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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS 



BUBST t. OOBB et aL 

COOKB V. SAMB. 

(Circuit Court, N. D. Texas. Aprll B, 189l.| 

Nos. 1,808, 1,809. 

ElSKOTAL OF Causes — Cases âbibino itndeb Fedebal Laws. 

An action agalnst private parties to recover damages for wrongftilly 
causing a United States marshal to lev7 an exécution on plaintifFs chat- 
tels is a case arising under the laws of the United States, and is there- 
fore removable under section 2 of the act of AugUst 13, 1888. Bock v. 
Perkins, 11 Sup. Ct 677, 139 U. S. 629, applled. 

This îs an action at law, brought in a court of Texas by J. D. 
Hurst against Cobb & Avery, to recover damages for wrongfully 
causing a United States marshal to levy an exécution of plainttlï'fci 
chattels. Défendants removed the case to this court, and it is 
now heard on a motion to remand. 

McCormick & Spence, for plaintiff. 
Cobb & Avery, in pro. per. 

RECTOR, District Judge. In this case tbe plaintiff sucd the 
défendant in the district court of Hunt county, Tex., for |4,977, the 
aJleged value of 170 head of cattle belonging to plaintiff, upon whick 
défendants caused an exécution, in the hands of P. B. Hunt, United 
States marshal for the northern district of Texas, to be levied, and 
said cattle sold under said exécution. That said exécution issued 
out of cause No. 1,036, wherein W. W. Avery, as plaintiff, recovered 
a judgment in the United States circuit court in ànd for the north- 
ern district of Texas, against J. H. Cooke, O. F. Hail, William Hodges, 
and J. M. Johnston, for $2,638. That said Hunt, United States mar- 
shal, acted by and through his deputy, T. B. McMurray, in levying 
said exécution on said cattle, and also in selling them. That said 
défendants caused said exécution to be issued and levied on said 
v.6lF.no.l — 1 
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property of plaintiff, and caused the same to be sold thereunder. 
Défendants filed their application -iop removal, arerring tliat the 
property levied on and sold ùnder the exécution by the marshal wa» 
the property of the défendant in the execntion, J. H. Cooke, and that 
the damages claimed.^gainst the défendants in the case at bar 
arose entirely ont of thé acts of the tJnlted States marshal and his 
deputies. Défendants say that their défense arises under the 
constitution and laws of the United States. 

2. The case was removed to this court on said application of dé- 
fendants, and now the plaintifC appears, and moves that the case 
be remanded to the state court, "because the record discloses no 
removable fédéral question." 

3. Section 2 of the removal act of March 3, 1875, provides: 

"That any suit of a civil natiire at law or In equlty now pendlng or hereafter 
brought in any state court, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of flve hundred dollars, and arising under the constitu- 
tion or laws of the United States, either party may remove said suit," etc. 

The said section was afterwards amended by act of Auguat 13, 
1888, so as to read as follows: 

"Sec. 2. That any suit pf a civil nature ^at law or In equity arising under 
the constitution or laws of the United States, of which the circuit courts 
of the United States are given original jurisdîction by the preceding sec- 
tion, which may now be pending or which may hereafter be brought In any 
state court, may be removed by the défendant or défendants therein to the 
circuit cbili't of the United States for the proper district." 1 Supp. Kev. St. 
(2d Ed.) p. 612. 

When we turn to the flrst section of the same act, we flnd: 

"That the circuit courts of the United States shall hâve original cogni- 
zance concurrent wlth the courts of the several states of ail sults of a civil 
nature at common law or in équity, where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of $2,000.00, and arising 
under the constitution or laws of the United States." See page 611. 

4. The contention hère is whether this case arises under the 
constitution or laws of the United States. In Carson v. Dunham, 
121 U. S. 427, 7 Sup. Ct. 1030, the court draws the distinction be- 
tween the second section of the act of 1875 and section 709, Eev. 
St., which provides for review by the suprême court of the décisions 
of the highest courts of the states, and says : 

"That under the act of 1875, for the purpose of removal, the suit must 
be one arising under the constitution or laws of the United States, or 
treatles made or which shall be made under their authority; that Is to 
say, the suit must be one in which some tltle, rlght, privilège, or immunlty 
on which the recovery dépends wlU be defeated by one construction of the 
constitution or law or treaty of the United States, or sustained by a con- 
trary construction." 

The case of Bock v. PerMns, 139 U. S. 629, 11 Sup. Ct. 677, was 
an action against the United States marshal and his deputies for 
levying an attachment on goods in the possession of Bock, the 
plaintiff in error. The attachment was sued ont against Lane, who 
had assigned the goods to Bock. The case was removed to the 
United States court, and there was a motion to remand, which was 
overruled. The suprême court sustained the removal to the United 
States circuit court, and in so doing say: 
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"A case, therefore, dependîng upon the inqniry whether the marshal or 
hls deputy bas rightfuUy executed a lawful preeept directed to the former 
from a coiirt of the United States is one arislng under the laws of the 
TJnited States, for, as this court has said, cases arising under the laws of 
the TJnited States are such as grow out of the législation of congress, 
whether they constitute the right or privilège or clalm or protection or dé- 
fense of the party, in whole or In part, by whom they are asserted. This 
case was one arising under the laws of the United States, and therefore re- 
movable." 

To the same effect is EUis v. Norton, 16 Fed. i; Houser v. Clayton, 
3 Woods, 273, Fed. Cas. No. 6,739. 

In the case of Howard v. Stewart (Neb.) 52 N. W. 714, the plain- 
tif? in exécution had given bond to the marshal, and, when the 
latter was sued, plaintiff intervened, set up the facts, and asked 
to remove case to the TJnited States court. Held he might remove, 
as the marshal had that right. It seems to us in the case at bar 
that, inasmuch as the United States marshal, if sued in the state 
court, might remove the case to this court, that the défendants can 
also do so. 

Motion to remand overruled. Let the same order be entered in 
No. 1,809, of John H. and M. E. Cooke v. Cobb & Avery. 



SWEENEY V. GRAND ISLAND & W. 0. R. CO. et aL 

(Circuit Court, D. South Dakota, W. D. April 14, 1894.) 

Ebmovai, op Causes— Separable Contbovebsy — Suit to Ekfobcb Mbchanicb' 
Liens. 

A suit to enforce a mechanic's Uen agalnst a railroad, under a statute 
which requires ail lien holders to be made parties, and their clalms and 
priorities adjudicated (Laws S. D. 1893, c. 116, § 4), is not removable on 
the ground that there Is a controyersy between plaintiff and the railroad 
Company which is separable from the matters afCecting other lien holders 
who are défendants, and cltizens of the same state wlth plalntlffi. Supp. 
Rev. St. p. 612. 

This was an action by Thomas Sweeney against the Grand Is- 
land & Wyoming Central Railroad Company; John and David Fitz- 
gerald, copartners as John Fitzgerald & Bro.; John (jarroU, Sam- 
uel E. Donoghue, and Frank P. Phillips, late copartners as Carroll, 
Donoghue & Co.; and the Congdon & Henry Hardware Company. 
The action was brought in a state court to enforce a mechanic's 
lien; and was removed to this court by the raUroad company. Plain- 
tiff moved to remand. 

Charles W. Brown and Martin & Mason, for plaintiff. 
N. K. Griggs, for défendant Grand Island & W. C. E. Co. 

SANBOEN, Circuit Judge. The plaintiff, Thomas Sweeney, 
makes a motion to remand this case to the circuit court of Penning- 
ton county, S. D. He brought this action in that court to enforce 
a mechanic's lien against certain real property of the raUroad com- 
pany situated in South Dakota, upon which the Congdon & Henry 
Hardware Company also claims to hâve a eimilar lien. The rail- 
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roàd Company and Jolm Fitzgerald and David Fitzgerald are citi- 
zens 6f Nebraska, and the company removed tliis action to this court 
on the ground tliat thêre was a controversy in it wliolly between the 
plaintiflE on one side and the railroad company and the two Fitzger- 
ald» on the other, which could be fully determined as between them; 
but Thomas Sweeney and the Congdon & Henry Hardware Com- 
pany are citizens of South Dakota, and it is claimed that this fact 
is fatal to the jurisdiction of this court. 

Since the act of congress of August 13, 1888 (Supp. Eev, St. p. 613), 
the order of the circuit court ref using to remand a case to a state 
court is reviewable, but the order granting a motion to remand is 
final, and is not subject to review by any higher court The right 
or removal is a cherished and valuable right, and an order that 
cannbt be reviewed, and that detennines that this right does not 
exist iU; any case, ought not to be granted without careful considéra- 
tion, nor without due regard to the fàct that, if erroneous, it leaves 
the petitioner remedfless. In this view I hare examined this case, 
and hayç beçome satisfied that this court has no jurisdiction of it, 
and that it would be futile to let it proceed to trial. That clause 
of section 2 of the act of March 3, 1887, as amended by the act of 
August 13, 1888, under which this action was removed, reads as fol- 
lows: 

"When in any suit mentioned In this section there shall be a controversy 
which Is wholly between citizens of différent states and which can be fully 
determined as between them, then elther one or more of the défendants actual- 
ly interested In such controversy may remove said suit Into the circuit court 
of the United States for the proper district" Supp. Rev. St. p. 612. 

The statutes bf South Dakota under which this action was 
brought provide that; 

"Any person havlng a lien by vlrtue of this article may brhig an action to 
renforce the same in the circuit court of the coimty or judlcial subdivision 
where the property chargea wlth such lien Is situated, and any number of 
persons clalming liens agalnst the same property may joln in the same action, 
and whenevét an action is brought by any one or more of them the court 
before proceeding In such action shall requlre that ail persons claiming liens 
agalnst the same property be brought In and made défendants or join with 
the plalntifC as shall seem to the court to be just and proper, and the court 
shall direct the tlme and manner of service, and may order service to be made 
by publication as In other cases and wlth like effect. The court may render 
judgment for or agalnst one or more of the plaintlffls and for or against one 
or more of the several défendants and shall détermine the ultimate légal and 
équitable rlghts of ail the parties, and shall détermine what liens are estab- 
lished, and the several amounts thereof, and may direct the sale of the'prop- 
erty chargea with said liens and direct the application of the proceeds of such 
sale to the satisfaction of ail liens which hâve been established in said ac- 
tion ratably in proportion to the amounts thereof and without regard to the 
order of flling said liens, and the court may also allow as part of the costs 
the money paid for flling each lien and the sum of five dollars for drawing 
the same." Sess. Laws S. D. 1893, c. 116, § 4. 

A suit against the owner of real property, and the holders of 
coeval and junior incumbrances upon it, to foreclose a lien and to 
subject the property to sale, to satisfy the lien, rests on a single 
and indivisible cause of action. The relief which the plaintifE 
seeks in such a suit is not the bare adjudication of the amount owing 
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by Ms debtor, nor is it the sale of the interest of the owner of the fee 
in the property, but, in addition to thèse, it includes the détermina- 
tion of the amounts and priorities of the liens upon it, the sale of 
the entire property discharged from those liens, and the distribu- 
tion of the proceeds among the parties to the suit, according to their 
respective rights. It matters not that the plaintifE in such a suit 
might hâve maintained an action against the owner of the fee 
alone, and that the controversy between them might hâve been 
fuUy and completely determined without the présence of the in- 
cumbrancers. The only relief that could be obtained in such an 
action would be to détermine the amount of the plaintiff's lien as 
against the owner, and to subject the interest of the owner of the 
fee in the property to a sale, subject to the rights of the incum- 
brancers. This falls far short of that complète relief usually sought 
in such suits, and far short of the relief prayed for in this action. 
The plaintiff has the right to this complète relief in a single suit in 
eqiiity. To a suit in which the plaintiff seeks such relief every lienor 
of equal rank, and every junior incumbrancer, is an indispensable 
party, since his rights cannot be adjudicated nor foreclosed until 
he has had his day in court. The statute of South Dakota to which 
we hâve referred made the hardware company, and every other 
lienor, an indispensable party to this suit by its very terms. 

In his complaint the plaintiff avers that the hardware company 
claims some interest in or lien upon the property in question 
which is inferior to his lien, and prays that the property be sold 
and the proceeds applied to pay his own claim. The railroad 
company insista that the controversy hère is over the amount of the 
plaintiff's claim and the existence of his lien, that it is wholly be- 
tween the plaintiff on one side and the railroad company and the 
two Fitzgeralds on the other, and that it can be fully determined 
between them alone. But the hardware company has the same 
right as the railroad company to contest the amount and the ex- 
istence of the plaintiff's lien, and, if it can establish its own, it has 
every interest to defeat the plaintiff's. If it can entirely defeat it, 
the proceeds of the sale will inure to its sole beneflt to the full 
amount of its lien, and, if it succeeds but in part, its proportion of 
the proceeds will increase as the claim of the plaintiff is diminished. 
A plaintiff in a suit to foreclose a lien cannot be compelled, at the 
option of any of the défendants, to divide his cause of action into as 
many separate controversies as there are separate défendants enti- 
tled to contest his claim. The option is with the plaintiff, and not 
with the défendants, to détermine whether or not he will hâve the 
complète relief to which the rules and practice in equity entitle 
him, in a single suit or in several suits. Yet every lienor is entitled 
to contest the plaintiff's claim. How, then, can it be successfuUy 
maintained that the controversy over it can be fully determined be- 
tween the plaintiff and the owner of the property without the prés- 
ence of the incumbrancers? Every subséquent incumbrancer is a 
necessary party to its complète détermination, and every such in- 
cumbrancer is interested to defeat or to diminish the amount of 
the lien of the plaintiff, and naturally ranges himself on the same 
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Bide of tte controversy as does tlte owner of tlie property. It mat- 
ters not that controversiès may arise in the case over the priorities 
of lieas, or over other minor issues, in which only a part of the par- 
ties may be interested, nor that différent défendants in the suit may 
hâve separate and différent défenses. Thèse contests are mère inci- 
dents to the main suit They do not constitute separable contro- 
versiès, within the meaning of the act of congress, and separate dé- 
fenses do not make separable controversiès. 

In my opinion, congress has not given this court jurisdiction of 
this suit, because the cause of action stated in the complaint is 
single and indivisible, the respective interests of the plaintiff and 
the hardware company range them on opposite sides of the contro- 
versy inVolved in it, that controversy cannot be fully determined 
without the présence of both of them, and they are citizens of the 
same State. ;Hax v. Oaspar, 31 Fed. 499; Ayers v. Chicago, 101 U. 
S. 184; Safe Deposit Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct. 
733; Graves v. Corbin, 132 U. S. 571, 588, 10 Sup. Ct. 196; Brown v. 
Trousdale, 138 U. S. 389, 396, 11 Sup, Ct. 308; Torrence v. Shedd, 
144 U. S. 527, 531, 12 Sup. Ct 726; Bellaire v. Eailroad Co., 146 
U. S. 117, 13 Sup. Ct 16. 

The motion to remand must be granted. 

For sitnilar reasons, like motions must be granted in Nos. 84, 85, 
86, 87, 88, 90, 91. 



OWEN V. PKBSIDIO MINING CO. et al. 

(Circuit Court of Appeals, Tifth Circuit. March 13, 1893.) 

No. 5& 

1. Mbxioan Land Géants— Pnoôï' of Execution. 

A grant whicli would include over 2,000 square miles of land was alleged 
to hâve been made January 25, 1832, by the alcalde of Presidio del Norte, 
State of Chlhuabua. The sole documentary proof thereof was a certifled 
copy of an alleged testlmonio record in Bexar county, Tex., in 1851, show- 
Ing the original grant, a subséquent act of transfer, and varions certifl- 
cates. Thèse papers were of différent dates, not In chronological order, 
but ail apparôntly constltutlng one document. For the purpose of pro- 
curing thé record to be made, two persons had made affldavit of the genuine- 
ness of the signatures, but the terms of one affldavit were unsatlsfaetory, 
and theauthors of both were shown to hâve been dépendent» of the per- 
sons tien claiming under tlie grant. It further appeared that in the Inter- 
'^ est of tliose clalmants, a forged paper, purporting to be a decree conflrm- 
ing the grant by the congress of Chihuahua, was surreptitiously introduced 
into the publié archives of Juarez, Mexico. The paroi testimony as to 
whether such a grant had ever been heard of prier to 1848 was conflicting, 
and gave rise to no inferences favorable to the claimants. Beld, that the 
évidence was insufficient to establish the exécution of the grant 

2. Same— PowERS op Alcalde. 

The fact of the making of a grant of land by an officiai of the state of 
Chihuahua raises no presumption that he had power to do so. If the grant 
was executed after the adoption of the colonization law of May 25, 1825; 
and under that law the alcalde of a village had no power, in 1832, to make 
grapts of the public lands. 
S. Same— Decree av Confirmation— Evidence to Establish. 

A claimant of lands under an alleged grant by a village alcalde who had 
no authority to make it sought to support the same by showing a decree 
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of conflrmation by the congress of Chlhuahua In 1834, and for this purpose 
Introduced a paper purporting to be such a decree, but whlch was entlrely 
in print, without written signature, seals, rnbrics, or other marks of at- 
testation. Thls paper was found in 1890, in the archives of Santa Barbara, 
a minlng town, 150 miles from the capital of Chihuahua, under circumstan- 
ces not calculated to strengthen any presumptlons of gemiineness. 'Fvœ- 
ther, it bore an irregular or fraudulent number, and there was no entry on 
the proper registry that such a decree had èver been received and filed, 
The weight of évidence was that no such decree had ever been heard of in 
connection with the alleged grant prier to 1887. It appeared further that 
a forged decree of confirmation had at some time been Introduced into tht 
archives of Juarez, Mexico. Held, that the genulneness of the document 
was not establlshed. 

Appeal from the Circuit Court of the United States for the West- 
eiii District of Texas. 

Tkis is a suit in equity, brought by the complainant, Ernest Dale 
Owen, as trustée, a citizen of the state of Illinois, against the Pre- 
sidio Mining Company, a corporation of the state of California, and 
against William Noyés, the superintendent of said mining company, 
a citizen of Texas, and John L. Bullis, a citizen of the territory of 
Arizona, to recoyer section 8 in block 8 of the survey of the Hous- 
ton & Texas Central Eailway Company in Presidio county, Tex., 
to quiet the title thereof, and to recover the value of sllrer ore 
exiracted by the Presidio Mining Company from the mines situated 
tliereon, and praying for a receiver and an injunction. 

The original bill of the complaint, said to hâve been filed on the 29th day 
of January, 1890, does not ajjpear In the transcript. By the amended sup- 
plemental blll of the 13th of July, 1891, complainant claims title to the land 
in controversy by means of certain conveyances from the heirs of Lient. Col. 
José Tgnacio RonqulUo under a grant of land alleged to hâve been made to 
him by the alcalde (concillador) of Presidio del Norte, state of Cblhuahua, 
Mexico, on the 25th day of January, 1832, for 15 leagues square of land, or 
2,345% square miles, situated on the east bank of the Blo Grande river, and 
now in the countles of JeflC Davis, Brewster, and Presidio, In the state of 
Texas. 

The blll allèges that in November of the year 1832, RonqulUo petitloned 
tlie governor of the state of Chihuahua to be excused from the performance 
of the condition of the grant by reason of belng ordered away from the fron- 
tier on an excursion against the Indians, and that the same was allowed on 
the 12th of November, 1832; that on the 27th of November, 1832, a CCTtlflcate 
was made by the alcalde of Presidio del Norte in pursuance of an order 
made by the governor excuslng him from the performance of the conditions 
of the grant; that the grant was conflrmed by the congress of Chihuahua on 
the 24th day of September, 1834; that in 1849 the testlmonio of the grant 
was offered for record in the office of the county clerk in Bexar coimty, Tex., 
that belng the proper place and the proper office for such reglstration at that 
time; that the testlmonio was accompanied by the affldavlt of one witness, 
Cesarlo Ureta, dated the 17th day of August, 1849, and afterwards an addl- 
tional affldavlt for proof by one Edward Hall was filed, dated July 10, 1851; 
and that on July 11, 1851, the testlmonio was recorded in Bexar county; 
that In 1850 the grant was surveyed by Richard A. Howard, the officiai deputy 
district surveyor for the district of Bexar; that his survey was certlfied as 
correct by the officiai surveyor of Bexar district, and this survey was recorded 
in the regular surveyor's office of that district, at San Antonio, February 27, 
1851 ; that in 1854, when El Paso county, Tex., was organlzed, the grant was 
recorded In the proper records of that county; that the field notes of the 
Howard sm:vey were also recorded in El Paso county in 1854, both in the 
record of deed? and the surveyor's records, and agaln recorded in the sur- 
veyor's office of Presidio county in Oetober, 1873; that in 1855 the outUne 
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of thls graht was marked on the county map flled in the gênerai land office 
(rfileîcas^aad'thete deslgnatedas the "Ben Leaton Claim." 

The défendants, in thelr answer, deny the claim of title set up by the com- 
plainant in hls blU and amended bill, and say Itls not true in fàctthat any grant 
or any portion thereof, was ever madé by the àlcalde of Presldio del Norte, or by 
the State of Chihuahua, or by any légal authority of the said state, to José 
Ygnacio Konquillo on the 25th day of January, 1832, or by any other title; 
and they deny that the sald alleged grant of the 24th of September, 1834, was 
ever ratifled or conflrmed by the congress of the state of Chihuahua, or by any 
other légal authority. Défendants also plead that they are Innocent pur- 
chasers in good faith, and the statutes of limitations of three and flve years. 

A stipulation In the record admits that the complainant has acquired, by 
mesne conveyances, whatever title Lieut. Col. Ronquillo had, unless the same 
has been lost by something occurring since the grant; but it Is not admitted 
that RonqulUo had any title. 

The only documentary évidence offered by the complainant in support of 
said grant is the copy of the alleged testlmonio from the records of Bexar 
county, state of Texas, and the duplicate printed copy of the aUeged decree 
of confirmation certlfled from the archives of Santa Barbara, a small minlng 
town in the state of Chihuahua, Mexico. The genuineness of the alleged 
testimonio recorded in Bexar county, Tex., and of the purported printed de- 
cree from the archives of Santa Barbara, is denied in the défendants' answer, 
and both are Impeached as fcrgerles in the afBdavit on flle in the cause. 

On a hearing in the circuit court upon ail the évidence the coiu-t reached 
the conclusion that the alcalde who executed the grant had no power to exé- 
cute the same, and that the same was void; and, further, that the same was 
never conflrmed by the congress of Chihuahua, and thereupon entered a de- 
cree dismissing complainant's bill. ' 

Seth. P. Crews, Jolin Ireland, A. G. Foster, Wm. H. Burges, and 
Earnest Dale Owen, for appellant. 
Thos. J. Beall, for appellees. 

Eefore PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 

PARDEE, Circuit Judge (after stating tlie facts). Tlie flrst ques- 
tion presented in the considération of tlds case is, did Cesario Her- 
rera, alcaide of Presidio del Norte, make and exécute tlie alleged 
grant to José Ygnacio Ronquillo on the 25th day of January, 1832? 
The burden iâ on the complainant to estahlish such a grant. He 
offers for the purpose no original documentary évidence of any 
kind or description, no record from the alcalde's office, no record, 
mémorandum of, or référence to, any such grant, from any of the 
public archives or other places where such évidence, if the grant 
was actually made, should be found, either in the state of Chihuah.ua 
or in the republic of Mexico, save and except the printed copy of 
the alleged decree of confirmation of the congress of Chihuahua, 
found in Santa Barbara, hereafter referred to. The following ad- 
mission appears from a stipulation in the record : 

"That complainant has made diligent search among the archives and rec- 
ords in the cities of Austin, San Antonio, and El Paso, In the state of Texas, 
and in Presidio del Norte (or Ojinàga), Juarez, and in the city of Mexico, in 
the republic of Mexico, for the original expedlente, protocol, and testimonio 
of the grant whlch complainant claims to hâve been made to José Ygnacio 
Ronquillo on the 25th day of Januai-y, 1832, by Cesario Herrera, alcalde of 
Presidio del Norte, and that thèse are ail the places where the same might 
hâve been reasonably expected to be found, and the sald town of Presidio 
del Norte (or Ojinaga) being the place where by law the original expedlente 
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and protocol of said title was orlglnally requlred to be flled and archlved, 
and that tlie same are not among the records and archives; and that com- 
plalnant bas also Inquired of and made diligent searcli with ail persons where 
the same might reasonably be found, and bas been unable to flnd the same; 
and that the same, if they ever existed, are either lest, destroyed, or cannot 
be found. It Is not admitted, but denied, by défendants that the same erer 
existed." 

The paroi évidence offered giving the recollection of witnesses 
(many of them interested witnesses) as to whether any such grant 
was known or heard of prior to 1848 is so fully met by contradictory 
évidence of the same nature, offered on the other side, that, after 
reading and considering the same, no impression favorable to the 
complalnant is derived from it. The sole documentary évidence 
offered to establish that such a grant was made is the copy of the 
record produced from the oiïice of the clerk of the county court of 
Bexar county, state of Texas, which shows that on the 16th day of 
August, 1849, a paper purporting to be a testimonio of the title 
for lands granted in favor of Don José Ygnacio EonquiUo on the 
25th day of January, 1832; also a public act passed on the 27th 
day of November, 1832, bargaining the said grant of lands by José 
Ygnacio Ronquillo to one Hypolito Acosta; also a certiflcate on the 
lOth day of May, 1833, signed by Hypolito Acosta and Juana 
Pedrasa, that the said Juana Pedrasa is interested in the lands in 
question; and also a certiflcate by said Cesario Herrera, alcalde, 
on the 27th day of November, 1832, to the effect that Don José 
Ygnacio Eonquillo has complied with ail the conditions of law on 
the subject, and therefore has the right to sell at his will (ail, testi- 
monio, transfer, and certiflcate, though of différent dates, appar- 
ently forming one document), — ^was offered for record; and on the 
same day one Cesario Ureta made afSdavit that he was well ac- 
quainted with the signatures of Cesario Herrera, Rafaël Hernan- 
dez, Hypolito Acosta, and Juana Pedrasa to the annexed instrument 
of writing, and knows the same to be genuine and good; and, fur- 
ther, that the said persons above named resided out of the limits of 
the state of Texas; and afterwards, on July 10, 1851, one Edward 
HaU made afQdavit that he had transacted business with Cesario 
Herrera, Eafael Hernandez, and Hypolito Acosta, and that he had 
often seen them sign their names, and that the signatures of Cesario 
Herrera, Rafaël Hernandez, and Hypolito Acosta, as they appear at 
the foot of the annexed instrument of writing, he knew to be genu- 
ine and good; and, further, that the said Herrera, Hernandez, and 
Acosta were either dead, or out of the limits of the state of Texas ; 
and thereupon the said document was recorded. 

Considering the make-up of the document, and that it purports 
to be a record of several transactions, not in chronological order, 
and each purporting to be attested by a différent set of witnesses, it 
is very doubtful whether the afBdavits of Ureta and Hall furnished 
sufficient proof to warrant the county clerk of Bexar county to re- 
cord the same. The presumption is very strong that the alleged 
testimonio is, at best, only a copy of a testimonio. As to the pro- 
priety of the record as made, see Pasture Co. v. Preston, 65 Tex. 
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454 j and aa to eflect îf tecorded without suflacient proot, see HoUi- 
day V. Cromwell, 26 Tes. 189; Lambert v. Weir, 27 Tex. 359. 

The original of this document, altKougli presumably in the cus- 
tody of the parties claiming title nnder it, is neither produced nor 
accounted for. As made and proved, this record unquestionably 
shows that the complicated document claimed by complainant to be 
a testimonio of his title was in existence on the 16th day of Au- 
gust, 1849, — 17 yeàrs after the date of the alleged grant; but as to 
the persons who made and executed it we are left to the évidence of 
Hall and TJreta, and as to when it was made we are remitted to the 
document itself. The affldavit of Ureta is to the effect that he was 
well acquainted with the signatures, among others, of Cesario Her- 
rera and Bafael Hernandez, two of the persons whose names pur- 
ported to be signed to three of the separate acts contained in the 
document; and he swore that he knew the same to be genuine 
and good^ without giving in any manner his means for so knowing, 
and wit<^ut specifying M^hich particular signatures of Herrera and 
Hernandez were genuine and good. If any crédit is to be given to 
his afiadavit, it is to be taken that he meant that ail of the signa- 
tures of Oesario Herrera and Eaf ael Hernandez were genuine and 
good. The affidavit of Ureta, however, does not appear to hare been 
sufficient in terms to satisfy the clerk of the county court of Bexar 
county of the genuineness of the document. 

The affldavit of Hall is more full as to his knowledge, and he says 
that he "has transacted business with Cesario Herrera, Eaf ael Her- 
nandez, and Hypolito Acosta; thàt he has often seen them sign 
their names; and that the signatures of Cesario Herrera, Rafaël 
Hernandez, and Hypolito Acosta, as they appear at the foot of the 
annexed instrument in writing, he knows to be genuine and good," 
The names of Cesario Herrera, Hypolito Acosta, and Bafael Hernan- 
dez appear, among others, at the end of the alleged grant, and at 
the end of the alleged transfer or act of sale from José Ygnacio Eon- 
quillo to Hypolito Acosta. Which signatures of said Herrera, Her- 
nandez, and Acosta afflant Hall knew to be genuine and good does 
not appear. 

In the case of Luco v. U. S., 23 How. 515, it was held that no 
Mexican grant in the state of California should be considered gen- 
uine unless documentary évidence thereof should be found in the 
archives; and in Peralta v. U. S., 3 Wall. 434, it is held that record 
évidence of a grant must be shown and be produced or 'accounted 
for, and mère paroi évidence wîll not suflce to establish it. The 
document recorded in Bexar county came from the possession of, and 
was undoubtedly recorded in the interest of, Ben Leaton and Juana 
Pedrasa, with whom said Leaton is shown to hâve been living at the 
tiine the same was presented for record. Both Ureta and Hall were 
employés and dependents of Leaton; and Hall, after Leaton's death, 
married Juana Pedrasa. It also appears that the only trace of the 
grant in the gênerai land office of the state of Texas is an old map 
found there, marked "Ben Leaton's Claim." The évidence also 
shows that Ben Leaton and Cesario Herrera were acquainted, if 
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not întîmate; that Leaton borrowed $500 to bny land, and that Her- 
rera was arrested by tke Mexican authorities for issuing false titles 
to land; and there is some évidence which, if believed, shows that 
Herrera was contemplating the forging of this very document. It 
is admitted that in the Leaton interest, — ^that is, the Jnana Pe- 
drasa interest, — under which, so far as it is good, complainant 
claims (and it would seem to cover the entire title, if the document 
under considération is taken as gehuine), a forged and false decree, 
purporting to be a confirmation of the grant and transfer by the 
congress of Chihuahua, was surreptitiously introduced and placed 
in the public archives of Juarez, in the state of Mexico, which forged 
and false decree of confirmation was the basis of the title claimed 
by complainant in his original bill in this case. 

The suprême court of the United States, in passing on a grant 
alleged to hâve been made by the Mexican governor of California, 
said: 

"The signatures of M. G. Vallejo to the permit of occupation, ^nd of Michel- 
torena and F. C. Arce, the governor and acting secretary, are genuine, if ihree 
witnesses are to be believed,— Castenada, W. D. M. Howard, and Salvador 
Vallejo, one of the original grantees. * *, ♦ We hâve said that the signa- 
tures of the officera to the doCTimentary évidence of the title are genuine If 
we can believe the witnesses Castenada, Howard, and Vallejo; but, as ail 
of thèse officiais were living after the United States had taken possession 
of the country during the war, and even after the cession by Mexico, and, 
with the exception of the governor, resided in California, thèse signatures 
may be genuine, and still the title invalid. It was practicable to hâve made 
the grant in form genuine, but antedated." U. S. v. Teschmaker, 22 How. 
402-404. See, also, Fuentes v. U. S., Id. 454. 

Enough has been said to show that we hâve been unable to find 
aifirmatively f rom the évidence in this case that on the 25th day of 
January, 1832, Cesario Herrera, alcalde of Presidio del Norte, exe- 
CTited the alleged grant to José Ygnacio Eonquillo. As to the exécu- 
tion of such a grant, the complainant has failed to establish his case, 
unless he has established that the congress of Chihuahua, In 1834, by 
decree for the purpose, ratifled and confirmed the said grant, which 
matter will be considered in its order. 

If we assume for the purposes of the case that Cesario Herrera, 
alcalde of Presidio del Norte, on the 23th day of January, 1832, actu- 
ally made and executed to José Ygnacio Eonquillo the grant in ques- 
tion, the next inquiry is whether said Cesario Herrera, alcalde, had 
the power to make such a grant. An alcalde is "a justice of the 
peace or judge who administers justice in a town, the presiding officer 
of a town councU." 1 Sayles' Early Laws of Texas, p. 13. At first 
impression a person at this day is struck with astonishment at a 
claim of power on the part of an alcalde of a provincial town to make 
an absolute grant of the public lands to the extent of 15 leagues 
square, 20 times the area that could be included în a grant under the 
national and state colonization laws in force at the time, a tract com- 
prising as much territory as is included in the states of Bhode Island 
and Delaware; in fact, a tract of land equal în area to a strip one 
mile wide, reaehing from the city of New Orléans to the city of San 
Francisco. Land at that time may hâve been plenty, and next to 
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worttileaS) ân«l people may hâve been very scarce, but tben why the 
aaifcifl»al.|iii<i stâte colonization laws limiting grants ? 

The eemiplaiDant contends^ with regard to this power on the part of 
the alcaJde,' that it is to be presumed from the fact that he exercised 
it ; that the burden of proof to show that he had no such power îs on 
the défendants; and that, in fact, the alcalde had such power under 
the positive provisions of the laws of Ohihuahua, ref erring particularly 
to a decree (No. 65) alleged to hâve been passed by the congress of 
Ohihuahua on August 5, 1825, quoted in complainant's brief as fol- 
lows: 

"Decree No. 65. 
"Relating to tbe AboUshment of Sub-Delegates. 

"The Honorable Oonstltutional Congress, etc., etc. First The Judges with 
the appointaient of sub-delegates are hereby abolished, as In the System that 
governs us such appolntments are unknown. Second. Their facultles shall 
beresumed by the constitutlonal alcaldes ('alcaldes de primera denommaclon'), 
and In those towns where there is only one alcalde, they wlU also hâve jvidl- 
cial jurisdiction, as prescribed In former dépositions, untll the constitution 
establishés a flxed rule regarding the office. 

"Be it understood by the Governor of the State," etc. 

Complainant also cites Hall's Mexican Law, p. 7, as follows: 

"Alcaldes, mayores and corregidores had, prier to the date of the Ordinance 
of Intendencias, Deçember 4, 1786, and for nearly three centuries exercised 
the functions of magistrates of their respective partidos (districts), with po- 
litical powers also. They acted as governors. In the matter of the sale and 
composition of land and water they were usually made sub-delegates." 

In support of the presumption arising from the fact of an offlcer's 
making the grant that he has authority of law to do so, complainant 
dtes authorities from the reports ôf the suprême court of the United 
States and of the suprême court of Texas, which, in the main, sustain 
his: contention. U. S. v. Peralta, 19 How. 343 ; Gronzales v. Eoas, 120 
U. S. 605, 7 Sup. et 705; Bryan v. Shirley, 53 Tex. 440; Blythe v. 
Houston, 46 Tex, 76; Jenkins v. Chambers, 9 Tex. 167; Jones v. Garza, 
11 Tex. 186; Hancock v. McKinney, 7 Tex. 384. Probably the cor- 
rect ruie with regard to the presumption of authority in favor of an 
oflcer making a grant is that such authority is presumed where the 
documentary évidence of the grant cornes from the proper archives, 
or where the genuineness is not in question. See U. S. v. Peralta, 
supra. 

The défendants, in reply, admit that under the royal decrees of 
Spain, where persons in authority issued grants, the power was pre- 
sumed from the existence of the grant itself , but with regard to Mexi- 
can grants a différent rule obtained after the passage of the national 
colonization laws of August, 1824, and the régulations of 1828, and 
in the state of Ohihuahua, of the colonization law of the 25th day of 
May, 1825, which was In strict confonnity with the gênerai laws of 
colonization of the republic of Mexico. That in the early cases in 
the suprême court of the United States (referring to U. S. v. Clarke, 
8 Pet. 436) it îs held that the power is to be presumed from the exist- 
ence of the grant itself, but in ail the later cases since the passage 
of the laws above mentioned it has been uniformly decided that no 
presumption can be indulged as to the existence of the power to make 
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the grant, but it must be conf erred by the law, and be exercised in 
conformity with its terms. Eeferrîng to U. S. v. Cambuston, 20 How. 
69; U. S. V. VaUejo, 1 Black, 541. 

Tbere can be no doubt that the rule claimed by défendants is recog- 
nized by the suprême court in ail cases of grants claimed in Califor- 
nia. U. S. v. Sutter, 21 How. 170; U. S. v. Hartnell, 22 How. 286; U. 
S. T. Vallejo, 1 Black, 541; U. S. v. Cambuston, 20 How. 59; U. S. v. 
Workman, 1 WaU. 745; Fuentes v. U. S., 22 How. 443. 

It is said, however, that while California was a territory, and sub- 
ject to the national colonization laws, the state of Chihuahua was a 
free and îndependent state, and owned and controUed its own public 
lands; the national laws not being applicable. It is to be notieed, 
however, that in 1825 the state of Chihuahua itself passed a law in 
strict conformity with the national colonization law. We therefore 
are unable to see why, subséquent to the 26th day of May, 1825, a dif- 
férent rule should prevail in the state of Chihuahua from that con- 
ceded to prevail in the territory of California with regard to the 
method and manner of disposing of public lands. On this question 
the learned judge of the circuit court said: 

"In my judgment, If I foUow the décisions of the suprême court of the 
United States, and if those décisions mean what they say, the alcalde had 
no power to make such concession at that date. In 1824, when Mexico threw 
ofif the Spanish yoke, and erected her own government, an entirely différent 
System of distributing public lands was inaugnrated, and imder that System, 
and under the colonization law of 1825 of the state of Chihuahua, the alcalde 
had absolutely no authority to exécute such a grant; not only a grant of 
1,500,000 acres, but he was without authority to exécute an 11-league grant 
ïherefore, upon its face, the grant is a nullity." 

We agrée with the circuit judge in this conclusion. 

The next and main question in the case is whether the Eonquillo 
grant, alleged to hâve been made by Cesario Herrera January 25, 
1832, was ratifled and conflrmed by the congress of the state of 
Chihuahua, September 24, 1834. Such a decree of ratification and 
confirmation would tend to show that Cesario Herrera, alcalde, 
made and executed the grant at the time alleged, and would elimi 
nate from the case ail question as to his power as alcalde to make 
and exécute such a grant. It appears that in the complainant'a 
original bill he set up and asserted a decree of confirmation to the 
Eonquillo grant, passed by the congress of Chihuahua on the 24th 
day of September, 1834, in substance as f oUows : 

"The constitutional congress of the state of Chihuahua has deemed it proper 
to ratify and confirm the action of Sr. Cesario Herrera, alcalde of Presidlo 
del Norte, on the 27th day of November, 1832, granting to Sr. Don José 
Ygnacio Ronquillo, lieutenant colonel of the active army, for distinguished 
military services, certain lands, pastures, and minerais situated on the left 
bank of the Rio Bravo del Norte, in front of Presidlo del Norte." 

This decree was assailed by the défendants as a forgery, and is 

now by both parties so admitted. In relation to this forged decree, 

the complainant, in his amended bill, after asserting that the grant 

was in ail things duly ratifled and conflrmed by the congress of 

Chihuahua, says: 

"Your orator further says that la their answer to the bill heretofore flled 
in this cause the défendants aver, on information and belief. that th^m wqo 
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no conflrmatlim df tâi© grant by the congress of Ohibuahua, as hereln here- 
totore alleged, but that apretended cireular letter, pretendlng to be a decree 
of such congress, confirinirig ànd ratlfying the action of the senor alcalde at 
Presidio del Norte on the 27th day of November, 1832, In thls blU heretofore 
deseribed, as In the arehlTès at Juarez, Mexico, and that the same is a 
forgery, and bas been surreptitiously Inserted and placed among sald archives 
at Jnarez. Tour orator says that he has seen and inspected the paper so 
referred to by défendants in their said answer, and that he Is convinced and 
says the same is a forgery, and not a true archive at said Juarez. Your orator 
further says that long béfore the purchase or negotiation for any interest 
In said property by this complalnant or hls immédiate grantors, and long 
before your orator or bis immédiate original grantors knevi^ anythlng of thls 
property or its tltle, some one Interested as by or through the heirs at lav? of 
one Ben Leaton and Juana Pedrasa y Leaton, hls wife, surreptltlously ab- 
stracted from the archives of Juarez, Mexico, the true and genuine eon- 
flrmation, previously one of the archives at that place, and, for the purpose 
of adding a-supposed strengtb to the tltle at that tlme clalmed by such heirs, 
forged à pretended decree somewhat difCerlng from the real and genuine 
decree aforesald in its wordlng, and surreptltlously put such forged and 
pretended decree Into the stead and place of the former and genuine decree 
among silch archives. That such paper is not now one of the archives at 
Juarez, but has been taken therefrom, and referred to one of the judges under 
the Mexican System of laws, to Inquire Into its genulnenesa, and your orator 
Is not Informed as to the resuit of such Judicial inquiry; but that your orator 
makes no pretense that sUch pretended decree is genuine, and clalms no 
manner of beneflt or advantage of the same, but déclares it is bis opinion that 
it Is a forgery, but that the confirmation referred to in yom: orator's blU is 
not a confirmation of the action of the alcalde done on the 27th day of No- 
vember, 1882, but of the grant itself , made on the 25th day of January, 1832, 
and is not, therefore, the forged paper referred to in the défendants' sald 
answer." 

To this matter défendants answer: 

"Thèse défendants aver that they are not advised as to the person or per- 
sons who forged the cireular letter pretendlng to be a decree of the congress 
of Ohlhuahua, côhflrmlng and ratifylng the action of the senor alcalde at 
Presidio del Norte on the 27th day of November, 1832, in thls answer here- 
tofore deseribed, and thereafter deposited in the archives at Juarez, Mexico; 
and therefore nelther admit nor deny that the same was done by some per- 
son interested as by or through the heirs at law of one Ben Leaton and Juana 
Pedrasa y Leaton, his wlfe; but thèse défendants deny that any true and 
genuine confirmation, previously one of such archives at that place, was taken 
therefrom, and said pretended cireular letter deposited In its place, as com- 
plalnant in hls said amended supplemental bill has alleged. And thèse de- 
fendants deny that any such paper conflrming or ratifylng said grant, pur- 
porting to hâve been made on the 25th day of January, 1832, or at any other 
tlme, was ever deposited or archived at Juarez, Mexico, or, if any such 
cireular letter or decree conflrming or ratifylng said grant was ever archived 
at sald place or elsewhere, then thèse défendants are Informed and belleve 
and so charge the same to bé a forgery; and thèse défendants, for a gréa ter 
certainty, crave leave to refçr to said pretended executive decree confirrning 
said grant, as alleged in said complalnant's amended supplemental bill, when 
the same shall be produeed. And thèse défendants further aver that the 
sald pretended cireular letter, or executive decree, ratifylng or conflrming 
sald grant to José Ygnaclo Konquillo, was never authenticated, or proved for 
record, and was never duly recorded in any county in Texas, wherein sald 
land Is or was situated." 

To prove the decree of confirmation by the congress of Chihuahua, 
alleged in the amended bill, the complalnant produces the printed 
document, without written signature or marks, without seal or 
rubrics, or any other marks of attestation, found in duplicate in the 
archives of Santa Barbara, a mining town, about 250 miles from 
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the capital ot the state of Chihuahua, and, so far aa the évidence 
goes, found nowhere else in the archives of the state of Chihuahua, 
nor elsewhere in the republic of Mexico. The stipulation as to 
search for documents does not cover a search for e\àdence of a 
decree of confirmation, but it is a fair inference that, if complainant 
made search for in every proper place, and made inquiry of every 
person likely to know about the protocol, expediente, and testimonio 
of the grant, no existing évidence of a genuine decree of confirma- 
tion would hâve been overlooked. No proof is ofifered in the case 
tending to show that in the archives or records of the congresa of 
Chihuahua there is any mention of the Ronquillo grant by way of 
mémorandum, pétition, letter, expediente, protocol, resolution, or 
decree. There is no évidence showing or tending to show that Don 
José Ygnacio RonquiUo himself ever had any knowledge or notice 
of any decree of confirmation. It does not appear that his widow, 
who survived him many years, ever heard of any such decree of con- 
firmation. There is no proof tending to show that prior to the year 
1887 the hoirs of any Bonquillo, or any person or persons claiming 
title to the grant in question, ever made any claim, or pretense even, 
of a decree of confirmation. If the document recorded in Bexar 
county in 1851 is taken to be a genuine document, then it is clear 
that Bonquillo, in November, 1832, transferred the grant to Hypolito 
Acosta, who in turn transferred it to Juana Pedrasa. The decree 
of ratification was not annexed to the document so recorded. 

In short, the weight of évidence in this case practicaJly shows 
that a decree of confirmation was never heard of in connection with 
the Eonquillo grant prior to 1887, 53 years after the time in which 
it is now aUeged that such decree was passed. 

There is some évidence on the part of the complainant found in 
the testimony of Mr. Provencio, Mr. Siejas, and T. T. Teel to the 
effect that a genuine decree ratifying the grant of January 25, 1832, 
was on the files at Juarez some time during and after the year 1887. 
The évidence is offered in support of the theory of the complainant 
that a genuine decree was in the archives at Juarez, but in the in- 
terest of the Ben Leaton hoirs it was surreptitiously removed, and 
a forged decree inserted in its place. The circuit judge analyzed 
thls évidence, and reached the conclusion that what thèse witnesses 
then saw was the forged, and not any genuine, decree; and we 
agrée with the reasouing and conclusion. That a forged decree 
was placed in the archives at Juarez is undoubtedly true, but it 
is hardly crédible that any person claiming an interest under a 
doubtful Mexican grant, and having a genuine decree from the con- 
gress of the state of Chihuahua conflrming the grant, would remove 
the genuine decree, and insert a forged one. That such a genuine 
decree was so removed is further negatived, almost conclusively, 
by the fact established by the défendants, that the genuine decree, 
corresponding to the number and date of the alleged decree of con- 
firmation, which was on the files in its proper order, was a decree 
relating to public affairs of minor importance, not at ail likely to 
be inquired or looked for after a period of 50 years. 

The finding of the Santa Barbara decree in the nick of time is 
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seetaingly no fortuitous as to be also suspicions. It appears that 
alK)ut the spring of 1887, one T. T. Teel, an attorney at law of San 
Antonio, Tex., leamed of the record of the alleged testimonio, and, 
soon thereafter finding Isabella Shirley, surviTing heir of Ben 
Leaton, and securing an a^reement to diyide recovery, in October, 
1889, brought suit for the land. Thereupon one E. N. Konquillo 
appeared and set up title to the property as heir at law of José 
Ygnacio Bonquillo, to whom the land was granted. The record 
shows that he was the son of another José Ygnacio Eonquillo, who 
died in 1860, but in no wise connected with the José Ygnacio Eon- 
quillo to whom the grant is alleged to hâve been made, and who 
died in 1834. The record also shows that Teel had E. N. Eonquillo 
arrested for asserting a fraudulent claim, and such it seems to be 
f rom the évidence of both complainant and défendants in this case. 
As said by counsel for défendants: "He must hâve started out 
to acquire the land as heir at law of Eonquillo on the principle of 
idem sonans." The arrest of Eonquillo appears to hâve amounted 
to nothing more than to bring about a compromise or adjustment 
between the contending claimants by which the interest of Teel 
and of E. N. Eonquillo seem to be fully protected for ail they are 
worth, each retaining an interest in the recovery in this case. There- 
after R N. Eonquillo appears to hâve been employed by the com- 
plainant, who, it seems, had acquired the interests of ail the claim- 
ants, to assist in flnding évidence, and he testifles, as taken f rom the 
complainant's abstract of évidence: 

"I hâve spent considérable time and money travellng to différent points in 
Ghlhuaûua to search arctiives and records, but not much for witnesses. Went 
as interpréter to Presidio del Norte with Mr. Owen. Went to Ohihuahna and 
Santa Barbara to search records. Went to Santa Barbara with Mr. Foster 
in October, 1890. De la Garza, at Chihuahua, told us there were important 
records at El Valle. Foster telegraphed Owen to that effect, and received 
answer to go at once there. At El Valle we found nothing, but the priest 
and Jefe Politlco there told us the most complète set of records In that neigh- 
borhood were.at Santa Barbara, it belng ont of the way of révolutions, and 
its records not being burned. At Santa Barbara we applied to search records, 
and, after considérable discussion, permission was given by ayuntamiento 
for the secretary to search for us. He did so in our présence and found Con^ 
flrmation No. 16, dated September 24, 1834, in duplicate. We obtained a cer- 
tifled copy, and also one of the duplicates, which we brought to complainant. 
Santa Barbara is a small minihg town, about 250 miles from the citj- of 
Chihuahua. It is not the capital of any state at présent, but was formerly 
capital of the state that is now Chihuahua." 

Inez Franco, secretary of the municipality of Santa Barbara, 

testifles: 

"That E. N. Ronquillo and Mr. Foster, from El Paso, Texas, came to Santa 
Barbara twice in search for a decree of confirmation of the Eonquillo grant; 
the flrst time in October, 1890, and the second time In November, 1890. The 
first search was made in October, 1890, at which were présent Juan Pablo 
Baca^ then président of the ayuntamiento, José Mesa, third regidor, E. N. 
Eonquillo, Foster, and myself. The second search was made in Novomher, 
1S90, at which were présent Leandro de Dlos, who was then président of 
the ayuntamiento, E. N. Eonquillo, Foster, and myself. The second search 
was made prlncipally by myself, but I was asslsted to a greater or less ex- 
tent by probably ail who were présent. The search was made at the in- 
stance of K. N. Ronquillo. Two copies, exactly alike, were found by me among 
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the regular files of the archives of the ayuntamlento of Santa Barbara, In a 
package contalning ail other archives for the year 1834, and E. N. Ronquillo 
took one of sald dupllcates away with him." 

Leandro de Dios testifles : 

"I am président of the ayuntamlento of Santa Barbara. From January to 
October, 1890, inclusive, I was a simple member of the ayuntamlento, and from 
November, 1890, to the présent time 1 hâve been président. In the month of 
October, 1890, E. N. Ronquillo and Mr. Foster were hère for the first time, and 
then came again in November, 1890, who requested me to look among our archives 
hère for an act of the congress of Chihuahua concerning a concession or grant 
of land to José Ygnaclo Ronquillo, and we made the search as requested. Inez 
Franco was the secretary of the ayuntamlento at the time. B. N. Ronquillo 
and Mr. Foster made the search. They found the concession made by the 
congress of Chihuahua of the land to José Ygnacio Ronquillo, dated Septem- 
ber 24, 1834, in the package in whlch were packed for préservation the 
archives for the year 1834. It was the first time I had ever seen the act. 
Inez Franco, the secretary of the ayuntamlento, assisted In the search for the 
decree, with Messrs. Ronquillo and Foster, and it was Mr. Franco who found 
the act." 

By stipulation of counsel it was agreed as foUows: 

"That the act or d-ecree of confirmation referred to in the dépositions of 
Inez Franco and Leandro de Dios was found as in said dépositions related, 
on the first search made for the same, referred to in sald dépositions as made 
in the month of October. And that it shall be taken as if said witness had 
BO testifled, and the fact hereln stipulated is to be taken and admitted as part 
of the évidence of this cause, as fully as if the witness Inez Franco and 
Leandro de Dios had so testifled." ■ 

With regard to tliis stipulation, défendants' counsel claims that 
it amounts to no more than an admission that said witnesses Franco 
and De Dios would hâve testifled that the document in question was 
found at the first search, and not by any means an admission that 
it was found at the first search. ]ji this connection, however, we 
note that by the testimony of Franco and De Dios, Mr. Foster, who 
is known to be an intelligent lawyer in good standing at the bar in 
El Paso, assisted at both searches, and was présent when the Santa 
Barbara decree was found, and yet he was not called as a witness to 
relate the circumstances attendant upon the finding of said decree. 
The absence of his testimony cannot be explained by the fact that 
he appears as one of the solicitors of record for the complainant in 
this case, because solicitors on neither side hâve been backward in 
testifying wherever their évidence was considered at ail important. 
Our conclusion with regard to this point is that, while the évidence 
establishes that the Santa Barbara document was found at the 
time and place asserted by complainant, yet the circumstances at- 
tending upon the finding are not calculated to raise or strengthen 
any presumptions in favor of the genuineness of the document itself, 
but rather the reverse. 

The complainant flled in the circuit court, and by assignments of 
error has renewed in this court, numerous motions to suppress évi- 
dence. The record is not made up in such a way that thèse mo- 
tions to suppress can be intelligently reviewed, and reasons given 
for sustaining or denying the same, without great labor. The mo- 
tions, however, may be summarized in three classes, as foUows: 

First To suppress the dépositions of Juan de Dios Vasquez and 
v.eiF.no.l— 2 
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some 10 otIiët'S, becàuse of irregularity in the commission issued 
by the clerk of the circuit court, who is said in the motion to hâve 
issued the commission in the name and by the authority of the 
State of Texas. The commissions appear to hâve been issued un- 
der a stipulation of counsel which, as it appears in the record, the 
clerk of the circuit court is not to be blamed for misunderstanding. 
We consider the objection to be to a great extent technical, and 
doubt very much whether, if good, it wOuld render the commissions 
whoUy void. We are precluded, however, from ruling upon this 
dass of motions to suppress, becatise the parties hâve not seen fit 
to bring up in the record a single one of the commissions objected 
to for our examiuation. 

Second. Motions to suppress, based on alleged illegality and ir- 
relevancy of interrogatories propounded by counsel for défendants; 
and, irrelevantj incompétent, and illégal answers made by witnesses 
respectively. This class of objections is not pressed in the complain- 
ant's brief, nor discussed for the défendants, and may be treated as 
abandoned. 

Third. Motions to suppress dépositions, wholly or in part, of de- 
fendants' alleged expert Tvitnesses. Of this class of motions we are 
disposed to think that they should be partly sustained and partly 
overruled, but we make nô ruling on the matter, not considering the 
same necessary. We remark, however, that the question in hand 
is not a question of handwriting. There is neither signature, rubrie, 
3ign, nor mark of any ink (other than print) upon the document found 
in the archives of Santa Barbara, and offered in this case as a 
muniment of title. It is a printed paper throughout, claimed to 
be an archive in the records in Santa Barbara, and from that fact 
aloue to be presumed to hâve been issued by tiie governor, or rather 
to be a true and genuine copy of a decree issued by the governor. 

'ïhe question in the case is one of Connecting the governor and 
other State officiais with the printed document. As is well said by 
the counsel for the défendants: "It is a question of whether the 
àrcliives of Mexico can be invoked to connect a public officiai with 
a printed docimient purporting to be his officiai act; and, if so, 
whether similar archives of Mexico can be invoked to repel this pre- 
sumption." In suits for the establishment of Mexican grants, the 
suprême court holds that the Mexican archives are public documents 
which the court bas a right to consult, even if not made formai proof 
in the case. . See U. S. v. Teschmaker, 22 How. 392; and see Luco 
T. U. S., 23 How. 515; Romero v. U. S., 1 Wall. 721. In cases of 
this kind, if the court has the right to consult the public archives, 
it follows from the fact that the court cannot go to the archives, nor 
In many cases the archives be brought to the court, that the only 
way the archives can be examined by the court is through intelli- 
gent witnesses, who make such examination, and thereafter give 
their évidence; and, if such évidence is pennissible, we can see no 
réason why it cannot be corroborated and illustrated and sustained 
by offlcially certifled copies, and, a fortiori, by duly-proved photo- 
graphie copies. And further, we add that the burning question for 
expert évidence in the case is as to the âge of the printed paper pro- 
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duced, and on that question experts in paper, printing, printer's ink, 
and type would best meet the demanda of tke case. 

To establish the genuineness of tke printed copy of decree of con- 
firmation found at Santa Barbara, the complainant filed with such 
copy a certiflcate of one J. Melchor de la Garza to the effect that 
the decree was printed by him in the officiai printing office of the 
state^ of which printing office he was a director, and at the time ex- 
pressed therein. ïhe dépositions of J. Melchor de la Garza were 
afterwards obtained, flrst by the complainant, and then by the de- 
fendants; and the pertinent part of said dépositions is as foUows: 

"(3) What was your occupation in the years 1834 and 1835? Ans. The 
management of the printing office of the state government for the printing 
done there for the same." "(5) How were the acts of congress in Chihnahua 
published and made officiai in 1833, 1834, and 1835? Ans. The decrees and 
resolutions of the congress in thèse years, as well as those of the previous 
and subséquent years, were and are sent to the government, who sent them 
to ail the authorities of the state for compliance and observance with the 
same, either printed or In manuscript. (6) State whether a printed paper 
was shown you lately, purporting to be an act of congress of Chlhuahua, 
made in 1834, with référence to a grant to José Ygnacio RonqulUo, purporting 
to contlrm the same to him. Ans. It was shown to me by Mr. B. N. Ron- 
qulUo. (7) If you saw such a paper, where and when did you see it? Ans. I 
saw It at my house, and It was shown to me by Mr. Ronquillo several months 
ago." "(9) If you know, you may state where it came from,— what archives. 
Ans. I cannot say where it came from, but Mr. Honquillo told me that he had 
obtained it In the town of Santa Barbara. (10) State who printed the paper 
or had it printed. Ans. I hâve already «aid that it belongs to a class of docu- 
ments which were then, and are still, printed by order of the government; 
and the one to which we now refer, judglng by its date, must hâve been print- 
ed by me, as manager of the printing office at that time." "(12) State what, 
if anything, you know of the type it was printed with and the paper used. 
Ans. X cannot say anything in respect to this." "(14) From your examination 
of the paper, when do you say it was printed? Ans. The date of that paper 
Itself States It precisely. (15) From your examination of that paper, and 
any fact you may know concerning it, do you say it is an original and genu- 
ine and officiai act of the congress of Chihnahua, or a spurious or false or 
forged copy? Ans. I cannot say or affirm anything In this respect." "Cross 
InteiTogatory 3. If you say that said printed paper came from the archives 
of Santa Barbara, state how you linow that It came from said archives. Did 
you see it among the archives? If so, when did you flrst see it tliere? And 
when, and by whom, was It put there? Were you présent when a searcb 
was made for it at Santa Barbara? And did you see it dellvered to the per- 
son who afterward showed it to you? Ans. I hâve never said that such 
documents belong to the archives of Santa Barbara, a place which I do not 
know; and I could not very well afflrm that it existed among those ar- 
chives, nor when it was extracted therefrom, or tor whom, nor to whom il 
was delivered, or with what objeet. Mr. B. N. Ronquillo showed it to me, 
stating that he had obtained it at that point, but without telling me who had 
given it to him. Cross Int. 4. If you say that you compared said printed 
paper with another printed paper, please attach to your answers the printed 
paper with which you compared the paper that was shown to you, so that 
we may see the resemblance; also please attach the paper that was shown 
to you, or, if you cannot attach it, state why you cannot. Ans. I bave alrendy 
stated in answer to interrogatory 18 that I cannot attach the original copy 
asked for, because I hâve the same forming a book with other documents 
of which I do not wish to deprive myself. I returned to Mr. Ronquillo the 
document which he showed me, and I certifled at the foot thereof that the 
said document had been printed by me on account of my having acted as 
manager of the printing office at the time in which it was published and 
clrculated by the government to the authorities of the state, and for this rea- 
son I eannot attach a document which is neither in my possession nor belong» 
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to me, but to Mr. Ronqulllo, wbo la the person who should bave It. But I 
attach hereto a photograph of the dald document, whlcb wlll be found marked 
'Exhlblt A."' 

Second déposition: 

"(2) If you are the same person whose dépositions were taken In sald cause, 
please state whether or not you hâve in your possession a certain book con- 
taining officiai documents, a decree printed by you In the year 1834. If yea, 
Is there now, or waa there at the time you gave your former déposition, any 
executive decree No. 16, promulgating an act of congress of Cliihuahua, con- 
firming a grant of land to José Ygnacio Eonquillo, or any document what- 
ever, relating to sald grant in sald book? Ans. ïes. He has the collection 
of decrees referred to In the ûrst part of the second question, but there is no 
decree No. 16 In the same that refers to the concession of land made to Col. 
José Ygnacio Ronqulllo." "Now, please state if you Intended to testify in 
said answer that you had at that time any printed paper or document in 
sald book confirmlng tlie grant of José Ygnacio Konquillo, or havlng any rela- 
iion thereto. If not, explain fully what you intended to say in answer to 
said interrogatory. Ans. I sald, when answering the interrogatory 18, to 
which référence Is hère made, I dld not Intend to signify that I had any 
decree in my collection relative to the concession made to Col. Eonquillo, but 
only that the decree which was presented to me by Lawyer Ronqulllo seemed 
to be the same type and of the same time that I was in charge of the gov- 
ernment printing office." "Cross Int. 5. When this paper was shown you at 
the clty of Chihuahua, some time previously to the taklng of your testlmony, 
dld you not at that time then and there say to E. N. Ronqulllo that upon com- 
parlson of this paper with another like it that you thought it was genuine, 
and that it had been printed by you In 1834, and that you were willlug to 
certify to the same, and did you not then and there take this paper, and write 
In your handwritlng upon it the words Included in cross Interrogatory No. 4? 
Ans. I only certifled that the decree presented by Mr. Ronquillo was like the 
type and bore the same date as the ones I bave In my collection of the same 
time." 

This évidence falls far short of establishing the fact that De la 
Garza, as ofilcial printer, printed in the government printing office, 
state of Chihiiahua, in the year 1834, the copy of the aUeged decree 
of the congress of Chihuahua conflrming the Eonquillo grant. The 
évidence is worth, at most, that of a more or less qualified expert 
whô gives an opinion that the copy presented by the complainant 
is genuine. 

The testimony of expert witnesses offered by the complainant 
to sustain the genuineness of the document found in Santa Barbara, 
taken with that of the expert witnesses offered by the défendants 
and not attacked by the complainant in his motion to suppress, as 
a whole, is of such a character, and so conflicting, that the non- 
expert, after reading and considering it, cannot iQtelligently say on 
which side the truth lies. Certain it is, the prépondérance is not 
in favor of the complainant. 

On September 24, 1834, the date on which it is alleged the decree 
of confirmation of the Eonquillo grant was passed by the congress 
of Chihuahua, the state of Chihuahua was divided into 11 partidos, 
of which the partido of Parral included the mining district of Santa 
Barbara- The président of the ayuntamiento of the chief town in the 
district was the political chief, and, with the ayuntamiento, admin- 
istered the government of each pueblo or municipality in the dis- 
trict; and it was alone through tiiem that ail communications "were 
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made, aud aJl orderg and decrees sent by the governor to the prési- 
dent of each municipality in the district. Tke ayuntamientos were 
required to keep a register of ail deeds of land, either public or 
private, in tlieir districts, and were required to make and keep an 
exact inventory of ail the public archives in their respective places 
or towns. The laws and decrees of congress, when printed and 
signed by the governor and secretary of state, were sent to the po- 
litical chief of the district, who was required to distribute them to 
his own ayuntamiento, and to the several towns and municipalities 
in his district, and to take receipts for ail decrees distributed by 
him. See Laws of Congress, State of Chihuahua, January 5, 1826. 
Ail decrees, therefore, that were sent to Santa Barbara in 1834 
should hâve been, and probably were, sent through the political 
chief of the partido of Parral, and the same decrees should be also 
found in the archives of Parral when found anywhere in the 
district, and the receipts for such decrees should also be found at 
Parral, and the inventory and registry of both Parral and Santa 
Barbara should show that any decree properly found in the archives 
at either place had been duly filed, and the date thereof. Evidence 
of this character in relation to the decree in question is entirely 
wanting in this record. 

Complainant's case, then, as to the genuineness of the printed copy 
of the decree of coniirmation of the Eonquillo grant found în Santa 
Barbara in 1890, dépends entirely upon the document itself, and the 
place where found. It is not aided by the circumstances attendant 
upon the iinding ; nor by the testimony and certiflcate of Melchor de 
la Grarza, the alleged printer; nor by the weight of opinion on the 
part of compétent experts; nor by évidence that the existence of 
such a document was, or ever had been, of record elsewhere, or was 
known by interested parties, or had ever been the basis of transac- 
tions between parties in relation to the Eonquillo grant; nor by évi- 
dence tending to show that the congress of Chihuahua ever passed, 
or considered even, any decree relative to said grant ; nor by évidence 
showing that any genuine decree of confirmation was ever în any of 
the public archives in Mexico. Suspicion and doubt attach to the 
case, because a duly-authenticated copy is nowhere found, and seems 
never to hâve been heard of. No similar copies of such decree of con- 
firmation are found in the public archives or elsewhere. No such 
decree of confirmation was claimed or asserted by anybody prior to 
the institution of this suit. It is a conceded fact that the public 
archives in Juarez, Mexico, were invaded in the interest of the claim 
now asserted, and a false and forged decree placed in the archives in 
such a manner as to obtaih f uU crédit, so far as forming a part of the 
public archives is concerned. The document is irregularly, if not 
falsely, numbered, the alleged number 16 belonging to a genuine de- 
cree of the same day, month and year; and the confirmation of the 
Eonquillo grant by the congress of Chihuahua involved a violation 
of the state and national policy in regard to the disposing of public 
lands as declared in the colonization laws of 1824, 1825, and 1828. In 
View of ail of which the learned judge of the court a quo, in his opin- 
ion dismîssing the complainant's bill, said: 
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"Onslderlng the clrcumstancês of this case, and the coniSict of opinion 
between experts, and my own examination o( thèse papers, I am thoroiighly 
satlsfled that the Sàiita Barbara decree Is a forgery. I can draw no other 
conclusion consistent With the facts and circumstances of this case." 

If the gennineness of the document in question is admitted so far 
as fabrication, date, and place of deposit are concerned, still it is only 
secondary and circumstantial évidence, and, in the absence, of other 
proof tending to show that the congress of Ohihuahua in the year 
1834 took some action în regard to the EonquUlo grant, is of not suiSB- 
cient value and authenticity to establish the alleged decree of con- 
firmation, when taken in connection with the established fact that 
for more than 50 years no claim of title by and under such decree was 
asserted by any of the persons under whom the complainant claims 
title. See Û. S. v. Castro, 24 How. 346; Eomero v. U. S., 1 Wall. 721; 
Pico T, U. S., 2 Wall. 279. The printed paper produced, although it 
may be a genuine circular letter distrîbuted for information, is not 
authentic, does not import verity, does not prove itself, and never was 
intended, ùnauthenticated, to make proof. A congressional decree 
çonflrming a doubtful grant is a law as well as a grant, and should 
be promulgated and proved as other laws. The constitution of the 
state of Ohihuahua of 1825, tit. 7, art. 45 (translated), is as foUows: 

"The gorernor shall publlsh the law under this formula: 'N. of the governor 
of the State of Ohihuahua to ail of Its inhabltants. Know ye, that the con- 
gress of said State bas deçreed the following: [Hère a llteral eopy of the 
law], to the end that he command it to be printed, published, promulgated 
and executed in ail of its parts. [The date, the name and signattire of the 
governor and secretary of state].' " 

Article 46 (translated) is as follows: 

"Article 46. The governor wiU circtilate the laws authentlcated by the sec- 
retary of state, without which requisite they shall not be obeyed." 

And article 74, tit. 13, of the same constitution, is as follows: 

"The decrees, resolutions and ordinances of the governor shall be issued, 
signed by the secretary of state, without which requisite they shall not be 
obeyed." 

The act of the congress of Chihuahua of the 18th of February, 1826, 
(arts. 35, 36, and 37), prescribing the duties "Del Secretario del Des- 
patcho," proTides as follows : 

"Art. 35. The secretary shall be the flrst chief of his office. Art. 36. He 
shall authenticate with his ftill signature ail those proceedlngs that are signed 
by the governor, and shall use his signature when the governor shall do the 
same. Art. 37. He shall authenticate ail copies which emanate from the 
office of secretary In his charge." < 

From thèse spécifie provisions as to promulgation of laws and de- 
crees it would seem that proof of congressional decrees, as well as of 
decrees, resolutions, and ordinances of the governor, could and should 
be taken as proved only when properly signed and attested with 
name and signature (evidently by hand) of the governor and secre- 
tary of state. 

Our impress'ion of the complainant's case, after patient and care- 
ful investigation of some 1,900 printed pages of record and abstracts, 
with the aid of 566 pages of printed brief and three days of oral argu- 
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ment by very able and experienced solicitors, is substantially as fol- 
lows: 

In 1832-33, Don José Ygnacio Eonquillo, lieutenant colonel, was 
an active and enterprising ofûcer în command of the frontier of the 
upper Rio Grande, at which time, probably, and on the ground of 
military services, he applied for a land grant. It is probable that 
severaJ, and perhaps ail, of the preliminary steps were taken to 
secure to him such a grant, and it is more than probable that Cesario 
Herrera, about that time alcalde of the town of Pre^dio del Norte, 
had knowledge of Eonquillo's application, and perhaps, as alcalde, 
was called on to aid in some of the preliminary steps ; but the trou- 
bled condition of the border, with the departure and subséquent 
death of Ool. EonquiUo, in 1834, resulted in the abandonment of the 
proceedings, and in the abandonment of the grant. Matters re- 
mained in this shape some 16 years, — until after the close of the war 
between the Unîted States and Mexico, resulting in the acknowledg- 
ment of the title of the state of Texas to ail that part of the state of 
Ohihuahua lying north of the Eio Grande, — when the enterprising 
Ben Leaton appeared upon the scène, became acquainted with Cesa- 
rio Herrera, former alcalde, and between them the Eonquillo grant 
was resurrected, and located on an immense territory in western 
Texas. A testimonio was eoncocted, with such transfers as would 
permit Leaton to assert title, and a persistent eiïort was made by 
Leaton to secure and record a récognition of the Eonquillo grant. 
It was then that the record in San Antonio was obtained, the sur- 
vey by Howard was made, and the map, hereinbefore referred to, 
marked "Ben Leaton's Claim," deposited in the land office of the 
state of Texas. The efforts of Leaton and his agents were kept up 
until 1854-55, notwithstanding the arrest of Cesario Herrera, for- 
meiiy alcalde, on the charge of manufacturing faJse titles, about 
which time Ben Leaton d'ied. Again there was an abandonment and 
a period of quiet with regard to claimants under the Eonquillo grant 
until about 1887-88, when, western Texas land becoming more valua- 
ble, — important silver and other mines being discovered and de- 
veloped, — the Eonquillo grant was again resurrected, and put for- 
ward as a genuine claim for the immense tract involved. The value 
of the property in question with the chances presented to spéculative 
lawyers and other parties naturally inspired the most pertinacious 
and industrious efforts to prove up the claîm. One great value of the 
property being in its silver mines, and, silver mines not passing by 
ordinary land grants under the government of Mexico, it was neces- 
sary to show title direct from the sovereign, which would convey the 
minerais. Such title could only be secured by a decree of the con- 
gress of the state, — a matter that it seems Cesario Herrera and Ben 
Leaton had overlooked in preparing the testimonio and transfers, — • 
and therefore was eoncocted the admitted forged decree placed in 
the archives of Juarez, forming the original basis of complainant's 
suit, but purporting to be signed in writing, with rubrics attached, 
by the govemor and secretary of state, and afterwards (again proât- 
ing by expérience) was found the Santa Barbara copy, wholly in 
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print, with no tale-telling signatures or rubrics; both of which alleged 
decrees convey fidl title to ail the minerais found in the tract. 

It is proper to say that, in sofar as this record goes, the présent 
complainant, Mr. Owen, îs to be acquitted of ail knowledge of or com- 
plicity in the matter of ail doubtfid efforts and transactions entered 
into to establish the validity of the Eonquillo grant. His good faith 
is apparent, and it is to be regretted that his persistent efforts to 
maintain his case, with his very able, cand'id, and industrious expo- 
sition of the same, cannot be rewarded. 

In our opinion, the decree of the circuit court dismisslng the com- 
plainant's bill was correct, and should be affirmed, with costs; and It 
is so ordered. 



COE et al. v. AIKEN et al. 
(Circuit Court, D. New Hampslilre. August 26, 1893.) 

No. 228. 

1. Eminent Domattî— Contbact— Estoppel. 

A party asliing relief against a raîlway company upon a contract which 
necessarlly assumes a right of eminent domain in the latter cannot, in the 
same suit, complain of an additionàl taliing of lands, on the ground that 
the company is not of a klnd to be invested with such right 

3. Same— Fraxiddlekt Location— Setting Aside. 

A court of equity cannot set aside an adjudication of a proper tribunal 
determinlng and locating the quantity of lands required for a public use 
merely because the pai-ties who brought about the adjudication had a 
fraudulent or illégal intent; but it must appear that the tribunal itself 
proceeded fraudulently, or in excess of Its powers, or that it committed a 
gross mistake, or was imposed upon by fraudulent methods. 
8. Same — Bxtbnt of LooaïiOk — Equity Jdeisdiction. 

A court of equity has power to détermine whether the amount of land 
talien is needed for public use, but in this respect the courts are libéral 
towards the party exercising the right, as the owner is protected by the re- 
guirement for compensation; and every reasonable intendment wlll be 
made in favor of the adjudication of the tribunal awarding the lands. 

4. Same^Unckrtainty of Location. 

A location of lands taken for public use cannot stand if it is uncertain 
in law; but that it is unceEtain in fact, so as to require a resort to the 
coiirts for settlement of its boundarles, does not rendei- it uncertain in 
law, for in law that is certain which can be made certain. 

5. CONTBACT— CONSTKUCTrON— LbaSE. 

The owners of a mountain summlt leased a portion thereof to a tourists' 
rallroad company for five years, with the privilège of erecting an hôtel and 
other buildings thereon. At the termlnation of the lease, the lessors were 
to hâve the right to purchase whatever buildings were on the promises, 
whether within or without the limits of the railroad right of way, "ex- 
cepting such parts of said buildings and improvements within said limits 
as may be required by said second party for the proper and convenlent 
use of its road, and for its engines, cars, and repairs." A hôtel and other 
buildings were accordingly erected, partly within and partly without the 
railroad location. The lease was twice renewed, and after the expiration 
of the last term, and before any adjustment was reached, the railroad 
company made an additionàl location, which was clalmed to Include the 
hôtel and most of the other buildings. Héld, that the question whether or 
not the buildings were required for railroad purposes was to be determined 
by the condition of thiiigs at the termlnation of the lease; that, readlng 
the contract as a whole, the lessors were not to take any buildings re- 
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quired for strlctly railroad uses, whether situated wlthln or wlthout the 
original location; that the word "required" should be read as "falrly re- 
quired;" and that the hôtel was not thus required for railroad purposes, 
as was conclusively proved by the fact that the railroad people had rented 
it to be run substantially as the lessors must run it, if they took It. 

This is a bUl in equity brou^t by Ebenezer S. Coe and Dayid 
Pingree, trustées, against Walter Aiken, the Boston, Concord & 
Montréal Railroad Company, the Mt. Washington Railway Com- 
pany, and the Concord & Montréal Railroad Company for spécifie 
performance of a contract, and the setting aside of a railroad lo- 
cation, and for an injunction to restrain the défendants from main- 
taining an hôtel on Mt, Washington. See 50 Fed. 637, 640. 

The complainants allège that they were owners of the land covering the 
siimmlt of Mt. Washington; that on the Ist day of July, 1872, the Jackson 
Iron Manufacturing Company, then the owners of the summit, executed a 
lease to the Mt. Washington Eailway Company of the land Included within 
a circle of the radius of 100 rods in length, extending from the central point 
of the end of the Mt Washington railway on the summit; that the lease 
was given with the view that the railway company should erect an hôtel upon 
the summit, or permit some person to erect one, reserving to the lessors the 
right at the expiration of the term of the lease to purchase whatever build- 
ings and Improvements then should be on the premises, including that por- 
tion of said buildings that should be within the limits of the railroad as located, 
except such parts of said buildings and improvements as mlght be required 
by said railroad company "for the proper and convenient use of its road, 
and for its englues, cars, and repairs," at their original cost, and, relying 
upon the performance of said agreement, the iron manufacturing company 
permitted the hôtel to be erected upon the premises thus leased; that the 
hôtel was in fact built by Walter Aiken and the Boston, Concord & Montréal 
Railroad, and mainly located upon the location of the Mt Washington Rail- 
way Company upon the summit of the mountain, but some portion of it 
being outside of that location, and upon the leased premises. Before the 
expiration of the said first lease, the title to the summit was transferred 
from the Jackson Iron Manufacturing Company to the complainants, as 
trustées of the estate of David Pingree, deceased, who, applying for state- 
ment of the cost of hôtel, recelved from Aiken and the Boston, Concord & 
Montréal Railroad a statement of cost amounting to $70,000, whlch com- 
plainants believe much larger than the actual cost, and made fraudulently 
and purposely to prevent complainants taking the hôtel, and to enable the 
owners to retain it for another five years. On the 26th day of October, 1877, 
the complainants executed a second lease to the Mt. Washington Railway 
Company, wlth substantially the same provisions as to the conveyance of the 
buildings to the lessors as were contained In the first lease, except that they 
were to be conveyed to them at an appraisal. The blU allèges that under 
this second lease an attempted appraisal was made, but défendant Aiken ob- 
jected to the appraisal being made, on the ground that he and the Boston, 
Concord & Montréal Railroad were the owners of the hotel and furniture, 
and were not bound by the contracts contained In the lease; that on the 9th 
day of May, 1883, the complainants executed a third lease to the Mt Wash- 
ington Railway Company for the term of five years from the Ist day of No- 
vember, 1882, of the same premises as were descrlbed in the other leases, 
and wlth the same provision as to the conveyance of the buildings," furni- 
ture, fixtures, and improvements at the termination of the lease, the value 
of said property to be determined by the parties, and, if they could not agrée, 
then to be determined by an appraisal by three disinterested parties to be 
agreed upon, or, in case they could not agrée, the appralsers were to be ap- 
pointed by the chlef justice of the suprême court of New Hampshire upon 
the application of either party, and In this last lease it was agreed tnat 
no new or addltional buildings should be erected by the lessees upon the 
premises without the consent of the lessor. The défendants Aiken and the 
Boston, Concord & Montréal Railroad were parties to this lease, and by thé 
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lease It wa» provlded that, In case the plalntltts should désire to purchase 
t'he prfipaOT téfèrréd to àt the expiration of the lease, the Mt. Washington 
Rallway 'QoiUpfmy should hâve the rlght to Include In the sale ail rlghts, 
titles, and fitèpest of said Aiken and the Boston, Ooncord & Montréal Bail- 
road, or elther Ofthem, as owners, and make proper and sufflclent convey- 
ance theteotf to the plalntîffs, with the understandlng that Jbhe Mt Washlng^ 
ton Eallway Copœany should aecount to Aiken and the Boston, Ooncord & 
Monttéal lû^lroiaa, respectlvely, for the value of their rights in tiie property 
80 sold àéid coijiyeyed, and that each party should exécute such further In- 
strumenta as taight he necessary and proper to carry into fnll eitect the Intent 
and meaning of said Indentiire. In the lease, the Mt. Washington Railway 
Company agreed wlth the plalntiffs that they mlght use the buildings and 
Improyeinentà, wherever they were located and built, for the same pur- 
poses àhd uses as they had héen used aiîd Occupled, for the term of flve years 
after the expiration of thé léase, and that, at the expiration of said flve years, 
the. plalntiffs might remove the Improvements and buildings from said rail- 
road location tt>r their own use and control, and manage the business therein 
in a propei: maûner so as to fat-nlsh good accommodation therein to the pub- 
lic, or that thfey wçuld cause the same to be donc. Under the provisions of 
the last leaSé, Mr. Àlken, by permission of the plalntiffs, bt^lt an addition to 
the hotel ontslde of the railroad location, and oh the leased premises. On 
the date of the expiration of the last lease, the complainants àpplied to the 
railway, Mr. Alken, and the Boston, Ooncord & Montréal Railroad for an 
appraisal of the property; thereupon they were served wlth notice in the 
name of the railway compàny that the company needed the buildings for 
railroad purposes. The original location of the Mt Washington Railway 
Company was made in 1869, and in 1889 the railroad cohimlssloners of New 
Hampshire màde ah additional location whlch covered the whole site of the 
Summit House and addition whlch the complainants clalmed to hâve con- 
véyed to them under the terms of the last lease, and of such form and ex- 
tent as to render the remalning land on the summit of no value for the érec- 
tion of an hotel thereon; and thé présent hotel Is maintained by the railway 
company without rlght or authority, and it has forf elted ail right to the land 
so devoted by them. Said additional location was defective on the ground 
that the return njWe by the commissioners did not correspond wlth the mon- 
uments fixed upon the ground, or wlth the monuments described In the com- 
missioners' return; and the additional location was made for the purpose 
of avoiding the performance of the contract, and was not for the legitlmate 
and proper use of the raUway company, but was Intended for the use and 
purposes of Mr. AJken and t}ie Ooncord & Montréal Railroad, who were then 
the owners of the Interest of the Boston, Ooncord & Montréal Railroad in the 
hotel, to enable them to maintain the hotel for their own use, the original 
railroad location Upon the summit belng sufflclent for ail the legitlmate use» 
of the railroad. After the expiration of the last lease, Novem^er 1, 1887, the 
Mt Washington Railway Company paid the rental to the plalntiffs for two 
years, and, immediately after the flling of the additiona! location, Mr. Alken 
notified the plalntiffs that he should not continue to pay rent. Since that 
date Aiken and the Ooncord & Montréal Railroad hâve leasèd the hotel at 
an annual rental of $9,000 a year. 

The blll further allèges, In sabstance, that the railroad was a unique thîng, 
built wlth a cog rail for the purpose of carrylng slghtseers from the base to 
the summit of the mountain, and was not such â railroad as would entitle the 
railroad company to take property of an Individual, under the right of emi- 
nent domain, for the public use. The bill prays for the spécifie performance 
of the contract to assîgn and convey the hotel to the plalntiffs, and that tbere 
shotild be a portion or ail of said additional location set aside and assigned to 
them as would give them a convenient and proper site upon the summit for 
the hotel when assigned tO them, and also that said additional location should 
be set aside on aecount of its not belng authorizcd, and on aecount of Its 
havlng been used and appropria ted to Improper use as alleged in the bill; 
and the bill further prays that Aiken and the Ooncord & Montréal Railroad 
should aecount for the rentâJ of the hotel after the tlme they refused to pay 
the ground rent and that the défendants be perpetualiy enjoined from using 
any part of the land on the summit for hotel purposes. 
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The answer admlts the original locatioa o( the Mt. Washington Railway 
Company under an act of the législature of the state of New Hampshlre in 
the year 1869, but dénies that sald location included any land upon the sum- 
mit for side tracks, wood sheds, repair shops, engine, car, and freight bouses, 
turntables, and dépôt purposes, or that sald original location was ever suffi- 
cient for the proper uses of the railway company. It admlts the exécution of 
the several leases set out in the bill, but dénies that they were executed for 
the purposes claimed in the blll. It allèges that, Immediately upon the flrst 
location of the road, It became manifest that, for tiie security of travelers to 
the summit, It was necessary that a sultable building should be erected for 
a rallroad station, and to afCord shelter to passengers upon the summit of 
the moimtain, and that the railway company negotiated with Mr. Allien and 
Mr. Lyon, président of the Boston, Concord & Montréal Rallroad, to erect a 
rallroad station, whlch station should contaln facllitles for lodging and caring 
for travelers, and that it was wlthin the légal powers of the railway com- 
pany to cause said building to be erected for those purposes; that Alken and 
the Boston, Concord & Montréal Kailroad procured the lease from the Jack- 
son Iron Manufacturing Company, and made the addition to the original 
building upon the land so leased, and that Aiken and the Boston, Concord & 
Montréal Raihroad ever slnce fumished to the Mt Washington Railway Com- 
pany adéquate station facilltles in the building, and accommodations for lodg- 
ing and board of travelers and employés; that ail the indentures between 
the plaintlfifs and défendants were subject to the rights and interest of the 
railway company In the land included wlthin the original location, and that 
ail buildings upon the summit requlred for the proper and convenient use 
of the railway were, by the terms of the indenture, exempted from sale or 
transfer to, or ownershlp or occupation by, the complainants, and by force of 
thèse provisions the complainants are not entltled to any decree for the sale 
and transfer of said buildings to them so long as the same are requlred by 
the railway for its station, or a place to lodge and board its employés, and 
for a refuge for its passengers; that, on account of the increased business of 
the rallroad, the rallroad company made an addltional location, which was 
filed in the office of the secretary of state, and afterwards the complainants 
applied to the rallroad commlssloners for a change of the location and, upon 
hearlng before the commlssloners, they dld eut off, restrict, and dimlnish the 
addltional location that was made by the railway company, and set out a less 
quantlty of land by metes and bounds to the railway company for Its loca- 
tion for side tracks, wood sheds, repair shops, etc.; that, upon further pro- 
ceeding, the rallroad commlssloners appraised the damages to the complain- 
ants for the land thus taken. They allège that the rallroad commlssloners 
are a judicial tribunal established by the laws of the state, and bave final 
jurlsdiction for the purpose of annulling or varylng a location made by the 
rallroad company, and that the railway company bas pald the damages as- 
sessed by the commlssloners, and claim that the rallroad commlssloners' loca- 
tion of said addltional land was final and concluslve; that said location was 
not detrimental to complainants' other land beyond the ordiuary results of 
such taking; that the railway company bas done nothing by which they bave 
forfelted any rights to the land occupled by them for rallroad purposes, or 
that the addltional location is defectlve or Illégal, and they claim that a rall- 
road of the construction of thls one is for a rallroad of public utllity and 
use, and is entltled to hold land imder the pawer of eminent domain. 

Henry Heywood, Oliver E. Brancli, Harry Sargent, and Everett 
Fletcher, for complainants. 

On the question of spécifie performance, the complainants claim that the 
last lease contalned a complète contract In writing signed by aU the parties, 
and in every respect sufflcient to comply with the requirements of the' statute 
of frauds; that the provisions of the lease, taken in connection with the évi- 
dence, which is always admitted In determlnlng the subject-matter of a con- 
tract and in giving an interprétation of a written instrument, shows a full 
and complète contract on the part of the Mt. Washington Railway Company 
and Alken and the Boston, Concord & Montréal Rallroad, to whose interest 
the Concord & Montréal Rallroad bas succeeded, for the conveyance of the 
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house and furnltnre and the laundry and flxttires, as they are ail Included In 
the last lease. The exception made In the contract of "such parts of the 
buildings and improvements wlthln said limlts as may be requlred by said 
second party (the railway company) for the proper and convenient use of its 
road, and for Its englnes, cars, and repaire," bas référence to the rights glven 
by the statutes of New Hampshlre to the railway company to tabe land of 
an Indlvidual fca: railroad purposes; those rights belng specifled by statute to 
take land for the roadbed, with necessary additions for excavations and em- 
banlîments, and such lands as may be necessary for yards, side tracks, wood 
sheds, repalr shops, turntables, gravèl pits, engine, car, and freight houses 
and dépôts, and for making provisions to supply their buildings and engines 
with water; that the provisions of the lease in relation to the rights of the 
complainants to keep the buildings upon the railroad location for such pur- 
poses as they had heretofore been used and occupied show that the contract 
applied to the hôtel, and not to railroad buildings; and, also, the provisions 
in relation to making additions with the assent of the owners, and that Mr. 
Alken did make an addition nnder that provision to the hôtel, show that the 
hôtel was the subject-matter of the contract That the additional location 
Was Irregular and void, the complainants rely iipon Green's Brlce, Ultra Vires, 
p. 395, note a; State v. Jersey City, 25 N. J. Law, 309; Cassidy v. Kailroad 
Co., 45 Me. 263; Eaikoad Co. v. Smith, 78 Hl. 96; Platt v. Bright, 29 N. J. 
Bq. 129; Hazen v. Railroad Co., 2 Gray, 574; Vail v. Railroad Co., 21 N. J. 
Law, 189; Strang v. Railroad Co., 16 Wls. 666; Raitoad Oo. v. Munson, 57 
Mich. 42, 23 N. W. 455; RaUroad Co. v. Wallace, 14 Pa. St. 245; Railroad Co. 
V. Bruner, 55 Pâ. St 318; Ralh-oad Oo. v. Porter, 29 Pa. St. 165; In re New 
York C. & H. B. R. Co., 90 N. Y. 342. That a raib-oad of this description was 
not such a public use as would authorize the acquirihg of land by the poWer 
of eminent domain, the complainants rely largely upon the case of In re 
Niagara Faite & W. Ry. Co., 108 N. Y. 375, 15 N. E. 429; St. Joseph Terminal 
R. Oo. V. Hannlbal & St J. R. Oo., 94 Mo. 535, 6 S. W. 691; Aldridge v. Spears, 
101 Mo. 400, 14 S. W. 118; In re Eurêka Basin Warehouse & Manuf'g Co., 96 
N. Y. 42. That the court mlght decree for restitution of unnecessary land 
taken by the railroad commissioners, the plaintiffs rely upon Dodd v. Rail- 
road Oo., 33 Law T. 311; People v. Pittsburgh B. Oo., 53 Cal. 694; Edgewood By. 
Co.'s Appeal, 79 Pa. St 257; Central R. Co. v. Pennsylvanla B. Co., 31 N. J. 
Eq. 475. And that the court had power to set aside and make restitution of 
such lands as the railroad company did not use, they refer to Neimeyer v. 
Railroad Co., 43 Ark. 111; Central B. Co. v. Pennsylvania R. Co., 31 N. J. Bq. 
475; Webb v. Railway Co., 4 Mylne & C. 119; Eversfleld v. Railway Co., 3 
De Gex & J. 285. 

E. B. S. Sanborn and Frank S. Streeter, for défendants, 

1. The plaintifCs, by contract or otherwise, bave no right to purchase the 
Summit House and flxtures. 

2. The présent Site of the Summit House, being the railway company's 
original location, cannot be taken by the plaintifCs or asslgned to them by 
the court. 

3. The additional location was legally made, and cannot be annuUed, in 
whole or in part, by any jvist order of court. 

4. The plaintlffs are not entitled to an accounting. 

5. The maintenance of the Summit House by the railway company has 
been and is within the lawful powers of the company, and Its ftnther main- 
tenance cannot properly be enjoined. 

6. The plaintifEs are estopped from clalming that the railway company may 
not maintain the Summit House as heretofore. 

We deny that the Summit House of Mt Washington Is in Sargent's ptir- 
chase, but, from the testimony of plaintifCs' counsel, and the deeds put into 
the case, we are obliged to admit that the plaintifCs hâve a paper title to the 
summit, which they bought in 1867 of one Aurin N. Chase, whom the plaintifCs 
hired to procure the passage of a resolution through the New Hampshlre lég- 
islature for the sale of state's land, whereby they intended to procure, and 
did procure, for the sum aforesaid this paper title. Whether this title was 
obtained by the plaintlffs under such circumstances as to dlvest tbe state of 
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New Hampshire of its tltle to the summît of Mt Washington and preclude 
the State from now asserting Its right thereto is not properly before tbls 
court That question is for the state authorities. Tlie respondents eannot 
controvert in this proceeding ttie plaintiffs' paper title. 

I. The plaintiffs, by contract or otherwlse, hâve no right to purchase the 
Summit House and flxtures. Plaintiffs' right of purchase, if It exists, must 
be found from the foUowing language in the lease of May 9, 1883: "And 
if, at the termination of this lease, said first party shall desh-e to purchase 
whatever buildings, together with the flxtures and furniture therein, and im- 
provements which may hâve been made and shall then be on said premises, 
Including also those portions thereof which may be wlthin the limits of the 
aforesaad road of the second party, excepting such parts of said buildings 
and improvements within said limits as may be required by said second 
party for the proper and convenient use of its road, and for its englnes, cars, 
and repairs, * * * the second party shall sell the same to said first party 
at the value thereof," etc. The plaintiffs' leases did not cover the land on 
the summit included within the railway location. At the time the last lease 
was made, the Summit House was the only building inside of the location. 
By the terms of the lease, the plaintiffs reserved the unqualifled right to 
purchase whatever buildings and improvements may hâve been made and 
shall then be on said premises. By the "premises" they meant the leased 
premises outside of the railway location, and they reserved the unconditional 
right to buy at their cost whatever buildings lessees might erect during the 
term outside the original location. Having thus settled the question of the 
plaintiffs' right of purchase of buildings on the leased lands (outside the rail- 
way location), they then dealt with the question of reserving a right of pur- 
chasing buildings which the railway company might erect on its own land 
(within the location), and as to thèse buildings the railway company did not 
give, nor did the plaintiffs take, an unconditional right of pmrchase, but they 
took the right subject to a very important exception, viz. "excepting such 
parts of said buildings and Improvements as may be required by said second 
party for the proper and convenient use of its road, and for its engines, cars, 
and repairs." This exception was gênerai In its terms, and could not be con- 
flned to any particular building or class of buildings which the railway com- 
pany might erect during the term of the lease, provided the company, at the 
termination of the lease, required the building so erected for the "proper 
and convenient use of its road." At the expiration of the lease, there were 
buildings on the leased premises outside the railway location. By the terms 
of the contract the plaintiffs, if they desired, might purchase thèse buildings. 
As to thèse buildings, there were no conditions attached to the plaintiffs' right 
of purchase. The Summit House was within the location, and by the terms 
of the contract, if the plaintiffs so desired, they might buy the Summit House, 
provided "the railway company did not then require it for the proper and 
convenient use of its road." The right to détermine what buildings were re- 
quired for such use was not left to the discrétion of the plaintiffs or that 
of the court; It was left solely to the railway company. The parties might 
hâve made a différent contract, and provided that référées or the court, or 
some other tribimal, should détermine whether the Summit House was or 
was not required for the proper and convenient use of the road. They did 
not make such a contract. They agreed that the railway company should 
exercise its sole discrétion upon that subject, and détermine for Itself what 
it required. In accordance with the right reserved to it by the contract, tlie 
railway company has exerclsed its discrétion, and determined that question. No- 
vember 1, 1887, the plaintiffs notified the raUway company that they desired to 
purchase ail the buildings. December 27, 1887, the railway company served 
notice upon the plaintiffs that it required said buildings (meaning the Summit 
House) for the proper and convenient use of its road within the terms of the 
contract. In givlng said notice, the défendants exercised the légal right 
plainly reserved to them by the contract. By that notice the plaintiffs' con- 
ditional right of purchasing buildings within the location on the summit, 
viz. the Summit House, was terminated. 

III. The additional location was legally made, and eannot be annulled, in 
whole or In part, by any just order of the court January 3, 1888, the railway 
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compaay flled îts location "ôf addltional land on satd sutnmlt of Mt. Washing- 
ton forteide tracka, wood sheda, repair shops, engine, car, and freight houses, 
turntabltes, and dépôt purposes, and ail otlier purposes Uiat are incidéntal tliere- 
to, or may be necessary to carry into effect the object for wliicli tlie Mt. Wash- 
ington ïtailway Company was establislied." Tliis location covered about five 
and a half acreé of iand, and the location, wlth tlie plan and survey, was flled 
In the pfflcè of the secretary of state. Proceedings were had under the authority 
of G^n. LawB N. H. c. 160, § 29. Plalntlffs, belng dlssatlsfled with the addltional 
location thade by the railway company, applled to the railroad commission- 
ers foi? a change, alleging that the railway company "hâve already sufflcient 
land for ail necessary uses, and ail that is needed for the management of 
their râllWày, but they désire to take the sald land for other purposes." It 
was up6n this issue that the hearing before the railroad commissioners was 
bad. After a fuU hearing, the commissioners made thelr décision, reducing 
the bôundarles of an addltional location as made by the railway company, 
establlsbed new boundaries, found as a f act that the location as flxed by 
them "was necessary to the railway company for side tracks and the other 
purposes Indlcated by the statute, and made their return to the office of the 
secretary of state. Upon the return of the addltional location, the plalntlffs 
were bound to apply to the court to annul the judgment, or to acquiesce in 
the judgment. Instead of attacking the judgment, they acquiesced in and 
assentéd to it. They do not charge the railroad commissioners with fraud 
or corruption, but admit the contrary. On thfi day the return was flled by 
the con^missioners, the railway company applied to them to appraise the 
damages to the plaintiffs for the taklng of the land. Hearing was had, at 
which ail parties were présent. The damages were awarded, and the plain- 
tiffs took their appeal, not from the judgment determining the boundaries of 
the location, but from the award of damages for the land taken. 

The necessity or proprlety of appropriatlng private property for the use of 
the public or of the government is not a judicial question. The power of 
determining such necessity or proprlety résides exclusiyely In the législature. 
There is no restralnt upon the législative power except that requlring com- 
pensation to be made. The législature may conclusively prescribe the meth- 
ods by whlcb the power shall be exercised, may appoint proper trlbunals 
to détermine (1) the necessity for the taklng for any particular public use; 
(2) the amount or quantity to be taken; (3) the compensation to the owner 
for the property so taken. The législature may provide an appeal from the 
judgment of said trlbunals upon any one or more, or ail or none, of the 
three questions; it may provide that the judgment of said trlbunals shall 
be final and conclusive upon either or ail of the three questions. The statute 
(G-en. Laws, c. 160, § 29) provided that railroad corporations may take and 
hold such land as may be necessary for side tracks, etc., and that, If the 
owner is dissatlsfied with such location, either party may apply to the rail- 
road commissioners, who may change the same as justice may require. 
From the décision of the raUroad commissioners determining the necessity 
for the taklng and the amount of land to be taken, and changing the loca- 
tion, as justice may require, no appeal has been provided by the législature. 
TJpon this question, the judgment of the railroad commissioners is final and 
conclusive; that judgment has the same valldity and is as binding upon ail the 
parties interested as any judgment of this com*t in a case where it has final 
jiu^sdiction of the subject-matter and the parties. The législature might 
hâve provided for an appeal by either or both the parties Interested, but it 
has not donë so. If the judgment of the railroad commissioners in de- 
termining the amount of land to be taken, and the boundaries thereof, Is un- 
satisfactory to the railway company they hâve no remedy; they are bound 
by the judgment, and caimot take any land outside of the boundaries pre- 
scribed by the commissioners. If the judgment of the railroad commissioners 
is unsatisfactory to the landowner, he has no remedy; he must submit to 
that judgment, but may recover fuU compensation for ail land taken. It 
will be obserted that the rights of the landowner are fuUy protected. He 
cannot appeal from the détermination of the commissioners as to the amount 
of his lapd necessary to be taken; but upon the question of proper compen- 
sation for the land taken he may appeal, and hâve that compensation de- 
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termlned by a Jury. The Judgment Is final. RaUroad Co. v. Speer, 56 Pa. 
St. 325; Struthers v. Railroad Oo., 87 Pa. St. 282; Parnham v. Canal Oo., 61 
Pa. St. 265; Ohambers v. St. Louis, 29 Mo. 543; Land v. Coffman, 50 Mo. 243; 
Hill V. Kailroad Co., 32 Vt. 68; Swan v. Williams, 2 Mich. 437; Chicago, B. I. & P. 
R. Co. V. Town of Lake, 71 III. 333; People v. Smith, 21 N. Y. 595. I therefore 
submlt that both parties are concluded by the Judgment of the commls- 
sioners of September 11, 1883, which flxed the llmits of said additional loca- 
tion, and determined the fact that the land withln said limits was necessarj 
for the legitimate use of the railway Company. Plaintiffs, pursuing theif 
statutory remedy, applied to the railroad commissloners to change the loca- 
tion, claiming that the railway Company had already sufflcient land for ail 
necessary uses, and that they desired to talie the land for other purposes. 
Thèse issues were tried, and finally adjudicated. The plaintiffs had their 
day in court That adjudication was final; it cannot be reopened hère. 

V. The maintenance of the Summlt House by the railway company for 
station purposes, and as a place of entertainment for its patrons, and for 
furnishing them food, lodging, and shelter while at the summit, is within the 
lawful powers of the railway company, and Its fiu^ther maintenance cannot 
be prop«"ly enjoined. 

The Court: That is a question for the attorney gênerai of New Hampshire, 
not for this court. 

PUTNAM, Circuit Judge. This is a very important case, and 
inyolves a large mass of facts; but the principles which govern it 
are to my mind simple, and, therefore, I think I had better dispose 
of it now. I am satisfied that, if I should delay the décision for the 
purpose of investigating, pending the investigation, which would 
necessarily be delayed somewhat, I should lose from my mind more 
than I should acquire. 

Something has been said touching the title of the complainants, 
but it does not seem to be seriously contested. So far as the rec- 
ord goes, the complainants hâve been in possession since 1862, and 
are now in possession, subject to the interests of the Mt. Wash- 
ington Eailway Company and the other respondents, and no one dis- 
putes their title, so far as I can discover. For ail the purposes of 
this case, and for the carrying out of the contract hère under con- 
sidération, the title is certainly sufftcient; and if not, yet, so far as 
this case is concemed, the respondents are estopped by the contract 
from disputing it. 

The objections of complainants to the last location made by the 
railway corporation are threefold: (1) That the purposes for 
which this railway was constructed are not such as to make a pub- 
lic use within the meaning of the constitution; (2) that the loca- 
tion, as modifled by the railroad commissloners, should be set aside, 
in whole or in part, for reasons which I will refer to later on; (3) 
that the location is defective on account of a confusion or error 
touching the point from which the first call in its description 
starts. 

As to the flrst objection, the amended biU prays the court to 
set aside the location on the ground that the railway corporation 
has no power under the constitution to take lands by eminent do- 
main. If I should grant that request, the decree which would be 
rendered would necessarily pull up the contract by the roots, as its 
whole scheme is based on the reverse idea. There is an incon- 
sistency in asking relief on the contract, and at the same time deny- 
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Ing'tbat thîs (iorporatiôn can avail îtself of the right of eminent 
domain, So long as the complainants stand upon the contract, 
they are estopped, at any rate in any litigation in which they set it 
iip, from obtaining relief on the other ground. I need not go fur- 
ther, although I hâve very positive views in harmony with the gên- 
erai position of the respondents, if I found it necessary to express 
them. 

With référence to the second objection, there is no doubt in 
my mind that a court of equity may set aside the action of a tribunal 
of thia character, either in whole or in part, if it is fraudulent in its 
nature or essence, or was fraudulently obtained. It may even go 
further, and, for the same reasons, set aside the judgment of a 
judicial tribunal This is a fundamental principle of equity law. 
But it is not enough for that purpose that the parties who brought 
about the adjudication had a fraudulent or illégal intent. Jt must 
be shown that the tribunal itself proceeded fraudulenÔy or in ex- 
cess of its powers, or that it committed a gross mistake, or that 
the adjudication was obtained by fraudulent methods practiced 
upon or before the tribunal, as by false testimony. It is a well- 
settled principle that a just resuit, otherwise lawful, is not ordi- 
narily affected by the f act that the parties who secured it enter- 
tained in their own breasts an illégal, fraudulent, or unauthor- 
ized intent or purpose. The law ordinarily judges of what was done 
by what was doue, and not by the purposes of those who secured the 
resuit Courts proceed very grudgingly in setting aside adjudi- 
cations of other tribunals, and within very narrow Unes, and only 
in a clear case. The reason is évident. If the proceedings of the 
first tribunal may be attacked for loose or gênerai reasons, the 
proceedings of the second tribunal may be attacked for the same 
reasons, and there would be no end to litigation. The proofs in 
this case fail to meet thèse requirements. But the proposition 
is also made that the raUroad commissioners hâve gone beyond 
their powers, and laid out more land than was required for any 
legitimate railroad uses. I hâve no doubt that, aside from the usual 
questions of fraud, excess of power, or gross mistake, and from the 
other lisual grounds of interférence by courts of equity with the 
action of judicial or quasi judicial tribunals, nothing but the final 
décision of the ultimate judicial tribunal can absolutely prevent a 
landowner from raising the question whether or not property taken 
was needed for public uses. But- upon that question every reason- 
able intendmeiit is made in favor of the party exercising the 
right of eminent domain. The varions constitutions provide that 
this taking for public uses shall be compensated for. But the re- 
quirement that property taken for public uses shall be compensated 
for gives the owner his substantial protection, without going further 
and establishing nice raies as to the quantity to be taken. The 
nature of the use for which land is to be taken necessarily appears on 
the face of the proceeding; and, if it is not a public one, the condem- 
nation cannot be sustained, no matter what the législature may 
hâve deelared. The constitution of New Hampshire makes no 
express limitation touching the amount of property which shall 
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be taken for public uses, ail other conditions being complied wîth; 
and, as I hâve aiready said, the courts on this point liave been very 
libéral towards tlie party exercising the right of eminent domain, 
and hâve given him the benefit of every reasonable intendment. For 
example, the statute right of way for railroads in this state is 99 
feet in width. Now, if a railway corporation in any particular case 
took that amount of land, and the question was raised whether or 
not it was more than it actually needed, the objection would receive 
from the courts no considération except of the most grudging char- 
acter. That is, the déclaration of the législature that a railroad cor- 
poration may take a right of way of 99 feet in width bas been prac- 
tically construed as giving the right to take that entire width, so 
far as the corporation désire it, without any question whether or 
not it could at any particular point constnict its road, and maintaln 
it with less. The gênerai proposition is strengthened in this 
case by the fact that an adjudication — whether a strictly judicial 
one or not it is not necessary for me to say — îias been made by 
the railroad commiissioners, who hâve viewed the premises, and who, 
nnder ail the circumstances, are more capable of determining 
what is required by the railway corporation, not only for the prés- 
ent, but in the reasonable future, than a court of law. A judge, 
sitting as I am sitting hère, ought npt to review the action of a 
tribunal of that character on such a matter, except the évidence is 
clear that the eommissioners made a gross mistake. The case 
hère, moreover, shows distinctly that the corporation did need land 
outside of its flrst location. Its engine house, turntable, and stor- 
age tracks were and are necessarily outside of it; and evidently, if 
the présent hôtel was removed, the railway corporation could not be 
accommodated within its original limits and yet build such a sta- 
tion as it would require for its ordinary passenger service. There 
was therefore, on the face of this case, an évident necessity for the 
corporation to take advantage of the statutory provisions under 
which it proceeded to make this additional location. And there 
are circumstances enough in this case, giving the évidence for 
the complainants fuU force, and whoUy disregarding the évidence 
for the respondents, to show that the railroad conamissioners made 
no such gross mistake as to authorize the court to annul their ac- 
tion in whole or in part. The complainants recite in the biU thât 
the railroad eommissioners proceeded on the hypothesis that the 
railway corporation was entitled to take land for hôtel purposes. 
I do not flnd anything in the proceedings of the eommissioners 
which justifies that suggestion. In the face of the fact that they 
report that the land was taken for the purposes the statutes author- 
ize it to be taken for, and without évidence that they in any way 
expressed themselves otherwise, I do not perceive that this proposi- 
tion can be sustained. To go back to a principle aiready stated, the 
fact that the railway corporation desired a part of tiliis land for 
hôtel purposes, if it did so désire it, or that it desired for spécial 
reasons to exclude the complainants, if it did so désire, will not 
invalidate the action of the eommissioners unless it is also showo 
v.eiF.no.l— 3 
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flifit thl» araire recei^d form and practical èflect in the action ot 
the commisBioners themselves; because, as I hâve alreàdy stated, 
the fact that a party who has tiie légal right to proceed in a certain 
direction, and r^ch a certain resuit, also desired tô reach that 
resuit foi; ceasons not within the scope of the law, does not ordt- 
narily affect it, if it is otherwise valid. For the reasons stated, 
I cannot ànnul the action of the commissioners, in whole or in part, 
on the gronnd of the second objection. 

Corning tp the proposition that the report of the commissioners 
is erroneous vdth référence to the beginning of the flrst course, ail 
I need say about it is that, if the location made by them was un- 
certain in law,— not merèly in fact, but in law, — it could not stand; 
but that it is uncertain in fact, that individuals may differ in re- 
gard to its construction, and that it must go to the courts to ulti- 
mately settle its boundariesj do not make it uncertain in law, as the 
law says that what can be made certain is certaiù. The report 
cannot be set aside on that groiind. There is some question, no 
doubt, as to the proper construction of the report, but that I think 
I will be able to dispose of so far as this case is concemed without 
difflculty. I do not propose to leave this matter in such form that 
the proceedings in this court shall go forward on a theory favorable 
to the complainants, and yet the damages be assessed by the state 
courts on another theory unfavorable to them. 

1 see nothing in the new location Which prevents carrying out the 
essence of the contract, because the contract expressly provided that 
it should be executed on the old location; and the fact that the 
new location does not any more interfère with its practical exécu- 
tion than did the existence of the original right of way. The par- 
ties hâve Bubmitted many propositions based on the apparent theory 
that we are to détermine the ultimate rights of rallway corpo- 
rations, and of abutters and landowners, with référence to land 
taken for railroad uses. There may be cases where contracts are 
of such a nature, that thé court sees that their enforcement accord- 
ing to their terms would prevent a railway corporation from per- 
forming its duty to the public; and then the court might hesitate, 
and, perhaps, refuse to proceed, although ordinarily, as has been 
stq,ted during the hearing, equity courts do not take the place of the 
attorney gênerai, for the purpose of Seeing to it that corporations 
perfonn their duties to the public. We may suppose an instance 
where a railway corporation has, upèn its admitted right of way, 
erected structures which the landowner claims it has no right to 
erect and maintain; and, a controverôy arising on that point, the 
parties in interest might Well adjust and compromise the question, 
and agrée, under such circumstances, that tiie corporation shall 
for a certain length of time retain the use of the buildings, and 
that afterwards the landowner shall take possession of them, leav- 
ingthem where they are for another certain length of time, and 
then removing them on certain conditions stipulated. An agree- 
ment of that nature should be enforced by the courts, unless they 
see that it necessarily interfères with the performance by the cor> 
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poration of its duties to the public. Wliether or not the parties in 
thi« case were in tliat position, it is not necessary to say; but the 
piih of tlie contract in question is to that effect, and as thougb it 
had reconciled and compromised many of tlie questions argued 
before me, in a way whicli, in my judgment, does not affect the 
publie necessities, and does not prevent the railway corporation 
from performing its duties to the public. I see no difiSculty what- 
ever, therefore, in carrying out the contract substantially as the 
parties to it hâve agreed. 

The question next arises, to what does the contract appertain? 
The court flnds hère two propositions of importance. The flrst is 
whether the exception of the buildings needed for railroad uses, is 
limited to those that are or were within the original location, and 
the other is based upon the claim of the respondents that the cor- 
poration is to détermine what buildings are thus required. In the lat- 
ter connection the respondents say that whether ôr not the buildings 
were required for railroad purposes, was to be determined accord- 
ing to the condition of things at the termination of the lease. I 
agrée to this; and I also hold that whether or not an excepted 
building is within or without the limits referred to in the contract, 
relates to the same period of time. As ail buildings which, in my 
judgment, are needed for railroad uses are within the limits of 
the location as it now exists, I do not consider that the railway cor- 
poration is required to turn over to the complainants, or that the 
complainants are required to receive, any of the buildings intended 
for strictly railroad uses, whether within or without the original 
right of way. I refer hère to the phraseology, "excepting such parts 
of said buildings and improvements within said limits, as may be 
required by said second party for the proper and convenient use 
of its road, and for its engines, cars, and reipair shops." Even if this 
clause is restricted to the time when the lease was made, so that the 
"limits" are those of the original location or right of way, yet, taken in 
connection with what foUows in the lease, — ^that the buildings and 
improvements to be taken by the complainant shall be used for 
hôtel purposes, — ^it is very clear, reading the whole contract to- 
gether, that it was not the intention that the complainants should 
take, or that the respondent railway corporation should deliver, 
any building intended strictly for raUroad purposes, wherever situ- 
ate. The respondents say that the word "required" is équivalent 
to the word "demanded" or "deslred," and that the railway corpo- 
ration is the ultimate judge of what buildings were to be reserved 
for railroad uses. Taking the whole contract together, my view of 
it is that, whatever particular word or particular expression may 
be found in it, it appears plainly that the complainants were to hâve 
the hôtel, and that, whatever else was to be retained by the railway 
corporation, this certainly was not But I do not rest the case 
there. I will follow to some extent further the view taken by the 
respondents and the interprétation put by them on the word "re- 
quired." According to well-settled principles of construction, the 
word, whatever its meaning, is to be limited by the word "fairly," 
— "fairly required." And the fact that, since this controversy arose, 
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the respondeintë hâve leased the hôtel property to lie run sutstan.- 
tially as the complainants must run it, if they take it, shows eon- 
clusively it wà» not thus "fairly required." So far as the recdrd 
shows, it cah be and will he used in the future for hôtel purposes, 
railroad purposes, and other purposes, by the complainants, pre- 
cisely as it has béen used in the past under the arrangements which 
the respondents themselves hare made; and the carrying out of the 
ooûtract wiU not alter its status with référence to railroad uses and 
public necessities and convenience. In this position I am especially 
strengthened by the fact that, on the construction I put on the 
nèw location, the hôtel buildings are i;iot taken by it, and bave 
been allowed to continue the property of private individuals 
(respondents in this case). I therefore see no difficulty whatever, 
arising either from the changed condition of affairs through the 
new location or from any présent public necessity, which stands in 
the way of the carrying out of this contract according to its spirit 
and its letter, and I shall order a decree to that effect I shall, 
however, proTide in the decree that the railway corporation shall 
be iallowed such uses of the platform, and of any portions of the 
gênerai public rooms of the hôtel, for the sale of tickets, or as a 
resort for its employés ând passengers, as bas been customary in 
tlie past, and in that way foUow both the spirit of the contract and 
its letter, as it provides that the railway corporation shall retain 
such buildings or "parts" of buildings as are required, and so on. 
There ^ill be no difficulty in framing a decree upon this point, hav- 
ing full regard, as it must hâve, to what has been the custom in 
the past. 

I shall decree that the complainants hâve the use of both lo- 
cations for the purposes which the contract describes, for five 
years from November 1, 1889, which I understand to be practically 
the tennination of the old lease. It expired in 1887, but was cou- 
tinued by verbal arrangement and sufferance until 1889; and every- 
thing will run from that date. 

I can conçoive of no way in which equity can be done between 
thèse parties, without acceding to the prayer for an accounting; and 
I shall decree that the respondents account for the profits on the 
lease from November 1, 1889, to the time when the master makes 
up his report, and that the complainants be charged with interest 
from Iifovember 1, 1889, on the amount of the value of the 
botel, fixtures, and furniture. The equities, as between the several 
respondents, toucMng the items of profit on the lease and interest, 
will be reserved for considération after the coming in of the master's 
report; but that the master will ascertain and report in relation 
thereto such facts as any of the respondents request. I cannot 
direct the respondents to set aside any land to which the hôtel 
may be moved; but I shall direct the master, in making his ap- 
praisal, to take into account the changed condition on the summit 
of the mountain, and if he flnds that, on account of the new location, 
it will be impossible for the complainants to move this hôtel upon 
any practical lot on the summit, he must take that into considéra- 
tion in determining the value at which the complainants shall take 
the property. I shall also direct him to inquire whether the oom» 
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plainants, before the new location was made, had practically a 
monopoly of the summit of the mountain for hôtel purposes, ex- 
cept this précise location where the hôtel now is, and are now de- 
prived of that monopoly, and to give the facts found in référence 
thereto 6uch weight as they shoidd hâve in detennining the value 
of this hôtel, flxtures, and fumiture. I am somewhat embarrassed 
as to the parties who should account; but, on the whole, I am of the 
opinion that, inasmuch as ail the respondents entered into the last 
lease to Mr. Barron, and hâve thus ail co-operated in denying pos- 
session to complainants, they are ail liable for whatever profits the 
master may report. 

I am somewhat embarrassed by the relations between the rail- 
way corporation and the owners of the hôtel. The interest of 
the latter may be diminished in value by the fact that the former 
has made this additional location. For the purpose of carrying out 
that part of the contract, which provides that the railway corpora- 
tion account to the owners of the hôtel for their fair interests un- 
der an appraisal, I shall direct the màster to find what amount shall 
be allowed by the former to the latter by reason of dépréciation, if 
any, in valuing the hôtel, flxtures, and furniture, on account 
of there being no convenient lot to which it can be removed, if 
such be found to be the fact. I do not mean to say that there is 
no convenient lot to which to move the hôtel. ï hâve no opinion 
about it. I shall simply direct the master to ascertain whether 
such is the fact, and, if such is the fact, to flnd as already stated. 
I shall direct the master to permit the respondents to file with him 
an offer of release of any portion of this location they deem prop- 
er to release, to which the hôtel may be removed, and to accom- 
pany the same with the release duly executed; and thereupon to 
give the owners of the hôtel property the benefit of the increased 
value, if any, which would come to it by reason thereof. I shall 
direct the master to permit the respondent railway corporation 
to make the new location certain as to the point of beginning 
and otherwise, and to prove that they hâve executed and filed 
proper papers therefor; and, in default thereof, that the master 
sLall assume, for the purposes of this case, that it commences at the 
boit midway of the stage office. In any event, I shall direct him 
to assume, for the purposes of this case, that the new location is 
valid. I shall direct that no final decree be entered in the case uhtil 
the court is fuUy advised, and counsel hâve been heard, touching the 
injunction granted by Judge Allen, in the state court I will be 
prepared to consider any further provisions to go into the decree, 
which may be suggested by counsel on either side, which will tend 
to work out the equities of this case. It is, perhaps, impossible 
for me to foresee ail the equities which may be disposed of by the 
master, and I therefore reserve the right to add such further orders 
as it may appear ought justly to be inserted. The decree for ac- 
counting should go against the Concord & Montréal Eailroad Com- 
pany, the Mt. Washington Railway Company, and Walter Aiken, 
but . not against the Boston, Concord & Montréal Eailroad Com- 
pany. The complainants may file a draft decree based on thèse 
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notes, on or 'before rule day in October, and thé respondents may 
file corrections thereof on or before rule day in November. For 
the présent, tiie court will enter the foUowing order; Decree for 
spécifie performance and master, according to notes on file. Draft 
decree tobe filed by coinplainants on or before October rules. 
Gorrectious to be flled by rçapondents on or before November rules. 



ORMAN V, B3NGLISH & SCOTTISH MERCANTILE INVESTMBNT TRUST, 

Limited. 

(Circuit Court of Appeals, Flfth Circuit. Aprll 10, 1894.) 

No. 200. 

rBAUDDlENT COITTETANCES— RkSEBVATIOST TO GHANTOR. 

A corporation conreyed to trustées ail its property and assets, its busi- 
ness, and tlie beneflt of ail con tracts, to seeure Its debentures; but the 
deed furOier provided that the conveyance was to be "by way of floating 
security, only, and not to prevent the sale or other dealing by the Com- 
pany, lu the course of Its business, of or with any part of its property, 
untll the trustée shall enter," etc. HOd, that the conveyance was vold as 
to existlng creditors. > 

Appeal f rom the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

This was a bill filed by the English & Scottish Mercantile Invest- 
ment Trust, Limited, against William A. Onnan, for an injunction 
and other relief. A temporary injunction was granted, and défend- 
ant appeals. 

The original blU In thls cause was flled to assert and establish the prlorlty of 
the rights of the appellee, the English & Scottish Mercantile Investment Trust, 
Limited, over those claimed and sought to be enforced by the appellant, Wil- 
liam A. Ormaii. The state of affairs out of which the conflict of claims be- 
tween those parties arlses is stated In the bill to be that on or about the 22d 
day of December, 1880, the North Alabama Development Company, Limited, 
an English corporation newly organized for the purpose of acquirlng and de- 
veloping, by raines, manufactories, rallroads, boat Unes, and other enterprises, 
certain propertles in this country, determined to raise and borrow, for the pur- 
pose of carrying out sucn imdertaJiing, a sum of money amounting to about 
$625,000, and, to accomplish tbis, issued Its debentures, 1,243 in number, for 
£100 each,— équivalent to about $500 In money ôt the United States,— which 
debentures were made, by thelr terms, a lien and charge upon ail its property, 
then owned or afterwards to be acquired, and conveyed such property to the 
appellee (the complalnant in the bill), as trustée for the beneflt of the holders 
of said debentures. This conveyance Is the deed of trust of December 22, 
1890, by which the malier of the debentures set forth the exécution of said 
debentures, thelr terms, and the considérations upon which they were Issued, 
and declared the lien created by them to be further assured by such instru- 
ment. This deed of trust, whldi bas never been recorded, contained a cove- 
nant for the exécution and delivery of ail such conveyances, by way of further 
"assurance, as might be necessary for a compliance with the laws of the state 
in which the property might be Bituated, to give notice of the rights and Inter- 
ests of such debenture holders; and in conformity to this coyenant the North 
Alabama Deyelopment Company, Limited, executed and delivered to appellee, 
as trustée for said debenture holders, a second deed of trust, dated March 5, 
1892, which was recorded In FranJilin county, Ala., on April 11, 1892. On the 
28th day of Norember, 1891, William A. Orman, the appellant in this case, 
on a debt accruing June 18, 1890, sued out an attachment from the circuit 
court of Frq.nklin county, Ala., against the North Alabama Development Com- 
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pany, Limited, -wliich was levied on the property of said company by the 
sherifl of said county. Tliis cause was removed to the circuit court of the 
United States, where, on the 30th day of October, 1892, a judgment was ren- 
dered in favor of said Orman. 53 Fed. 4fi9. After an afflrmance of said judg- 
ment by this court on appeal (5 C. C. A. 22, 55 Fed. 18), it was attempted to 
sell the property lerled on under exécution, and the original bill in this cause 
was filed to restrain such sale, and to hâve the superior rlght of the com- 
plalnant therein enforced. The bill allèges that Orman had actual notice of 
the complainant's rights, and also of the facts above recited, and shows that 
by the threatened sale by the United States marshal, under Orman's judg- 
ment and exécution, the property of the North Alabama Development Cîom- 
pany, Limited, subject to complainant's deed of trust, constituting one com- 
plète plant for the carrying out of the undertaking for which the money was 
raised by the debentures, and consisting of lands, and a large quantity of ma- 
chlnery, implements, and flxtures, suitable for, and connected with, an Iron- 
ore mining plant, would be scattered and injured, the plant, in its entlrety, 
impalred and dismembered by the removal or destruction of any portion of it, 
which would work Irréparable injury to Its rights under the deeds of trust, 
and that it would be compelled. In the discharge of its trust duties, to bring 
and maintain. If It regained possession of said property, numerous sults at law, 
with the risk of loss or injury to portions of it, and prayed an Injunction to 
prevent the threatened wrongs and injuries, and the récognition and enforce- 
ment of its prlority and superlority of right under said deéds of trust. A 
temporary Injunction was granted on this bill, which, on motion of Orman, was 
dissolved. In his answer to the bill, Orman insists that by the levy of the at- 
tachment in his suit at law against the North Alabama Development Company, 
Limited, prior to the recordlng of any deed of trust from that company to the 
complalnant in Franklin county, Ala., which would create constructive notice 
to hlm, and wlthout any actual notice to him, which he dénies having recelved 
before the issue and levy of his attachment at law, he acquired, by force of 
section 2S57 of the Code of Alabama (1888), a spécifie lien on ail the property 
of said company so levied upon.and that this lien of such levy is superior to 
that of appellee under Its deeds of trust. After the dissolution of the flrst in- 
junction, and on the 14th day of October, 1893, the appellee (complalnant be- 
low) moved the court for leave to file an amended and supplemental bill of 
complaint setting forth additlonal facts touching the rights of appellee, and 
the debenture holders for whom it is trustée, and affecting the actual notice to 
Orman of their Interefats. No answer was filed by Orman to this supplemental 
bill, and the motion and prayer for injunction were resisted by him on the 
grounds foUowing, to wit: "(1) Because there is no equlty in the complalnants' 
original or amended and supplemental bills of complaint. (2) The complalnants, 
accordlng to the averments of said bllls, hâve a fuU, plaln, and adéquate and 
complète remedy at law. (3) The instrument, a copy of which is made Exhlbit 
A to said bllls, and which, by the averments of said bills, is made the basis 
of the relief asked and the right claimed by complalnants, Is fraudulent, null, 
and void, upon Its face, as against the claim and attachment of défendant, Or- 
man. (4) Because défendant, Orman, by his attachment proceedings and the 
judgment therein, acquired a lien upon the property so attached, superior 
to any claim or lien of complalnant thereon, as shown by said bills. (5) The 
sworn answer of défendant, Orman, hereto attached, to the averments of said 
bills, is a fuU and complète replication and déniai of ail the material averments 
of fact upon which the right to relief by said injunction Is asked. Hence, 
said injunction should not be granted." On the considération, supported by 
the sworn statements of the original and supplemental bill, the judge of the 
circuit court, on the llth day of November, 1893, granted leave to file the bill, 
and a temporary injunction, staylng the sale of tlie property untll the further 
order of the court. From that order the présent appeal Is prosecuted, under 
section 7 of the judlclary act of 1891. 

Milton Humes and W. I. BuUock, for appellant 
Thomas Roulhac, for appellee. 

Before PAEDEE and McCOKMICK, Circuit Judges. 
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'PAEDEE, Circuit Judge (aftèr stating the facts). Under the 
Ïa,w3 of Àlabama, the attaclimeiit créditer who perfects his lien by 
tke recQYery of judgment is a bona Me créditer from tlie inception 
aï thè lien. Bank t. Pinckard, 87 Ala. 577, 6 South. 364. And the 
lien, b^ ïorce of the statuts, relates back to, and has priority from, 
the levy of the attachment Hardaway v. Semmes, 38 Ala. 657; 
Hurt V. Eedd, 64 Ala. 85; Abels v. Insurance Co., 92 Ala. 382, 9 
South. 423. The levy of Orman's attachment, the lien of which was 
subsequently perfected by the recovery of judgment, was prior to 
the granting and recording of the deed of trust of March 5, 1892. 
Therefore, Orman has a prior lien on the property attached to that 
claim by the appellee under said deed of trust. The sworn bill filed 
by appellee in the court below charges that at the date of the levy 
of the attachment, and prior thereto, Orman had full notice of the 
exécution and delivery of the flrst deed of trust by the North Ala- 
bama Development Company to the appellee. This renders it nec- 
essary tp consider the character and effect of the flrst deed of trust, 
a,nd tiie cîrcumstances existing at its date. Said deed of trust vpas 
executed December 22, 1890, after the création of the obligation 
in favor of Orman, and has never been recorded. The second clause 
of the deed grants and conteys to the trustées ail lands, mines, build- 
ings, Works, and hereditaments, and other real estate of the Com- 
pany, wheresoever situated, and also ail the undertaking and busi- 
ness of the granting company, and aU other assets, effects, and Per- 
sonal property of the company, other than personal chattels in Eng- 
land, and the beneflt of aU contracts and agreements, and ail op- 
tions, privilèges, and rights, subject to the provisions of clause 15, 
which are as foUows: 

, "The conveyance and assignaient purportlng to be made by clause 2 are in- 
tended to b^ by way of floating security, only, and not to prevent or hinder any 
sale, exchange, lease, or other dealing by the company, in the course of its 
business, of or with any part of its property, untll either the trustées or trustée 
shall make entry as aforesaid." 

In short, the deed of trust conveys ail the property of the North 
Àlabama Development Company in this country, real and personal, 
in trust to secure dèbts thereafter to be contracted; leaving the 
grântor to hold, retain, sell, transfer, and exchange the same at will. 
The appellants contend that this instrument is void against cred- 
itors existing at the date of its exécution, because it is a conveyance 
Which, leaving the grantor in full possession and management of 
his property, and with a material interest therein, necessarily hin- 
ders and delays creditors. We agrée with this construction of the 
deed in question. See Code Ala. 1886, § 1735; Euse v. Bromberg, 
88 Ala. 628, 7 South. 384; Eenfro v. Goetter, 78 Ala. 314, 315; 
Bank v. Brewer, 71 Ala. 574; Eeynolds v. Welch, 47 Ala. 203. The 
flrst deed of trust being void as against Orman, an existing creditor 
at the time it was executed, it was immaterial whether Orman had 
notice thereof, or not, prior to the levy of his attachment. As Or- 
man's lien under his attachment is prior in rank to the lien granted 
the appellee under the second deed of trust, the injunction issued by 
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the court below, postponing Onnan's lien, skould net Lave heen 
issu éd. 

The order of the circuit court, of the llth day of NoTember, 1893, 
granting an injunction restraining the appellant and the marshal of 
the district from making a sale of the property mentioned and de- 
scribed in the bill, and from interfering with or disposing of said 
property until the further order of the court, should be reversed, 
and the cause remanded to the circuit court, with instructions to fur- 
ther proceed in the same according to the view^ herein expressed, 
and it is so ordered 



AMERICAN PASTORAL CO., Limited, v. GURNBY. 
(Circuit Court, W. D. Missouri, W. D. April 23, 1894.) 

1. FOBBIGN CORPOKATIONS— CALLB FOR UnpAID StOCK— FORBIGN LaWS. 

Tlie validity of calls made by a British corporation for unpaid stock Is to 
be determined by tlie British law. 

2. Same— VaIjIditt dp Calls. 

The articles of association of a British corporation authorized the di- 
rectors, on 20 days' notice, to make calls for unpaid stock, and further 
stated that each member should be liable to pay the amount of the calls 
to the persons, and at the times and places appointed by the dtrectors. 
Hdd, that the naming of such person, time, and place In the resolution 
adopted by the board of dlrectors was not a prerequislte to the validity 
of a call, and such omission did not afCect the llability of a member to pay 
the same. 
8. Same— INTEREST on Unpaid Calls. 

The articles of association of a British corporation provided that, if any 
member did not pay calls for unpaid stock on or before the day fixed there- 
for, he should be liable for interest from that day at such rate as the direct- 
ors might from tIme to time appoint by notice to the defaulter. Edd, that a 
defaulter to whom no notice was sent of any resolution requiring payment 
of interest was not liable for any interest. 

This was an action by the American Pastoral Company, Limited, 
against David E. Gurney, a shareholder therein, to recover an assess- 
ment for unpaid stock. The case was tried to the court without a 
jury. 

The above cause, by stipulation duly filed, having been submitted to the 
court without a jury, the court flnds the facts to be as foUows: (1) The Ameri- 
can Pastoral Company, Limited, the plaintiff herein, was, when this action 
was commenced, a corporation created and organlzed in accordance with and 
under the laws of the kingdom of Great Britain and Ireland, and the défend- 
ant, David E. Gurney, was a citizen of the state of Missom-i, and a résident of 
the western district thereof . (2) The plaintiff corporation was created and or- 
ganized in April, 1884, in the city of London, England, for the purpose, among 
others, of acquiring and improving lands in the state of Texas, and elsewhere 
in the United States, and to breed and deal in ail kinds of stock, cattle, horses, 
sheep, and produce. The capital stock was originally fixed at £300,000, divid- 
ed into 30^000 shares of £10 each, but was increased January 27, 1885, to £400,- 
000, and February 10, 1887 to £450,000, and on the lOth day of February, 1890, 
the capital stock was reduced from £450,000 to £290,000. The articles of asso- 
ciation adopted in the organization of the corporation, and the action of the dl- 
rectors in increasing and reducing the capital stock, are found in pamphlet 
marked "H" attached to the dépositions, and the same is made part of this 
flndlng. (3) That on or about July 29, 1884, there was allotted to David J. 
Beals, ot the capital stock of said plaintiff corporation, 2,000 shares, on which 
was paid at the time by said Beals the sum of £5 per share, said shares belng 
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numbered froin 28,001 to 30,000, Incluslye. (4) That on or about March 23, 
1887, thé elàld XJarld J. Beals duly sold, asslgned, and transferred to the de- 
fendant 106 sbares of capital stock by hlm owned in said plaintllï corporation, 
and on or àbcrat October 25, 1887, said Beals sold and transferred to défendant 
277 sbares of said stock, on whicli said sbares tbere tlien was unpaid and sub- 
ject to call the sum of £5 per sbare. Said 383 sliares so sold to défendant were 
duly transferred to him upon the books of the plaintiff corporation. (5) That 
on the 14th day of October, 1889, thé plaintiff corporation, through its board 
of dlrectors, maâe an assessment or call on the unpaid capital stock of the 
Company of £1. 10s. per share, payable on or before the 2d day of December, 
1889, and on the l5th of April, 1890, a further call of fl per share was made, 
payable on or before the 7th day of Juné, 1890, and on the 17th day of March, 
1891, a further call of 10s. per share was made, payable oti or before the Ist 
day of June, 1891, and on the 4th day of November, 1891, a further call of 
10s. per share was made, payable on or before December 5, 1891; the resolu- 
tions making such calls being in the foUowlng form, and being duly entered 
upon the minutes of the meetings of the directors of the plaintiff corporation: 
"To meet the llabllities of the Company, Includlng the debentures maturing 
at 31st of December, 1889, which it was resolved to pay off, It was resolved 
that a call of one pound ten shillings per share be and Is hereby made payable 
on 2d December, 1889, and the secretary was instructed to send notice of the 
same to shareholders." The resolutions authorizlng further calls, as. above 
stated, are in the same form, dlffering only in the amount of the assessment 
and the times of payment. (6) The secretary of the plaintiff corporation for- 
warded hy mail notices of thèse several calls as they were made, duly ad- 
dressed, and postage paid, to the défendant; the notices containlng a state- 
ment Of the fact of the call havlng been made, of the amount thereof, of the 
tlmeof payment, and the further statement that the amount was payable at 
thp R(^al Bank of Sofitland, 123 Bishopsgate street, London, E. 0., or at any 
brauch of said banlc. (7) That when said several calls were made, as above 
stated. the défendant was the owner of 383 shares of the capital stock of 
said Company, and so appeared upon the stock books of the plaintiff corpora- 
tion. (8) That the défendant bas not paid either one of said calls, made as 
above stated, nor any part thereof. (9) That the call made on October 14, 
1889, off 1. 10s., amounted, on the 383 shares owned by the défendant, to the 
sum of £574. 10s., or to the sum of $2,792.07, countlng the pound to be of the 
value of ?4.86 United States currency; thdt the call made April 15, 1890, of 
£1 per share, amounted to £383 on the shares owned by défendant, or to thé 
sum of $1,861.38 United States currency; that the call made March 17, 1891, 
of 10s. per share, amounted to £191. 10s. on the shares owned by défendant, 
or to the sum of $930.67 United States currency; that the call made November 
14, 1891, of 10s. per share, amounted tô the sum of £191. 10s. on the shares 
owned by the défendant, or to the sum of $930.69 United States currency,— or, 
in the aggregate, to the sum of $0,514.83. (10) Under date of April 24, 1890, 
the défendant, in response to a ietter written hlm by the secretary of the plain- 
tiff Company, wrote to the secretary that he was not disposed to respond to 
any calls on account of stock; that he thought there had been bad management 
of the affab:» of the company, and that. If he was pressed for the payment of 
calls, he would seek to hâve a receiver appointed to take charge of the cor- 
porate property. 

Warner, Dean, Gibson & McLeod, for plaintiff. 
Gage, Ladd & Small, for défendant. 

SHIEAS, District Judge. The défendant in this case resists the 
collection of the calls made upon the shares of stock by him owned 
in the plaintiff corporation, on the ground that the several calls are 
invalid for the reason that the resolutions adopted by the board 
of directors fail to name the persons and place to whom and at 
which payment of the calls was to be made. I concur in the posi- 
tion of defendant's counsel that the validity of the calls is to be 
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determined by the law of Great Britain, for certainly, if the calls 
made in London under the provisions of the charter of the plaintifl 
Company are invalid and nonenforceable as against stockholders 
residing in Great Britain, they should not be held to be valid and 
enforceable against stocldiolders residing in the United States. 

Section 11 of the articles of association of the plaintifl company 
pro vides that: 

"The directors may, from tlme to time, make siich calls upon the members, 
in respect of inoneys unpald, or not credited as pald, on their shares, as they 
tliink fit, but twenty days' notice at the least shall be given of each call; and 
each member shall be liable to pay the amount of calls so made to the persons 
and at the times and places appointed by the directors." 

The resolutions adopted from time to time by the directors of an 
association must beread in connection with the provisions of the 
articles of association in determining the meaning and validity 
thereof. Under the provisions of section 11, just cited, the directors 
unquestionably hâve the authority to make calls for the unpaid por- 
tions of the capital stock when the needs of the company reqnire it, 
The resolutions adopted by the directors from time to time show 
that the directors deemed that need existed for making the calls, 
and they fix in each instance the amount of the call, and the time 
when the same should become due and payable. Is anything further 
needed to constitute a valid call upon the stockholders, so far as the 
action of the directors is concerned? Looking for guidance to the 
ruiings of the courts of England upon the proposition, we ând that 
in Eailway Co. v. Woodcock, 7 Mees. & W. 574, under the provisions 
of a railway act which authorized the directors to make calls from 
time to time as they deemed it necessary, of which calls 21 days' 
notice was to be given by newspaper publication, it being further 
provided that the shareholders were required to pay the calls on 
their shares to such person, at such time and place, and in such man- 
ner as the directors should direct or appoint, it appeared that the 
directors adopted a resolution for a call, giving the amount of the 
call and naming the day of payment, but not stating where, or the 
person to whom, payment was to be made, but thèse were named in 
the newspaper advertisement, and it was held that the call was 
valid and enforceable. In substance, the same ruling was made in 
Railway Co. v. Fairclough, 3 Scott, N. R. 68. In Stone v. City & 
County Bank, 3 C. P. Div. 282, wherein it appeared that by the 
articles of association shareholders were required to pay calls to the 
person and at the time and place appointed by the directors, and 
that the directors had made a call payable in installments upon cer- 
tain dates, but without naming the person to whom, or the place at 
which, payment was to be made, it was held that, after the company 
had gone into liquidation, the liquidator, after giving notice of the 
previous caU and the place of payment, could enforce the call 
against the stockholders. In other words, the call made by the 
directors was held valid and enforceable, although the resolution did 
not name the place or person at which and to whom payment was 
to be made. In Cook on Stock and Stockholders, section 115, after 
considération of both the English and American authorities, the 
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rule. is. statjEid t;9 J?e that "the call nieed not indicate when or to whom 
0^; syiijiepe payraent is required to be made. Thèse are to be stated 
in t^ie notice of the call." 

; In support of tbe contention of tbe défendant, citation is made 
of tiie cases of In re Cawley, 42 Ch. Div. 209, and Johnson v. Iron 
Agency, 5 Ch. Div. 687. Although there are statements in a portion 
of the opinions which, by themselves, would seem to mean that a call 
should name the place of payment, I think the stress of the cases 
tiirned upon the proposition tbat the call should embrace the amount 
and the time of payment, and that it was not intended to question 
the correctness of the rulings in the previous cases to the effect that 
a resolution adopted by the directors, which flxed the amount of 
the assessment aud the time of payment, constituted a valid call 
under the provisions of articles of association like those of the 
plaintiff çompany. Under thèse articles, it seems clear to me that 
when ithjC directors, being duly convened, determined that there 
was n^ed for making an assessment upon the unpaid portions of 
thp phares of the company, and fixed the amount of the assessment 
and the time for the payment thereof, they did aU that was neces- 
sary to constitute a valid call. A valid call having thus been made, 
then, under the provisions of article 11, 20 days' notice thereof must 
be given to each shareholder. It is not required, however, that this 
notice sh,ould be given by the directors. It is clearly sufflcient 
if the notice is sent by the secretary of the company, as was done 
in regard to each one of the calls in question. The call having 
been made in due form by the directors, and notice thereof having 
been sent to the shareholders, then, under the provisions of article 
11, a duty is Imposed upon the shareholders, and that duty is to 
pay the amount of the assessment. 

Under the provisions of this article, the directors hâve the power 
to appoint the place of payment and the person to whom payment 
may be made. In the case of an association organized in England, 
but transacting business in the United States, and having stock- 
holders residing in both countries, it might be deemed advantageous 
to appoint more than one place of payment. Again, a call having 
been made, clrcumstances might arise, after notice thereof had been 
given, which required a change in the person to whom payment 
should be made. If a corporation, it might faU, or, if an individual, 
he might die. Under such clrcumstances it is certainly within 
the power of the company to designate a new agent to whom pay- 
ment may be made, without requiring the directors to make a new 
call or assessment. The validity and enforceability of the call can- 
not, in , any proper sensé, dépend upon the continuance in actual 
or business life Of the person or corporation appointed to receive pay- 
ment on behalf of the association. The sélection of the place of 
payment, or person to receive the payment, is no more necessary 
to the valid exercise of the right to make calls upon the stock- 
hiolders than is the sélection of the location of the oASces of the 
company. Thèse are administrative acts proper for the carrying 
ont of the action of the directors, but not essential to the validity 
thereof- The duty and obligation to pay the assessment is imposed 
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upon the stockliolder after the expiration of the 20 days from the 
giving of the notice of the action of the directors in making the 
call. The obligation to pay thus being imposed upon the share- 
holder, it is his duty to make the payment. The place of payment 
is but an incident in the performance of the duty of the shareholder. 
If the Company, through its secretary, notifies him that payment 
may be made at a given place and to a named bank or person, and 
payment is there made, the shareholder wUl be protected in so 
doing. If the défendant should now pay the amounts sued for in 
this case into the registry of this court, or, upon judgment being 
rendered and exécution being issued, should pay the amount there- 
of to the marshal of the court, certainly he would be protected in 
so doing, and would be held to hâve performed his obligation of 
payment to the company. The mère place of payment and the 
person to whom made is not essential to perfect a payment, so long 
as it be made to any one who, in that particular, represents the 
company. When the notices of the making the calls upon the 
stock of the plaintiff corporation were received by the défendant, 
notifying him that payment was to be made at the Royal Bank of 
Scotland, 123 Bishopsgate street, London, he cannot sucCessfully 
claim that he failed to make payment because he did not know 
where or to whom payment should be made. He had a right to 
assume that the place of payment, and the bank at which it was to 
be made, had been appointed by the directors, and that the action 
of the secretary was in pursuance of the proper authority. As al- 
ready said, if he had forwarded the sums called for to the bank 
named in the notices, he would hâve fuUy met his duty, and he 
could not hâve been again held liable for the amount of thèse assess- 
ments. Cases might possibly be imagined wherein it might appear 
that the failure of the stockholder to make payment before suit was 
due to an uncertainty regarding the proper place of payment, and, 
prompt payment being tendered upon the suit being brought, a 
court might be justified in holding the shareholder absolved from 
liability for interest and costs. But lack of knowledge, even though 
reasonably existing, as to the proper place of payment, cannot 
hâve the effect of releasing the shareholder from liability for a 
call properly made by the directors. In the case at bar the failure 
to pay the calls made was not due to any uncertainty touching the 
proper place of payment. In the letter written by défendant under 
date of April 24, 1890, to the secretary of the company, he ex- 
pressly states that, owing to his dissatisfaction with the manage- 
ment of the affiairs of the company, he is not disposed to' answer 
any calls made upon the stock, and that, if payment thereof is 
pressed by suit, he will endeavor to hâve a receiver appointed to 
wind HP the company. 

This letter clearly shows that défendant knew that caUs had been 
made or would be made, and states the grounds of his refusai to 
pay, which had nothing to do with the mère place of payment. 
Furthermore, when this action was brought, in effect it was a di- 
rection of the company to défendant that he could rightfully pay the 
amount due on the caUs into court or to the attorneys of the com- 



46 FEDERAL BEPOBXEE, Vol. 61. 

pany. His failure to pay, or to make an pffer to pay, the sums due 
after the suit was brought, clearly shows that the question of place 
of payment, or person to whom payment shoiild be made, had noth- 
ing to do with the failure to pay. And I can flnd nothing in the 
facts developed in the évidence which would justify a court in hold- 
ing that the défendant was relieved f rom liability for the caUs made 
by the directors, by reason of any doubt or uncertainty as to the 
place or person at which or to whom payment could be made, and 
I therefore hold that, upon the expiration of 20 days after the giving 
notice of the several calls made by the directors, the défendant be- 
came liable for the amount of the caU, and, as it is not claimed that 
payment thereof has been made in whole or in part, the détendant 
continues liable to the company for the amounts of the several calls, 
which, in the aggregate, equal the sum of $6,514.83. 

The only other question for décision is whether the défendant is 
liable for interest upon the amounts thus found to be due upon the 
calls made. In section 13 of the articles of association it is pro- 
vided that: 

"If before or cta the day appolnted for payment any member do not pay the 
amownt of any call for which he Is liable, he shall be liable to pay Interest for 
the eame from the day appolnted for the payment thereof to the time of 
actual payment, at such rate as the directors may from tlme to tIme, or at any 
tline before payment of thé call, appoint by notice to the defanlter." 

Iiiability for interest is thus made dépendent upon two things: 
(1) The directors must détermine or fis the rate; (2) notice of the 
rate flxed must be given to the shareholder. In the déposition of 
the secretary of the company it is stated that on the 30th day of 
July, 1889, a resolution was passed to charge interest at 6 per cent. 
per annum on ail calls in àrrear after July 13, 1889. A copy of the 
resolution is not put in évidence, and the court is not sufflciently 
adv^sed of its true meaning to be able to hold that it was intended 
to apply to calls made after the date of the resolution. Further- 
more, it does not appear that any notice of the adoption of the 
resolution was sent to the défendant, and I am therefore of the 
opinion that the évidence does not show affirmatively that the di- 
rectors hâve appointed any rate of interest to be assessed against 
shareholders in default of the several calls sued for in this action, 
and for that reason I hold that interest is not recoverable against 
défendant. 

Judgment will therefore be entered in favor of plaintiff for the 
face of the several calls, without interest, the aggregate thereof 
being $8,51483. 



KIRKPATRICK v. POPE MANUF'G CO. 

(Clreult Court, D. Connecticut April 14, 1894.) 

No. 398. 

Fkactice— Production of Books in Actions at Law— When Proper. 

ïû an action against à corporation to recbver royalties, défendant an- 

sWered that it had sold its business and assets to another corporation, of 

s; the same name, and that the returns made by the latter as to the num- 
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bcT of patented articles manufactured were erroneous. Plalntlff replied 
that the two corporations were practically identlcal, and that the rettirns 
were signed by defendant's ofBcers, and were correct. To substantlata 
thèse latter allégations, plalntlff movod that défendant be required, under 
Rev. St i 724, to produce Its lecords, and accounts of sales. By the con- 
tract for royalties thèse accounts were to be open to plaintlfTs Inspection. 
BOd, that the case was a proper one for the application of this reœedy, 
aad that a subpoena duce» tecum would not be adéquate. 

This is an action brought by Thomas J. Kirkpatrick against the 
Pope Manufacturing Company to recover royalties. Heard on mo- 
tion to compel défendant to produce its records and accounta. 

Benjamin Barker, Jr., and Kerr & Curtis, for plaintiff. 
Gross, Hyde & Shipman and W. A. Eedding, for défendant. 

TOWNSKND, District Judge. This ia a motion to require the 
défendant to produce at the trial of an action at law certain books 
and papers, under the provisions of section 724, Eev. St. TJ. S., which 
is as follows: 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, require the parties to produce books or writ- 
ings In their possession or power, which contain évidence pertinent to the 
issue. In eases and under circumstances where they might be compelled to 
produce the same by the ordinary raies of proceedlng in chancery. If a 
plaintiff fails to comply with such order, the coin:t may, on motion, give the 
lilie judgment for the défendant as in cases of nonsult; and if a défendant 
falls to comply with such order, the court may, on motion, glve Judgment 
against him by default" 

The action is brought to recover royalties on certain patented 
bicycle saddles, alleged to be due to plaintifif under a certain agree- 
ment. The answer allèges, among other défenses, that the défend- 
ant corporation has sold its business and assets to a corporation 
of the same name, organized under the laws of the state of Maine; 
and that, since 1887, it has not manufactured any saddles embodj-ing 
said patented invention; that the royalty returns for subséquent 
years were made by said Maine corporation, as the successor of the 
défendant; and that the number of saddles manufactured was 
erroneously stated therein. The plaintiff avers in reply that the 
two corporations are substantially the same; that the alleged change 
was merely nominal, and did not affect the respective rights and 
obligations of the parties; that said returns were signed and for- 
warded to plaintiff by defendant's ofScers; and that said machines 
were constructed under the authority of défendant, which is liable 
for the royalty thêreon; and that said returns are correct and true. 
The motion is predicated upon the claim that the production of the 
books and papers therein named wUl tend to prove the practical 
Identity of the two corporations- It is addressed to the discrétion 
of the court, which is to be governed by the practice in such cases 
in chancery. Gregory v. Eailroad Co., 10 Fed. 529. The authority 
should be exercised only in cases where the relief might bave been 
had by a bUI of discovery, and as a substitute for that proceeding. 
Finch V. Eikeman, 2 Blatchf. SOI, Fed. Cas. No. 4,788. By such bill 
a complainant would be entitled to a discovery as to such mattera 
of fact as are material to the prosecution of the whole of his case. 
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Bisp. Eq. p. 594, § 560; Daniell, Ch. Pr. p. 1817; Downie v. Nettleton> 
61 CoDn. 593, 24 Atl. 977. And this may include such facts as 
would tend to impeacli or destroy defendant's case. Pom. Exj. Jur. 
§ 201; Edison Electric Light Co. v. U. S. Electric Lighting Co., 45 Fed. 
58. The motion calls for the production of the records of the de- 
fendant corporation, and of its accounts of sales of saddles during 
the period coTered by the controversy, for the purpose of proving 
the practical identity of the two corporations. The contract, whose 
alleged breach forma the basis of the action, provided that said ac- 
counts should be open to the inspection of plaintiflf. It seems to me 
that both the records and accounts relate to the plaintiff's title, 
and are material to his case. Clearly they do not relate solely to 
the defendant's case. Story, Eq. PL p. 281, § 311. The records 
may be material to support the plaintiff's claim that the défendant, 
either as principal or agent, constructed said machines; to show 
the character and extent of its interest in such construction; and 
that the défendant, and no other party, is liable under said contract. 
The plaintiff is entitledj to the spécifie performance of the contract, 
that he should be permitted to inspect the accounts. They are 
preSumably matelial, not merely upon his assertion that the returns 
are correct ad to the number of machines constructed, but to show 
whether they support the returns made, and whether the saddles 
therein referred to did or did not contain said patented invention. 

It is suggested that the rights of the plaintiff will be suflBciently 
protected by a notice to produce, or a subpoena duces tecum. But 
a notice to produce does not compel a party to produce the document. 
The effect of the refusai is merely to lay the foundation for the intro- 
duction of secondary évidence of the contents of the papers called for. 
lasigi V. Brown, 1 Ourt 401, Fed. Cas. No. 6,993; Life & Fire Ins. Co. v. 
Mechanic Fire Ins. Co., 7 Wend. 31, 34; Merchants' Nat. Bank v. 
State Nat Bank, 3 Cliff. 201, Fed. Cas. No. 9,448. Manifestly this 
would not avail the plaintiff. "That the process of subpoena duces 
tecum is a convenient, efficient, and proper method for bringing 
the paper into court is beyond dispute in this circuit." Judge 
Lacombe, in Edison Electric Light Co. v. U. S. Electric Lighting Co., 
45 Fed. 59; Id., 44 Fed. 294. And its sufflciency has been shown, 
and its use further approved, in the following cases : In re Shephard, 
3 Fed. 12; Bischoffsheim v. Brown, 29 Fed. 341; Johnson Steel Street- 
Rail Co. V. North Branch Steel Co., 48 Fed. 191, 195. But an examina- 
tion of the foregoing cases shows that they are ail suits in equity. In 
actions at law, prqceedings for obtaining inspection of documents 
on the trial are regulated by section 724 of the Revised Statutes. 
Fost. Fed. Pr. §§ 267, 372; Bischoffsheim v. Brown, supra; Jacques v. 
CoUins, 2 Blatchf. 23, Fed. Cas. No. 7,167; Coit v. Amalgamating 
Go., 9 Fed. 577; Gregory v. Eailroad Co., supra; Lowenstein v. Oarey, 
12 Fed. 811; Colgate v. Compagnie Française, etc., 23 Fed. 83; Guyot v. 
Hilton, 32 Fed. 744. The Connecticùt statute (St. 1889, c. 22) eon- 
tains a similar provision. While the fact that congress, and the 
législature of this state hâve enacted such laws suggests the in- 
adeqûacy of previously existing provisions, and présents a forcible 
argument in favor of their necessity, the défendant should not be 
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required to proceed under the state statute, because its provisions 
cannot be enforced, wben it is otherwise provided by the statutes of 
the United States. Ex parte Fisli, 113 U. S. 713, 5 Sup. Ct 724; 
Myers v. Cunningham, 44 Fed. 347; Andersen v. Mackay, 46 Fed. 105. 
In Johnson Steel Street-Eail Co. v. North Branch Steel Go., supra, 
it was held that the président of a corporation, which is a party to 
a suit in equity, might be compelled, by subpoena duces tecum, to 
produce drawings material to the issue. The reasoning of the court 
in Wertheim v. Trust Ce, 15 Fed. 716, suggests the limitation of 
the use of said subpoena to compel the production of the books by an 
oiïïcer, where the corporation is not a party. In view of the possible 
uncertainty upon this point, and as to what oflScer of the défendant 
corporation would be in possession of the papers called for, where 
the question of the identity of the corporation is involved, I am not 
satisfied that a subpoena duces tecum would be sufflcient under 
the circumstances of this case. 

Inasmuch as a notice to produce is not a safe and adéquate remedy, 
and there is danger of delay upon the trial in case the papers should 
not be prodïfced, and the présent motion is the statutory and usual 
proceeding, and the afladavits in support thereof allège that the 
documents therein specifled are material to the plaintifE's case, and 
the détermination of this question may be reserved until after ex- 
amination by the court, I think the motion should be granted. 

Let an order be entered accordingly. 



DINZY V. ILLINOIS CENT. R. CO. 
(Circuit CoTirt, N. D. lowa, Cedar Bapids Division. April 23, 1894.) 

1. JURISBICTION— FORBIGN COKPOEATIOIf. 

The fédéral courts tiave jurisdiction, upon the ground of diverse citizen- 
ship (Act Aug. 13, 1888), of an action agalnst a foreign corporation, brought 
in the judicial district in which the plaintiff résides, when such corporation 
Is subjected by statute to the jurisdiction of the com-ts of the state in 
which the district is located. 

2. Same — Service on Ticket Agent. 

Service of a summons upon a station or ticket agent. In accordance with 
the provisons of the statute of the state in which the district Is located 
(Code lowa, § 2611), will vest the fédéral courts with jurisdiction in a suit 
agalnst a forèign railroad corporation. 
8. Bame — Division of Judicial District. 

An action may be brought In the state of lowa agalnst a nonresident de- 
fendant "in any division of either district wherein the défendant may be 
found." 22 Stat. 172. Held, that it is not required, in such a case, that 
suit be brought In the division of the district wherein the plaintiff résides. 

This was an action by Eichard W. Dinzy against the Hlinois Cen- 
tral Eailroad Company to recover damages for personal injuries re- 
ceived while in its employ. Défendant moved to dismiss for want 
of jurisdiction. 

Burns & Sullivan, for plaintiff. 
W. J. Knight, for défendant. 
v.GlF.no.l — 4 
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SHIBAS, District Judge. The plaintifE herein is a citizen of the 
State of lowa^ residing in Blackhawk county; and the défendant 
Company is a corporation created under th.e laws of the state of 
Illinois, and is engagea in operating Unes of railway in lowa under 
leases from the original owners of the leased Unes. The plain- 
tifl brings this action to recover damages, in the sum of $20,000, 
for Personal injuries received while in the employ of the com- 
paiiy as a cbnductor. The summons was served upon a ticket 
agent of the défendant Company. The défendant appears specially, 
and objecta to the court taking jurisdiction of the case on the 
ground thât the défendant company ia an Illinois corporation; that 
the gênerai oiffice and headquarters of the company are located at 
the city of Chicago, 111.; that it is not an inhabitant or résident of 
the state of lowa, or of the northern district thereof ; that the sta- 
tion and ticket agents hâve only authority to act in connection with 
the business tributary to the particular station at which they are 
located; that the défendant company is engaged in operating Unes 
of railway leased from the Dubuque & Sioux City Eailroad Coinpany, 
— an lowa corporation, — ^part of which extend into Linn county, 
lowa; and that the défendant has in the state of lowa no ofiSce 
or place of business, except the local freight and ticket offices, 
and such offices and ofScials, only, as are necessarily connected with 
the management of the leased Unes. Thus two questions are 
presented: First, is the case one of which this court can, under 
any circumstances, take jurisdiction? And, second, is the service 
sufficient, in case jurisdiction exists? 

The plaintifC, when the action was brought, was a citizen of lowa, 
residing in the northern district; and the défendant was a cor- 
poration creàted under the laws of the state of Illinois, and, for ju- 
risdictional purposes, is deemed to be a citizen of that state. The 
case being between citizens of différent states, and invoMng over 
f2,000, exclusive of costs and interest, it was and is a case within 
the fédéral jurisdiction; and, as the jurisdiction is based upon the 
fact of diverse citizenship, then, under the provisions of section 1 
of the act approved August 13, 1888, the action might be brought in 
the district wherein either the plaintiff or défendant résides. As 
the plaintiff resided in thé northern district of lowa when the ac- 
tion was brought, the circuit court of the United States of this 
district could rightfuUy take jurisdiction of the case, and could ex- 
ercise jurisdiction over the défendant, provided proper and sufficient 
service of the summons could be made upon tiie company. Thus, 
in Machine Oo. v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, the plain- 
tiff was a citizen and résident of the state of Nebraska, and the de- 
fendant a corporation created under the laws of the state of lUinois. 
The défendant pleaded that under the provisions of the act of con- 
gresa of August 13, 1888, it could not be sued in the district of 
Nebraska, because it was neither a Citizen, résident, nor inhabitant 
of that state or district; but the jurisdiction was maintained, it 
being saiid by the suprême court that; 

"AVhere the jurisdiction is founded upon any of the causes mentioned in 
this section, except the citizenship of the parties, it must be brought in the 
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district of whlch the défendant Is an inhabltant; but, where the Jurlsdlctlon 
la fonnded solely upon the fact that the parties are citlzens of différent states, 
the suit may be brought In the district In whlch elther the plalntlff or th» 
défendant résides." 

See, also, Shaw t. Mining Co., 145 U. S. 444, 12 Sup. Ct 935. 

Is tlie service in this case such that the court thereby obtain» 
JTirisdiction over the défendant corporation? It is settled by the 
décisions of the suprême court that, within the meaning of the acts 
of congress conferring jurîsdiction on the circuit and district court» 
of the United States, a corporation cannot be deemed to be a citizen, 
résident, or inhabitant of any state other than that in whîch it has 
been created a corporation. Ex parte Schollenberger, 96 TJ. S. 369 ; 
Railroad Co. v. Estill, 147 U. S. 591-610, 13 Sup. Ct 444. It is- 
equally well settled that a corporation may engage in the transac- 
tion of business jn other states; and under the provisions of the 
judiciary act of 1789, and the acts amendatory thereof, down 
to the act of 1887, it was uniformly held that a corporation might 
be found in a state other than that of ita création, for the pur- 
poses of suit, after the décision of the suprême court in Ex parte 
Schollenberger, supra- See, also, Railroad Co. v. Harris, 12 WalL 
65; Railway Co. v. Whitton, 13 Wall. 270. Thèse cases recognize 
the principle that where a corporation of one state engages iu 
business in another state under such circumstances that, by the law 
of the latter state, the corporation may be sued in the courts 
thereof, then it may be sued in the fédéral courts of that state, if 
the case is othervrise of fédéral jurisdiction. Does the act of 1887, 
as amended by that of 1888, change the rule in this particular? The 
admitted facts in this case show that the Illinois Central Railroad 
Company is permanently engaged in the railway business in the 
state of lowa. Under the provisions of the laws of lowa, it has been 
permitted to lease lines of railway in this state, and is now en- 
gaged in operating the same, and is thus enjoying, within the state 
of lowa, the full exercise of ita powers as a corporation created to 
carry on the business of railroading. By the provisions of chapter 
128 of the acts of the 18th General Assembly of the State of lowa, 
it is declared that railroad companies created under the laws of 
other states, and operating lines within this state, "shall hâve and 
possess ail the powers, franchises, rights and privilèges and be sub- 
ject to the same liabilities of railroad companies, organized and 
incorporated under the laws of this state, including the right to sue 
and the liability to be sued, the same as railroads organized under 
the laws of this state." In Railroad Co. v. Estill, 147 U. S. 591-608, 
13 Sup. et 444, the suprême court held that "the principle ap- 
plicable under such circumstances is that if the corporation does 
business in the state, it will be presumed to hâve assented to the 
statute, and will be bound accordingly." And in Ex parte Schollen- 
berger, 96 U. S. 369, 376, it is ruled that the statute does not confine 
the right of suit to courts of the state, but was întended to confer 
upon the citizens of the state the right to main tain actions against 
the foreign corporations, and this right might be exercised in any 
court within the state, eitber state or fédéral, which otherwise 
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w<hJ,i(Î have jurisdiction. Thus, we flnd it to be the law that the 
plaintiff, being a citizen of lowa, bas a right to maintain suits for 
tbe protection or enforcement of bis rigbts against the Hlinois Cen- 
tral Railroad Company in any proper state or fédéral court ex- 
erçising jurisdiction in lowa, and tbat tbe Company cannot question 
tbe jurisdiction because it is a foreign corporation. Having cbosen 
to enter upon tbe business of railroading in lowa, it is presumed 
to bai^e assented to tbe provisions of tbe statute of lowa above 
qùotèd, and tbèreby to bave.assumed tbe liability of being sued 
by tbe citizens of lowa in any court lawfuUy exercising jurisdiction 
witbin tbe stâte, of wbicb tbis court is one. Having come within 
tbe state for tbe purpose of exercising its corporate powers in ac- 
cordance witb tbe provisions of the state statute, it must accept tbe 
burden as well as tbe beneflt of the statute. Tbere is nothing in 
tbe act of 1887 ànd 1888 wbicb changes the rule in this particular. 
Under thèse statutes, fédéral jurisdiction, in tbe sensé of the place 
of suit, can no longer besustained in a particular district because 
a défendant might be found tbereîn, as was the rule under the 
former statutes. Where jurisdiction is now dépendent upon the 
fact of diverse citizenship, tbe placé of bringing suit is limited to tbe 
two districts wherein is tte résidence of the plaintifE and of tbe de- 
fendant 

In such cases the plaintiff may sue in the district wherein the 
défendant résides, or he may sue in tbe district of bis own résidence. 
In the latter event, to make the right available in the particular 
case, tbe défendant must be found, for tbe purpose of being served 
wilih the summons, subpoena, or other process, witbin the territorial 
limits within whieh the process of the court may be lawfully and 
eflectually served upon the défendant. The facts in this case, i-ead 
in the light of the provisions of the state statute, show tbat the de- 
fendant Company was and is to be found in the state of lowa, in 
such sensé that it may be subjected to suit in tbe courts, state and 
fédéral, exerc'ising jurisdiction within the state. Upon whom, then, 
may service be lawfully made, in the case of foreign corporations 
engagea in business in this state? The answer to this question 
must be sought in the provisions of the statute of lowa. By sec- 
tion 2611 of the Code of lowa, it is enacted that: 

"If the action is against any corporation or person owning or operating any 
railway, * • * service may be made upon any gênerai agent of such 
corporation or person, whenever found, or upon any station, ticket, or other 
agent of such corporation or person transacting the business thereof in the 
county where the suit is brought; if there is no such agent in said county, 
then service may be had upon an agent thereof transacting said business In 
any other county." 

Thé summons in th'is case was served upon the ticket or station 
agent of the défendant company acting for the company in Linn 
county, lowa, wherein is situated the city of Oedar Eapids, at wbicb 
place the sessions of this court are held. It is urged in argument 
that the 'station agent is not a gênerai oflficer of the company, that 
he acts for tbe company only at the particular station to wbicb he 
is assigned, and tbat bis powers are of the most limited character, 
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and therefore serving notice upon Mm does not affect tlie company, 
nor bind it in any particular. In the absence of a statute, the 
question whether the relation of the servant to the corporation is 
such. tàat service upon the former is notice to tlie latter is fre- 
quently one of difflculty, as the common-law raie is that the service 
must be h ad upon some officer whose knowledge can be deemed to 
be the knowledge of the corporation. Hence, we flnd that the sub- 
ject is now generally regulated by statutory enactments in the sev- 
eral states. In Insurance Co. v. French, 18 How. 404^-408, it is 
said: 

"Process can be served on a corporation only by making service thereof on 
some one or more of its agents. The law may, and ordinarily does, designate 
the agent or officer on whom process is to be served. For the purpose of 
recelving such service, and being bound by it, the corporation is identified wlth 
such agent or officer. The corporate power to receive and act on such service, 
so far as to make it known to the corporation, is thus vested In such officer or 
agent." 

The case involved the validity of service made upon a foreign 
Insurance company doing business în Ohio by service upon an 
agent, made in accordance with the statute of Ohio. It was held 
that the company was bound by the statutory service. In the case 
now under considération the service was made upon one of the 
agents of the company designated by the statute of lowa as an 
officer upon whom service of process against the corporation might 
be made; and it must therefore be held that the service was law- 
ful, and effectuai agaînst the corporation. 

It is further urged on behalf of défendant that, even if jurisdiction 
exists in this court, the action bas been brought in the wrong divi- 
sion of the district; it being claimed that it should hâve been filed 
in the eastern divison, wherein the plaintifl résides. In the act of 
congress of July 20, 1882 (22 Stat. 172), creating the northem and 
Southern districts in the state of lowa, are found the provisions cre- 
ating the several divisions, and by section 9 of the act it is provided 
that: 

"AU civil suits not of a local nature must be brought in the division of the 
northem or southem district wherein the défendant or défendants réside. 
* * * When the défendant is a nonresldent of either district, action may 
be brought in any division of either district wherein the défendant may be 
found." 

In no case, under this statute, is it required that suit must be 
brought în the divison wherein the plaintiff résides. As the de- 
fendant company is not a résident of either district, the plaintiff 
was at liberty to bring the action in any division wherein the de- 
fendant might be found; and as the company, when tlie suit was 
brought, was engaged în operating its railway line within the 
Cedar Eapids division, the suit was properly brought in that division. 

The motion to dismiss for want of jurisdiction in the district or 
division, as well as for alleged lack of légal service, is therefore 
overruled. 
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VANDBRVELDEN v. CHICAGO & N, W. RY. CÔ. 
(Cllmilt Court, N. D. iowa, Cedar Baplds Division. April 9, 1894.) 

1. Rolbas^h^Bar to Action for Personal Injuries— Fraup. 

In an action at law to recover damages for personal Injuries, a release In- 
tentionalljr executed by plalntiff for a money considération, knowing tlie 
légal effect thereof, cannot be attacked, or its effect as a complète bar 
avolded, by sbowlng that plalntiff was Induced to slgn It by the mlsrepre- 
sentatlons of defendant's surgeon, who attended him, as to the permanent 
character of bis injuries. The action, however, may be suspended while 
plalntiff brings an Independent suit in equlty to resclnd the release for 
fraud. 

2. RbsCISSION OP RbLEASB— TeNDBB of CONSinBBATION. 

A suit to resclnd a release of a clalm for personal Injuries cannot be 
malntained without tendering back the money paid as a considération 
therefor, and keeping the tender good. 

This was a motion on the part of défendant to exclude certain évi- 
dence in an action at law by A. N. Vandervelden against the Chicago 
& Northwestern Bailway Company to recover damages for oersonal 
injuries received while in its service. 

Struble & Stiger and 0. A. Clark, for plalntiff. 
J. C, Cook and Hubbard & Dawley, for défendant. 

SHIEAS, District Judge. In prder to properly state the exact 
question presented by this motion to strike eut part of the testi- 
mony, and the view of the court thereon, it is necessary to under- 
stand the issues as made by the pleadings. On behalf of the plaln- 
tiff it is averred that on or about the 15th of January, 1891, he was 
in the employ of the défendant company as a brakeman on a f reight 
train running upon part of the defendant's Unes in the state of 
Iowa; thaton that day, while engaged in the Une of his duty at the 
station of Havelock, he was injured through the négligence of the 
engineer in charge of the train, and for the damages resulting from 
the injuries thus caused him by the négligence of the engineer he 
seeks to recover in this action. On part of the défendant, ail char- 
ges of negUgence are denied, and, in addition thereto, défendant 
pleads that the défendant company paid the surgeons who attended 
the plalntiff during his iUness for their services, and that on or about 
March 6, 1891, the parties compromised and settled ail f urther claims 
on part of plaintiff, the défendant paying, as considération thereof, 
the sum of |300; and as évidence of such settlement, and of the pay- 
ment of said sum, a release in writing was executed by plaintiff, 
and delivered to the défendant, reading as foUows: 

"Bead This Release." 

"In considération of the sum of piree hundred dollars ($300) to me in hand 
paid by the Chicago & Northwestern Rallway Company, the receipt wnereof 
is hereby confessed, I hereby release and forever discharge said rallway com- 
pany from ail claims and demands which I now hâve, or may hâve, against it by 
reason of injuries received by me on or about the i5th day of January, 1891, 
at Havelock, Iowa, caused by falling from or being thrown off one of said com- 
pany's cars in a freight train on which I was acting as brakeman, thereby 
breaking my right leg and otherwlse serlously ihjuring me; and in full ror ail 
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claims which 1 hâve or may bave on account of sald accident. Witness my 
hand and seal at Eagle (îrove, lowa, this sixth day of March, A. D. 1891. 

"Nicbolas Vandervelden. [L. S.] 
"Geo. Kaiseï', J. P., Eagle Grove, lowa." 

By way of reply the plaintiff admits the exécution of the release, 
but avers that at tke time he executed the same he was in feeble 
health as a conséquence of his injuries, and that he was induced to 
make the settlement and sign the release through the solicitations 
of the surgeon of the défendant company who had charge of his 
case, and more particularly through the misrepresentations of the 
surgeon to the effect that in a reasonable time his leg would be 
ail right, and that, if he did not settle, he would not be able to col- 
lect anything from the company, whereas in fact his injuries are 
serions and permanent, and his leg has never been restored to a 
proper condition, and is in fact useless to him. 

After the introduction of testimony tending to show the happen- 
ing of the accident and its resuit to plaintiff, it was proposed to 
offer testimony on behalf of plaintiff in regard to the settlement, 
and the inducements hejd out to secure the same, to which défend- 
ants counsel objected, stating, however, that the court might hear 
the évidence, and that défendant would move to strike it out, thus 
presenting the objection more élearly. The plaintiff thereupon tes- 
tifled, in substance, that he executed the release through the per- 
suasions of the surgeon in attendance upon him, and more particu- 
larly in reliance upon his assertion that in a short time his leg would 
be ail right, and that he would be able to be up and about his busi- 
ness. Upon the close of this testimony the défendant moved to 
strike out the same upon two grounds: First, that the exécution 
of the release is admitted, and neither in the pleading nor in the 
évidence is it claimed that the plaintiff was in any way misled as 
to the légal effect and purpose of the release, nor is it claimed that 
he did not intend to sign the release, or that he did not receive the 
|300 ; and, second, that the plaintiff had not paid back, or offered to 
repay, the |300 by him received under the settlement. 

The point presented for décision by the flrst ground of objection 
is whether, in an action at law, a written release of the character 
of that introduced in évidence can be impeached for f raud not inher- 
ing in the exécution thereof, but which only goes to the extent of the 
considération. It is not claimed that the plaintiff did not intend to 
sign the instrument in question, or that he was misled as to its légal 
effect. The évidence offered shows that he, at the time he signed it, 
intended to fuUy release and discharge the company from ail fur- 
ther liability to him by reason of the accident named in the release. 
The reply flled by plaintiff expressly admits the exécution of the in- 
strument. For the exécution thereof he was paid the considéra- 
tion therein named. Upon its delivery the instrument became 
legally binding. Can the plaintiff, in an action at law, escape the 
légal force of this release by showing that the injuries he received 
ar."^ more serions and permanent than he believed them to be when 
he settled therefor, even if such belief was created by misrepresenta- 
tions made by the surgeon of the company who had the care of Ma 
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case? By sections 2112 and 2113 of the Code of lowa, the use of 
priyate seals in written contracta, except in case of corporations, is 
abolished, and it is declared that ail contracts in writing, signed 
by the party to be bound or Ms agent or attorney, shall import 
a considération. Practically, the distinction existing at common 
law between instruments under seal and tliose not under seal is thus 
abrogated in lowa. The exécution of the release being admitted 
in the pleadiûgs, no évidente is required on part of the défendant to 
sustain the défense based thereon. Being in writing, and its exécu- 
tion by the plaintifl being admitted, it imports à considération, and 
therefore at law its validity is established. Can the plaintiff, in this 
law action, attack it on équitable grounds? The ground of attack 
is not strictly a failure of considération, for the plaintifE admits that 
he has receired the f ull considération named in the instrument, and 
the fuU amount which was promised him as an inducement for enter- 
ing into the settlement and executing the release. The position of 
the plaintiff is that he was misled as to the future results of his in- 
juries. At the time he made the settlement, in March, 1891, he then 
knew that his leg was in such a condition that, unless it grew better, 
it would be of little use to him. The représentations of which he 
complains were as to future results, and it seems to me that, if 
falsely or ignorantly made, they cânnot be availed of in an action 
at law. The release is a validly executed instrument, and in an 
action at law must be giren its full légal force and effect. Thus, 
in Hartshorn v. Day, 19 How. 211, 222, it is said: 

"Evidence was given on the trial in the court below for the purpose of prov- 
ing that the agreçment of the 5th of September was procured from Chaffie 
by the fraudulent représentations of Judson, which was objected to, but ad- 
mitted. The gênerai rule is that, In an action upon a sealed Instrument in a 
court of law, failure of considération, or fraud In the considération, for the 
purpose of avoiding the obligation, Is not admissible as between the parties 
and privies to the deed, and more especially where there has been a part ex- 
écution of the contract. The difflculties are In adjusting the rights and equl- 
ties of the parties In a court of law; and hence, in the states where the two 
Systems of jurisprudence prevail,— of eaulty and the common law,— a court of 
law refuses to open the question of fraud In the considération, or in the trans- 
action ont of which the considération arlses, In a suit upon the sealed instru- 
ment, but tums the party over to a court of equlty, where the Instrument can 
be set aside upon such terms as, under ail the circumstances, may be équita- 
ble and just between the parties. A court of law can hold no middie course; 
the question is limited to the validity or Invalldity of the deed. Fraud in the 
exécution of the instrument has always been admitted In a court of law; as, 
where it has been misread, or some other fraud or imposition has been practiced 
upon the party in procurlng his signature and seal. The fraud In this aspect 
goes to the question whether or not the instrument ever had any légal exist- 
ence. * * * It Is said that fraud vltlates ail contracts, and even records, 
which is doubtless true In a gênerai sensé. But it must be reached in some 
regular and authorltatlve mode; and this may dépend upon the forum in 
which it Is presented, aiid also upon the parties to the lltigatlon." 

The doctrine of this case was afiSrmed in the later case of George 
V. Tait, 102 U. S. 564r-570, wherein it was said: 

"Proof of fraudulent représentations by Myers & Green, beyond the récitals 
in the bond, to Induce Its exécution by the plaintiff In errer, was properly 
rejected. It is well settled that tlie only fraud permissible to be proved at 
law in thèse cases is fraud touching the exécution of the instrument, such as 



VANDERVELDEN V. CHICAGO & N. W. EY. CO. 57 

misreading, the surreptitipus substitution of one paper for anottier, or obtaln- 
ing by some trick or device an instrument wliich the party did not intend to 
giTe. • * * The remedy is by a direct proceeding tp avoid the instrument" 

There are doubtless cases to be found wherein the distinction 
pointed eut by the suprême court bas not been observed or has 
not been followed, and especially may this be true in states wherein 
légal and équitable rights are administered by one court and in one 
proceeding. This court, however, is bound by the ruling of the su- 
prême court upon the question; and I can see no escape from the 
conclusion that, as the évidence introduced does not tend to show 
fraud in the exécution of the instrument, but only fraud in the rep- 
résentations used to induce plaintifE to agrée to a settlement of his 
claims, it cannot be avaUed of, in an action at law, as a défense to 
the plea of settlement evidenced by the written release. It is not 
denied, but, on the contrary, is admitted, by the plaintifE in h'is plead- 
ings and testimony, that in fact he did enter into a treaty with the 
défendant company touching the settlement of his claim against the 
Company; that terms of settlement were in fact reached; that the 
défendant performed the terms on its part by the payment of the 
sum agreed upon ; that he (the plaintifE) received the sum agreed to 
be paid, thereby completing the settlement, and, as évidence thereof, 
that he (the plaintiflE) signed and delivered the written release in 
question, knowing the character of the instrument he signed, and 
intending, when he signed and delivered it, that it should hâve the 
efEect and purpose the law imputes to it At the time of the exécu- 
tion and delivery of the instrument, a court of law could not pro- 
nounce it void. At that time, in a court of law, it was either void 
or valid. If valid then at law, it is valid now. The real position of 
the plaintifE is that although in fact he intended to make a full 
settlement with défendant, and although terms of settlement were 
reached which were then satisfactory to him, and although the 
terms of settlement were fully performed by the company and ac- 
cepted by him, and although he executed the written release, know- 
ing its contents and légal effect, and intending, at the time of its de- 
livery, that it should bar him of ail further claims against the com- 
pany, nevertheless, since that time he has discovered that he was 
induced to make the settlement by false représentations in regard 
to the nature and permanent character of the injuries inflicted upon 
him, and that thèse représentations were of such a character, and 
made under such circumstances, as entitle him to repudiate the set- 
tlement, and to relieve himself from the légal bar created by the 
instrument by him executed. 

Whether the equities are such as to justify the setting aside the 
release and the settlement upon which it is based, it is not for the 
plaintiflE to détermine. The other party has rights and equities that 
must be considered. It is therefore necessary, where the party de- 
sires to escape the légal bar created by a written instrument by 
him duly executed, knowing, at the time of exécution, its légal efEect, 
and especially where the other party has performed the contract 
on his part, that the remedy should be by means of a direct pro- 
ceeding to avoid the instrument, or, in other words, by a proceeding 
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in equitj, tTntU the instrument is annulled by a decree to that 
effect in a further proceeding, its légal effect remains unimpaired. 
It stands between the parties as a valid légal contract of settle- 
ment; and, in an action at law upon the original cause of action, 
the défendant may plead and rely upon it, and the court of law is 
bound to construe it and enforce it according to its légal effect 
The légal effect of the release in this case is to bar the action of the 
plainte. Thè plaintifl seeks to avoid this resuit by évidence tend- 
ing to show grounds for a rescission of the contract. This course 
may be open to him, but it must be sought in the proper method and 
forUm, and this requires the institution of a direct proceeding for the 
purpose of avoiding the instrument. This vîew of the question 
requires the suataining of the motion to strike out the évidence 
offered tending to show équitable grounds for the rescission of the 
contract, but which does not tend to show f raud in the mère exécu- 
tion of the instrument. 

Under the facts of this case, if plaintiff so desires, the trial of the 
law action may be postponed, with leave to plaintifl to file a bill in 
equity for the purpose of attacking and testing the validity of the 
settlement had between the parties, and of the written release exe- 
cuted in connection therewith. 

In View of the fact that this course may be pursued, it may be 
well for the court to express its views upon the question of the 
aecessity of a tender being made by plaintiff of the money received 
by him, as a prerequisite to the exercise of the right of rescission, 
which question has been discussed by counsel at some length. It 
is not questioned that the gênerai rule is that where a party seeks 
to rescind a contract on the ground of mistake or fraud, and thereby 
seeks to relieve himself of the burdens imposed by the contract, he 
should not be permitted to retain the benefits of the contract to the 
détriment of the other party to the transaction. Seeking equity, 
he must do equity. Therefore, the ordinary rule is that as a pre- 
requisite to invofcing the action of the court for the purpose of set- 
ting aside a contract, and thereby being relieved of the burdens 
thereof, the plaintiff must, so far as is reasonably within his power, 
place, or offer to place, the other party in the position he would hâve 
occupied if the contract had not been entered into. In short, if he 
would escape the burdens, he must give up the benefits, of the con- 
tract The acts to be performed in the observance of this gênerai 
rule are, of necessity, dépendent upon the circumstances of the 
particular case. A court of equity is not insistent as to matters 
of form, if the substance of the duty is pierformed, and, furthermore, 
a court of equity can give due weight to exceptional cases which 
may demand an exceptional rule. The purpose of the gênerai rule 
is to enable the court to do justice to both parties, so that, if the 
contract is set aside at the reqnest of one party, the court may be 
able to restore the other party to the position he occupied before the 
contract was entered into, or otherwise the court may be made the 
instrument whereby great wrong may be wrought, in that the one 
party is f reed f rom the performance of the contract on his part with- 
out being compelled to restore or account for the money or other 
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thîng of value wMch he received by means of the contract which he 
now répudiâtes. 

If the contract is of such a nature that by means thereof one party 
thereto is induced to pay a given sum of money to the other which he 
would not hâve paid except for the inducement of the contract, and, 
af ter the payment of the money, the party receiving the money seeks 
to rescind the contract, it is clear that, in justice and equity, he 
should be required to repay the money as a condition of rescission. 
There is a class of cases wherein the facts are such that the court, 
without a repayaient or tender on part of the plaintiff, has it within 
its power to protect fully the interests of the other party in case 
of rescission, and in such cases the court may proceed to a hearing 
without requiring repayment or a tender. Illustrations of this class 
of cases may be found in Thackrah v. Haas, 119 U. S. 499, 7 Sup. Ct. 
311, and Billings v. Smelting Co., 3 0. C. A. 69, 52 Fed. 250. The 
différence between that class of cases and the one at bar is marked 
and radical. This case is not one which involves the sale and trans- 
fer of property, wherein the court of equity having control over the 
property, and the distribution of the proceeds thereof, can adjust 
and protect the equities and rights of the parties. In this case, 
when the question of settlement was in treaty between the parties, 
the one party asserted a right of recovery against the other for Per- 
sonal injuries received, and the other denied ail liability whatever. 
Under thèse circumstances, the défendant company was willing to 
compromise, and thereby buy its peace. The money was paid for 
the purpose of avoiding, not only the risk of damages being recov- 
ered by the plaintiff, but also to save the costs and expenses of liti- 
gation, even if the resuit should be favorable to the company. If the 
court, without requiring a repayment of the money paid on the set- 
tlement, or the équivalent, should hear the issue as to the validity 
of the settlement, and decree a rescission of the contract, then the 
plaintiff could prosecute his law action, and therein litigate the 
question of original liability. If the judgment was adverse to him 
on that question, he would still hâve in his possession the money 
paid him to procure a settlement, and thus, in effect, the company 
would hâve been deprived of ail the benefits of the settlement with- 
out having secured to it the return of the money which it paid to 
secure the settlement. Cases hâve been cited in which it seems to 
be held that of this resuit the company cannot complain, upon the 
theory that the company had agreed that the plaintiff should in any 
event receive the sum paid him. This theory is not sustainable upon 
any f air considération of the facts, nor in accordance with the well- 
recognized principles touching the settlement of disputed claims. 
It cannot be supposed for one moment that a railway company, or 
any other company or person, would pay several hundred dollars 
in way of settlement and for a release from ail claims, if it was un- 
derstood that, after the payment of the money, the other party could 
ignore the settlement, retain the money, and then sue on the original 
cause of action just the same as though no release had been ex- 
ecuted. The law favors the settlement of claims by mutual arrange- 
ment, and the avoidance of litigation, and does so upon well-recog- 
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nized considérations of public policy. Wliy should the court be 
urged to adopt a course, tke inévitable tendency of whicli would be 
to discourage settlements and pi*oniote litigation? We ail know 
that, in carrying on the railway business of thie country, many 
accidents occur to tlie trainmen which may not be attributable to 
the négligence of tbe company, or which may hâve been caused by 
the contributory négligence of the pa.rty injured, and yet the injury 
to the employé is undoubted. The tendency of the courts and of 
enlightened public sentiment is to encourage the railway companies 
in ail cases of injury, regardless of the strict question of légal lia- 
bility,to deal generously with the injured party; and in the passage 
of years I believe there is perceptible a marked improvement in this 
direction, and I do not think I overstate the resuit in saying that 
to-day settlements are reached in the majority of cases. If, however, 
it be now held that the company^ by paying to the injured person 
a sum agreed upon between them as a discharge in full, cannot es- 
cape the costs and expense of litigation, but that it is open to the 
employé to make the settlement, to reçoive the money agreed to be 
paid, to exécute a full written releaae of ail claims, and then, with- 
out paying back the money received or the équivalent, can sue the 
company for damages, taking his chances of recovering, but not run- 
ning the risk of losing the money paid him on the settlement in case 
he is defeated, ail inducements to settle on part of the company wiU 
be removed. If it be held that the plaintiff in this case, after mak- 
ing a settlement and receiving the sum agreed upon, can ignore the 
same, and, without repaying the money paid to secure the settlement 
and release, can bring an action at law upon the original cause of 
action, and take the chances of a jury flnding for him upon the issue 
of f raud in the settlement as well as upon the issue of liability for 
the accident, without running any risk of having to repay the money 
already paid him in case the décision is against him, it is clear 
that mutual settlements in this class of cases will be greatly dis- 
couraged, and litigation will be increased, — results which, upon the 
ground of public policy alone, are sufficient to require that such a 
rule should not be adopted. 

The same conclusion is reached if we look only to the strict rights 
of the parties to the record. As already said, the company, in order 
to avoid the costs of litigation, as well as to escape being held liable 
in damages in a sum beyond that paid to the plaintiff, entered into 
the settlement and paid the sum agreed upon. If, now, the plain- 
tiff can, with impunity, subject the défendant to ail the costs and 
expense necessary to meet the charge of négligence in connection 
with the accident, to that extent the défendant is deprived of the 
beneflt of the settlement agreed upon. Before" the plaintiff should 
be permitted to repudiate the settlement, and involve the défendant 
in costs and expense, he should place matters in such shape that 
the court, in case a rescission of the contract is ordered, will be en- 
abled to place the défendant in the position occupied before the set- 
tlement was made. Nothing short of this wiU ordinarily do justice 
between the parties, and therefore the safer and better practice is 
to enforce the gênerai rule that, where a party seeks to set aside 
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a settlemént and release knowingly and intentionally executed by 
him, thé other party having periormed the conditions on his part, 
on the ground of misrepresentations such as are charged in tliis 
case, it is incumbent npon the party seeking the rescission to repay 
the money paid him as the considération for the release; and if, 
npon tender being made, it is not accepted, the tender should be 
kept good, so that the court, in its final decree, may properly protect 
the rights of both parties. 



SOUTHERN BELL TELEPHONE & TELEGRAPH CO. v. CONSTANTINE. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1894.) 

No. 108. 

Tebspass to Rbalty— Téléphone Companies— Municipal CoRPOBATroîrs. 

A téléphone company, invested with the power of eminent domain, 
and authorized by law to erect pôles and sti-etch wires through the 
streets of a clty, was required by ordinance to move its pôles and 
wlres from a street to the adjoinlng sidewalk. In doiug so, it was 
necessary to trim certain trees, and this was done by the servants of 
the company, under the direction of a clty offlcer. Beld, that the company 
was not liable therefor to an action of trespass by the owner of the 
trees, since the act was done under lawful authority. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the îs'^orthern District of Alabama. 

This was an action of trespass by D. F. Constantine against the 
Southern Bell Téléphone & Telegraph Company. There were ver- 
dict and judgment for plaintiff, and défendant brings error. 

Hewitt, Walker & Porter and Geo. H. Feasons, for plaintiff in 
error. 
Lane & White and W. K. Terry, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and TOUL- 
MEN, District Judge. 

TOULMIN, District Judge. The défendant in error, being the 
owner of a lot of land abutting on a public street in the city of Bir- 
mingham, in the state of Alabama, brought suit against the plaintiff 
in error to recover damages for the cutting and disflguring of certain 
trees growing on the sidewalk in front of said lot. The flrst count 
in the complaint claims damages for wrongfuUy and wantonly cut- 
ting and injuring the trees; and the second count, for wrongfuUy, 
wantonly, willfuUy, and maliciously cutting and disflguring them. 
Thé défendant (now plaintiff in error) flled a spécial plea to the com- 
plaint, designated as "Plea No. 4," in which it was averred that, for 
several years prior to the injury complained of, it had erected and 
maintained its téléphone pôles and wires along the street in front of 
plaintiff's (now défendant in error) lot, on which the trespass com- 
plained of is alleged to hâve been committed; that after it had 
so erected its pôles and wires, and before the commission of the 
alleged trespass, the municipal authorities of the city of Birming- 
ham, by ordinance duly enacted, required it to move its pôles and 



62 FEDERAL RBPOBTBR Y TOl. 61. 

wires fpom the position they had previqusly occupled, and to place 
them ibside tiie curb, on the sidewalk; that in complying with 
thls ordinance it became necessary to çnt and trlm the trees alleged 
to hâve been eut by défendant; that the street in front of plaintiff's 
iot, where sald alleged treapass was committed, is a highway of the 
City ofi Birmingham; ftnd, that the pôles and wires were so placed 
that they did not interfère with the ingress and egresa to and from 
the piaintiff'B lot, and did not exclude the air and light therefrom. 
The ordinance was made a part of the plea. The plaintift inter- 
posed a demurrer to this plea, which waa sustained by the court, 
and this rnUng of the court is assigned as error. 

The contention on the part of the plaintifif in error is that each 
count of thé complalnt is in trespasa, that trespass will not lie 
where the act complained of is done under lawful authority, and 
that the pied shows the alleged trespass was committed under law- 
ful authori'^. Our attention has been caUed to two cases recently 
before tiie suprême court of Alabama, identical in ail material 
facts with the case at bar, and the complaints in those cases are 
almost idéiitical with that in this case. The material averments 
are the sàmle. In the opinion in those cases, the court say that 
^concurrent législative and municipal authority, granted to such a 
Company, to erect its pôles and suspend its wires In and over the 
streets of a city, wiU protect it from being treated as a trespasser, 
and its work from being declared a ntiisance, if fts wortos are so 
constructed as not to obstruct or interfère with the use of the 
streets by the public, or the property owner's right of ingress and 
egresa to and from his abutting property." The court further held 
that in complying with the dty ordinance requiring the remoyal 
of telegraph and téléphone pôles from that part of the street used 
by vehicles to the sidewalk, "if it became necessary to trim or 
remove the trees in front of appellee's [défendant In error in thia 
case] property, neither the city nor the appeUant [plaintiff in error 
hère], acting under authority of, and in obédience to, the ordinance, 
can be regarded as trespassers." Telegraph Co. v. Prances; Same 
V. AUen (cases not yet oflacially reported; rehearlngs pending); 
2 Dill. Mun. Corp. § 688; Bills v. Belknap, 36 lowa, 593. The 
court, in the opinion quoted from, expressly décides that the plaintift 
in error had législative and municipal authority granted to it, and 
that, in acting under such authority, it could not be regarded as 
a trespasser. In reachlng this conclusion, the court, clearly, had 
référence to the authority of plaintiff in error under the statutes of 
the State of Alabama relating to téléphone and telegraph compa- 
nies, and to the charter act and ordinance of the city of Birming- 
ham. We concur in the reasoning and conclusions of that court, 
and think we can safely adopt the ruling in construing the cora- 
plaint in the présent case. The conclusion is that the facts averred 
in the defendant's said plea were a complète answer to the com- 
plaint, and that the court below erred in sustaining the demurrer 
toit. 

But it may be considered that the ruling of the court on the 
demurrer was error without injury, inasmuch as It appears from 
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the record that the plaintifl in error was deprived of no substantial 
right in presenting the défense set up in the plea. It does appear 
that the facts averred in the plea were, without objection or restric- 
tion, substantially proven on the trial. The question raised on the 
pleading by said plea is raised on the facts by the gênerai charge 
of the court and by the first and third spécial charges as to the 
first count of the complaint, and by the fourth spécial charge as to 
both counts. Thèse spécial charges, among others, were requested 
by the plaintiff in error, and were refused by the court, to which 
refusai exception was taken, aùd on which error is assigned. The 
spécial charges are as foUows: 

"(1) Thje court charges the Jury that, if they belleve the évidence in thls 
case, they must find (or the défendant on the first count of the complaint." 
"(3) That if the jury belleve from the évidence that défendant had erected 
its Une of téléphone pôles and wires along Nineteenth street, and on the out- 
side of the curbing, by the permission of the mayor and aldermen, and had 
maintained and operated the same for several years, the flre department of 
the city having the exclusive use of one of the wires for the communication of 
the alarm of fire to said fire department, and that the mayor and aldermen 
passed the ordinance introduced in évidence, and you further believe from 
the testimony that, in order to comply with said ordinance, It was neces- 
sary to trim or eut the trees, to some extent, so as to operate the wire on 
said pôles which was used by the fire department of the city, then I charge 
you that yoiur verdict must be for the défendant under the first count of 
the complaint. (4) That if the Jury believe from the évidence that the de- 
fendant had erected its line of tejephone pôles and wires along Nineteenth 
street, aud on the outside of the curbing, by the permission of the mayor 
and aldermen, and had maintained the same for several years, the flre de- 
partment of the city having the exclusive use of the wires for the communi- 
cation of the alarm of flre to said flre department, and that the mayor and 
aldermen passed the ordinance introduced in évidence, and you further be- 
lleve from the testimony that, in order to compiy with said ordinance, it 
was necessary to trim or eut the trees, to some extent, so as to operate the 
wires on said pôles which were used by the fire department of the city, 
then I charge you your verdict must be for the défendant" 

The court, among other things, charged the jury as follows : 

"It is admitted in the testimony— the testimony shows— that the employés 
of the téléphone company did the cutting, but it is said it was done under 
the superintendence of the city; and they say not only that, but there is 
évidence to show that the haads of the téléphone Company were ail of them 
paid by the téléphone company ail the time. I thinli there is no question 
about that. But the matter was turned over, in some formai or informai 
way, by the téléphone company, to the city authorities, and the city 
authorities are responsible, and the téléphone company in no way responsi- 
ble. On that subject I hâve this to say: That if the city authorities, in 
what they did by way of superintendence or direction, given to thèse em- 
ployés of the téléphone company, if they did it,— if the action of the city au- 
thorities was at the Instance and request of the officers of the téléphone 
company, and if the téléphone company accepted the resuit,— then the télé- 
phone company is liable for the damages, if any." 

To which plaintifE in error excepted, and assigns the same as 
error. 

Thèse charges raise the question whether an action of trespass 
would lie in the case shown by the évidence. The case is that the 
plaintiff in error — ^a corporation invested with the right of eminent 
domain under the law of the state of Alabama, and authorized 
by law to erect pôles and stretch wires thereon through the streets 
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of Birmingham,' 'Ala.*-^wàs required by an ordinance of that cîty 
to remove its pôles and mres from the street on which the lot of 
défendant in error is sitnated, and to place tliem on the sidewalk 
in front of the lot. The trees that were eut were on the sidewalk, 
about 3^ feet from the curbstone, and were from 12 to 16 inches 
in diameter. The plaintifif in error claims — and thè évidence tends 
to prove — ^that, in complying with the ordinance, it became neces- 
sary to eut and remove many of the limbs of the trees, in order to 
move the pôles and wires inside the curb on the sidewalk, and to 
prevent their interférence with thé wires after the pôles were 
removed, and the wires suspended on them. The mayor of the 
city was informed of this, and he promised to obtain the consent 
of the owner of the lot for the trees to be eut Subsequently, the 
mayor, having failed to see the owner and obtain such consent, sent 
an offlcer of the city fire department to superimtend the cutting 
of the trees, and under his direction the work was done by the 
employés of the plaintiff in error. It does not appear that the 
trees were eut more than was necessary to properly suspend said 
wires. There was also on the same pôles a fire alarm telegraph wire, 
the property of the city, and used in connection with the fire depart- 
ment. This wire was also removed with the pôles and wires of 
the plaintiff in error, and was below and nearer to the tops of the 
trees than the wires of the plaintiff in error. The ordinance o( the 
city of Birmingham, before referred to, was in évidence. On the 
case made, there is no liability, in this suit, on the plaintiff in error. 
The court, in our opinion, erred in sustaining the demurrer to the 
spécial plea in the charge gîven to the jury, and in the refusai to 
give the charges requested by the plaintiff in error, and set ont 
in this opinion. Keversed and remanded. 



GIANFORTONB v. CITY OF NEW ORLEANS. 

(Circuit Court, B. D. Louislana, April 7, 1894.) 

No. 12,074. 

1. Mtjnicipai, Corporations — Wbokgful Dbath— Mobs. 

A statute maklng municipal corporations Uable for the destruction of 
"property" by mobs (Rev. St. La. § 2453) does not Include Uabllity for tak- 
Ing of life. 

2. Same— Construction of Statdtb. 

The Louislana statute proylding that "every act whatever of man that 
causes damage to another obliges hlm by whose fault It happened to 
repair It," and further expressly glvlng an action for wrongfuUy causing 
death (Clv. Code, art. 2315), does not render the city of New Orléans liable 
to a wlfe for the kllllng of her busband, whlle In prison, by a mob, through 
the négligence and inefflclency of the police; for liability of a municipal 
corporation in respect to négligence of Its offlcers or agents in the exer- 
cise of its govemmental, as distlnguished from Its private, powers, is not 
to be inferred from any doubtful language. 

Action by Giuseppa Gianfortone, widow of Pietro Monasterio, and 
as tutrix of her minor chUdren, to recover damages against the city 
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of New Orléans for pèrmitting the Idlling of lier husband by a mob. 
Heard on exception of no cause of action. 

Henry Chiapella and Sambola & Dueros, for plaintifiL 
E. A. O'SuUivan, City Atty., for défendant 

PAELAÎirGE, District Judge. TMs is a suit in damages against 
the city of New Orléans, brought by Giuseppa Gianfortone, widow of 
Ketro Monasterio, on lier own behalf and as natural tutrix of her 
minor cbildren, issue of her marriage with said Monasterio. The 
pétition allèges that Monasterio, together with other persons, was 
arrested on the charge of having murdered the chief of police of 
New Orléans; that he was prosecuted, together with said other 
persons, for said crime, before the criminal district court for the 
parish of Orléans, — ^the trial resulting in a mistrial as to Monasterio 
and two of bis coaccused, and in a verdict of acquittai as to six of 
bis coaccused; that immediately after said verdict, a conspiracy was 
formed by a certain body of men, unknown to the petitioner, with 
the avowed purpose of setting at naught the findings of the jury in 
the criminal district court, and with the sole purpose of taMng the 
law into their own hands, and of summarily, and without trial, 
destroying, by wholesale slaughter, the lives of Monasterio and his co- 
accused, ail of whom were then incarcerated in the parish prison; 
that, in pursuance of said conspiracy, a mass meeting was called 
for the next day at Clay statue, on the main street of the city, which 
assembly was advertised in the morning newspapers of the city; 
that in answer to said caU a crowd congregated at said place, where 
inflammatory speeches were made, and that, after the passions of the 
mob had been aroused, it moved in a body to the parish prison ; that 
some 40 or 50 armed men, whose names are unknown to the peti- 
tioner, preceded the main body of rioters, and secured admission in- 
side the waUs of the prison by breaking open a rear door of the build- 
ing, meeting with no résistance f rom the police authorities ; that said 
armed body took possession of the prison, and shot down and kiUed 
Monasterio and 10 of his coaccused. 

The pétition further avers that if the mayor and chief of police 
of the city, upon reading in the newspapers the advertisement of the 
proposed mass meeting, had taken the proper steps for the protec- 
tion by the police of the parish prison, as well as the lives of the 
prisoners, the riotous assemblage would not hâve organized, nor 
bave proceeded to the parish prison, nor bave taken the same, and 
the slaughter would hâve been prevented; that the parish prison is 
a massive building, easy to défend by a handful of disciplined police- 
men, for a time, at least, and until the militia of the state, or other 
police assistance, could bave been summoned; that, from the place 
where the mass meeting was beld, to the parish prison, no police 
oflQcers were stationed, with instructions to arrest the march of the 
mob; that the police force at the parish prison was insufQcient, im- 
perfectly armed, and demoralized, and yielded easily to the mob; 
that the safety of the prisoners might hâve been provided for by their 
prompt removal to another prison; that the mayor was not in hia 
v.6lF.no.l — 5 
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office that, iaorning, and! could not be found, and that he gave no in- 
structions to the police to disperse the mob; that the mayor is the 
chief magistrate and cMef executive of the qity, is at the head of the 
police force, and is chargea with the duty of seeing the laws exe- 
cuted, and of preserving peace and good order within its limits; that 
the chief of police, next in command to the mayor, was equally 
derelict iù his duties, and was, together with the mayor, and aU of 
the employèisjj; agents, dépTaties, and subordinates, gullty of gross 
careleMness' and culpable négligence; and that by reason thereof, 
and of their failure to pigrfoîm the duties of their respective ofiQces, 
the City of New Orléans f^ lîable in damages to the petitioner in the 
sum of |10,000, on a caùsè of action which had accrued to said 
Monastçriô, and which hâs survived bis death, and become vested in 
petitioner, individually aiid as mbther and tutrix. 

Act No. 51 of 1855 (ndtv section 2453, Eev. St. La.) provides that 
"the différent municipal cocporations in this state shall be liable for 
damages done to property by mobs or tiotbus assemblages in their 
respective limits." Anteribr to the enactment of this statute, there 
M'as no liability, under thè law of Louisiana, on the part of munici- 
pal corporations, for the destruction of property by mobs. In 1855 
a similar statute was enacted in the state of New York, and as late 
as the year 1865, a vigoroos attack was made upon its constitution- 
ality, but its validity was Sustained by the court of appeals of that 
state. See Darlington V. Mayor, 31 N. Y. 164. This case is of much 
value and interest, as setting forth the history of the législation by 
which municipal corporations are made liable for the destruction of 
property by mobs. Judge Dillon, in his work on Municipal Cor- 
porations (volume 2, § 959), says: "Public or municipal corporations 
are under no common-law liability to pay for the property of individu- 
als destroyed by mobs or riotous assemblages, but in such case the 
législature may constitutionaUy give a remedy." [Numerous cases 
cited.) 

"At common law * • * a municipal corporation is not liable 
for the destruction of property by a riotous assemblage of persons, or 
for the neglect of its offlcers in not preserving the peace, and prevent- 
ing such destruction. But this doctrine is not in accordance with 
Sound public policy, and bas been changed by statute in many of the 
States. » * • But the right to demand reimbnrsement from a 
municipal corporation for damages caused by a mob is not founded on 
contract. It is a statutory right, and may be given or taken away 
at pleasure." [Numerous cases cited.] 15 Am. & Eng. Eue. Law, 
verbis "Municipal Corporations," p. 1158. 

It is therefore clear that, in the absence of a statute, municipal cor- 
porations are not liable for the destrtiction of property by mobs, and 
I hâve stated that as late as 1863 the constitutionaUty of such a 
statute was contested. Even now, in a number of states, there are 
no statutes imposing the liability upon municipal corporations. 

Act No. 51 of 1855 cannot be construed so as to include within its 
purview loss of life caused by a mob. It was not until the enact- 
ment of Act No. 71 of 1884 that an action could be maintained in 
this state for damages catised by the death of a human being. See 
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Vredenburg Case, 33 La. Ann. 627; Van Amburg Case, 37 La. Ann. 
651, As, prior to 1855, municipal corporations were not liable for 
any acts of violence committed by a mob, it is beyond question that, 
wben the législature enacted Act No. 51 of 1855, — our jurisprudence 
then being that no damages could be had for the loss of a human life, 
— it was not contemplated that such an action as this one could 
be maintained under that statute. By no possible intendment could 
"property," in 1855, hâve been made to include a human life. As, 
neither by the common law nor by the civil law, could the price of a 
human life be sued for, and as it has been shown that there is no 
implied liability on the part of municipal corporations for any acts 
of violence committed by mobs, it is perfectly clear that if the 
législature, in 1855, had intended to innovate in both respects, it 
vfould hâve done so clearly. It is also évident that Act No. 51 of 
1855 does not provide for terror, or other injuries to feelings, caused 
by mobs. That act being the only statute of Louisiana mentioning 
municipal corporations by name with regard to torts, if the city of 
New Orléans can be held liable in this action, it must be by force of 
some other law. I understand that ail claim that this action is 
based on the act of 1855 is abandoned, but it is urged that the city 
of New Orléans may be held liable under article 2315, Ciy. Code 
La., as amended by Act 71 of 1884, which article now reads : 

"Bvery act, whatever, of man that causes damage to another obliges him 
by wbose fault it liappened to repalr it; the right of this action shall survive 
in case of death in favor of the minor children or widow of the deceased, or 
either of them, and in default of thèse, in favor of the surviving father and 
mother, or either of them, for the space of one year from the death. The 
survivors above mentioned may also recover the damages sustained by them 
by the death of the parent or child, or husband, or wife, as the case may be." 

In support of the view that the ci^ is liable in the présent action 
under article 2315, Civ. Code, the plaintiff cites cases which she con- 
tends were decided against the city by virtue of that article of the 
Code. The particular cases cited may hâve been decided under 
article 2315 of the Civil Code, or they may hâve been based upon the 
implied liability of municipal corporations. However this may be, 
those cases bear but incidentally on the matters in hand. 

The solution of the question presented in this case is free from 
dilficulty, and résulta from making a clear distinction between those 
powers and duties of the city of New Orléans which are private, and 
those which are public or governmental. It must be borne in mind 
that the city of New Orléans is not sued in this action for any com- 
mission or omission by it in its corporate capacity. It is being sued 
for the neglect of duties of its olBeers. 

"So far as municipal corporations of any class, and however incorporated, 
exercise powers conferred on them for purposes essentially public,— purposes 
pertaining to the administration of gênerai laws made to enforce the gênerai 
policy of the state,— they should be deemed agencies of the state, and not sub- 
ject to be sued for any act or omission occurring whlle in the exercise of such 
power, unless by statute the action be given. In référence to such matters, 
they should stand as does sovereignty, whose agents they are,— subject to be 
sued only when the state, by statute, déclares they may be. In so far, how- 
ever, as they exercise powers not of this character, voluntarily assumed,— 
powers Intended for the private advantage and beneflt of the locality 
and its inhabitants,— there seems to be no suffleient reason why they should 
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be relleved from that llabllîty to suit and measure of actual damages to 
which an Indivldual or prlvate corporation exercistog the same powers, for 
purposes essentlally prlraté, wonld be Uable." 15 Am. & Eng. Enc. Law, verbis 
"Municipal Corporations," p. 1141, and cases tliere clted. 

"Neither tbe fédéral nor the state governments are llable for the unauthor- 
Ized torts of thelr offlpers, and municipal corporations are entitled to tlie same 
exemptions when théy act in a goverflniental or political capacity. But when 
the tort is commltted in the performance of some municipal or corporate duty, 
which Is prlvate in its nature, the corporation Is llable." 19 Am. & Eng. Enc. 
Law, verbis "Public Offlcers," p. 514, and cases therç cited. 

Field, in Ms work on the Law of t>àmages (page 33, § 37), says : 

"The true doctrine Is that the powers conferred in the sections we hâve 
been co^sidering are of a législative and governmental nature, for a defective 
executioii of which the city cannot beheld llable. In discharging thèse légis- 
lative ftimctions, the city acts as a qujisi sovereign, and is not responsible for 
a neglect or nonperformance of Its officiais or agents." 

Citations from anthoritative text writers to the same effect as the 
citatior^B jnst made could be multiplied. 

Ne3.fiy 40 years ago, in the case of Stewart v. New Orléans, 9 La, 
Ann. 461, the supreiqe court of Louisiana disttnctly recognized the 
doctrine that a munipipal corporation, in the exercise of power which 
it possegses for public purposes, and which it holds as part of the 
country, enjoys the exemption of government from responsibility for 
its own acts, and for the acts of its ofScers deriving their authority 
from the sovereign power. The suit was against the city of New 
Orléans for the value of a slave wrongfully and unjustifiably MUed 
by the police of the city, in a police raid ordered by the chief of 
police. The suprême court, in reversing the judgment against the 
city rendered by the lower court, said: 

"The judgment we thlnk erroneoùs, and the error results from a failure 
* * ♦ to make the proper distinction between the liability of a municipal 
corporation for acts of its offlcers in the exercise of powers which it pos- 
aesses for public purposes, and Whiçh it holds as part of the government of 
the country, and those Which are cbnferred upon it for prlvate purposes. 
Wlthih the sphère of the former, it enjoys the exemption of government from 
responsibility for its own acts, and the acts of its offlcers deriving tlieir 
authority from the sovereign power [cltlng authorities], whereas in the latter 
it is answerable for the acts of those who are, in law, its agents [citing 
authorities]. • ♦ • The inquiry which Is next presented is whether the 
powers under which the offlcers of the mimicîpality acted were conferred 
for public purposes. If so,; It foUows that the city is not llable for the acts 
of its offlcers, even though illégal, or of such a character as to subject the 
offlcers themselves to liability. The act of 1805, incorporating the city of 
New Orléans, provides for the appoiiitment of a mayor, recorder, and alder- 
men, and such subordinate' offlcers 'for preserving the peace and well ordering 
the aflairs of the city, as the council shall direct' Through ail the changes 
of city government, this power has been continued, and the conclusion, there- 
fore, that thèse powers are governmental, is strengthened by the fact that 
the constitutions of 1845 and 1852 both provide that 'the citizens of the city 
of New Orléans shall hâve the right of appointing the sevéral public offlcers 
necessary for the administration of the police of said city, pursuant tothe modes 
of élection which shall be provided by the législature. • *' *' (Article 128.) 
So that the right of regulatlng the police of the city of New Orléans does not 
rest alone upon législative permission, but is authorized by the constitution 
itself. Under thèse sanctions, watchmen are appointed as a necessary branch 
of the police of the city.> Their dutiea are tlie préservation of public order and 
iranquility, and tlie city, in appqiniing ihem, exercised a governmental function, con- 
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ferred upon it, in ils publie or municipal character, for publie purposes, exelusivély, 
and is not, tjierefore, liablefor the acts of it» offieers. " (Underlining mine. ) 

It is to be specially noted that article 128 of the constitution of 
1845, just cited, or its équivalent, has existed in ail the constitutions 
of this State, except that of 1868. State v. City of New Orléans, 
41 La. Ann. 173, 6 South. 592. The présent constitution and the 
city charter of 1882 both* recognize the city of New Orléans as one 
of the political divisions of the state, and as one of the arms of 
sovereignty for governmental purposes. In the case of Egerton v. 
Third Municipality of New Orléans, 1 La. Ann. 437, decided in 1846, 
the suprême court of Louisiana said : 

"It Is a remarkable fact * • • that the people of Louisiana, in conven- 
tion assembled, hâve twice considered the local government of this great 
metropolis as too important to be placed among those subordinate institutions, 
and hâve recognized the city of New Orléans, in its corporate eapacity, as 
entitled to peculiar political powers and privilèges. The right of the citizens 
of the city of New Orléans to appoint the several public offlcers necessary for 
the administration of the police of said city, * * * and the right of the 
offlcers thus appointed to be commissioned as justices of the peace, and to 
exercise such criminal jurisdiction for the punishment of minor crimes as the 
législature may vest in them, are secured and rendered permanent by article 
128 of the state constitution. Those political franchises stand upon the same 
ground as any other constitutional power, and tke city of New Orléans and its ofS,- 
cers are, for purposes of police and good order, and for the punishment of minor 
crimes and offenses, permanent functionaries of the government, " (Underlining mine.) 

This décision was rendered under the régime of the constitution 
of 1845, and the récognition of the local government of the city of 
New Orléans in the constitutions of 1812 and of 1845, which the 
suprême court said was "a remarkable fact," has since then been 
emphasized by further récognition in the constitutions of 1852 and 
1879. 

The Stewart Case, above cited, was afflrmed, and its doctrine de- 
clared conclusive, in the case of Lewis v. New Orléans, 12 La, Ann. 
190, which was a suit against the city of New Orléans for the value 
of a slave incarcerated in the parish prison by order of his master, 
the city deriving a pecuniary profit by receiving from the master a 
per diem compensation for keeping the slave incarcerated. The 
slave having fallen sick, and the master not being notifled, the ac- 
tion was brought to recover the slave's value from the city, because 
of the gross négligence of the j aller, the agent of the city. It will be 
noticed that the légal aspects of the Lewis Case are almost identical 
with the présent case. The suprême court held: 

"The power of the corporation to erect a police jail, to employ offlcers to 
superintend it, and to pass ordinances for its government, is, in effect, a power 
granied for publie purposes', and not private beneflt or advantage. * * * 
According to the priuciple announced in Stewart v. New Orléans, 9 La. Ann. 
461, and which we consider conclusive upon the subject, the ei'y eannot be held 
liable in the présent case for the nonfeasance or misfeasance of the offieers of the 
police jail." (Underlining mine.) 

The doctrine of the Stewart Case was again afianned in Benneft v. 
New Orléans, 14 La. Ann. 120. The court said: 

"It seems to be a well-settled principle in respect to the jurisdiction of com-ts 
that the sovereign eannot be sued without his consent * * * This exemp- 
tion from liability on the part of the government has been extended to munici- 
pal corporations vested with, and exercislng portions of, the sovereign power, 
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for the reason that such corporations are considered the représentatives of the 
government, and that thdr eiemption from suit is necessary t<> make the pré- 
rogative avaiiable to the gOTemment itself ;" citing Stewart Case and other 
cases. 

In the case of Howe y. New Orjeans, 12 La. Ann. 482, the suprême 
court ofLdpisiana said: 

"The City Is no gênerai warranter against the"acts of individuals. • • • 
It3 policé may be applied to (oj: the purpose of preventing injuries, but if such 
police err ié t/ieir juagment, or If injuries are oeoasioned becaase they are ii. efficient 
in the exercise of 1M puwers mth whiek tMy are veated, the oity ai large cannoi be held 
respomibU for aats of third^ peraons, whieh, under a more sagacious and efficient 
police, mightposmbly hâve beenprevented." (Underliningmlne.) 

In the case of New Orléans, M. & 0. R. Co. v. New Orléans, 26 
La. Ann. 478, the suprême court of Louisiana again recognized the 
doctrine that a municipal corporation possesses two classes of rights, 
V — public and private. In aU that relates to the one class, it is 
merely the agent of the state, and subject to its control, — ^and that, 
as to tke other clasa, It is the agent of the inhabitants of the place, — 
the corporators. The court adopted the language of Judge Dillon, 
to the effect that municipal corporations possess a double character, 
— the one, governmental, législative, or public; the other, in a sensé, 
proprietary or private, — and that the distinction, though sometimes 
difiicult to trace, is highly important, and is frequently referred to, 
particularly in the cases relating to the implied or common-law lia- 
bility of municipal corporations for the négligence of their servants, 
agents, and officers in the exécution ôf corporate duties and powers. 

The distinction, whlch is fully recognized by the suprême court 
of Louisiana, between the public and the private powers and ob- 
ligations of municipal corporations, has been just as fully recognized 
by the highest courts of many of the states. I refer only to a few 
of the many cases whlch state the distinction : 

The case of Western Collège v. City of Cleveland, 12 Ohio St. 377, 
was an action against the city of Cleveland for damages caused 
to property by a mob. There being no statute in Ohio similar to 
the Louisiana Act No. 51 of 1855, it was attempted to hold the city 
of Cleveland responsible by reason of its city charter, which pro- 
vided that: 

"It ahall be the duty of the city council to regulaie the police of the city. préserve 
the peace, prevent diaturbarueea aiid disorderly assemblages. " (Underliniug mine.) 

The suprême court of Ohio held that the duty intended was that 
properly appertaining to an administrative and législative body 
acting in the government of a city, — ^the making régulations, by-laws, 
and ordinances for the purposes specifled, to be enforced by the ap- 
pointment of officers, — and that neither on gênerai principles, nor 
from the effect of that enactment, was the city of Cleveland respon- 
sible for the destruction of property by a riotous assemblage, or for 
the neglect of the officers in not preserving the peace, and preventing 
sudh destruction. The Court said: 

"It is the duty of the state government to secure to the cltizens of the state 
the peaeeful enjoyment of their property, and its protection from wrongf ul and 
violent aets. For the proper discharge of this duty, power Is delegated in 
différent modes. One of thèse is the establishment of municipal corporations. 
Powers and privilèges are also conferred upon municipal corpora:tions to be ex- 
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erclsed for the benefit of the individuals of whom such corporations are com- 
posed, and, in connection wlth thèse powers and privilèges, duties are some- 
times speclflcally imposed. It la obvious that there Is a distinction between 
those powers delegated to municipal corporations to préserve the peace, and 
protect persons and property, whether to be exercised by législation or the ap- 
pointment of proper offlcers, and those powers and privilèges which are to be 
exercised for the improvement of the territory comprised within the limîts of 
the corporation, and its adaptation to the purposes of résidence and business. 
As to the first, the municipal corporation represents the state,— discharging du- 
ties incumbent on the state. As to the second, the municipal corporation rep- 
resents the pecuniary and proprietary interests of individuals. As to the first, 
responsibility for acts done or omitted is governed by the same rule of re- 
sponslbility which applies to like délégations of power. As to the second, the 
rules which govem the responsibility of individuals are properly applicable." 

A demurrer to tke pétition was sustained. 

The case of Ulrich t. City of St. Louis, 20 S. W. 467, decided by 
the suprême court of Missouri, was an action in which the plaintiff 
alleged that, while incarcerated in the workhouse of St. Louis, he 
was disabled for life by the négligence of the jailer. A gênerai dé- 
marrer having been filed to the pétition, the démarrer was sus- 
tained by the lower court, and the cause dismissed. The action of 
the lower court was sustained by the suprême court. In the course 
of its décision the court said: 

"The rule of law is well settled in this state that a municipal corporation is 
not answerable in damages for the négligent acts of its offlcers in the ex- 
écution of such powers as are conferred on the corporation for the public 
good;" citing cases. 

The court cited approvingly the language of Judge DiUon, as 
follows: 

"The police régulations of a city are not made and enforced in the interest 
of the city, in its corporate capacity, but In the interest of the public;" citing 
numerous cases. 

In the case of Eusher v. City of Dallas, 18 S. W. 333, decided by 
the suprême court of Texas, it was held that a complaint, in a suit 
against a city, which allèges the arrest of the plaintiff by a city 
policeman for a supposed violation of a city ordinance, of which vio- 
lation he was in fact innocent; that the arrest was made without 
a warrant or an affidavit; that unnecessary violence was used bj 
the policeman; and that the policeman was incompétent, to the 
knowledge of the city, — states no cause of action. The court said, 
inter alia: 

"A distinction is made where the act is done in promotion of the interest 
of the city, in its spécial corporate rights, and when done in the interest of the 
public. Where a city bas spécial powers granted by charter, other than those 
conceming the public good and government of its citizens, so that its offlcers' 
acts thereunder are the acts of agents, and not of public offlcers, the city may 
become liable; but not where the act is that of an offlcer in enforcing ordi- 
nances of social government, or a gênerai law of the land." 

In Whitfleld v. City of Paris, 19 S. W. 566, decided by the suprême 
court of Texas, where a policeman appointed by the city to kill dogs, 
negligently and recklessly discharged his gun at a dog, and seriously 
injured the plaintiff, a démarrer to the pétition was sustained, and 
the action of the lower court afBrmed by the suprême court The 
court said: 
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"Tte, enactinent of theordlnapce referred to In the pétition [an ordmance di- 
rectlflg.tiie liilling bf dogs fay a pollceman]was an, exercise, by tlie city of its 
ppllceiRpwer. Its purpose was to seenre the safety, health, and welfare of tlie 
public. The man whose act was complained of was not, therefore, a mère 
servant or employé, though the pétition so denominates hlm. He occupled the 
attitude of a (loliceman engaged in the enforcemçnt of an ordinance of the 
city. lii' suçh a case the maxim, 'respondeat superior,' does not apply. Where 
a city acts as the agent of the state,; It becomes the représentative of sover- 
eignty. It Is not acting in the management of its private or corporate con- 
cerns, but in the interest of the publig, and as the guardian of the health, 
peace, convéhlenee, and welfare of the public. Under such circumstances, it 
is net Uablé for the acts of its offlcers or employés engaged in the exécution 
of its ordlnances;" citing numerous cases, 

IQ the case of O'Rourke v. City of Sioux Falls (S. D.) 54 N. W. 
1044, a demurrer was sustained to a complaint setting eut that plain- 
tiff had suflered great personal injuries by the flring of a cannon in 
the streets of the city in violation of a city ordinance. The com- 
plaint alleged that thé city had appointed and continued in office 
a careless, inefladent, and négligent police force; that, with the full 
knowledge on the part of the memhers of the common council that it 
was to be done, the police offlcers permitted said cannon to be fired 
in the Street af ter dark, and at a time when it could not be discov- 
ered by travelers on the street. The court said: 

"There are two kinds of dutles imposed upon a municipal corporation, in 
respept to which there is a çlear distinction: One is Imposed for governmentai 
purposea, and is discharged in the interest of the public; and the other arises 
from the grant of some spécial power, in the exercise of which the munici- 
pality acts as a légal individual. In the latter case, the power is not held or 
exercised by the municlpality as or because it is one of the polltidal subdi- 
visions of the state, and for public governmentai purposes, but as and because 
it is, as an individual might be, the grautee of such power for private pur- 
poses. In Such case the municipality is on* the same footing with a private 
grantee of the same power, and is, libe him, liable for an injury caused by tlie 
improper use of such power. But where the power is conferred upon the 
municipality as one of the ;political divisions of the state, and conferred, not 
for any beneflt to resuit therefrom to such municipaUty, but as a means in the 
exercise of the Sovéreign povfër for the benefit of the public, the. corporation is 
not ansiner.able J'or nonfeaganee or malfeaaance hy its publie agents." Cases clted. 
(Undei^lining tnine.) 

Similarly, it has been held that a city is not responsible for the de- 
struction Of a building to stop the spread of flre (Gorreas v. San Fran- 
cisco, 1 Cal. 452); that the city of New Orléans was not liable for 
the neglect of flremen in not extinguishing iires (Yule v. New Or- 
léans, 25 La. Ann. 394); that a municipality is not responsible for 
neglecting to take précautions to prevent the spread of smaUpox 
(lowa Case; Field, Dam. p. 33, § 37). The cases cited are but a few 
of the adjudications on the subject, but they are amply sufficient to 
show that the distinctiop between the public and private duties and 
powers of municipal corporations is well established "throughout the 
country. 

But four cases hâve corne under my observation in which actions 
hâve been brought against municipalities for loss of human life: 
Ritz V. City of Austin, 20 S. W. 1029-1031, in which the court of 
civil appeals of Texas held that a Texas statute which allows actual 
damages for the death of any person through the wrongful act, 
neglect, or default of "another" allows recovery only against natural 
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persons, and not against corporations; City of Atchison v. Twine, 
9 Kan. 356; Dale Co. v. Gunter, 46 Ala. 118; and Luke v. Calhoun 
Oc, 52 Ala. 115. The three cases last cited were brought under 
spécial statutes distinctly giving a right of action against a naunici- 
pality or county for loss of life at the Lands of a mob. 

It is true, as Judge Dillon remarks, that it is sometimes difficult to 
détermine whether a particular case cornes under the opération of the 
governmental, or of the private, powers and duties of a municipal cor- 
poration. The difQculty naturally increases as particular cases ap- 
proach nearer to the line which divides the two sets of powers and 
obligations. But the instant case présents no difHculty in that re- 
spect. It seems to me that it woiûd be impossible to state an in- 
stance of public or governmental duty and power which would be 
plainer or more obvious than that which the instant case présents. 
I am perfectly clear that the duty, the nonperformance of which is 
hère complained of, was a duty of soTereignty, transferred by the 
sovereign to the city of New Orléans, and that in its performance 
the city was merely the représentative of the sovereign. I am 
equally çlear that in the exercise of this governmental power the 
city offlcers, quoad their acts under that power, are virtually state 
functionaries, acting for and on behalf of the state. In my judg- 
ment, the same exemption as to liability exists in this case in favor 
of the city as would exist in favor of the state, if state offlcers, by 
the nonperformance of duty prescribed by a state law appertaining 
to the governmental powers and duties of the state, had been guilty 
of the nonfeasance hère complained of. 

It may be that there are cases of extrême hardship where no re- 
dress can be had because of the malfeasance or nonfeasance of the 
oâicers of a municipality in the exercise of its governmental powers. 
The law of Canute the Dane making the vills responsible for the 
homicides committed within their limits, and King Alfred's law 
making the inbabitants of the tithings free pledges to the king for 
ail offenses committed in their districts, may hâve been wise laws. 
It may be that every one should hâve an interest in preventing vio- 
lence, and maintaining the public peace. But thèse are considéra- 
tions which address themselves exclusively to the lawmaker. The 
courts cannot legislate. They can but apply the law as they ând it. 

To summarize my conclusions: 

1. Act No. 51 of 1855, providing that municipal corporations shall 
be liable for the destruction of "property" by mobs, does not sus- 
tain an action for the taking of human life. 

2. The obligations of the city of New Orléans are of two kinds: 
The first consists of public or governmental duties; the second, of 
private or proprietary duties. As to the former the city is the 
représentative of the sovereign, and enjoys the exemption of sov- 
ereignty from liability to suit. As to the latter, the city may be 
sued for tort, or on contract, as a private corporation might be sued. 

3. The du^ of the city, upon the nonperfonnance of which this 
action is founded, is a public, governmental duty. 

Therefore, the exception of no cause of action must be sustained, 
and the cause dismissed. 
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STANDARD GASLIGHT CO. v. WOOD et al. 

(Circuit Court of Appeals, Second Circuit. April 19, 1894.) 

1. AssuMi'siT— Pleadino — Perfobmance of Contkact. 

Where one bas performed work In good f aîtli, tljougli not In the manner 
or Within the time prescribed by the eonti-act, and it bas been accepted, 
he may recover its reasonable value under tlie common coimts in as- 
sumpslt 

8. CoNTRACTs — Interprétation— CoNDiTroNS — Pknalties. 

Plaintiff contracted to do work for défendant, and complète it "by 
Novémber 16th, under a penalty of $100 per day, provided you hâve founda- 
tion reftdy by June 15th." Hdd, that the completion of the foundation was 
a condition précèdent, In def ault of which défendant could not claim the 
penalty as liquidated damages for plalntiff's delay. 

8. ApPKAt— Beview— Harmxess Errob. 

In àil action on a conti'act which eiùbodied a penalty for delay in per- 
formance on plaintifC's part, the court ruled during the trial that défend- 
ant ne^: not shôw actual damages arising from delay; and afterwards, 
in Its charge, it called the jury's attention to the fact, that no actual 
damage to défendant was shown. Sdd, that thé errbr wa^ withoui préju- 
dice Whére défendant had admitted that it was Impracticable to show 
actual damages. ' 

In Error to the Circuit Court of tlie United States for the South- 
ern District of New York. 

Action by Richard Wood and others, constituting the firm of E. 
D. Wood Se Co., against the Standard Gaslight Company. There 
was jiidgment for plaintiffs, and défendant brings error. 

Delos McCurdy, for plaintifE in error. 

Henry (jlalbraith Ward, for défendants in error. 

BeforelACOMBE and SHIPMAN, arcuit Judges. 

SHIPMAN, Circuit Judge. On April 11, 1891, the firm of R. D. 
Wood & Cd., the défendants in error, made a written proposition to 
the Standard Gaslight Company, the plaintifE in error, to construct 
for it a gas holder, which proposition was accepted in writing on 
the same day. The portion of the contract which is important in 
the présent case is as follpws : 

"We propose to deliver and erect on a foundation furnlshed by you, on your 
property on ISUst aûd 132a Sts., west, a three-litt gas holder and steel tank, 
the holder to hâve a capacity of 2,000,000 0. F. General dimensions as fol- 
io ws: * * *. Speciiications to be submitted for approval. Workmanship 
and materials t» be of the best, and the entire work to be completed by Nov. 
15 th, 1891, under a penalty of , $100 per day, provided you hâve foundation 
ready by June 15th, ail complète, for the sum of one hundred and forty-nine 
($149,000) thôusand dollars, payable as follows: [Then foUow the terms of 
payment.]" 

The contractors entered upon the work, but it was not completed 
and accepted until February 16, 1892, or, in the opinion of the 
gas company,( until February 27, 1892. The gas holder and tank 
were subsequently, and when the need for their use required, used 
by the company. R. D. Wood & Co. brought suit against the gas- 
llght company in the circuit court for the southern district of New 
York to reeover |52,293.06, the amount claimed to be due from it 
for work and material upon the structure. 
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The complaint alleged the projwsition, its acceptance, and the 
construction of a gas holder and tank in conformity with the spéci- 
fications laid down by the défendant, "ail of which was donc by the 
plaintiffs at the spécial instance and request of the défendant, and 
was completed and delivered by the plaintiffs to défendant, and 
accepted by the défendant." The complaint further alleged "that 
the work, labor, and service performed by the plaintiffs in and about 
the construction of the said gas tank were and are of the reason- 
able value of |149,000;" and further alleged an unpaid indebtedness 
of the amount which has been stated. The défendant, in its an- 
swer, admitted the construction of a gas holder and tank, but 
denied that it complied with the spécifications, or that it was com- 
pleted and accepted within the time required by the contract, or 
except subject to the penalties imposed for delay, or that it was 
worth $149,000, or that the sum of |52,293.06 was due. The answer 
also contained a counterclaim for |28,800, the amount of penalties 
incurred'by the plaintiff as fixed by the contract for delay, and 
alleged that by reason of the plaintiffs' default its actual damages 
were the amount of $30,000, or thereabouts. 

Under the issues as thus framed the plaintiffs offered évidence 
that the foundation which the défendant was to hâve ready by June 
15th was not completed until August 5th; that, therefore, they 
were not able to complète the work by November 15th, and that 
it was compelled to be finished in the winter, and was subjected 
to conséquent delays, but was finished in a reasonable time. To 
the évidence showing excuses for nonperformance of the agreement 
to complète the work by November 13th the défendant seasonably 
excepted. The testimony of the défendant was that its delay in 
completing the foundation was caused by the plaintiffs, and that it 
was substantially completed on June 15th. It was finally conceded 
that the plaintiffs substantially conformed to the spécifications, that 
there was no claim for damages predicated upon defects in the 
character of the work, and that at some time the structure was 
accepted. The court chargea the jury that the plaintiffs were en- 
titled to the balance which théy claimed, unless the défendant was 
entitled to recoup and reduce the amount of the plaintiffs' recovery 
because of the breaking of contract on their part to complète the 
structure by November 15th; and further charged that, if the de- 
fendant had performed the condition upon its part by having the 
foundation for this structure ready — ready within the meaning of 
the contract — on the 15th of June, then the défendants were entitled 
to recover by way of recoupment against the plaintiffs' claim at the 
rate of $100 per day for the number of days' delay which elapSed 
after the 15th day of November until the structure was really sub- 
stantially completed; and submitted to the jury the question 
whether the foundation for the structure was ready on the 15th 
day of June, within the meaning of the contract, and that it was 
ready within such meaning if the défendant, having done everything 
within its own control towards completion, had been hindered by 
the default of the plaintiffs from entire completion. The court 
further charged that if the structure was not ready, through the 
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default of the defei^^apts, the pîaiptiffs were entitled to the whole 
cô'ntriact price; b^it, if tïie jury found that the défendant performed 
its .Ôljligation in haying the foundation ready, within the spirit of 
the cdntract, by tlie Ipth day of June, then they were to détermine 
hpw many da,ys ensueq after the 15th day of NoTember of delay in 
tùe cômpletion of the work, and were to allow the défendant by 
Titay of recoupment $100 for every day. The court further chargéd 
that the défendant could be entitled to recover damages for un- 
rçasonable delay in completing the structure if damages had beeu 
shbwn, even though it ^ppeared that the foundation was not ready 
on the 15th of June; but that, when the défendant relied upon the 
rèçoyery of the |100 per day, then ît must appear that the foundation 
was ready on June IS^b. The défendant excepted to the charge 
that the condition in tùg contract in regard to the foundation was 
a condition précèdent, and further excepted to the statement that 
no, actual damage by reason of the nonfulflUment of the contract 
was proved, and called the attention of the jndge to his remark 
during the progress offhe trial that he ehould probably rule that 
the prôVision for $100 per day was tobe treated as liquidated dam- 
ages, and to his reply in the afllirmative to the question of the de 
fendarit's counsel whetljer the court would rule that actual dam- 
ages nçéd not be proved. The jury returned a verdict for the full 
amount pf the plaintiffs' daim. 

Thîe propositions upon which the exceptions of the plaintiiî in 
error are founded are, threefold. The flrst and second will be con- 
sidered together : First, that no évidence in excuse for nonperf orm- 
ance of the agreement to complète the work on November 15th was 
admissible, because the complaint averred performance, and under 
such an averment 'évidence in excuse of nonperformance was not 
admissible. Second, that the provision of the contract which called 
upon the gas company to complète the foundation by June 15th 
was not an imperative condition précèdent, and that the gas com- 
pany was entitled to its liquidated damages for delay after Novem- 
berl5th. 

The first objection proceeds from a misconception of the char- 
acter of the complaint, which was in gênerai assumpsit for the 
reasonable value of work which the défendant had accepted, and 
was framed in accordance with the rule of pleading stated in Der- 
mott V. Jones, 2 Wall. 1, as f oUows : 

"Where ie [the plaintiflf] bas In good faith fulflUed, but not In the manner 
or not within the tlme prescribed by, the contract, and the other party bas 
sanctîoned or accepted the worli, he may recover upon the common counts 
in indebitatus assumpsit. He must prbduce the contract upon the trial, and 
it will be applied as far as It can be traced; but if, by the fault of the défend- 
ant, the cost of the work or materials has been increased, in so far the jury 
will be warranted In departing from the contract priées. In such cases the 
deifehdant is entitled to recoup for the damages he may hâve sustained by 
thë plaintlfiC's déviations from the contract, not induced by himself, both as 
to the manner and tlme of thft performance." 

The invalidity of the second exception, which relates to the con- 
struction of the contract, and to the obligations of the respective 
parties in case the contractors' promise to complète the work by 
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November 15th rested upon the completion of the foundation by 
June 15th, will be manifest by référence to authoritative décisions 
of comparatively récent date. The two promises were not con- 
current, for the acts to be performed were not simultaneous. 2 Pars. 
Coût. c. 3, p. 189. The promise to complète on November 15th, and 
to pay |100 for each day's default thereafter, expressly hinged upon 
the gas company's completion of its part of the work by June 15th. 
When the condition upon which the promise depended was unper- 
formed through the default of the gas company, the promise to 
complète by a certain day was no longer obligatory; but, if the 
contractors entered upon the work, they were under an obligation 
to finish within a reasonable time. The gas company had, by its 
default, waived or abandoned the right to call upon the contractors 
for strict performance as to time, who, if they entered forthwith 
upon the work, had the right to a reasonable time for performance. 
Dannat v. FuUer, 120 N. Y. 554, 24 N. E. 815; Mansfleld v. Eailroad 
C5o., 102 N. Y. 205, 6 N. E. 386; Dermott v. Jones, 23 How. 220. 
The évidence on the part of the défendants in error, that, having 
been thrown over into the winter in conséquence of the gas com- 
pany's delay, they were delajed from prompt completion of the work 
by the inclemency of the weather, tended to show that they were 
complying with their duty as to time. 

Third. The défendant says that if it was not entitled to liquidated 
damages it was entitled to prove that it had sustained actual dam- 
ages for failure to fumish the tank within the limited time, and 
that it was deprived of an opportunity to do so by the interlocutory 
ruling of the court. It had a right to prove that it had sustained 
actual damages by unreasonable delay on the part of the contract- 
ors, and, if it was apparent that it had desired to offer such proof, 
but had refrained from the attempt by the ruling of the court, fair- 
ness would require that the opportunity to make such présentation 
should be afforded. But the record shows that it was in the opin- 
ion of the défendant absolutely impracticable for any person to as- 
certain what damages were suffered from the delay, and conse- 
quently it received no injury by reason of the quoted statement 
which was made by the court during the progrress of the trial. 

There is no error in the record, and the iudgment of the circuit 
court is aflfirmed. 



MTJNDY et al. v. STEVENS. 

(Circuit Court of Appeals, Third Circuit January 23, 1894.) 

No. 15. 

1. Performance op Contkact— .Question t-or Jury. 

A contract for the excavation of a harbor was sublet (February 2, 1892) 
under an agreement that the worli would be performed "within the time 
flxed by said contract and the extensions thereof, granted or to be grant- 
ed," and the further stipulation that the original contracter should hâve 
the right to proceed with the completion of the worli if there should be a 
failure under the agreement to perform the contract so as to endanger a 
forfeiture. The time fixed by the contract for the performance of the 
work was extended from December 31, 1891, to June 30, 1892, and there- 
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after t(f July 31, 1892, and, flnaUy, to December 31, 1892. Pending thls 
final extension (August 16, 1892), the original contracter resumed posses- 
sion of thè work. HM, iri an action on a bond given by the original con- 
tractor to secure payments under the agreement, that It could net be said, 
as mattejj of law, that the danger of forfeiture was so great as to justify 
resumptlon of the work by the original contracter. 
S. Altération dp Contbact— DisoHARaE of Surbties. 

A contract for the excavation of a harbor havlng been sublet, It was 
agreèd between the parties that the contracter should pay over ail moneys 
recelved therefor from the government, and that the subcontractor should 
pay In return a stlpulated sum In monthly Installments for each yard 
excavated durlng the month, wlth ,the provlso that, If at thls rate any 
Installment fell below $9,000, the déflcléney should be deducted from the 
next payrhent recelved from the government. Héld, vrhere a bond had 
been glven by the contractor, that a subséquent réduction in the amount 
of the installments tp 2% cents per yard, and the eliiSaination of the pro- 
vision In relation to minimum payments released a surety who had no 
knowledgô of the change in the agreement. 

8. Action against Suhkties— Plèadino and Proof, 

In an action against sureties on a bond glven to secure performance of 
a contract, the défense of material altérations In tJie contract, operating 
to release the sureties, may b© made (Pa. Proc. Act, May 25, 1887) under 
the plea of the gênerai issue, and without préviens notice. 

4 SaMB— BURDBN OF PrOOF. 

A surety who défends on the ground of an altération in the contract 
operating to release him has not the burden of showing that such altéra- 
tion was without hls consent, when the plaintifC himsell sets eut the altéra- 
tion in his statement of claim, and Intreduces it In évidence. 

5. DischaRgb of Sukett— Altération of Contract. 

A surety who, as attdrney In fact for une of the prlnclpals, exécutes a 
ïupplementary contract alterlng the original to his own préjudice as 
surety, wiU be presùmed to consent to the altération, and is therefere not 
dlscharged. 

6. Same. 

When an altération of a contract to the préjudice of the sureties Is 
assented to by one of them, but not by the other, the one remains bound, 
but the ether Is dlscharged. 

7. Same— Practicb on Appeal. 

In an action on a bond, one of the sureties claimed a release by reason 
of an altération, and presented the question of praying an instruction in 
hls favor. The court reserved the question, and a verdict was retumed 
against ail the defondantâ. The surety then inoved for judgment in his 
faver, non obstante, but themotion was dlsmissed. and judgment entered 
against the défendants generally. On writ of error, the appellate court 
decided in the surety's fayor. Ecld, that the proper practice was to re- 
verse the judgment, wlth directions to allew plaintifC to enter a noUe 
prosequi against the surety, and then to enter judgment on the verdict 
against the other défendants. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsjivania. 

TMs Vi'as an action upon a bond given to secure the performance 
of a contract, and was brought by C. Amory Stevens against James 
A. Mundy, Joseph Busch, and William B. Johns, doing business as 
James A. Mundy & Oo., as principals, and John M. Sharp and 
Ciarence Busch as sureties. There was a verdict and judgment 
for plaintiff agaiùst ail the défendants, and they bring the case hère 
on error. 

The materiai îacts were as follows: James A. Mundy & Co. had con- 
tracted wlth the United States to furnlsb tl^e necessary plant and do the 
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.work requlred for the improvement of the harbor of Philadelphla, and they 
were bound to remove 1,075,000 cublc yards of earth by December 31, 1891. 
At that date they had made but llttle progress, and they then secured an 
extension of time until June 30, 1892. In Febniary, 1892, tliey sublet the 
work to plaintifC under the foUowing contract: 

"Agreement, made this second day of February, 1892, between C. Amory 
Stevens, party of the first part, and James A. Mundy & Company, consisting 
of James A. Mnndy, Joseph Busch, and William B. Johns, parties of the sec- 
ond part. 1 

"(1) The party of the flrst part agrées to furnish the necessary plant and 
do ail the work requlred for the improvement of the harbor between Phila- 
delphla and Camden, as described in the contract between the parties of the 
second part and Major O. W. Raymond, U. S. army, under date of Aprll 23, 
1891. 

"(2) Thé party of the flrst part agrées to assume ail the duties and obliga- 
tions Imposed by sald contract upon the flrm of James A. Mundy & Company, 
and to keep and perfonn ail the vmdertakings, agreements, and covenants 
which said flrm undertook to keep and perform under said contract. 

"(3) The party of the first part fm-ther agrées to perform the work men- 
tioned in said contract, and tlie moditlcations thereof made or to be made, 
in the manner and within the time flxed by said contract and the extensions 
thereof, granted or to be granted, and to save said flrm of James A. Mundy 
& Company, and each of them, harmless from ail loss or damage which might 
ensue to them by reason of any failure faithfuUy to perform said contract, 
resulting from the wrongful act or omission of said party of the flrst part or 
his représentatives. 

"(4) The parties of the second part agrée to pay to the party of the first 
part for ail work done by hlm hereunder, and as soon as the samé Is reœived- 
from the war department by said parties of the second part, the same amount 
and priées for the work that the parties of the second part shall receive 
under their above-mentioned contract with the war department, to wit: Flrst. 
Ten and seven-eighths (10%) cents per cubic yard, measured in the scows, 
for ail material excavated, removed, and deposited at the place provided by 
the said James A. Mimdy & Company, and approved by the engineer offlcer 
in charge for the entire improvement of the Philadelphia harbor approved 
by congress. Second. One dollar and ninety cents ($1.90) per lineal foot for 
piles and timber roofing or revetment removed. Third. Nine and a half (9%) 
cents per cublc yard, measitted upon the scows, for ail dredged material 
deposited and spread upon League island, this price to be in addition to the 
price p.er cubic yard paid under item one. J 

"(5) The parties of the second part will properly forward ail applications 
for payments as soon as the same may be received from the party of the 
flrst part, and will make such reasonable requests and applications concern- 
ing the terms of said contract or modifications thereof as the party of the 
lirst part may suggest. 

"(6) The party of the first part, in considération of the premises, horeby 
agrées to pay to the parties of the second part the sum of oue hundred and 
seventy-nine thousand dollars ($179,000) as foUows: The parties of the sec- 
ond part shall be paid monthly, until the payment of ail money becoming due 
to them under the provisions of this section, the sum of three cents per 
yard for aU material dredged dm-ing tlie month, and if subséquent to June 
30, 1892, any such monthly payment shall not amount to at least nine thou- 
sand dollars ($9,000), the parties of the second part may deduct from the 
next payment falllng due the party of the first part thereafter, under the pro- 
visions of the fourth section hereof, such sum as shall bring the payment 
for such preceding month up to the said sum of $9,000. The unpaid part of 
such $9,000 shall draw interest at six (6) per cent, from the date on whicb 
it should hâve been paid until paid or deducted as aforesaid; but no action 
shall be brought by the parties of the second part against the party of the 
flrst part for any such déficit below $9,000 in a monthly payment, unless 
said party of the first part shall fail to perform the work uuder this contract, 
and the parties of the second part shall be thereby compelled to complète the 
work. Said sum of $179,000 shaU be paid within eighteen (18) months from 
this date; $150,000 thereof shall, if practicable, be paid within one year from 



80 FEDBKAL BEPORTEE, Vol. 61. 

thls date, and, tu côsé any part of saia sum of $150,000 shall then remain 
unpald, sTieh part shall draw Interest àt six (6) per cent from that date tlll 
payment. . 

"(7) Upon the coinpletlon of the work irnder the said contract with the 
war department, or wlienever the war department shall malie payment of its 
réservation, the Said parties of the second part shall retain (and from the 
first portion of the réservation so paid) such amount of the réservation made 
by the war department under said contract as shall, at the date hereof , be due 
to the said parties of the second part for vyorlî already performed; but the 
said parties of the second part shall pay over to the said party of the first part 
ail such portion of said réservation as shall be hereafter retained by the war 
department under its contract for work thereunder undertaken, and completed 
by the said party of the first part on, and after the date of this contract. 

"(8) The parties of the second part may receive from the government and re- 
tain the amount due for work done by them prior to the date of thls agree- 
ment. 

"(9) In case the party of the first part shall fail to perform this contract, so 
as to endanger the f orf eiture of the contract with the war department, the 
parties of the second part sball hâve the right to proceed to the completion of 
the work in order to keep good their above-mentioned contract with the war 
department." 

After the exécution of this contract and the making of the bond sued on, the 
following supplemental contract was made: 

"Xt is hereby mutually agr'eed by and between Ç. Amory Stevens, of the first 
part, and James A. Mundy, Joseph Busch, and William B. Johns, copartners 
trading under the name of James A. Mundy & Oo., parties of the second part, 
as foUows: The sixth section or parà^aph of the agreement for the per- 
formance of the work Of dredgîng Philadelphia harbor, made and entered into 
by and • between the parties hereto, and dated the second day of February, 
1892, is hereby whoUy cancelçd and retoked, and the following is hereby sub- 
stitùtéd as and fOr the said sixth section or paragràph of said contract, and 
the whole thereof, to wit: '(6) The party Of the first part, Ih considération of 
thé premises, hereby agrées to pay tô the parties of the second part the sum 
of one huhdred and seventy-nine thousànd dollars ($179,000) as follows: The 
parties of the second part shall be pàld monthly, until the payment of ail 
mohey becoming due to them under the provisions of this section, the sum of 
two and one-half cents per cubic yard for ail material dredged during the 
month.' AU the other terms and provisions of said contract of February sec- 
ond shall remain in full force and virtue. 

"Sealed with our seals and dated this day of June, 1892. 

"Witness: 

"N. H. Rand. Jas. A. Mundy. [L. S.] 

"N. H. Rand. Wm. B. Johns. [L. S.] 

■ "N. H. Rand. Jôs. Busch, 

"Per C. M. Busch, Atty. [L. S.] 
"N. H. Rand. C. Amory Stevens. [L. S.]" 

The bond sued on was as follows: 

"Know ail men by thèse présents that we, James A. Mundy, Joseph Busch, 
and William B. Johns, composing the firm of .James A. Mundy & Company, 
as principals, and John M. Sharp and Clarence M. Biisch, as sureties, are held 
and firmly bound unto O. Amory Stevens in the pénal sum of two liundred and 
fifty thousànd dollars ($250,000), lawful money of the United States of Ameri- 
ca, to be paid to the said G. Amory Stevens, hls executors, administrators, or 
asslgns, for which payment well and truly to be made we bind ourselves, our 
hêijrs, executors, and administrators, firmly by thèse présents. 

''Séaléd with ovir seals. Dated the second day of February, one thousànd 
eight hundred and ninety-two. 

"The conditions of the above obligation are such that if the above-bounden 
James A. Mundy, Joseph Busch, and William B. Johns, composing the firm of 
James A. Mundy & Company, their heirs, executors, or administrators, 
shall well and truly pay or cause to be paid unto the above-named C. 
Amory Stevens, his executors, administrators, or asslgns, immediately up- 
on the recéipt thereof by them from the department of war of the Unit- 
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ed States of America, ail and every eum or sums of money paid the sald 
firm of James A. Mundy & Company by the sald department of war for 
work of any natiire whatsoever performed or done by the sald James A. 
Mundy & Company or the sald 0. Amory Stevens, under and by virtue of 
an agreement for the improvement of Philadelphia harbor, made by and be- 
tween the said firm of James A. Mtmdy & Company and the department of 
war of the United States of America, and dated the 21st day of Aprll, 1891, 
as provided in the agreement of even date herewlth by and between the sald 
James A. Mundy, Joseph Busch, and William B. Johns, coœposing the firm 
of James A. Mundy & Company, and the said C. Amory Stevens ; and, further, 
if the above-bounden James A. Mundy, Joseph Busch, and William B. Johns, 
composing the firm of James A. Mundy & Company,— in the event that the said 
department of war of the United States of America, or the représentatives of 
the government of the United States of America, shall, by reason or on ac- 
eount of the exécution of the said agreement between the said James A. Mun- 
dy, Joseph Busch, and William B. Johns, composing the firm of James A, 
Mundy & Company, and 0. Amory Stevens, of even date herewlth, and the 
rlghts and privilèges acqulred by the said C. Amory Stevens thereunder, or by 
reason of any act, omission, or négligence on the part of the said James A. 
Mundy, Joseph Busch, and William B. Johns, or the sald firm of James A. 
Mundy & Company, durlng the existence of said agreements, or either of them, 
déclare the said agreement between the department of war of the United 
States of America and the said James A. Mundy & Company for the improve- 
ment of Philadelphia harbor, dated the 21st day of April, 1891, forfeited or 
annuUed, or shall take any proceedings to forf eit or annul sald contract,— shall, 
Immediately upon such agreement being declared forfeited, or proceedings 
thereunder so talien by sald department, well and truly pay or cause to be paid 
unto the said C. Amory Stevens, his executors, administrators, or assigns, the 
suin of one hundred and seventy-nine thousand dollars ($179,000), or so much 
thereof as shall then hâve been paid unto the said James A. Mundy, Joseph 
Busch, and William B. Johns, in the manner and as provided for in the said 
agreement between the said James A. Mundy, Joseph Busch, and William B. 
Johns, and the said C. Amory Stevens, of even date herewlth: Then, and in 
the event of ail the aforesaid conditions being fully carried out and complied 
with, the above obligation to be vold; otjierwise, to remain In fuU force and 
virtue. James A. Mundy. [L. S.] 

"William B. Johns, 

"By John M. Sharp, Atty. [L. S.] 

"Joseph Busch, 

"By C. M. Busch, Atty. [L. S.] 

"John M. Sharp, [L. S.] 

"C. M. Busch. [L. S.] 

"Sealed and deUvered in the présence of 
"Edward Kent." 

The plaintilï, Stevens, af ter entering upon the worli under his contract, made 
but slow progress, and, on the expiration of the extended time, only aDout one- 
third of the required excavation had been made. Another extension, until 
July 31, 1892, was then procured, at the end of which time a final extension 
was granted by the government, imtil December 31, 1892. The évidence 
tended to show that, in the latter part of July, work was stopped by the plain- 
tifif, but was begun again early in August, and that Mundy & Co. were then 
in default for payments. On August IGth they took possession of the plant, 
and put an end to their contract with plaintiff. The suit is brought to re- 
cover payments alleged to hâve become due at that time. 

George L. Crawf ord, for plaintiffs in errer. 

John G. Johnson and Henry N. Paul, for défendant in error. 

Before ACHESON, Circuit Judge, and GEEEN, District Judge. 

ACHESON, Circuit Judge. In treating this case, we will con- 
sider, flrst, the seventh assignment of error, which is based upon the 
following exception, namely: 
v.6lF.no.l — 6 
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"GotmsMfoir défendants except to so much of the charge as states that the 
verdict toOWlfl'be for the plalntlff ûnless the Jury find that the défendants 
believed, on Augiist 16, that the plalntlff would not ûnlsh the work by Janu- 
ary 1." 

This was thé pnly exception to the charge, which was very fuU, — 
corering every branch of the case. The exception, it will be per- 
ceived, does not quote any part of the charge, but goès only to the 
supposed gênerai effect thereof in the one particular mentioned. It 
rests upon the following clause of the agreement of Pebruary 2, 1892, 
between Steyens (party of the flrst part) and Mundy & Co. (parties 
of the second part): 

"(9) In case the party of the flrst part shall fall to perform thls contract, so 
as ta endanger the forfeiture of the qoûtract with the war department, the 
parties of the second part shall hâve the rlght to proceed to the completion of 
the work, in order tO keep good their above-mentloned contract with the war 
department." 

The défendants below (the plaintiffs in error) did not ask the 
court to' givè thè jury any spécial instructions wîth référence to 
this provision of the contract or its bearing upon the pending con- 
troversy. So far as the record shows, they did not présent their 
views upon that subject to the court otherwise than by the brief and 
vague exception above quoted. Hère, as the case iô presented in 
the printed argument, two points are made, namely: ; 

"(1) The real question was, had Stevens, Angust 16, 189!2; endangered the 
forfeitnre of the contr-act, the judge's charge rather concedlng this, and treat- 
ing It as walved? (2) The évidence is conoluslve, requlrlng the court to say, 
as matter of law, that Stevens had then so endangered forfeiture as to justlfy 
Mundy & Co. resuming the. plant under the contract." 

But we think it would hâve been plain error had, fhe court so 
instmcted the jury. The contract of February 2, 1892, v?hereby 
Stevens agreed to perform the work which Mundy & Co. had under- 
taken to do by their contract with the United States government, 
expressly provided that Stevens was to do the work "within the times 
flxed by said contract and the extensions thereof, granted or to be 
granted." It is, then, very clear that Stevens was entitled to 
the beneflt of the extension of the time of performance until January 
1, 1893, whicli, the government had granted in the flrst week of 
August, 1892. Hence Mundy & Co. had no right to oust Stevens at 
thp very beginning of the extended time without good reason shown. 
The case, therefore, was not one for peremptory instructions. 
Whether Mundy & Co. hàd justifiable cause for taking possession of 
the plant and work on August 16th was submitted to the jury for 
their détermination, the question being presented to them in two 
aspects. First, however, the jury were instructed that if, prior to 
that date, there had been ah absolute or substantial failure by Stev- 
ens to comply with his contract, he was not entitled to recover any- 
thing, and whether he had so failed was referred to the jury. Then 
the charge proceeded thus: 

"The défendants further assert [and thus we approach the real subject of 
controversy between thèse parties, in the Judgment of the court] that the 
plaintive absolutely abandoned the work, voluntarily, in August; and that, 
éven if he did not, he was then so far behind In its performance that he 
could not hâve completed it by the end of the year, whén the government re- 
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quired It to be completed, or, at least, that they were justified by past and ex- 
isting circumstances in believlng that he would not so complète It withln the 
time. Herein Is embraced the substance' of the défense." 

Now it is to be observed that the défendants below took no spe- 
ciflc exception to this portion of the charge as misstating the real 
subject-matter of controversy or unduly narrowing the issues. 

The court next proceeded to submit to the jury the question 
whether Stevens, the plaintiff, had abandoned the work when the de- 
fendants Mundy & Co. took possession, with instructions that, if they 
so found, the plaintiff could not recover. Finally, the court submit- 
ted to the jury the question whether the plaintiff was so far be- 
hind in his work on August 16th that Mundy & Co. were justified in 
believing that he would not complète the work by the end of the year. 
Hère the court said: 

"The only serions source of danger to the contract at the time referred to 
was from failure to complète the worls by the end of the year. The efforts 
of the engineer in charge were intended principally, as it would seem from 
past expérience, to basten the work. I repeat that the only real source of 
danger was involved in the question whether the plaintiff would complète the 
work within the period named. If you flnd from the évidence that Mundy & 
Co. were justified in believing, from ail the circumstances, that the plaintiff 
would not complète it within the year, then they were justified in turning him 
out, and resuming the work themselves; otherwlse, they were not" 

And the jury were further instructed that ail the circumstances 
existing at the time the plant was seized by the défendants, and a!l 
past expérience respecting the work, — the plaintiff 's prior f all- 
ures and his conduct, — were to be taken into account in determin- 
ing the question whether or not the défendants were justified in be- 
lieving that the plaintiff would not finish the work by the last of 
the year, and that if they so believed, or were justified in so be- 
lieving, they were justified in turning the plaintiff out, and he could 
not recover. We are not convinced that tbe défendants below had 
any right to complain of the manner in which the case was sub- 
mitted to the jury. From our examination of the évidence, we do 
not discover that on August 16, 1892, there was any real danger of 
the forfeiture of Mundy & Co.'s contract with the government other 
than from the possible failure to complète the work within the ex- 
tended time. By the extension in August, presumably, the govern- 
ment had waived past delinquencies. Moreover, the uncontradicted 
testimony is that the extension was unconditional, — not dépendent 
upon an increase of the plant. Our conclusion, then, is that the 
seventh assignment of error is without substantial merit, and, ac- 
cordingly, it is overruled. 

AU the other assignments of error relate to the liability of the 
sureties in the bond of Pebruary 2, 1892, and they will be considered 
together. The bond was conditioned for the payment to Stevens by 
IMundy & Co. of ail moneys received by them for work done under 
the contract with the government, "as provided in the agreement of 
even date herewith" between Mundy & Co. and Stevens. Turning to 
that agreement, we find that, by the fourth paragraph thereof, Mun- 
dy & Co. (parties of the second part) bound themselves to pay to 
Stevens (party of the flrst part) the contract price for ail work done 
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by iim as th6 moneys therefor werè received by tbem fïom the 
goremment. The sixtli paragrapii of tîiis agreement bonnd Sterens 
to pay to Mundy & Co. the considération or smn of $179,000, as 
followèf 

"The parties of the second part shall be paid monthly, until the payment of ail 
money becoming due to them under thé provisions of this section, the sum of 
tljree cents per yard for ail mater ial dredged durlng the month, and if subsé- 
quent to; June 30, 1892, any such monthly payment shall not amount to at 
least riîhe thousand dollars ($9,000), the parties of the second part may deduct 
from the ûext payment falling due the party of the first part thereafter, un- 
der the provisions of the fourth section hereof , such sum as shall bring the 
payment for such preceding month up to the said sum of $9,000. The unpaid 
part of such $9,000 shall draw interest at six (Q) per cent, from th« date on 
which it should hâve been paid imtll paid or deducted as aforesaid; but no 
action' sMallbe brought by the parties of the second part against the party of 
the first part for any such déficit below $9,000 in a monthly payment, unless 
said party of the first part shall fail to perform the work under this contract, 
and the piayties of the second part shall be thereby compelled to complète the 
work. S^l^ sum of $179,000 shall be paid within eighteen (18) months from 
this datè;^: $190,000 tliereof shall, if practicable, be paid within, one year from 
this dat€!, and in case any part of said sum of $150,000 shall then remain un- 
paid, siich unpaid part shall draw interest at six (6) per cent, from that date 
till payrùèiit." ' 

In the month of June, 1892, Sterens and Mnndy & Co.entered into 
a supplementary agreement, whereby the sixth paragraph of the 
agreement of February 2, 1892, was canceled and revoked, and the 
foUowing section was substituted therefor: 

"(6) The party of the first part, in considération of the premises, hereby 
agrées to pay to the parties of the second part the sum of one hundred and 
seventy-ninè thousand dollars ($179,000) as foUows: The parties of the second 
part shall be paid monthly, until the payment of ail money becoming due to 
them under the provision of this section, the sum of two and one-half cents 
per cubic yard for ail material dredged durlng the month " 

Was this change material to the sureties? We are constrained 
to hold that it was. True, the bond is not conditioned for the per- 
formance' génerally by Mundy & Co. of their stipulations. Yet the 
payments to Stevens, for which the bond is conditioned, were to be 
made "as provided in the agreement," and the fourth and sixth par- 
agraphs thèreof are so related to each other that, with référence to 
the obligation which the sureties assumed, they must be read to- 
gether. Now, the latter paragraph secured to Mundy & Co., after 
the month of July, 1892, the right to a monthly déduction of not less 
than |9,000 from the payments to be made by them to Stevens under 
the fourth paragraph, The beneflt of this provision undoubtedly 
inured to the sureties, and without their concurrence they could not 
be deprived of this right of défalcation. Navigation Co. v. Rolt, 6 
C. B. (N. S.) 550; Calvert v. Docli Co., 2 Keen, 638, 639; Bragg v. 
Shain, 49 Cal. 131; Dundas v. Sterling, 4 Pa. St 73. The June 
agreement, however, did not merely reduce the rate of payment to 
Mundy & Co., but altogether canceled the provision securing a min- 
imum monthly déduction of |9,000 from the payments to Stevens. 
That the position of the sureties was thus altered to their préjudice 
seems to us an unavoidable conclusion. Indeed, it materially alîect- 
ed their liability with respect to the identical fund (the August pay- 
ment by the government), which is the subject-matter of this suit. 
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Thèse views are npt inconsistent with our nilings in Harper v. In- 
surance Co., 5 C. C. A. 505, 56 Fed. 281. The agreement there did 
not appropriate the agent's comniissions to the payment of his in- 
debtedness, and the créditer was under no sort of obligation to com- 
pel the agent to make such application. The Insurance company, 
at its pleasure, might hare required the agent to account for and 
pay over his commissions in excess of a certain monthly sum, but it 
had not engagea to do so, and owed no duty in that regard to the 
surety. The new schedule of commissions was no departure from 
the contract with the surety, and in no wise altered his position. 

The point made by the défendant in error that the sureties could 
not in the court below raise the défense based on the change of the 
contract without previous notice thereof is not sustainable. No rule 
of court requiring such notice bas been brought to our attention, 
and by the Pennsylvania procédure act of May 25, 1887 (P. L. 271), 
the défense was permissible under the plea of the gênerai issue, and, 
indeed, a spécial plea setting it up was not allowable. Nor can we 
assent to the proposition that the burden of proof was upon the 
sureties to show that the altération of the agreement of February 
2, 1892, was without their consent. The cases cited in support of 
this position are inapplicable, for the sureties hère were not the 
actors. The plaintiff set forth the supplementary agreement of 
June, 1892, in his statement of claim, — ^made it part of his case, and 
introduced it in évidence. The burden of proof, therefore, was upon 
him. Whart. Et. § 357. We are unable to find in this record any 
évidence tending to show that John M. Sharp assented to, or even 
had knowledge of, the altération of the agreement. This défense, 
then, avails him. But as respects the other surety, Clarence M. 
Busch, the case is différent. It appears that he signed the supple- 
mentary agreement of June, 1892, — ^acting, it is true, as attomey in 
fact of one of the principals, — thus, "Joseph Busch, per 0. M. Busch, 
Attorney." That he had full knowledge of the altération is indis- 
putable. Is hfe in any position to say that the altération was with- 
out his assent, and, hence, that he is equitably absolved from his lia- 
bility as surety upon the bond in suit? There is no évidence that he 
personally objected to the change. This, indeed, is not pretended. 
He gave no sign of dissatisfaction. The case, however, is not one 
of simple acquiescence. Clarence M. Busch was not merely passive. 
He took an active part in making the change in the contract. With- 
out his co-operation the paper of June, 1892, would hâve been ineffec- 
tive. He gave it validity. Surely, then, complaint in his mouth is 
ont of place. Can he, under ail the circumstances, fairly claim the 
benefit of the principle that an altération of a contract without the 
«urety's concurrence discharges him? In Edwards v. Coleman, 6 T. B. 
Mon. 567, cited by the plaintifls in error, the surety signed as a mère 
witness. Moreover, at the time he was told that he was discharged, 
and with that understanding he attested the instrument. This case 
ie essentially différent. Hère the surety joined in bringing about 
the change of which he now seeks to take advantage. His défense 
is absolutely devoid of merit. In Woodcock v. Railway Co., 1 Drew. 
521, it was held that sureties were not released by an altération in the 
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teims of the coritraet, wheîe, as the solicitons of th.e principal debt- 
ors, they had knowledgè of the transactions upon which they relied 
for tteir discharge, and àssisted in the préparation of tbe instru- 
ments for carrying into effect the arrangements of which they com- 
plained. The évidence of assent is mnch stronger hère. The surety 
Busch had knowledgè of the proposed change, and participated in 
effecting it, actually executing the instrument whereby it was con- 
summated. Thèse facts, in the absence of any counteractire circum- 
stance, well warrant the Implication of the surety's concurrence in 
the change. The inference is reasonable and just. 

The situation, then, is this: One of the two sureties assented to 
the altération of the contract; the other did not. In this state 
of affaira, thé nonassenting surety is discharged, but the other re- 
mains bound as before. Wolf v. Fink, 1 Pa. St. 435; Crosby v. 
Wyatt, 10 N, H. 318. The assenting surety, in such case, in effect 
agrées that he will stand as surety for the whole liability, and that 
his cosurety shall be released. Id. Where one of the seyeral de- 
fendants siied upon a joint contract sets up a défense personal to 
himself, the approved prâctice is to allow a noUe prosequi as to 
that particular défendant, and to proceed against the others by 
verdict or judgment after the verdict, as the case may be. Minor v. 
Bank, 1 Pet. 46; Kurtz v. Becker, 5 Oranch, 0. C. 071, Ped. Cas. Iso. 
7,951; Ciommonweaith v. Nesbitt, 2 Pa. St. 16; Preedly v. Mitchell, 
Id. 100; Woodward v. Newhall, 1 Pick. 500; Burke v. Noble, 48 Pa. 
St. 168. In thê court below the question of the discharge of the 
défendant Sharp was raised by prayers for instructions for a verdict 
in his favor. The court reserved the question of law involved, and a 
verdict against ail the défendants was rendered. After verdict, 
Sharp moved' for judgment in his favor, non obstante veredicto, which 
motion was dismissed, and judgment on the verdict entered against 
the défendants generally. In this state of the record the proper 
course, it seems to us, to pursue is to reverse the judgment, and re- 
mand the cause for f urther proceedings in conformity with the views 
expressed in this opinion. Accordirigly, the judgment is reversed, 
and the cause is remanded to the circuit court, with directions to 
allow the plaintifl to enter a nolle prosequi as to the défendant 
John M. Sharp, and therenpon to enter judgment on the verdict 
against the other défendants. 

Sur Motions to Amend the Eeversing and Eemanding Order. 

PÈR CUEIAM. 1. The motion made by the plaintiff in error to 
amend our remanding order is denied, for reasons appearing in the 
opinion of the court heretofore flled. 

2. Without nieaning to Intimate a doubt as to the right of the 
court, in the exercise of a sotind discrétion, to enter the judgment 
whicti the défendant in error now moves for, we must deny the ap- 
plication, for we are not satisfied that it would be proper for us to 
enter such a judgment, under ail the circumstances of the case. Wé 
therefore adhère to our Order reversing the joint judgment and re- 
manding the cause for f urther proceedings in conformity with our 
conclusions. 
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KNIGHT V. INTERNATIONAL & G. N. RY. CO. et al. 

(ClrciUt Court of Appeals, Fifth Circuit. AprU 10, 1894.) 

No. 116. 

1. Kbmotal of Causes— Time of Application— Review. 

It is too late, on appeal, to raise the question that the application upon 
which the cause was removed from the state to the fédéral court was not 
made In time. 

3. False Imprisonmbnt — What Constitutes. 

Défendant prociu-ed, from a Judge having Jurisdiction, a warrant for 
plaintifC's arrest, which was directed to the sherifC of any county in the 
State. It was delivered to the sheriff of S. county, who arrested plaln- 
tifl outside of his county, and took hlm to a third county, to be identified, 
before bringing him to S. county. Beld, that there was no trespass for 
which défendant could be beld liable In an action for false Imprisonment. 

8. Malicious Prosecution — Probable Cause — Conviction. 

In an. action for malicious prosecution, the conviction of plaintiff upon 
the charge complained of Is prima facie évidence of probable cause for the 
prosecution, notwlthstanding a new trial was granted, and a nolle subse- 
quently entered by the state. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This was an action for malicious prosecution, brought by John 
Knight against the International & Great Northern Railway Com- 
pany and the Missouri Pacific Railway Company, in which there was 
judgment for défendants, and plaintiîï brings error. 

Charles C. Leverett, for plaintiff in error. 

Baker, Botts, Baker & Lovett, James Hagerman, and Farrar, 
Jonas & Kruttschnitt, for défendants in error. 

Before PAEDEE and McCORMICK, Circuit Judges. 

PARDEE, Circuit Judge. The facts of this case appear to be that 
on January 19, 1885, in the nighttime, Robert Frazier, a conductor 
in charge of a passenger train of the International & Great Northern 
Railway Company, was murdered in Smith county, Tex., near Over- 
ton, in Rusk county, Tex. At Overton two men got on the forward 
end of the baggage car. One Hamp Riley, the porter of the train, 
saw them getting on, and went forward, and ordered them off. They 
eacb drew pistols, and refused to get off, whereupon Riley went 
back, and informed Ed. C. Powers, a brakeman. Both Riley and 
Powers then went forward to where the men were, and told them 
they would hâve to get off. The men refused to do so, puUed weap- 
ons, and threatened to shoot, whereupon Robert Frazier, the con- 
ductor, was informed, who then opened the door of the baggage 
car and stepped ont on the platform where the two men were. The 
latter opened ûre, shooting Frazier, who fell on the platform, and 
thence off into a ditch, dying of his wounds the next day. At the 
time of the shooting Powers was standing in the baggage car, just 
back of Frazier, and he received buUet wounds which, at the time, 
were considered fatal, but from which he subsequently recovered. 
Thomas Purlong, a spécial agent of the Missouri Pacific Railway 
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Company, proceeded to the scène of the murder, and, learning that 
suspicion strongly pointed to John Enight and John Price, who, be- 
sides, were more or less identifled by the porter, Hainp Biley, went 
to Tyler, Smith coùnty, Tex., and procured from the judge of the 
county court of that county a warrant for the arrest of Price and 
Knight, which was placed in the hands of one Clinkscales, sheriff 
of Smith county, for service. Clinkscales, with one regular deputy 
and Phil Wagner, M. MàCabe, and Purlong, employés of the railroad 
Company, whom he deputized, went to Overton, Èusk county, Tex., 
apd arrested Price and Knight, and took them thence to Ft. Worth, 
ïex., (where Powers was in the hospital), for further identiâcation. 
Powers identifled both Price and Knight as the men who shot Fra- 
zier and himself. After the identiflcation by Powers, both Price 
and Knight were carried to Snjith county, and lodged in jail. Both 
were subsequently indicted for the murder of Frazier by the grand 
juiy of Smith county. Price died before the trial. The railroad com- 
panies employed counsel to assist'în the prdsecution of Knight. 
Knight was tried on the ihdictmént, and by a jury wasifound guilty, 
and was convicted of murder in the second degree; his punishment 
being flxed by the Jury at 10 yeàrs in the penitentiary. Thereafter 
the court set aside the verdict, for a reason not apparent of record, 
and subsequently a nolle prosequi Was entered in his case. After 
the end of the case in the court of Smith county, Knight instituted 
suit in the district court of Rusk county, Tex., against the Interna- 
tional & Grreat Northern Eailway Coimpany, a corporation under the 
laws of the state of Texas, and the Missouri Pacific Eailway Com- 
pany, a cprporatiop under the l9,ws of the state of Missouri, for dam- 
ages for false imprisonment and malicious prosecution in the gross 
sum of $75,000. Exactly when' the said suit was instituted the rec- 
ord does not show. On the 29th of June, 1889, the Missouri Pacifie 
Railway Company flled a pétition in the district court of Eusk coun- 
ty to remove the said caiise to the circuit court of the United States 
for the eastern district of Texas on the ground of préjudice and local 
influence, and on the same day flled in the circuit court for the 
eastern district of Texas a pétition, aflidavit, and bond to the same 
purport. Thereafter, on the 5th day of July, 1889, the state court, 
by order, dirécted the removal of thé case, and the transcript was 
accordingly flled in the circuit court. On the 28th of the February 
folio wing, the plaintifE made a motion in the circuit court to remand 
the said caùSè on varions grounds, which motion was subsequently 
amended Jawiary 11, 1892, after the lapse of several terms, during 
which the case was continued, so as to show the f ollowing reasons : 
(1) That the pétition for removal is unsupported by any proof that 
there eïsists in Rusk county, Tex., préjudice or local influence, and 
because the existence of préjudice and local influence is not sufli- 
ciently showQ. (2) Because the record shows that this is not a suit 
wholly betWeen citizens of différent states. (3) Because the péti- 
tion f ails to show the citizenship of ail the parties to the suit. (4) 
Because the afftdavit in support of the pétition for removal does not 
appear to Ikave been made by authority. (5) Because the record 
ahowB a suit Wherein the two défendants, the Missouri Paciflc Eail- 
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way Company and the International & Great Northern Kailway 
Company, are sued jointly, and there is no separate controversy bè- 
tween citizens of différent states. This motion to remand was oyer- 
ruled on January 11, 1892. Thereafter the case was put at issue, 
and tried in the circuit court. The amended original pétition of the 
plaintifl sets forth his case in détail, therein aUeging the facts here- 
inbefore recited; charging that the affidayit on which he was arrest- 
ed and held was false; that the arrest was willful, malicious, and 
oppressive, and whoUy without probable cause, and was iUegal, and 
whoUy without warrant of law, and was a wanton disregard of 
plaintifl's rights; that the imprisonment was illégal, and whoUy 
without warrant of law, and whoUy without probable cause, and 
made with malicious intent to Tex, harass, mortify, and humiliate 
the plaintiff, and aU of which the défendants well knew, to his dam- 
age, for which he daims vindictive damages in the sum of $25,000. 
In the second cause of action, which was for |50,000, for malicious 
prosecution, he charges, among other things, that the prosecution 
was whoUy without probable cause, ail of which défendants knew ail 
the while; that the défendants pressed the prosecution against the 
plaintiff with ail the possible vigor and power that money and means 
could command ; that to insure the success of their diabolical plans 
to rob this plaintifl of his lif e by convicting him of the murder of said 
Frazier the défendants employed the ablest attorneys in the land 
to assist the state's attorney in the prosecution; that in their endeav- 
or to convict the plaintiff on the charge of murder they brought to 
bear against him the whole power of the criminal courts of the coun- 
try, and to convict the plaintifl on the charge of murder the défend- 
ants and their agents and détectives attempted to bribe witnesses 
to swear against the plaintifl; that the défendants, their agents 
and détectives, well knew at and before the beginning of said prosecu- 
tion that the plaintifl was innocent of said charge of murder brought 
against him, and ail the évidence showed conclusively that the 
plaintiff was not guilty of the murder of Frazier; that the défend- 
ants, with their hired and manufactured testimony, and with the as- 
sistance of attorneys, succeeded in securing a conviction against the 
plaintiff for murder in the second degree, with punishment of 10 
years in the penitentiary, which judgment and conviction were after- 
wards set aside and vacated, etc. On the trial of the case, évidence 
was introduced by each side to maintain the respective issues, but 
DO évidence was introduced of any kind tending to show that the 
conviction of the plaintiff in the district court of Smith county was 
obtained by fraud, false or perjured évidence, or by any unfair 
means whatever. During the trial some exceptions were taken to 
évidence as improperly admitted, and the plaintiff requested the 
court to give several favorable charges, which were refused. At 
the close of the évidence the judge instructed the jury as foUows : 

"Tliat, as plaintiff admitted he was arrested on eomplaint as cliarged In the 
pétition, was thereafter indicted by the grand jury of Smith comity, state 
of Texas, and in final trial hy a petit jury of said county was convicted of 
murder in the second degree, and his punishment fixed at ten years in the 
penitentiary, and thereafter he was granted a new trial, and subsequently 
the prosecution was dismissed, that said conviction waa prima facie évidence 
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of i^wbable cause; and» plalntlffjj^avlng faljefl to Introduce any, évidence 
provins or tendiflg to prove liât said conviction was procured ^)y, fraud. 
false évidence, or any unfair meàns, that said conviction, under thls State or 
fàcts, ■«''as, as a matter o£ lav?', pr6l(able caiise; and to return a verdict for 
tlié défendants." i 

Froni a verdict for the défendant in àccordance with tMs last 
instruction, plaintiff prosecutes this writ of érror, assigning numer- 
ous grounds of error in relation to the improper adnïission of évi- 
dence and refusais of the court to charge the jury as requested, net 
necessary to recapitulatè. 

In tWs court the plaintiff makes a motion for the rérersal of the 
judgment below, remanding the cause to the circuit court with in- 
structions to remand it to the state court, because, he says: 

"TMs court bas no Jurisdictlpn to try thîs case, because the circuit court 
bad acgplred no jurlsdiction of said cause, for the following reasons: Thls 
cause wàs ôriginally flled in the district court of RuSk county, Texas, în 
Februàry or March of 1888, and défendants flled tbeir answer on Jime 30, 
1888, and tliat at the regular term in July, 1888, défendants sufEered the case 
to be çontiiiued tiU the January term of 1S89, at which term the plaln- 
tifC liled bis amended pétition; and agaln, défendants suffered the case 
to be Contliitied to the July term of 1889 of said court, at which July term 
tbe défendants presented the application for removal to the circuit court for 
the eastern; district of Texas, at Tyler, and at said July term of 1889 the 
order for rempval was made; and, further, that under tbe law of Texas two 
regular terms of the district court are held in each year in Kusk county, to 
wlt, on the flrst Mondays in January and Jul;^; that the record shoWs that the 
défendants! falled to présent thelr application for removal at the first term of 
tbe district court at Rusk county, to wit, the flrst Monday in January, 1888. 
at, which term theywere required to answer, and because of défendants' 
failure to présent their application for removal at the proper tlme tbe jurls- 
diction of the district court of Rusk county became final and conclusive upon the 
circuit court, so far as the right of removal existed, if any such rigbt existed 
in tbls case, and the circuit court could not acaubre jurlsdiction of this cause; 
wberefore," etc. 

TMs ground for remanding the cause seems to be based upon facts 
which do not wholly appear of record; but, taking the facts as 
alleged in the motion to be true, we are of the opinion that the mo- 
tion comes too late, irrespective of the question whether or not the 
removal from the state court, being before any trial of the case, and 
being on the ground of local préjudice, was in time. No such ques- 
tion was made in the circuit court. The matter of time in removal 
is not jurisdictional, and objection thereto can be waived, and is 
waived when not urged in time. This is settled by the suprême 
court of the United States in the case of Gerling v. Railroad Go. 
(decided Feb. 5, 1894; not yet ofacially reported) 14 Sup. Ct. 533. 

From the yiew that we take of the case, it is unnecessary to con- 
sider the assignment of errors in détail, because, as the case was 
presented, no other judgment could hâve been properly rendered in 
the circuit court than the one actually rendered. The case does not 
appear to hâve been tried as one for damages for false imprisonment. 
The plaintiff made no request to the court to charge the jury upon 
the law with regard tO false imprisonment, and one examining the 
record would conclude that the count for false imprisonment was 
practicàlly abandoned. However that may be, the plaintiff, in his 
pétition^ shows that he was arrested imder a warrant directed to 
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the sherifE of any county of tke state, and issued by a judge having 
jurisdiction. The undisputed proof shows that the warrant for the 
arrest of the plaintiff was delivered by the judge issuing the same 
to Glinkscales, who was sherifE, and who executed the warrant 
When the warrant was delivered to the sherifE of Smith county, he 
crossed the county Une into Rusk county, and arrested the plaintiff, 
and brought him by way of Ft. Worth to Smith county, where he 
was subsequently indicted and held for trial. The only trespass, 
therefore, of which the plaintiff could in any view complain was the 
act of the sheriff in arresting him outside of his bailiwick, and in car- 
rying the plaintiff to Ft. Worth. Oarrying the plaintiff to Ft. 
Worth for the purpose of confronting him with Powers, then and 
there in the hospital, was in the interest of justice, and in the in- 
terest of the plaintiff himself, if he was innocent; for which it does 
not appear that the défendants can in any way be held responsible. 

As to the second cause of action, the authorities are well settled 
that the question of probable cause in an action for malicious prose- 
cution is one of law, to be determined by the court. Stewart v. Son- 
neborn, 98 U. S. 187, and cases there cited. The finding of an in- 
dictment by the grand jury, and the conviction by a petit jury on 
such Indictment, although a new trial was thereafter granted, was 
prima facie évidence of the existence of probable ca:use, and, in the 
absence of countervailing évidence, warranted the court in giving 
the instruction to find for the défendants upon that ground. Cooley, 
Torts, 214; Whitney v. Peckham, 15 Mass. 243; Bacon v. Towne, 4 
€ush. 217; Cloon v. Gerry, 13 Gray, 201; Hil. Torts, 457. The in- 
dictment by the grand jury and the conviction by the petit jury were 
admitted by the plaintiff; and while, in his pétition, he charges that 
the same were procured by improper means, and upon false évidence, 
he ofEers not a particle of proof to show the same. 

The judgment of the circuit court is afflrmed. 



GOLDBERG et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. April 19, 1894.) 

CusTOMS DuTiBS— Classification — "Jet Trimmincis. " 

Hat trimmings and ornaments composed of black glass and wire, the 
glass being the component of chief value, and made in Imitation of jet, are 
dutiable, imder the act of October 1, 1800, at 60 par cent., as "manufac- 
tures of glass" (paragraph 108); and the fact that they are commercially 
known as "jet trimmings" and "jet goods" does not authorize their classi- 
fication as "manufactures of jet" (paragraph 459). 56 Fed. 818, afflrmed. 

Appeal by Goldberg & Co. from the décision of the circuit court 
for the Southern district of New York, which afflrmed the décision 
of the board of gênerai appraisers as to the classiflcation of sundry 
importations of hat trimmings and ornaments. 

Edwin B. Smith, for appellants. 

James T. Van Eensselaer, Asst. U. S. Dist. Atty. 

Before WALLACE and SHIPMAiT, Circuit Judgea 
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SHIPMAN, Circuit Judge. In the years 1891 aqd 1892 tke ap- 
peUants imported into th.e port of New York sundry invoices of ar- 
tijdes styled "manufactures of jet," wMch were hat trimmings and 
Qrnaments composed ôf black glass and wire; the glass being the 
component matériau of cMef value, and made in. imitation of jet. 
Jj^tis a well-known aptiçle, and is dçflned to be "a variety of lig- 
nite, of a very compact texture, and velvet-black eolor, susceptible 
of a good polish, and pften wrought into toys, buttons, mouming 
|ewèls, ^nd tbe like." Webst. Piçt 1884. Tbe most important jet 
veins are said, by the autborities upon tlie subject, to be near 
Wliitby, in Yorksbire, .England. The coUectpr classified the mer- 
chandisç as manufactures of glass, and dntiable at 60 per cent, ad 
yalQPem, under paragraph 108 of the tariff ac;t of October 1, 1890. 
The part of the paragraph which is ûnportp,nt in this case is as 
follows: 

'!AX1 oth!er manufactures of glass, or of wblch glass shallbe the component 
mâterîal of chlef value, not speclally provlded for in this act, slxty per 
centum, ad valorem." . ' 

The importers protested against this classification, upon the 
grouïid that the goods were dutiable under the provisions of para- 
graph 459 of the same act, which is as" follows: 

"Manufactures of alabaster, • * • jet, * * * or of which thèse sub- 
stances. Or éltiier of them, is the component material of chief value, not 
specially prôvidéd for in this act, twenty-flve per centum ad valorem." 

The question of fact in contrbversy before the board related to 
the commercial désignation of the articles. The witnesses upon 
the opposite sides of this controversy, respectively, testified that 
they were commercially known as "jet goods, jet ornaments, and jet 
triminings," or that they were kno\vn in trade as "imitation jet 
goods." The bbard, without considerihg the prépondérance of évi- 
dence, found that "the merchandîse is commecciaUy known as 'jet 
and imitation jet articles,' '* and f urther found that they were manu- 
factures of glass, and were not manufactures of jet, and aflOirmed 
the action of the collector. The circuit court sustained the décision 
of the board. The appellants insist that the testimony clearly 
shows that the articles in question were universally known in trade 
and commerce at and prior to October 1, 1890, the date when the 
act imposing the duty was passed, as "jet goods," or "jet trimmings," 
and we are of opinion that they were thus generally so styled in 
the language of commetée. We are also of opinion, however, that 
this fact does not control the proper classification of thèse articles, 
in view of the other provisions respecting jet and its manufactures 
in the existing tariff act and its predecessors. tJnmanufactured jet 
is upon the free list of the tariff act of October 1, 1890 (paragraph 
620), and has been free of duty since the tariff act of July 14, 1870. 
The jet of the free list is obviously a real jet, and not the black glass 
f rom which the dress or hat trimmings in question are made. The 
existing act makes dutiable manufactures of jet, and in so doing 
lias changea the phraseology of the pre-existing" tariff act of March 
3, 1883, which imposed a duty upon "jet, manufactures and imita- 
tions of." The same provision was contained in the Kevised Stat- 
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ntes, and flrst appeared in the tariff act of July 30, 1846. Thus, 
in the act of October 1, 1890, the proTision wMch had long previously 
existed in regard to manufactures of imitations of jet was dropped, 
and manufactures of jet were left speciflcally provided for. This 
history enforces the correctness of Judge Lacombe's conclusion in 
the circuit court that "the unmanufactured jet of paragraph 620 in 
the tarife act of 1890 is the material out of which the manufactures 
of jet provided for in paragraph 459 of the same act are made." 
Congress had known since 1846 that there were manufactures of 
imitations of jet, and had made them dutiable by name. In 1890 
it omitted to specify this class of manufactures. It retained a 
duty upon manufactures of jet, and in so doing it used the word 
"jet" with the meaning that it had had in the tariff acts for a séries 
of years. Inasmuch as unmanufactured jet and manufactures of 
that substance are specially provided for, it créâtes a severe strain 
upon the principle of commercial désignation to infer that beads 
and trimmings caUed "jet millinerj-," but made of glass, vi^hich is 
not commercially jet, should be classiâed as manufactures of jet. 
It is true that there was scattering testimony that the black glass, 
before it was manufactured into ornaments, was called "jet," but 
it was insufficient to establish such commercial name. As the con- 
clusion is succinctly stated in the appellee's brief, "If an article is a 
manufacture of glass, it cannot be changed into a manufacture of 
jet simply because the trade has corne to caU certain black glass 
trimmings and ornaments by the name of 'jet.'" The principle of 
commercial désignation does not justify such a resuit. The dé- 
cision of the circuit court is aflfirmed. 



BRITTON et al. v. WHITE MAJîTOF'G CO. 

(Circuit Court, D. Connectlcut Aprll 16, 1894.) 

No. 709. 

1. Patents — Limitation ov Claims. 

Statements of counsel to the patent office of mère reasons why It Is dé- 
sirable to hâve claims allowed in a particular form do not estop the pat- 
entée from claiming what is clearly granted by the patent. 
8. Same— Designs— Form of Claims. 

In a patent for a des.ign for coach lamps, consisting of a tulip conven- 
tionalized in form, it is proper to allow separate claims for the upper and 
lower parts, and a third elaim for the entire design. i 

8, Same — Anticipation and Prior Art — Evidence— "Poblications." 

A drawing exhiblted in a mère trade circular, unaccompanied by any 
évidence that it was ever actually published, or intended for gênerai use, 
or accessible to the public, is not admissible as a printed publication for 
the purpose of showing anticipation. i 

4. Same. 

A pamphlet purporting to be a number of a coachmaker's magazine, 
printed for gênerai circulation, bound up with other numbers for the 
same year, and containing références to advertisements, with terms there- 
for, is prima facie a publication, within the meaning of the patent law. 
6. Same— Exhibit of Drawings — Absence of Descbiption. 

Drawings exhibited for the purpose of showing anticipation of a design 
patent are not rendered Irrelevant by the fact that they are tmaccom- 
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, ; pàEiéd by a wrltten description. Thls objection merely affecta their 
,îv|.l(veight as erldence, aifd not theiradmlssibllity. 

!B. JAMK— lîJVBNTION, , 

y. ,,;., triie îact that à coach lamp made to resemble, a tullp, conventlonalized 

"' ' in form, sbows outllnes resembllng à Calyx, whilé in nature the tulip lias 

lao calyx, Is strong évidence of original eombination or créative thouglit. 

7. SÀiiE^DEBieK Patents— Infringement — Expert Evidence. 

Iiittle weight sboiild be attached to tbe évidence of experienced de- 
signers on tlie question of infringeinent, since th^y are liable to be biased 
by tbe tralned observation of the specialist But the court should en- 
déavôr to place Itself In tbe position of the ordlnary purchaser, giving 
such attention as be Would usually glve. 

8. Sambi— Validitt— Infbingbmbnt. , . 

The Britton design patent, No. 20,670, for a carrlage lamp In the form 
of a coûventlonalized tulip, Md to show patentable novelty, and to hâve 
been Infiringed by défendants. 

This was a suit by Channing liÇ. Britton and others against the 
Wliite Manufacturing Company to restrain inf ringement of a patent. 

Witter & Kenyon, for complainants. 
F, W. Smith, Jr., for défendant. 

TOWNSEND, District Judge. Tlie bill in equity herein is brouglit 
for tlie infringement of design letters patent No. 20,670, granted 
April 14, 1891, to the complainants, for a design for a carriage lamp. 
The défenses are want of novelty, làck of patentable invention, and 
déniai of inf ringement. The spécification states that the invention 
relates to a design to be imparted to lamps, and consista of a novel 
shape and configuration. The complète lamp représenta a tulip; 
the sides of the body part being so shaped as to represent the petals, 
the lower portion the calyx, and the downwardly extending portion 
the stem, of the flower. The cover of the lamp, by upwardly and out- 
wardly extending projections, surmounted by a central spherical 
form, represents the pistil of the flower, or, taken alone, représenta 
the tulip after its leaves hâve fallen; the projections resembling the 
calyx, and the spherical fonn the pistiL The claims of the patent 
are as follows: 

(1) The design for lamps, conslslng of the body part. A, substantially as 
shown. (2) The design for lamps, consistlng of the upper part or cover, D, 
substantially as shown. (3) The design for lamps, consistlng of the body part, 
A, and the upper part or cover, D, substantially as shown. 

Complainants' lamp fltly embodies the design of a tulip. It con- 
sists of two parts, which represent a graceful, hannonious whole. 
That it f ound, great favor in the eyes of the public, and had a large 
sale, is abundantly proved. The question is, has it the degree of 
novelty required to protect a patent for a design? 

The file wrapper shows that the patent office rejected four of the 
original five claims, on the ground that an inventer could cnly hâve 
a claim for a unitary design, and subordinate claims for segregable 
and distinctive features; and that counsel for complainants 
amended the claims, and requested their allowânce in the présent 
shape, on the ground that the public would be readily deceived, 
either by a design consistlng of the exact cover and a body slightly 
resembling the body of the patented design, or by an exact copy of 



BEITTON V. WHITE MANUF'g CO. 95 

said body combined with a différent cover. Défendant claims that 
thèse statements limit the second claim of the patent to a construc- 
tion containing botli features exactly, or tlie exact body and any 
style of cover, or the exact cover and a somewhat similar body. 
The patent office bas allowed the separate claims. It does not seem 
that a mère statement by cou^sel of a reason why it was désirable 
to include them in a single patent should estop the patentée to claim 
what was clearly granted him under said patent. Separate claims 
for the entire design and for its separate parts were properly al- 
lowed. Dobson V. Carpet Co., 114 U. S. 439, 446, 5 Sup. Ct. 945. 

Défendant further claims that, admitting the novelty of the com- 
plète design, the state of the art shown by certain exhibits limits 
the construction of the patent to a claim for the design as an en- 
tirety. Defendant's exhibit, 'TJ'Ecluse Lamp," shows a glass body 
of tiie exact shape covered by the flrst claim of the patent in suit, 
but without the métal calyxes at the base, and with downwardly 
extending ornaments not found in the patented design. This draw- 
ing is not accompanied by any printed description, but is contained 
in a pamphlet, which appears to be a mère trade circular of "Ch. 
De L'Ecluse, Paris," and which had been in the possession of one of 
defendant's, witnesses since November, 1888. There is no évidence 
that it was ever actually published, or intended for gênerai use, or 
accessible to the public. Complainants objected to its introduction, 
on the ground that it was not such a printed publication as would 
anticipate a patent. The objection is well taken. Eob. Pat. §§ 325, 
326; Keeves v. Bridge Co., 5 Fish. Pat. Cas. 467, 468; Fermentation 
Co. V. Koch, 21 Fed. 387; Parsons v. Colgate, 15 Fed. 600; In re 
Atterbury, 9 O. G. 640. 

Defendant's exhibit, "Saladee Lamp," is a rough wood eut of a 
carriage lamp, having the outlines of, and bearing a gênerai resem- 
blance to, a tulip, and having curved engraved Unes at its base, 
printed in a bound volume entitled "The Coachmaker's Monthly 
Magazine. C. W. Saladee, Proprietor. New York, April, 1855," 
which had been in the possession of one of defendant's witnesses 
since 1873. The complainants objected to this exhibit also, on the 
ground that it was not a printed publication; and, furthermore, 
because it was not set up in the answer. I think the Saladee Coach- 
maker's Monthly Magazine is admissible as a printed publication, 
to show the state of the art. The number containing this lamp in 
question has printed on it, "New York, April, 1855," is bound up with 
other numbers for the years 1855 and 1856, and refers to its adver- 
tisements, and gives terms therefor. It purports to be printed for 
gênerai circulation, and is characterized as a publication by the 
witnesses for défendant. Thèse circumstanees furnish sulficient 
prima facie évidence of publication. Rob. Pat. § 328; Reeves v. 
Bridge *Co., supra; In re Atterbury, supra. While, therefore, the 
défendant could not dérive any advantage from this évidence in 
support of a claim of lack of patentable novelty, the court may, in 
the light of said évidence, détermine what, in the state of the art, 
was open to the patentée, and what his patent must, therefore, be 
construed to claim. Rob. Pat § 1006; Grier v. Wilt, 120 U. S. 412, 
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429, 7 Sùpl Ot. 718; Seymour T.Osbome, Il Wall. SSiSj EaÛroàd Vr 
Dabois, 12 Waïï. 47, 65; Eachus v. Broomall, 115 U. S. 429, 434, 6 
Sup. Ct.229. 

Defendant's "Exhibit Beitschrift" shows a top whose gênerai out- 
lines Buggest the top of the patent in suit. It does not embody 
eithec calyx or pistil, and is only material, if at ail, upôn the ques- 
tion of the novelty of the second claim. 

It is unnecessary to considef the other exhibits introduced by 
défendant, except to say that those not excluded under the objec- 
tions already considered show that upwardly extending covers of 
carriagë làmps, and bodies resembling in outline the gênerai shape 
of complàinants' body, but not embodying the spécifie design, were 
known to the art prior to said patent. The indeânite, unsubstan- 
tiated évidence of prior use is" insufficient to affect the validity of 
the patent Zane v. Peck, 9 Fed. 101; Lalance & G. Manufg Co. v. 
Habermann Manufg Ck)., 53 Fed. 375. 

The objection to certain of defendant's exhibits that they are 
merely drawings, unaccompanied by a written description, and 
therefore not relevant upon the question of anticipation, is not well 
taken. The objection affects the weight of the évidence, not its ad- 
missibility. The décisions referred to by complàinants were not 
rendered in cases of patents for designs. In the latter cases, the 
effect upon the eye being the chief thing to be considered, there is 
no reason why a mère drawing, in a proper case, should not be suffl- 
cient. Ex parte Crouch, 57 0. G. 845; Dobson v. Dornan, 118 TJ. S. 
10, 6 Sup. et 946. In the case of Untermeyer v. Freund (decided by 
the circuit court of appeals for the second circuit, October 17, 1893) 
7 0. C. A. 183, 58 Fed. 205, the drawings considered by the court 
in determining the question of patentable invention were not accom- 
panied feyany description. 

The idea of a flower, conventionalizèd so as to be symbolized in a 
lamp, wàs new, so far as appears from the state of the art shown to 
the court. Otiier designs were shown which were graceful, ap- 
proaching in certain respects some single part of complàinants' 
design, and some resembling the gênerai outlines of complàinants' 
lamp, but none which embodied the complète design covered by the 
patent. And, admitting over every objection, ail designs, enlarged, 
improved, modifled, and with one part of one lamp combined with 
a différent ^art of another, there is nowhere to be f ound, in letter- 
press or eut, a suggestion of a flower, or of such a tulip design, as a 
harmonious whole. The wood eut of the Saladee lamp is unaccom- 
panied by letterpress description, and and is so roughly and incom- 
pletely drawn as to leave it uncertain whether it was intended to 
imitate a tulip or to merely sélect a graceful design, such as is shoWn 
in the lamp in defendant's Art Journal Ulustrated Cataloguej 

A further considération in support of the novelty and ori^nality 
of this design has forcibly impressed my mind. The court, taking 
judicial notice of matters of common observation and knowledge, 
finds that a tulip has no calyx. The outlines at the base of top and 
body of the patented design are not found in nature, but seem. to 
hâve béeh the fanciful création of the patentée. This circuiustajice 
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seems to me to furnish strong intrinsic évidence in faTor of his 
claim of an original combination or contribution of créative thougbt. 
It bas been well said that in "designs "it is the new and original 
appearance wMcb constitutes mainly the contribution to the pub- 
lic which. the law deems worthy of recompense." We are educated, 
in thèse later days, to admire, not the mère forms of the carpenter 
or molder, but the conventionalized forms which suggest the natural 
objects which they represent Gorham v. White, 14 Wall. 511. 
The statement of Judge Eobinson in his work on Patents (section 
206) seems peculiarly appropriate to this case. He says: "The es- 
sence of a design résides in the idea of that configuration or oma- 
mentation which constitutes the new appearance given." 

The conclusion reached f rom thèse considérations is that the pat- 
ented design is a meritorious one; that it is not limited by the 
prior State of the art, as shown; and that the claims for the separate 
top and body, as well as for the entire design, are valid, and should 
be sustained. 

The défendant has manufactured two differently constructed 
lamps, which complainants claim infringe said patent. It does not 
seem necessary to discuss the claim that the top of the second lamp 
of défendant infringes the second claim of complainants' patent. 
The claim covers a central spherical form, surrounded by upwardly 
projecting curved représentations of a calyx. Defendant's lamp has 
a flat cap, surrounded by a downwardly projecting circular rim, which 
séparâtes it from upwardly projecting semi-circular grooves. There 
is no resemblance between the two, and no one would be likely to be 
deceived. The correspondence between the parties pripr to the suit 
shows that complainants claimed that the top of both lamps manu- 
factured by défendant infringed the patent in suit, and that the de- 
fendant admitted that the head or top of the first lamp "did conflict 
with their patent," and ceased from making them. It denied in- 
fringement as to the second lamp, but dropped it from its price list. 
Complainants insisted upon payment of the statutory penalty of 
$250, and défendant declined to pay it, whereupon this suit was 
brought. Defendant's secretary, Wilmot, in his testimony, quali- 
fled said admission by saying that he should hâve said that said top 
"seemed to conflict" with the patent in suit. I do not consider 
either admission as material, because, under the test applied to de- 
sign patents, that which seems to conflict would ordinarily be an in- 
fringement; and, further, because a comparison of the two heads 
shows that the top of the defendant's flrst lamp seems to be a copy 
of the top part of complainants' lamp. 

The vital question in the case is whether the défendant, by the 
manufacture of its first lamp, has inf ringed the patent in suit. 
Three witnesses for défendant — Boudren, Galle, and Fest — testify 
on this point. Boudren says, "There is so little similarity that nobody 
not an idiot could make a mistake." Galle says the designs do not 
resemble each other. Fest says, "I should think, in my expérience, 
a purchaser could easily tell the diflference." But Boudren is a 
lamp designer, a large stockholder in, and the superintendent of, 
v.eiF.no.l— 7 
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theâ'^eltïdànt corporation. The other two witneases are carriage 
or' lamp designers, one of them being in the employ of a rival man- 
ufacturer. It does not appear that either of them ever sold a car- 
riage or lamp to any one. It does not appear that Boudren ever 
hadany expérience to qualify him to testify on this point, other 
thah froni making sales of lamps on behalf of défendant corpora- 
tion to trade buyers. Apart from other objections, this kind of évi- 
dence seems to be peculiarly within the class of expert testimony 
which has not found favor with the courts on the question of in- 
f ringeînent of designs. It is not based upon expérience in dealings 
with the otdinary ptirchaser, giving only such attention as such per- 
sons ordinarily give. It is based upon a theory emphasized, and lia- 
ble to be biased, by the trained observation of the specialist. Gror- 
ham V. White, 14 Wall. 528. Inàsmuch as the test of sameness is 
determined by the eye of the ordinary observer, I do not regard such 
testimony, from such expert designers, as of much importance. Six 
witnesses for complainants testify that the ordinary purchaser 
would be misled by said lamp, and would purchase it as one embody- 
ing complainants' design. Four of thèse witnesses were apparently 
disinierësted persons, and neither they nor the two other interested 
witnesses were expert designers. They were experts only in the 
sensé that they were constantly engaged in selling carriages to the 
ordinary public, whose testimony, f ounded upon their judgment and 
expérience in such matters, might be of great assistance. 

Apart from the eflect of said testimony, the flrst impression re- 
ceived upon examination and cômparison of the exhibits by the 
side of each other, was favorable to the defendant's claim that the 
ordinary purchaser would not be deceived. The complainants' ex- 
hibit, in ail its détails of construction, is more artisticaUy con- 
structed and flnished. The defendant's exhibît has certain f eatures 
— notably the extra downwardly projecting top, and the circular 
ornaments at the bottom — not found in complainants' exhibit. The 
plain, spherical top of complainants' exhibit is flattened and orna- 
mented in defendant's exhibit. The calyxes of the top are relatively 
larger in complainants' than in defendant's lamp. The plated di- 
visions between the glass sections of complainants' lamp are more 
conspicuous than in defendant's lamp. Complainants' lamp has 
metîd calyxes covering the bottom of the glass sides. Defendant's 
lamp has curved glass bottoms, fiUed ont by the métal base. The 
bodies are dissimilar in shape. But the construction set forth in 
the spécification and covered by the claims is not conflned by such 
détails of size, proportion, and ornament. It "consists of the novel 
shape and configuration." The test of inf ringement is whether ordi- 
nary pnrchasers would be likely to mistake the one design for the 
other, giving such attention as such a purchaser usually gives. Gor- 
ham V. White, supra; Monroe v. Anderson, 7 0. G. A. 272, 58 Fed. 
398. I hâve already critically discussed the expert évidence, be- 
cause it seems to me that the décision of the case may dépend upon 
the définition of the "ordinary purchaser." If thereby is meant 
the trade purchaser of lamps, the claim is not infringed. He would 
not be deceived. I hâve treated this term as applicable to the gen- 
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eral purchasing public, who buy a carriage with lamps under the 
ordinary conditions under whicli such purcliases are ordinarily 
made. In applying tliis test, the court sliould endeavor to place it- 
self in the position of such purchaser, and to consider the accom- 
panying conditions. The ordinary purchaser, in such a case, is not 
the dealer, who is presumably informed as to the various designs 
and their resemblances and différences. The ordinary purchaser 
sees the patented tulip lamp upon a carriage in the street, or 
among complainants' stock of carriages. He examines other car- 
riages in other warehouses and elsewhere, and sees defendant's lamp 
mounted abore his head on the carriage. It has the pistil, the upper 
calyxes, the curved lines, corresponding to the lower calyxes, and 
an outwardly extending body. Erery élément is imitated, except 
the double curves of the glass. His eyes and attention, distracted 
by divers other considérations, are not critically directed to dé- 
tails of construction. 

The manifest infringement of the upper part, substantially admit- 
ted by défendant; the only différence of construction therein — the 
flattened sphère — being one which would not be noticed from the 
point of view of the ordinary observer; the allégation that the in- 
fringing design was copied from that of complainants, undenied; 
the appropriation of the name "Tulip" by défendant for its second 
lamp; the apparent imitation of certain important détails; the in- 
troduction of unessential variations; the adoption of curved lines 
simulating calyxes and petals, — ^these, together vt'ith the other cir- 
cumstances, and the testimony already considered, indicate that 
the défendant intended so to imitate the patented design as to lead 
the ordinary purchaser to believe that he was getting complainants' 
lamp, and that the suggested différences are colorable, and not sub- 
stantial. 

The peculiar merit of the novel idea of thus symbolizing a flower, 
and its admitted popularity and utility, seem to entitle this design 
to a more libéral construction than would be applied where old and 
familiar devices for configuration and omamentation are merely 
rearranged in new relations. This view is enforced by the above 
considérations as to the infringing design. The flrst claim, for the 
body part alone, is not infringed. The second claim, for the cover 
alone, is infringed by defendant's flrst lamp. If it were necessary 
to décide the point, I am inclined to adopt the views of the witnesses 
for complainants, and to hold that there is suflficient similarity be- 
tween the body of defendant's flrst lamp and the body of the pat- 
ented design, so that, when used in connection with the infringing 
cover, the third claim is infringed; aJthough said body, without said 
cover, would not infringe. In view of the conclusions reached, an 
injunction against the infringement of the second claim will sulfi- 
ciently protect the complainants in this case. 

Let a decree be entered accordingly. 
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MILLEB et al. v. H ANDLEY. 

(Circuit Court, E. D. Missouri, E. D. March 31, 1894.) 

No. 3,556. 

1. Patents— NovELTT and Invention— Sewino Machines. 

Improvements in a partîcular make of sewlng machine, wMch over- 
come a recognized defect existing for nearly a year after the machine 
is put upoQ the market, and render It so much more serviceable and sala- 
ble as to materially Increase the demand, must be consldered as Involving 
an invention, although the change from existing devlces Is comparatively 
simple,' it appearing that thèse devlces, thopgh known to expert mechanics 
In the manufacturer's émploy, diâ not suggest the improvement to them. 

8. Same— Pkior Use. 

In consideriDg testimony of prior use it Is a safe rule to glve great 
■welght to the presumption created by the patent, and hold it valid unless 
a prior public use is Shown by évidence of facts or cîrcumstances so per- 
suasive as to leave no room for doubt 

8. Same- Particulab Patent. 

The Miller patent, No. 419,883, for a "revolvlng hook machine," being an 
Jmiprovement in sewlng machines, lieU to show novelty and Invention, and 
not to hâve been antlclpated. 

This was a suit by Anthony Miller and John T. Corn against 
William W. Handley, the St. Louis agent for the Wheeler & Wilson 
Manufacturing Company, for infringement of letters patent No. 
419,863, granted January 21, 1890, to complainant Miller. Com- 
plainant Corn is assignée of a one-haÙ interest in the patent On 
final hea-ring. 

T^e patent is for a "revolvlng hook machine," the clalm belng: "The com- 
blnatlon, with the stitch-forming mechanlsm of a rotary hook machine, of 
a suppôrtlng slide ring and meanS for locklng the same In any adjusted posi- 
tion and à bobbin cover; the former provided with two projections on Its 
Innra: engàging surface, separated a sultable distance, and the latter provided 
with a single projection upon its outer engaglng surface, vibrating between 
and alte?;nately engaglng the two upon the slide ring, whereby the cover is 
allowëd bnly a llmited rotary movement, substantially as shown and de- 
scrlbeâ." The invention set forth In the clalm Is partlcularly applicable to 
the ring slide and bobbtn cover of a No. 9 Wheeler & Wilson sewing machine, 
made by , the Wheeler & Wilson Manufacturing Company, of Brldgeport, 
Conn., and sold by William W. Handley, agent for sald company in St. Louis, 
Mo. The object of the Invention Is to prevént the threads from tangling lu 
the lower sewlng mechanlsm when the machine is started to sew. Before 
this invention was applied to the No. 9 Wheeler & Wilson machine, the oper- 
ator had to hold the ends of the thread untll the machine had taken two or 
three stltches. This invention obviated this necessity. 

The devlcè sold by défendant on the Wheeler & Wilson No. 9 machine is 
almost Identical with that shown in the patent, the only différence being 
that, instead of two projections on the inner surface of the slide ring, a notch 
is eut, into whlch the finger on the bobbin cover is received and allowed a 
slight play, to permit the passage of the loop around the bobbin, but which 
prevents the bobbin cover from turning with the hook, which turning of the 
bobbin coVer causes the thread to tangle. Defendant's device is made in sub- 
stantially the same way, to meet the same conditions, and accompllsh the 
same resuit as the device shown, described, and claimed in complalnants' 
patent. 

Paul Bakewell and F. R Cornwall, for complainants. 
Silas B. Jones and James H. Lange, for défendant. 

THAYEE, District Judge. The time at my disposai will not per- 
mit me to express my views in détail with respect to ail of the ques- 



MILLER V. HANDLET. 101 

tions at issue in this case, although I hâve considered them atten- 
tively. I shall therefore be compelled to make a brief statement 
of the conclusions reached and the principles applied, without élab- 
oration or argument. 

1, It is manifest from the testimony that there was a defect in 
the Wheeler & Wilson sewing machine No. 9, which was discovered 
very shortly after it was put upon the market; that this defect was 
not remedied for the space of about one year, and that in the mean 
time it interfered to a considérable extent with the ready sale of 
the machine. The improrement suggested by IVIiller in the structure 
of the slide ring and bobbin coTer, which improvement consisted in 
adding a slight projection to the bobbin cover and two stops to the 
slide ring, to prevent the rotation of the bobbin cover in either 
direction beyond a certain point, immediately obviated the existing 
difiSculty, and enabled the operator to start the machine without 
holding the thread with the hand to prevent it from becoming 
tangled, as it had been necessary to do theretofore. The utility of 
the Miller device is demonstrated by the fact that the défendant 
Company at once applied it, when it became known, to ail of its No. 
9 machines, and is still using it. It is also a fair inference from 
the testimony that the use of the new device has enhanced the sale 
of the defendant's machine to a considérable extent by obviating 
an objection which customers of the défendant company and rival 
dealers and manufacturers were in the habit of making to the 
Wheeler & Wilson instrument. It is not shown that the increased 
demand for the machine from 1888 to 1892 was occasioned by other 
causes, hence it is fair to assume that it was due in some measure 
to the use of the Miller device, which rendered it more serviceable 
and salable. While the Miller device is very simple, and while 
other patents show devices which approach the Miller device very 
closely, yet it appears from the testimony that expert mechanics 
in the employ of the défendant company, who were familiar with 
the older devices, did not for a considérable period discover the 
applicability of thèse older devices to the No. 9 Wheeler & Wilson 
machine as a means of overcoming the defect which had been found 
to exist in that machine. Moreover, it may hâve been (although 
the court does not décide that such was the fact) that the model 
of the improvement which was eventually forwarded to the défend- 
ant from its Cincinnati ofiBce was made from knowledge which its 
Cincinnati agents had acquired from some source with respect to 
Miller's proposed improvement. In view of the foregoing considéra- 
tions, the court has concluded that there is such évidence of inven- 
tion and patentable novelty as wUl sufflce to sustain the Miller 
patent, and that the plea to the contrary should be overruled. 

2. The évidence shows with certainty that Miller had perfected 
his invention about the middle of October, 1888, and that he may 
hâve had the idea in mind at a much earlier date, but at what pré- 
cise time the évidence does not disclose with certainty. The testi- 
mony in this latter respect is quite unsatisfactory. The same may 
be said, however, of the defendant's testimony, which tends to show 
a prior public use of the invention as early as August, 1888. Some 
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circumstances are disclosed by the record wMch lead the court to 
Bûtertain doubts whether the Cincinnati agents of the défendant 
had constructed and successfuUy and publicly applied the Miller 
device to the îîo. 9 machine as early as August, or even September, 
1888. When parties, as in the présent case, are each interested 
in carrying the date of the discovery of an improvement in a machine 
as far back as possible, — the one for the purpose of supporting a 
patent, and the other for the purpose of invalidating it,— the testi- 
mony on both sides, for obvious reasons, must be scanned with the 
greatest caution, Perhaps there is no safer rule in such cases than 
to give great weight to the presumption created' by the patent and 
to treat it as valid, unless the party seeking to overthrow it shows 
a prier public use of the invention by évidence of facts or circum- 
stances which are so persuasive as to leave no room for doubt or 
controversy. Applying thèse principles to the case at bar, the court 
haa reached the conclusion that defendant's évidence is insuflScient 
to establish such a prior public use as wiU defeat the patent 

3. With respect to the défense of anticipation, it is quite sufflcient 
to say that I do not flnd in any of the prior patents the exact cbm- 
bination which Miller daims in his patent, No. 419,803. The nearest 
approach to an anticipatory device is to be found in the Farrar, Van 
Sant, and Post patents. Nos. 136,314, 172,676, and 281,296. It may 
be conceded that ail of thèse patents show devices which very 
closeîy approach the complainants' device, but the identical com- 
binatioQ claimed cannot be found in either. In neither of thèse 
patents is it stated that the object of the alleged anticipatory device 
therein shown was to prevent the tangling of the thread, nor is it 
apparent that such devices were applicable to the Wheeler & Wilson 
No. 9 machine without a modification in the form of the device such 
as Miller proposed. A more important considération is the fact 
that thèse old devices did not for some months suggest a remedy 
for the defect in defendant's No. 9 machine, although they appear 
to hâve been well known to the défendant company and to its 
machinists. 

While the case is not free from doubt, because it is diflBcult to say 
in View of the prior state of the art whether the improvement in 
question rose to the dignity of an invention, yet the views heretofore 
expressed must resuit in a decree for the complainants, and it is 
so ordered. 



McKAT & COPELAND LASTING MACHINE CO. v. DIZBR et al. 
SAME V. CliAFLIN et al. 
(CircTiIt Court of Appeals, First Circuit. March 28, 1894.) 
' Nos. 77 and 78. 

1. Patents— iNrnmoKMENT— Equivalents— Lasting Machines. 

The substitution of spring rocliers for a pivot or hinge, for the purpose 
of producing a tipping or oscillatlng motion in one of the plates of a 
lastlng machine, does not avoid Infrlngement, for the two are well-known 
mechanical équivalents, > 

2, Same — Invention. 

The discovery of a meaiis of remedying a defect which has long baflBed 
the skill of Inventors, and made ail previous machines failures, thus pro- 
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ducing a machine whlch Is recognized as perfected, and goes into extensÎTC 
gênerai use, constltutes invention, althougli the new device is simple, and 
apparently obvions after the event 
8. Samb. 

The Copeland, Woodward, and Brock patent No. 197,607, for an improve- 
ment in lasting machines, held valid, and infringed as to the eighth clalm. 
58 Fed. 353, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Thèse were two bills flled by the McKay & Copeland Lasting 
Machine Company against M. C. Dizer and others, and William 
Claflin and others, respectively, for the infringement of letters 
patent No. 197,607, issued November 27, 1877, to Copeland, Wood- 
ward and Brock, for an improvement in lasting machines for boots 
and shoes. The bills were dismissed by the court below (58 Fed. 
353), and the complainant appealed. 

Fish, Eichardson & Storrow, for appellant. 

John L. S. Roberts (Ehner P. Howe and Walter K. Griffin, of 
counsel), for appellee. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

NELSON, District Judge. In thèse two cases the plaintiiï allèges 
the infringement by the défendants of the eighth claim of the pat- 
ent in suit. The claim reads as foUows: 

"In a lasting machine, the combination of the adjustable carriage, B, pro- 
vided wlth means for supporting an oscillating plate, and said osciUatiiig 
plate, substantially as described." 

The patent is for improvements in machines for lasting boots 
and shoes; that is, for machines which aid the workman in perform- 
ing the opération of stretching and drawing the upper leather of a 
boot or shoe over a last. The carriage, B, mentioned in the claim, 
is the carriage that carries the heel-lasting mechanism, and its ad- 
justability is the longitudinal adjustment on the bed of the machine 
towards and from the toe-lasting mechanism, to accommodate lasts 
of différent lengths. The oscillating plate is the plate upon which 
is arrangea the heel-lasting mechanism, which consists of plates 
that slide forward and inward on each side of the heel end of the 
last, and bend over and press down the edges of the upper leather 
upon the insole. The means described in the spécification for sup- 
porting the oscillating plate upon the carriage is a pivot or hinge 
connection, constituting the axis of oscillation, which is in line with 
the length of the last. The oscillating plate tilts on its axis of os- 
cillation to accommodate the lasting plates to the ends of the sole 
of the last. The défendants' machine contains the adjustable car- 
riage and the oscillating plates of the patent, the oscillating plate 
being supported on the carriage through the intervention of springs 
on each side of the longitudinal axis of the carriage, and the plate 
tilting or oscillating with relation to the carriage by the yielding 
of the springs. 

The meaning of the eighth claim is perfectly clear and plaîn. It 
is for a combination in a lasting machine of two éléments, an ad- 
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justable carriage provided with. meana of supporting an oscillating 
]f>late, and the supported oscillating plate. The défendants' ma- 
chine has both thèse éléments combined, the only différence 
being the substitution of spring rockers for a pivot or hinge in the 
supporting mechanism. There can be no question that a spring 
rocker is a perfectly familiar way of obtaining a tipping or oscil- 
lating motion, as well as a pivot or hinge, and that one is a well- 
known équivalent for the other. The défendants' machine is a 
maûifest inf ringement of the eighth claim of the patent, if the claim 
is valid. The court below held that it was invalid for lack of inven- 
tion. 

The brief submitted in behalf of the plaintifE contains a clear and 
accurate statement of the history of the art of lasting by machinery, 
and the condition of the art at the date of this invention. For 
many years prior to 1877, inventors had been at work on the prob- 
lem of lasting machinery, but had not solved it. In an earlier 
patent, dated June 12, 1877, the three inventors of the patent in 
suit, who had been engagea for several years in endeavoring to 
invent a perfected laster, had described the most advanced machine 
which then existed; but it was not satisfactory, because it could 
not satisfactorily last the toes and heels of the shoea ordinarily 
made. Finally thèse inventors discovered where the def ect lay, and 
the cause of it, and remedied it by introducing a new f eature never 
before used in any lasting machine. The end-closing mechanism had 
hitherto been carried directly on the main carriage. The improve- 
ment consisted in mounting it on a separate bed-plate, which was 
made capable of latéral tipping by inserting a joint between the 
bed-plate and the main carriage, thus securing an adJustabUity never 
before found, while the direction of the main tip, which was latéral, 
permitted the tipping-plate to offer the same résistance to the longi- 
tudinal and vertical strains required for the opération of the 
mechanism as if the latter were rigidly attached to the main car- 
riage. The machine with this improvement was accepted as per- 
fected, and went into extensive gênerai use. It was the flrst that 
was ever so accepted and used, and no machine without it has ever 
been commercially used since that time. 

We are of opinion that the discovery by thèse patentées of the 
proper means for remedying the fatal defect which existed in ail 
prior machines of this character, simple as the device was, amounted 
to something more than the exercise of merely ordinary mechanical 
sldll, and reached a higher domain of invention. The simplicity 
of the device, and its apparent obviousness after the event, ought 
not to detract from its meritoriousness. That it had never been sug- 
gested or thought of before, and effectually supplied the one thing 
necessary to bring success, when before there had been nothing but 
failure, is sufScient to entitle it to rank as a new and useful impro'^'e- 
meut in the mechanic arts, within the meaning of the patent law. 

In each case the decree of the circuit court is reversed, and the 
case is remanded to that court, with directions to enter a decree 
foi. the complainant upon the eighth claim of the patent in suit for 
an injunction and an account. 
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HOLMAN et al. v. JONES. 

(Circuit Court of Appeals, Third Circuit. April 13, Î894.) 

' No. 13. 

Patents— Construction of Ci-aims— Easbl Albums. 

The Jaegar patent, No. 432,411, for an easel album supported upon rigld, 
immovable standards, wlth a longitudinal bar resting thereon, whlch Is 
pivoted to tlie back of tbe booli, is valid, but the claims must be narrowly 
construed, and are therefore not infringed by an album in wblch the 
standards are hinged at the base. 58 Fed. 973, reversed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was a suit by Joshua E. Jones, trading as the National Pub- 
lishing Company, against William A. Holman and George S. Lare, 
trading as A. J. Holman & Co., for infringement of a patent for 
easel albums. The circuit court rendered a decree for complain- 
ant in the usual form (58 Fed. 973), and défendants appealed. 

H. T. Fenton and George Harding, for appellants. 
Augustus B. Stoughton, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and GREEN, 
District Judges. 

BUTLER, District Judge. The suit is for Infringement of letters 
patent No. 432,411, issued to Christian Jaegar, July 15, 1890, and 
assigned to the appellee. 

The circuit court sustained the suit, granting an injunction, and 
awarding damages; and this is assigned for error. 

The v^dity of the patent, and the alleged infringement, are both 
denied. 

The invention claimed and covered by the patent, comprises à 
photograph album "having its flrst and last leaves connected with 
its covers, without the use of a separate fastening, its covers being 
connected by a flexible back; a base adapted to support the back 
of the book, and to permit the flexible back or edge of the book to 
be roUed OTer it as the book is opened or closed; and provided with 
standards; a rod held on, or secured to, the standards, and pivotally 
connected to the outside of one of the covers of the book, the book 
always turning on the rod as a fulcrum;" as stated in the spécifica- 
tions and described in the drawings. 

The claims involved read as follows: 

"(1) In an album, the combination, wlth a stand provided with standards, 
and a transverse rod held on the same, of a book pivoted on the outside and 
at or near the middle of one of its covers to the said rod, substantially as 
shown and described." 

"(3) In an album, the combination, with a stand, of a flxed rod supported on 
the said stand and a book, provided on one of its covers with bearings 
engaging the said fixed rod, to permit the said book to swing on the said fixed 
rod as a fulcrum, substantially as shown and described." 

"(4) In an album, the combination, with a stand, provided on top with an 
incline, of a fixed rod supported on the said stand, a book adapted to rest 
with its back on the said incline, and eyes secured at or near the middle of 
one of the covers of the said book and engaging the said flxed rod, sub- 
stantially as shown and described." 
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There is nothing new in the éléments described. Tlie only novelty 
is in the combination; and in this respect the device differs so little 
from others of an earlier date shown by the art, and intended for 
the same use, that the claims must be narrowly construed. We 
agrée with the circuit court that the proofs do not exhibit anything 
sufficient to repel the ordinary presumption attending thé grant of 
a patent. But this is only true we think, when the claims are thus 
narrowly construed. The only distinguishing feature of the device 
is the vertical standards permanently securâ at the bottom, rigid 
and immovable, with the longitudinal bar resting thereon, and 
pivoted to the back of the book, as described by the spécifications 
and drawings. Thèse standards and rods provide a secure support 
and rest for the book, holding it in position under ail circumstances. 
To accomplish the objects of the patentée, as he avows them, no 
other character of standards would be available — except to a limited 
and imperfect estent. Without such flxedness and rigidity they 
would answer the purpose ôf supports only so long as the back of 
the book was held in a certain position, and its sides thus kept at 
a particular angle. As soon as this angle changed the standards 
would give way and thç book fall. 

This is well illustrated by the appellant's device. His stand- 
ards are hinged at the base. They will maintain an upright posi- 
tion and support the rod aad book while the back of the latter is 
kept on it^ appointed rest on the stapds; but the moment it slips 
off, backward or forward, the supports cease to be supports or 
"standards," and topple over, Just so long as the back of the book 
is carefully kept in the place designed for it, or the book itself is so 
handled as to keep the supports in a horizontal position, they an- 
swer thé purpose of the appellee's "standards," but no longer. A 
jolt of the hook, or device, or careless handling of either, wUl throw 
them down, ànd subject the book to danger of injury. 

It follows that the appellant's device is not an infringement of 
the appellee's. To construe the claims of the patent so broadly as 
to cover the appellant's device would render them worthless. It 
is unnecessary to prolong this opinion by further référence to the 
art, or comparison of the devices. 

The decree is reversed, and the bill dismissed, with costa. 
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BACON V. THE POCONOKET. 

(District Court, E. D. Pennsylvania. March 6, 1894.) 

No. 9. 

Admiraltt Practicb— Stjits in Rem— Bond for Possession — Possessoky SniTs. 
The right of a vessel owner to protect himself from loss resulting from 
a seizure under admiralty process, by giving bond and retainlng posses- 
sion, entends, under Rev. St § 941, to posseasory actions as well as oth- 
ers; and, if he falls to exercise the right, he cannot requlre the libelant 
to give security for such damages. 
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Libel in rem by Nathaniel T. Bacon to recover the steamer Poco- 
noket from the possession of the Interstate Steamboat Company. 
Heard on a rule against libelant for security for damages, and for 
increase of securily for costs. 

J. Kodman Paul and N. Dubois Miller, for libelant 

Henry Flanders and Edward F. Pugh, for respondent 

(1) As a gênerai rule, a litlgation may be carried on at the charge of costs; 
but, if a litigant seeks to change the possession of property, then he must 
indemnlfy the real owner when the claim is declded against hlm. 

(2) In The Acteon, 2 Dod. 48, Lord Stowell, in afiarmatlon of the above rule, 
said: "The natural rule Is that, if a party be unjustly deprived of his prop- 
erty, he ought to be put, as nearly as possible. In the same state as he was 
before the deprivation took place." "That is," said Dr. Lushington, who 
quotes thls passage in The Elize, 2 Spinks, 34, "he is eritltled to restitution, 
with costs and damages." 

(3) In The John, 2 Hagg. Adm. 305, 317, the high court of admlralty reversed 
the vice admiralty, and pronounced for the restitution of the vessel to the former 
possessor, and also équitable compensation, in the nature qt demurrage, for 
her détention in the hands of the adversary party imder the décision of the 
lower court. 

(4) In The Glasgow, Swab. 145, where the vessel, in a possessory action, 
remained In the custody of the marshal, the court dismissed the libel, and 
ordered the libelant to pay the costs, and demurrage during détention. 

(5) In The Dh-ector, 34 Fed. 57, Deady, J., said: "The libel prayed for 
process against said bark, wheat, and master, to the end that the flrst might 
be sold to pay the damages of the libelants; that the second 'might be de- 
livered to the libelants free of ail charges and liens. ♦ • • On reading and 
flling the libel, an order was made thereon, allowing process to issue, as 
prayed for in the libel, on the filing of a stipulation by the libelants, in the 
stim of $50,000, as security to the adverse parties for costs and damages 
thereby incurred, on which the vessel and wheat were subsequently arrested, 
and ail parties in Interest cited to appear." 

(6) The foregoing cases are causes of possession, which, admittedly, stand 
ou a différent footing from ordlnary cases in rem. In The Adolph, 5 Fed. 114, 
where it was held that the claimant was not entitled to a bond for the dam- 
ages he might sustain pending the llbelant's appeal to the circuit court, 
Choate, J., said: "Suits for possession stand on a différent ground. They are 
brought to recover the possession and use of the vessel." 

(7) Nevertheless, damages hâve been allowed for the arrest and détention M 
vessels, even in ordinary proceedings in rem. For example: In Excursion 
Co. V. Fleming, 40 Fed. 593, which was a libel for alleged wrongful seizure 
and détention of plaintifC's property, Judge Wales held that a libelant who 
procures the seizure and détention of vessels for the purpose of enforcing an 
alleged lien against them, wlthout an order of court, when, on the facts stated 
in his libel, he bas no lien, is llable in damages to the owners, even though 
he acted in good falth, as an attachment issues, as of course, in such cases, 
on the filing of the libel. 

(8) Excursion Co. v. Fleming was the case of an ordlnary attachment, 
where the property was arrested as security in a cause of damage and where 
U could at once bave been released on the filing of a stipulation. But the 
arrest was not ordered or directed by the court, the attachment Issulng as 
matter of course; and, as the arrest was wrongful, the libelant was held re- 
sponsible in damages. 

(9) In the présent case the wrlt issued wlthout the knowledge of the court, 
and without any security for damages, although valuable property was taken 
out of the hands of the respondent company, who clalm the légal title and 
the lawful possession; and thls at the suit of a nonresident, who, presumably, 
has not a sixpence of property within the jurisdiction of the court. It is à 
maxlm that a court of admiralty always inclines In favor of the person in 
possession (The Victoria, Swab. 408); and it is respectfully submitted that 
process should not be permltted to issue, or be enforeed, on behalf of the dis- 
turber of that possession, without adéquate security being flrst required. 
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(10) In O'Brfen v. Roosevelt, cîted by Judge Wales In Excursion Co. v. 
Fleming, supra, the défendants caased the vessel to be llbeled, and seized, 
by process Issuing out of the United States district court, for repairs. On tlie 
gEoundt itl^it the vessel had been repalred in her. home port, the libel was 
dismlssed. In an action brought for damages, the jury found for the plaln- 
tlff; and the verdict was sustained. In The Oathcart, L. R. 1 Adm. & Bec. 
314, the libelants were condemned In damages on the ground that, wlth adé- 
quate knowledge of the facts, they had arrested the vessel whèn they had 
no valld clalm àgàlnst her. 

(11) Ganter v. Insurance Co., 3 Pet 307, cited by counsel for llbelant, Is 
whoUy inapplicable to the case now before the court What was decided 
in that case was thls, to wlt, if the libelant does not appeal from a judgment 
allowlng only restitution, when he claims damages, also, then he cannot 
raise the question of damages in the appellate tribunal. 

(12) On the face of the foregoing cases, can it be doubted that the re- 
spondent Company, In the pending cause, whlch is a cause of possession, are 
entitled to the securlty ^vhich they ask?- 

Can a Stipulation be Entered in a Cause of Possession? 

(13) The gênerai rule of law is that, In a cause of possession Involving the 
title to a vessel, the court will not prellmlnarlly restore the property until the 
question of title is determined. 

(14) The American and English Encyclopaedla of Law (volume 23, p. 57tt) 
States, the rule thus: "A vessel will not be released on stipulation by the claim- 
ant, when the object of the libel Is to détermine the right of possession to 
the vessel, nor where such discharge would defeat the very object of the 
suit; for èxample, to enforce a seizure under the neutrality laws." 

(15) In Henry's Admiralty Jurisdiction and Procédure it is said: "In causes 
of posSfâsion, the vessel cannot be released on bail, but thé court will expedite 
the hearlng of the case, and of the appeal." 

(16) There are exceptions to aU rules, and particularly In disputes between 
part owners wlth regard to the possession and employment of the vessel. 
The court will restore her to the party that Is désirons of employing her, 
whether It be the majorlty or minority, taking a stipulation for her safe re- 
turn. Cases may be foimd, doubtless, where restitution has been awarded 
when the title is Involved; but they are English cases, arislng under peculiar 
circumstances, and, admlttedly, an innovation upon the long-established prac- 
tice of the admiralty. There are one or two cases In thls district, but the 
question was not raised. In New York there is a rule of court, adopted only 
last July, allowlng the release of a vessd. In petitory suits, upon such se- 
curity and terms as the court may détermine. It Is bélieved that no such 
rule exlsts in any other district. 

(17) But the application now before, the court is not for restitution, but se- 
curlty for damages. To deny that application, and under the circumstances 
of this case, as disclosed by the pleadings, to profiCer her back, exacting se- 
Cinrity from the party who has been wrongfuUy dispossessed, and giving such 
secUrlty to the wrongdoer, would seem, It is respectfully submitted, a hard- 
Bhip and an injustice. The respondent company has paid to the builder of 
this vessel ail that it stipulated to pay, to wit, $42,500. It has, moreover, In 
completing her,— which the builder, by reason of his Insolvency, failed to do, 
— expended, additionally, $17,500. And she has been taken out of its pos- 
session by a nonresident, who has invested in a lawsuit touching her owner- 
ship. Under such circumstances, can he be permitted to litigate without 
rlsk and without responsibillty? 

BUTLER, District Judge. Where damages must resuit from an 
Tjnwarranted seizure it is reasonable that the owner should he 
secured indemniflcation. Ordinarily where seizure occurs — as to 
enforce liens — the owner may protect himself against loss by giv- 
ing security and retaining the vessel; and there is therefore no oc- 
casion for security. If he may do this where the seizure, as hère, is 
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in a posséssory action, tliere can te no reason for distinguishing 
such a case (in this respect) from any other. Tlie only question for 
considération therefore is: Can lie do so? It is difflcult to dis- 
cover a reason whj he sliould not be allowed to do so. Tliere is no 
occasion in either case for retaining the vessel in custody; and to 
do so must entail serions loss. Why therefore should it be done in 
posséssory actions? The situation in such cases is precisely the same 
as in ail others. If the respondent can keep possession he should 
do so; and if he does not his injury is self-inflicted. 

Justification may, nevertheless, be found for the respondent's con- 
tention in the earlier admiralty practice abroad; but that practice 
does not, in my judgment, prevail to-day, even there. See The 
Evangelistria, 46 Law J. Adm. 1, 25 Wkly. Eep. 255, and Pritch. Adm. 
Dig. (3d Ed.) p. 1554. 

In this country I do not think such a practice ever existed, though 
there seems to hâve been some différence of opinion about it. In 
this judicial district vessels hâve been released, in repeated in- 
stances, without question. Since the acts of 1790, 1792, and 1793, 
as embodied in section 941 of the Kevised Statutes, there can hardly 
hâve been room for doubt on the subject. The section reads as 
follows: 

"When a warrant oî arrest or other process In rem Is issued in any cause of 
admiralty jurisdiction except cases of seizure for forfeiture under the laws of 
the UnitPd States, the marshal shall stay the exécution of such process, or 
discharge the property arrested if the process has been levied, on receiving 
from the claimant a bond or stipulation in double the amount claimed by the 
libelant, wlth suflacient sMety to be approved by the judge of the court where 
the case is pending * * * to answer the decree of the court in such 
cause. • * *" 

The language leaves nothing for interprétation. AU seizures are 
embraced, without regard to the cause of action, and owners are 
empowered to retain possession, on giving security, in ail such cases. 
Admiralty rule 11, prescribed by the suprême court, conforms to this 
view; and the rules of the southem and eastern districts of New 
York provide for it in express terms. See, also, Ben. Adm. (last édi- 
tion, 1894) § 498. I need not extend this opinion by commenting 
on tiie numerous cases to which counsel hâve invited my attention, 
but will file the briefs herewith for the beneflt of future référ- 
ence. 

In view of the probable extent of the litigation which may occur 
in this case the security for costs should be increased to $500. 

An order may be prepared in conformity with this opinion. 
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In re MYERS EXCURSION & NAV. CO. 

(Circuit Court of Appeals, Second Circuit April 18, 1894.) 

Shippino — Limitation dp LiABn,iTY— Cokpohatb Shipowners— Unseaworthi- 

NESS. 

Injuries and death oceasioned to excursionists through the inability ol 
an excursion barge to withstand a thunderstorm of no unusual severity 
cannot be sald to occur "without the privity or Imowledge" (Rev. St. § 
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4283) ottbe corporation, owpipg tjie barge, so as to Umit îts liabllity, when 
it appears tbat the président thereof himself undertook to mate an exam- 
Inàtlon 6f . the barge at thé beglnnlng of the season, but falled to discover 
rottennèsy and weakness 6f parts, whlch a thorough examina tion wotdd 
hâve dlsclosed. 57 Ted. 240, afBrmed. 

Appeal from District Court of the United States for the Eastern 
District of New Ybrli, 

Pétition by the Myers Excursion & Navigation Company for limi- 
tation of liability in respect to their excursion barge, the Eepublic. 
The pétition was dismissed by the court below (57 Fed. 240), and 
the petitioner appeals. 

Wing, Shoudy & PutnaiQ (on the brief), for appellant. 
Fernando Solinger and Mirabeau L, Towns, for respondents. G. 
W. Cotterîll and Eaphael J. Moses, advocates. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The district court dismissed the 
pétition of the appellanjt, the owner of the barge Eepublic, to limit 
its liability for the losses, damage, and injury which occurred upon 
the barge, upon the ground that the losses, etc., were occasioned 
by reason of the unseaworthy condition of the barge, of which the 
owner was chargeable with knowledge, and consequentiy did not 
occur "without the privity or knowledge" of the owner, within the 
meaning of the statute of the United States limiting the liability 
of shipowners. The appeUant insista that the district court erred 
in its conclusions both of fàct and of law. 

The Eepublic was a double-decked excursion barge, 157 feet over 
ail, and 40 feet beam. Above her main deck was a promenade or 
dancing deck, and 9 feet above this a hurricane deck. The hurri- 
cane deck was supported by center posts of yellow pine running 
down to the keelson, and by outside stanchions, some of oak and 
some of yellow pine, and averaging about 5 inches square, extend- 
ing, some of them from the main deck, and some from the prom- 
enade deck. There were two masts, made of white pine, 12 to 14 
inches in diameter, which ran from the keelson to about 30 feet 
above the hurricane deck. Attached to the masts were arms, to 
which were fastened stringers to support the upper deck in the 
center. The pilot house was forward on the hurricane deck, and 
was reached by a ladder froin the promenade deck. She did not 
carry salis or motive power. 

In the afternoon of August 12, 1891, while the barge was at Oold 
Spring Harbor, L. L, with a party of excursionists on board, to 
whom the petitioner had chartered her and a tug to convey them 
from New York to Cold Spring Grove and back, and while just 
about to leave the wharf on the return trip, she was struck by a 
severe squall on the starboard bow, which raised the hurricane 
deck on the starboard side off its fastenings, doubling it over against 
the two masts and the pilot house. The masts were broken off, 
and the pilot house overturned, crushing down the roof, and causing 
the broken portion to fall on the port side of the barge. Thirteen 
passengers on the port side of the promenade deck were killed, and 
many others were injured, by the falling of the roof. 
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We tliink the proofs fuUy Justify the conclusions of the district 
judge that the squall was only a violent thunderstorm, such as are 
fréquent in midsummer, and not so extraordinarily violent that 
it would hâve done mateiial injury to an ordinarily Sound vessel; 
and we agrée with him that the proofs shovi^ that the hurricane 
deck was inadequately secured to the stanchions and the deck 
below, and that the accident was attributable to that cause, and 
to the unsound condition of the masts, which gave way, and fell 
upon the upper deck. The barge was an old vessel, — 20 or 28 years 
old, — and had been used for the previous 20 years in carrying ex- 
cursion parties in the summer, and as a freight or hay barge in the 
fall and winter. She had been owned by the petitioner since 1877. 
She had been overhauled, and quite extensively repaired, in the 
spring of 1890, and some trifling repairs were made upon her in the 
spring of 1891. Nevertheless, her masts were rotten; many of her 
stanchions were rotten; some of them were insecurely fastened 
to the framework of the hurricane deck; and some of her center 
posts, where they intersected the main and hurricane decks, were 
rotten. She was well enough adapted for the pleasant-weather 
«xcursions for which she would ordinarily be used, but was too 
weak to encounter the stress of a severe windstorm. 

The district judge did not flnd, in terms, that the ofQcers of the 
petitioner were aware of the unfit condition of the barge, but placed 
his décision against the right to limit liability upon the ground 
that there was an implied warranty on the part of the corporation 
that the barge was reasonably fit for the service for which she was 
chartered; that it was the duty of the corporation, before dispatch- 
ing her upon the voyage, to know whether she was in a fit and sea- 
worthy condition; that a prior examination of the vessel would 
hâve disclosed that she was not in such condition; and that the 
corporation was chargeable with knowledge of what its ofQcers 
might hâve known, and were bound to know. Throughout the 
summer preceding the accident, as weU as for several years pre- 
viously, the barge had been employed in the immédiate business 
of the corporation. The corporation was the lessee of varions 
places of resort near the waters in the neighborhood of New York 
City, where it had an office; and it owned a number of tugs and 
barges, and its business was the conveying of excursion parties 
by its tugs and barges to and from thèse places of resort. The 
président of the corporation was personally cognizant, in a gênerai 
way, with the condition of aU the barges of the corporation, includ- 
ing the Eepublic. Among his other duties, he supervised the re- 
pairing of the barges; and he was accustomed to go over them once 
a year, to ascertain what repairs were necessary. In the spring 
of 1891 he examined this barge, and ordered some new stanchions 
put in. He testifles that he did not discover any unsoundness in 
the masts, and found no unsound stanchions, except those which 
he ordered removed and replaced by new ones. Yet at that time, 
in view of her condition as subsequently revealed, the masts and 
many of the old stanchions of the barge must hâve been so rotten 
that their condition could not hâve escaped his observation, if he 
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had made a reasonably thorougli examination. We are constrained 
to cènclude that he did not do so, and did not cause necessary re- 
pairs to be made, because, expecting she would be used in fair 
weather, for holiday purposes, he thought her to be suflaciently 
strong and fit for such occasions, and overlooked the contingency 
that she might be exposed to such a péril as overtook her. 

We do not fihd it necessary to consider whether a shipowner is 
denied the protection of the statute whenever the loss bas occurred 
from the unseaworthy or defective condition of his Tessel. The 
warranty of seaworthiness which is always implied on the part 
of the shipowner holds him to thé obligation of providing a vessel 
which is in ail respects reasonably ût for the Toyage and employ- 
ment in which she is to engage. Yet there may be a breach of 
this obligation without his knowledge, and without his personal nég- 
ligence. He may hâve employed a most compétent expert tô make 
ail necessary examination of the vessel just prior to the voyage, 
an expert possessing skill and expérience far beyond his own, and 
the expert may hâve failed to exercise suflSicient care to discover de- 
fects which ought to hâve been found. It would be a hard con- 
struction of the statute which would deprive the shipowner of 
protection under such circumstanees. Certainly, this case does not 
require us to consider whether such a construction of it is neces- 
sary, 

The question we are to décide is whether a shipowner is entitled 
undèrtlie statute to limit his liability when the loss arises from a 
defective condition of his ship, of which he was ignorant because of 
his own négligent examination of the vessel. The statute was prin- 
cipally taken from the English statutes of 26 & 53 Geo. m. Thèse 
statutes, instead of the words "privity or knowledge," use the word» 
"privily and knowledge," or "fault or privity," to express the ex- 
ception. In the later English statutes (the merchants' shipping acts 
of 1854 and 1862) the phraseology was varied so that the exemption 
was limited to losses occurring without the "actual fault or privity" 
of the shipowner. There is no reason to suppose that the diverse 
phraseology of thèse acts was employed for ttie purpose of express- 
ing différent rules of exemption, as there were no décisions of the 
English courts which indicated that the terms were not synonymous. 
The English courts hâve always construed the acts as intending to 
exempt the shipowner when he himself has not been in any way 
to blâme, and to deny him the limitation of his liability only when 
Personal blâme is attributable to him. The Warkworth, 9 Prob. 
Div. 20, 145; The Spirit of the Océan, 34 Law J. Adm. 74. Un- 
doubtedly, by our statute, as by the English statutes, the common- 
law liability of the shipowner is not restricted in cases where his 
Personal neglect has been an inducing cause of the loss. It was the 
intention of congress to relieve shipowners from the conséquences 
of ail imputable culpability by reason of the açts of their agents or 
servants, or of third persons, but not to curtail their responsibility 
for their own willful or négligent acts. Moore v. Transportation 
Co., 24 How. 1; Walker v. Transportation Co., 3 Wall. 150; Craig 
V. Insurance Co., 141 U. S. 638, 12 Sup. Ct. 97; Quinlan v. Pew, 5 
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C. C. A. 438, 56 Fed. 111; HiU Manufg Co. v. Providence & N. Y. 
Steamship Co., 113 Mass. 495. A loss is not occasioned without tke 
knowledge or privity of tke sMpowner, when it arises f rom his Per- 
sonal neglect to inform himself of the defective condition of his ves- 
sel, the vessel being under his immédiate personal supervision. 

Where the shipowner is a corporation, the privity or knowledge 
which precludes the statutory right must be that of the managing 
ofiicers. Craig v. Insurance Co., supra. In the présent case the 
privity or knowledge of the corporation consisted in the négligence 
of its président, who, by his omission of proper care in his exam- 
ination of the vessel, failed to discover her defective condition. We 
do not understand it to be seriously argued that section 18 of the 
act of congress of June 26, 1884, displaces the liability of shipowners 
for losses occasioned by their own négligent acts. The section does 
not purport to repeal any pre-existing law, but is législation in Bari 
materia with the act of 1851. The scope and object of the section 
are pointed out in Force v. Insurance Co., 35 Fed. 778; The Amos D. 
Carver, Id. 669; and Grokey v. Fort, 44 Fed. 364. It has no applica- 
tion to the présent questions. 

The decree of the district court dismissing the pétition is afflrmed, 
with costs. 
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BEKGH et al. v. CEBALLOS. 

(Circuit Court of Appeals, Second Circuit April 19, 1894.) 

No. 101. 

1. Shipping — Loss OF Cargo— Liability of Ship and Charterek. 

A ship chdrtered so tbat the charterer is deemed to be the spécial owner 
is nevertheless not freed from liability on his eon tracts of afCreightment; 
and a decree for loss by négligence may be made dlrectly against the 
ship, and need not provide that collection shall iirst b© made from the 
charterer, and only the deflciency, if any, from the ship. The Ereeman v. 
Bnckingham, 18 How. 182, foUowed. 

a. Same— Final Decree— Appbal—Pkacticb. 

A ship was libeled for loss of treight shipped under contract with her 
charterer. The owners filed a pétition, alleging that the charterer was 
alone responsible for the loss. The charterer answered both the liljel 
and pétition, and, after hearlng, the court entered a decree for the full 
amount against the ship, but, as the question of respon&ibility as between 
owners and charterer had not been cleared up by the évidence, retained 
the cause as between them for further proceedings. Béld. that Aie decree 
was final and appealable as between libelants and the ship, and the ap- 
pellate court could properly afiirm the same, and allow the remainder of 
the cause to proceed in the district court as there determined. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Juan M. CebaHos against the steamship Alert, 
of which Olaf Bergh and others were claimants, to recover for loss 
of cargo. At the time of the loss the ship was in possession of the 
New York & Yucatan Steamship Company as charterer; and on the 
pétition of the claimants, alleging that the charterer alone was liable 
for the loss, that company was made a défendant, and required to 
v.eiF.no.l— 8 



'114 FEDEE4I.' EEtOETEK, VOl. 61. 

auswer both the pétition and libel. 40 Feà. 836. This was done, 
and subséqiïently a final decree was entered against thié sMp for 
the amolUttt of the loss, but, as the évidence had failed to clear up 
the issues as between the claimants and charterer, that part of the 
cause was retained for further proceedings (44 Fed. 685), and there- 
«pon the claimants appealed to this court. 

John A. Deady, for appellants. 

J. Langdon Ward, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPM AN, Circuit Judge. On September 5, 1889, Juan M. Cebal- 
los filed a libel in the district court for the southern district of 
New York against the Nom-egian steamship Alert, in which he 
alleged that ou July 16, 1889, he shipped on board said vessel in the 
port of New York, and bound to Progresso, in Mexico, a steam tug- 
Soat, to be çarried to the latter port for an agreed freight, which was 
paid, and biUs of lading thêrefor were received from tbe agent of the 
«teamship; that, it was carried to Progresso, but, owing to the nég- 
ligent manner ip which it was handled, and the carelessness bf the 
master and màriners, it was dropped overboard, and lost in deep 
water. The libel prayed for the payment of damages. Ou November 
2, 1889, the owners of the Alert flled their answer, in which they 
denied the Dondelivery of the tugboat, or any carelessness on the 
part of the vessel or its marinera, and further alleged that the 
steamship had been at the time of the shipment of the tug chartered 
to the New York & Yucatan Steamship Company, and was then in 
its possession, as the libelant knew; that the master was informed 
that the tug was to be carried and delivered without risk or respon- 
«ibility on the part of the steamship ; and that her master and crew 
had nothing to dp with the handling of the tug during her discharge. 
On November 14, 1889, the claimants filed a pétition in the district 
■court, alleging that the steam tug was shipped on board the steam- 
ship at the risk of the charterers, and without liability on the part 
of aie steamship, and praying that the charterers be required to an- 
swer the libel aiid the pétition. The pétition having been granted, 
the charterer flled its answer to the libel and the pétition, in which 
it denied its Individual liability. The case having proceeded to trial, 
the district court entered an interlocutory decree for the recovery 
by the libelant from the steamer of his damages, and a référence to 
a conMnissioner to ascertain their amount, reserving for further con- 
sidération ail questions between the claimants and the charterer. 
The reason for this interlocutory decree was clearly stated by Judge 
Brown as follows: 

"The évidence taken In the cause, whlle It leaves no doubt that the libelant 
W entitled to a decree against the Alert, Is, notwithstandlng, insufflcient to 
clear up the matters in dispute as between the steamer and the steamship 
Company, who, as charterers, v/exe brought ihto the cause upon the steamer's 
pétition, and may posslbly be bound to respond for any judgment recovered 
by the libelant After so long a delay, for the purpose of securing ail attain- 
able évidence as between the défendants, the libelant's rlght to a decree, as it 
now appears from the testimony, should not be longer postponed; and a de- 
cree may therefore be entered In his behalf as against the Alert, which Is 
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no doubt responslble to hlm, and an order of référence taken to compute hls 
damages. The decree will be made without préjudice to the rights of the co- 
defendants as between themselves, or to any further decree that may be 
taken upon additlonal testlmony as to the liabllity of the eteamship Com- 
pany to bear the whole or a part of the same damages, or to indemnify the 
steamer in respect thereto. Instead of dismissing the steamship company, 
the case, as between the two défendants, should, I think, be contlnued as 
between them, rather than send them to a new action; not merely in order 
to préserve the testimony already taken, but that the company may also be 
bound by the adjudication in regard to tbe amonnt of damages in case the 
company should ultimately be held answerable therefor, it being not improba- 
ble that controversy may arise as to the rule of damages as well as to the 
amount." 

Upon the commissioner's report a final decree was entered for the 
recovery by the libelant f rom the claimants of |4,659.85 damages and 
costs. From. this decree the claimants hâve appealed. No excep- 
tions were taken to the amount of damages, and no attempt was 
made upon the appeal to show that the steam tug was not lost 
through négligence, or that the contract of affreightment was com- 
plied with, or that there was any agreement with the shipper by 
which the ship was to be freed from responsibility to hlm for the 
safety of the tug. The three points which the appellants did make 
were: First. ïhat the court did not décide the whole case, and dé- 
termine the rights of ail the parties thereto, and that, theref ore, the 
cause should be remitted to the district court for the purpose of a 
complète adjudication as to the rights of the codefendants as be- 
tween themselves. Second. That the charterers, being deemed to 
be owners, were alone responsible. Third. That, if there was a lia- 
bility on the part of the ship, the decree should hâve provided that 
the libelant coUect of the charterers in the flrst instance, and that 
the deflciency, if any, should be coUected from the ship. 

Eeliance was principally placed upon the first point. An attempt 
was made to support the second and third points, and to assert that 
a chartered vessel was not liable upon contracte of affreightment 
made by a spécial owner, but, in view of the law upon the subject as 
stated by Mr. Justice Curtis in The Freeman v. Buckingham, 18 How. 
182, that branch of the case requires no further comment. The facts 
which hâve already been stated are a sufficient answer to the appel- 
lant's first position. The decree was a final one, as between the 
libelant and the claimants. It directed the payment of a specified 
sum of money to the libelant by the claimants, and ordered its im- 
médiate exécution. Forgay v. Conrad, 6 How. 201; Thomson v. 
Dear, 7 Wall. 342. The rétention of the libel in the district court for 
the purpose of an ascertainment of the right of the claimants to an 
indemnity from the codefendant does not prevent the decree which 
was made from being a finality, and presented no adéquate reason 
for delaying its exécution. The f act that the claimants hâve brought 
the charterer into the case, so that the questions between them, as 
to the amount of the damages which each may ultimately bear, can 
be adjudicated in one suit, does not call upon this court to remit a 
final decree as between the parties thereto to the district court for 
further delay. 

The decree of the district court is affirmed, with costs of this court. 
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THE PRINCETON. 

HOBOKEN FERBY CO. T. THE PRINCETON. 

Pistrict Court, S. D. New York. March 26, 1894.) 

Collision— Stbam Vkssels— Fog— Signals— Fehryboat Inside of Fier Linh. 
A fefryboat. In a fog, which had made lier trip across the Hudson 
river, and arrived inside of the Une of the New York piers, and was there 
maneuverlng to get into her slip, was held not bound to continue the fog 
signals which she had stopped on getting inside of such line, nor liable 
for damages by collision to another ferryboat, which, through lacli of 
proper caution and watchfulness, had got within the pier Unes. 

Stewart & Macklin, for libelant 
Eobinson, Siddle & Ward, for respondent. 

BEOWN, District Judge. On the llth of August, 1893, at about 
quarter past 6 in the moming, the ferryboat Orange, from Hobo- 
ken, in making her trip to the Barclay Street ferry, during a thick 
fog, came in collision with the ferryboat Princeton, near the latter's 
slip at Desbrosses street. The place of collision was nearly half a 
mile above Barclay street, and was so near the Desbrosses Street slip 
as to be within a line running from the end of pier 41, just above, 
to the end of the pier just below the ferry racks. 

There is considérable différence in the testimony of the witnesses 
as to the distance at which objects could be seen. But if, as the 
pilot and other witnesses for the Orange testify, the masts of vessels 
in the slips above could be seen shortly before reaching Desbrosses 
street, there was no suflQcient reason why pier 41 should hâve been 
approached so near without being perceived, or at such speed as the 
Orange was evidently making. It is clear that the Orange was 
intentionally brought near to the New York shore in order to make 
her way down towards Barclay street; but in that situation, and in 
so thick a fog, she was bound to proceed with the greatest caution. 
I cannot crédit the testimony of her witnesses, that she was going 
so slowly as they claim; nor that she was moving backward in the 
water at the time of collision. I am obliged to find that through 
a speed excessive for such a fog, and through a lack of proper caution 
and proper watchfulness in approaching the New York piers, she 
got inside the line of the piers, and that this was the primary cause of 
the collision. 

As respects the Princeton, which was embarrassed in making her 
slip by a tug and tow that cross«d ahead of her, the only question is 
whether, while maneuvering inside of the line of the piers, she was 
bound to continue sounding her fog signals, which had been stopped 
from the time she got inside that line. She flrst got across her slip, 
and was unable to enter it Up to that time she had continued her 
fog signals. After that she was simply maneuvering within the 
line of the piers sufflciently to get inside of the lower ferry rack, but 
did not again before collision go outeide of the piers. The évidence 
shows that objects within thèse limits could be seen. There was no 
need of whisties for the beneflt of any vessels maneuvering within 
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thèse narrow limits. No vessels from outside were to be expected 
there. The Orange had no business in such a situation, and came 
there by her own négligence alone. Whistles giren from such a 
situation might mislead vessels navigating outside, instead of bene- 
fiting them. 

On the whole, I am of the opinion that the raie requiring fog sig- 
nais is not applicable in such a case; and that the lack of such sig- 
nais was not a breach of any duty which the Princeton owed to the 
Orange, or to which the latter is entitled to take exception, 

The libel is dismissed, with costs. 



THAMES TOWBOAT CO. v. CENTRAL R. CO. OF NEW JERSEY.' 

(District Court, D. Connecticut April 7, 1894.) 

No. 976. 

CoLi/isiON — Tdgs on Crossing Courses. 

Tugs on Crossing courses at nlght saw each other a quarter of a mile 
apart. Eacli whistled, and stiortly afterwards ported her helm. About a 
minute later, danger signais were exchanged, and eacli reversed until col- 
lision. The one having the other on her starboard hand was incumbered 
by two car floats. Held, that it was her plain duty, on discovering the 
other, to immediately reverse in order to keep out of the way (rules 19 and 
21, § 4233, Rev. St.), and that the spécial circumstance rule (No. 24) had no 
application. The Emma Kate Ross, 41 Fed. 826, and 46 Fed. 872, applied. 

This was a libel by the Thames Towboat Company against the 
Central Railroad Company of New Jersey to recover damages for 
a collision. 

Samuel Park, for libelant. 
Stewart & Macklin, for défendant. 

TOWNSEND, District Judge. On the evening of December 5, 
1892, at about 7:40 o'clock, the libelant's steam tug Nathan Haie, 
135 feet long, 750 horse power, left Brown's dock, Jersey City, to go 
down the North river to Jersey flats for a tow, taking a south and 
west course, parallel to the Jersey shore, and about a quarter of a 
mile out therefrom. On the same evening the respondent's steam 
tug Eed Ash, 95 feet long, started from Thirty-Second street, East 
river, to go to respondent's pier No. 6, at Communipaw, N. J. She 
rounded the Battery at a distance of about 600 feet, and took a 
westerly course across the river towards said pier. She had a 
loaded car float lashed on either side, the heavier float being on her 
starboard side. So far as is material to this case, each boat car- 
ried régulation lights, had a sufQcient lookout, and was properly oifi- 
cered and manned. It was a moonlight night, the tide was flood, 
and there were no vessels near to interfère with the navigation of 
the tugs. 

The captain of the Nathan Haie saw the Eed Ash when she was 
about a quarter of a mile distant, and about flve points on his port 
bow, and gave a signal of one whistle, which was immediately an- 
swered by one whistle from the Eed Ash. In about a minute the 



118 FEDERAI- KEPOKTEBi vol. 61. 

captain of the Bed Asli gare an alarm whistle, wMch. was an- 
Bwered by an alarm wàistle, followed by three short whlstles, from 
the Haie. Four witnesses from each vessel swear that, immediately 
after the flrst whistle, each tug ported her wheel, and, after the 
alarm whistle, each stopped and backed fuU speed, and continued 
so to back until they collided, the port bow of the Nathan Haie 
striking the starboard side of the starboard float. There is no tes- 
timony in the case other than that of the aforesaid witnesses, ex- 
cept as to the angle of collision. The time between the flrst whistle 
from the Haie and the collision was probably about two or three 
minutes. 

The libelant claims the Red Ash was in fault in that, having the 
Nathan Haie on her starboard side, she failed to obey rule 19, 
§ 4233, Rev. St. TJ. S., and keep ont of the way of the Nathan Haie. 
The testimony of the Bed Ash witnesses shows that the course of 
the Red Ash was not changed. The reason alleged by them is 
that the boat was backed immediately after the wheel was put to 
port, and, owing to the heavier float being on the starboard side, 
she backed nearly straight. The respondent claims that whUe, 
ordinarily, under said statutory rule 19, it would hâve been the duty 
of the Bed Ash to keep out of the way of the Haie, yet, under the 
circunistances of this case, rule 24 is applicable. Said rule provides 
that "in construing and obeying thèse rules due regard must be 
had to ail dangers of navigation, and to any spécial circumstances 
which may exist in any particular case rendering a departure from 
them necessary in order to avoid any immédiate danger." In sup- 
port of this claim, respondent allèges certain faults on the part of 
the Haie. Thèse will be considered later. But, assuming the truth 
of the statements of the witnesses for the Bed Ash, they do not 
justify her failure to stop and back as soon as she heard the whistle 
from the Haie, and saw that she was close to her, and on her star- 
board side. No "spécial circumstances" either rendered a departure 
from this manlfest duty necessary or justiôed a disobedience of 
the nineteenth rule. As it is not claimed that to hold her course 
tended to avoid the danger, whichever proper course the Haie 
should take, rule 24 did not apply. The most that can be said is 
that the captain of the Bed Ash may hâve thought that the Haie 
would pass across his bow, and that, therefore, obédience to said 
rule was not necessary. In this it appears he was mistaken, and the 
presumption applied in such cases, that the accident was caused 
by his négligence, must be applied hère. It is the settled rule 
that, where a vessel has committed a positive breach of statute, 
she must not only show that probably her fault did not contribute 
to the disaster, but that it could not hâve done so. Belden v. Chase, 
150 U. S. 674, 699, 14 Sup. Ct 264; The Pennsylvania, 19 Wall. 
125; Bichelieu & 0. Nav. Oo. v. Boston Marine Ins. Co., 136 U. S. 
408, 432, 10 Sup. Ct. 934; The Bolivia, 1 C. C. A. 221, 49 Fed. 169. 

The deck hand on the Bed Ash saw the Haie a f ew seconds bef ore 
She whistled, but failed to report the fact. The master of the Bed 
Ash saw her a quarter of a mile off, on his starboard bow. He 
was in fault for not having seen her sooner. She was then so near 
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as to inTolve risk of collision. It was Ms duty to keey out of her 
way, under said rule 19, and, if necessary, to stop and reverse, under 
mie 21. It was the right and duty of the Haie to "keep lier course, 
subject to the qualifications of rule 24." Rule 23, § 4233, Rev. St. 
But, in défiance of thèse rules, the master of the Red Ash, although 
he clearly saw the lights and huU of the Haie, and thought she was 
going eight or ten miles an hour, speculated on his chances, and 
first slowed, then ported partially, although, going 5 or 6 miles an 
hour by land, and with such a tow, he knew that "for a few minutes 
the boat will keep the same motion, but gradually she will slow 
down;" and, during a period which he testifled might be 30 seconds, 
he continued on his course with the headway she had on. She held 
her way for a considérable distance, or "a little over 200 feet," and 
then he blew an alarm whistle, and backed full speed, over a min- 
ute after the time he first heard the Hale's whistle, when it was too 
late to avoid the collision; and the Haie struck the float, which was 
lashed stern end ahead, only 25 or 30 feet from the stern. Under 
thèse circumstances, it seems to me that the Red Ash is solely re- 
sponsible for the collision. The two vessels being upon crossing 
or interfering courses, the vessel whose duty it is to keep out of 
the way is liable for the damage, provided she fails to allow a sulfi- 
cient margin for the contingencies of navigation. The Laura V. 
Rose, 28 Fed. 104; Wells v. Armstrong, 29 Fed. 216; The Helena 
V. O'Neil, 26 Fed. 463. 

The respondent aUeges that the Haie was in f ault because she did 
not port her wheel after having given the signal of one whistle. 
This claim is supported only by évidence from the Red Ash wit- 
nesses that they saw no change of course. Her captain says he 
could not see what was doue on the Haie, and that "you only teU 
from the churning of the water whether the wheel was ported." 
The Hale's witnesses swear she ported her helm immediately after 
her first whistle. The relative value of the testimony of those on 
board the Haie as to her movements is greater than of the witnesses on 
the Red Ash, especially in view of the indeflnite and uncertain char- 
acter of their testimony. The Hope, 4 Fed. 89; The Wiman, 20 Fed. 
248, 249; The Avon, 22 Fed. 905; The Alberta, 23 Fed. 810; The 
Columbia, 29 Fed. 718; The Alexander Folsom, 3 C. C. A. 165, 52 
Fed. 411; The Havana, 54 Fed. 413. The respondent further al- 
lèges that the Haie did not seasonably stop and back, and keep 
out of the way of the Red Ash. But it is not denied that she was 
reversing her wheel at the time of the collision, and the évidence of 
the Hale's witnesses shows that she began to stop and back a few 
seconds after the first whistle. — as soon as the Red Ash sounded her 
alarm whistle. The claim that "the Haie knew, or ought to hâve 
known, that the tow she saw was a Central Railroad tow, bound for 
the New Jersey Central slip," is not supported by the évidence. 
The conclusions already reached dispose of the claim that, as the 
Haie was running against the tide, she was bound to port her helm. 
As to the angle of the blow, the Hale's witnesses claim she was 
heading towards the Jersey shore, and struck the float a glancing 
blow; the Red Ash witnesses claim the float was struck at right 
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angles, The évidence as to the bow of the Haie after the accident 
shows it was twisted to starboard, but does net show how she 
stnick, The dent in the float indicates a blow at right angles. 

I conclude, upon ail the évidence, that the Haie was probably 
going at a somewhat faster rate than was testifled to by her wit- 
nesses; that the captain ported his wheel as alleged, but that the 
time was so short between the answering whistle from the Eed 
Ash and her alarm whistle that the course of the Haie was not 
materially changea before he revèrsed and began to back water, 
and that for thèse reasons she was practically "dead in the water" 
when the collision occurred. In that event she would hâve struck 
the float at nearly right angles. I flnd no évidence sufficient to sup- 
port the claim of négligence on the part of the Haie. It is unneces- 
sary to consider the inspector's rules, which, by stipulation, are to be 
considered in évidence. The case of The Emma Kate Ross, 41 
Fed. 826j afflrmed 46 Fed. 872, présents the same questions raised 
in this case, and supports the conclusions herein reached. 

Let a decree be entered for the libelant, tvith the usual référence 
to a commissioner. 



THB OLYMPIA. 
WEEKS et al. v. WILSON TRANSIT CO. 
(Circuit Court of Appeals, Slxtli Circuit February 19, 1894.) 
No. 109. 

1. Collision— Inévitable Accident— Bkeaking dp Tillkr Rope— Buhdkn of 

Pboof. 

When a collision results from the breakmg o( a steamer's tiller rope, 
the burden Is upon her to rebut the presumption of négligence, either by 
showlng the cause whlch broke the rope, and that the resuit of that cause 
was inévitable, or by showlng aU the possible causes which might hâve 
produced the break, and then showing that the resuit of each one of them 
could not hâve been avoided. 

2. Samb— Evidence. 

A collision having resultea from lue breaking of a steamer's tiller rope, 
it was shown in her behalf that the rope was of charcoal iron wire, of 
suitable size, of the usual kind, and externally Sound; and that it had 
been bought of a reputable outfltter, and used less than two seasons, while 
the minimum life of such a rope is about three years; and that It had 
been inspected a few hours before the accident. Witnesses who saw the 
broken ends of the wlres testifled thaï there were nb indications of defects. 
The steering gear was worked by steam engines capable of putting severe 
strain on the rope, but the évidence showed that the wheel was not sud- 
denly handled. Eeld, that the collision was due to Inévitable accident, 
and not to the steamer's fault 52 Fed. 985, afflrmed. 

Appeal from the District Court of the United States for the 
Eastem District of Michigan. 

This was a libel by Charles H. Weeks and others against the 
steamer Olympia, of which the Wilson Transit Company is claim- 
ant, to recover damages for a collision. The court below dismissed 
the libel (52 Fed. 985), and the libelants appeal. 
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Thls Is a case ot collision between the scliooner John Slierman anâ the 
steamer Olympia. It occurred about 4 p. m., May 8, 1891, on Détroit river. The 
day was bright, and there was neither wind nor sea. The Olympia was 
bound up the river, and was on the American side, when the coUiding ves- 
sels came In sight. The Sherman was bound down the river, In tow of the 
steamer LoveU. Astern of the Sherman, and in the same tow, was the 
schooner Boberts. The LoveU and her tow were on the Canadian side of 
the ehannel. The river at point of collision was one-half mile in width. 
The Olympia, when nearly abreast of the LoveU, was headed to pass under 
the stem of the Roberts, and well off the starboard side of the Sherman. 
The second article of the libel avers: "That sald propeUers were on conrses 
that would hâve carried them a considérable distance apart, and that no 
accident wonld hâve occurred had the propeller Olympia kept on her course, 
as it was her duty to hâve done, and that the said propeller Olympia, in- 
Btead of keeping her course, departed therefrom, and turned to starboard, 
and towards the propeller LoveU and her tow, and came on with great speed, 
and without properly stopping and backing, or making any other effort to avoid 
the eoUision which ensued, struck the said schooner Sherman upon her star- 
board side, crushlng in her side, rail and planking, and so breaklng and 
Injuring sald schooner as to render her a total wreck. That said collision 
occurred in broad dayllght, and that It was Impossible for said schooner to 
avoid or get out of the way of the said Olympia." Among other thlngs, the 
answer of the elfUmants states: "That when opposite the lower end of the 
Détroit the Olympia checked down, and drew In toward the American dock 
for the pm^ose of being met by the reporter's boat, which came out to her 
nearly opposite Woodward avenue, in said city. That the LoveU was coming 
down the river near mid-channel with the Sherman and another barge In 
tow. That, after dismissing the reporter's boat, the Olympia ported slightly, 
to go under the stem of the tow, and get out into mid-channel, and the course 
past the Belle Isle, and gave the all-right signal to her englue for the usual 
tull speed. She started to swing, and was swinging slowly to starboard, 
when the order to steady was given, the Olympia then heading astern of 
the tow, and ail clear of them, and the wheelman turned the wheel, and 
attempted to starboard the helm, in order to stop her swing and steady the 
steamer, when it was found that the helm could not be starboarded; where- 
upon, instantly, the reversing signal was given, and her engine was promptly 
reversed and backed, with ail its power, and an alarm whistle was blown to 
the tow. That the Sherman could and might hâve been sheered with her 
helm over to her port far enough to entlrely avoid the collision, without let- 
tlng go of her towline, but respondent says that no one on board the Sher- 
man paid any heed to the warning signal. That no eflfort was made on her 
either to shift her course, or to let go the towline, but she continued to go 
on, passing the starboard bow of the Olympia, which had been thrown some 
to starboard by the reversing of her prppeUer wheel, so that the starboard 
bow of the Olympia came glancing against the starboard quarter of the 
Sherman, the headway of the Olympia being by that time nearly, if not 
quite, stopped. That, owing to the manner of their coming together, as afore- 
said, and the angle of contact, the force of the collision was not great or 
severe, and would not and could not hâve materially injvired a seaworthy 
vessel, or one of ordinary soundness and strength, and did not in any manner 
or to any extent injure the Olympia, That the cause of the steering gear 
failing to work was ascertained to be the breaklng of the wlre wheel' rope 
aft on the starboard side. That it was a wire rope of suitable and ample 
Bize, which had been bought at a price which should hâve insured the best 
materlal for that purpose, and was properly rigged and fltted in the most 
approved manner. That it had been overhauled at Cleveland the day previous 
to this collision; and her steering gear had been put, so far as human knowl- 
edge and ingenulty could do so, in perfect condition; and that, according to 
the standing rule in said steamer, the mate had looked over and examined 
the steering gear, Including this rope, before the vessel entered Détroit river, 
but a few hotu-s before the accident, on which occasion he had apparently 
tounâ everything in good order and condition. Respondent avers that the 
breaklng of sald wheel rope, and the conséquent InabUity to steady the ves- 
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sel, was due to no fault, négligence, or omission on the part of thls respond- 
ent, or the offleers and crew ol sald steamer, but the same was due to, and 
was caused by, tmavoidable accident, whlch could not be foreseen, and 
agalnst which human prudence could not guard." The cause was submitted 
to the district Jadge, who sustained the défense of inévitable accident, and 
dismissed the Ilbel, each party paying its own costs. 

F. H. Canfleld, for appellants. 
H. D. Gflulder, for appellee. 

Before TAFT and LUETON, Circuit Judges; and RICKS, Dis- 
trict Judge. 

LURTON, Circuit Judge (after stating the facts as above). We 
quite agrée with. the district judge "that the proof acquits both 
the Sherman and the Olympia of the omission of any measure 
which would hâve averted or mitigated the collision after the 
breaking of the latter's wheel rope." The collision being, on the 
clear weight of the évidence, inévitable, after the Olympia's tiller 
rope broke, the judgment must dépend upon her responsibility 
for tliat mishap. Was that the resuit of inévitable or unavoidable 
accident? The case must turn upon the answer. The maritime 
law is well settled that when a collision occurs through inévitable 
accident the loss must be boi;ne by the party upon whom it happened 
to fall. Pars. Ship. & Adm. 525. No one is responsible if the ac- 
cident was inévitable. The Morning Light, 2 Wall. 556 j Marsd. 
CoU. 11. The circumstances aUeged in the Ubel are so far admitted 
in the answer as to make out a prima facie case of négligence on 
the part of the Olympia. Her sudden change of course was the im- 
médiate cause of the collision. Prima facie that change, of course, 
was a violation of very plain rules of naAigation, and the burden 
is upon the claimants to explain. The défendants say, "Our tiller 
rope broke, and the vessel became unmanageable, and the collision 
unavoidable." That only shows that the breaking of the tiller 
rope was the cause of the collision. They must go further, and show 
that the cause Which operated to break the tiller rope was unavoid- 
able. The collision was but the resuit of the cause which produced 
a broken tiller rope. If that cause is not shown to be unavoidable, 
how can it be said that the collision was an inévitable accident? 
tJnless the défendants can get rid of the négligence proved against 
them by showing the cause which broke this wheel rope, and that 
the resuit of that cause was inévitable; or by showing ail the pos- 
siblç causes which mlght hâve produced such an efEect, and then 
showing that the resuit of each one of thèse possible causes could 
not hâve been avoided by them, they hâve not met the burden of 
proof which rests upon them. This is the doctrine of the late case of 
The Merchant Prince, decided in 1892 by the court of appeal, and rfe- 
ported in the Law Reports, Probate Division, 179. The case was 
in many respects like the one at bar. The libelants' vessel was at 
anchor in the river Mersey. The Merchant Prince came down the 
river by daylight, and in passing the vessel at anchor became un- 
manageable. A collision ensued. Q?he défense was that the steam 
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steering gear of the défendants' vessel failed to act in conséquence 
of some latent defect which could not ha.ve been prevented by due 
care. Fry, L. J., said: 

"The défendants had failed to sustain the plea of inévitable accident, a» 
it was necessary for them either to show -what was the cause of the accident, 
and that, though exercising ordinary care, caution, and nautical skill, the 
resuit of that cause was unavoidable, or to enumerate ail the possible causes, 
one or the other of which might hâve produced the efiCect, and show with re- 
gard to every one that the resuit was unavoldable." 

Tlie fuUest and leading opinion was by Lord Esher, M. R. Among 
other things, he said: 

■'Unless you can get rld of It, It is négligence proved agalnst you that you 
nave run into a ship at anchor. * * * He can only get rid of that proof 
against hlm by showing inévitable accident; that is, by showing that the 
cause of the collision was a cause not produced by hlm, but a cause the re- 
suit of which he could not avoid. • * * If he cannot teU you what the 
cause Is, how can he tell you that the cause was one the resuit of which he 
could not avoid?" 

The opinion proceeds by discussing the évidence, which showed 
that défendants had a new chain, that a new chain was very liable 
to stretch and become loose on the leading wheel; that a loose chain 
was liable to Mnk, and that the kinking of the wheel chain was the 
probable cause of the sudden and naomentary refusai of the wheel 
to tum. This was a thing which the court thought ought to hâve 
been foreseen and provided against Lord Esher concludes his 
opinion by saying: 

"It seems to me in this case, from what one can see of the facts proved 
of the conduct of the ship hère, to show a probable cause, and if that was 
the cause it could hâve been avoided. Hère the défendants either hâve not 
shown any cause, and then they cannot hâve showa a cause the resuit of 
■which was one that they could not avoid, or they hâve shown a probable 
cause, which, If it was the real cause, which seems most likely, was one, 
the elïects of which they could hâve avoided." 

Tliis was, in substance, the principle upon which the leamed 
district judge relied in disposing of this case. He said: 

"Every practical précaution seems to hâve been taken to forefend this 
casualty. Its occurrence may with equal reason be referred to a sudden and 
extraordinary strain, which is the theory of masters of expérience, or to a 
latent imdiscovered defect in the rope, or the co-operation of both thèse 
causes. Whether occasioned by either or both, it was inévitable." 

The Olympia was comparatively new, having been run less than 
two seasons at the time of this disaster. She had a steam steer- 
ing gear of the most approved pattern, and her tUler rope was of 
charcoal iron wire, an inch in diameter. She was also provided 
with relieving tackles, adjustable in from three to five minutes. Her 
steam steering gear waa worked by double steering engines of seven 
horse power, geared to a screw worm. Many witnesses hâve testi- 
ûed as to the sufftciency of her steering gear, the manner of its ad- 
justment, and the competency of her ofiflcers and crew. Many ex- 
perts in machinery and navigation hâve likewise testifled as to the 
sufflciency of her wire tiller rope and as to the probable cause of 
its giving way. Does ail this évidence show the cause which pro- 
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duced the effect? If not, we must then look to ail the possible 
causes to which such. an effect may be attributed, and détermine 
whether, in respect to the proven cause or the possible cause, the 
défendants hâve f urther shown that, if the effect be attributed to a 
known or a possible cause, it was equally unavoidable by that de- 
gree of foresight and care imposed upon them by law. From the 
whole body of the proof we may enumerate the possible causes to 
which may be attributed the breaking of the Olympia's wheel rope: 
(1,) Patent defects in the rope, due to original unfltness or resulting 
from use; (2) mismanagement of the steering ehgine; (3) extraor- 
dinary strain, dae to unexplained caprice of steam without négli- 
gence, or produced by the rudder striking an obstruction; (4) latent 
defects due to négligence of manufacturer, or to use, and not discov- 
erable by such an examination and test as was possible for défend- 
ants to make. 

1. There were no patent defects in the rope. In diameter it was, 
on ail the proof, such as expérience had shown ample for a vessel 
such as the Olympia. The material was charcoal iron wire, and 
it was such a rope as was commonly în use for such purposes. Ex- 
ternally it was a sound rope, thoroughly adapted to the use to 
which it was put. Neither had use dereloped any patent defects. 
It had been in use less than two seasons. The minimum life of 
such a rope is, on the évidence, ^bout three years. It had broken 
the year before, and as a resuit she ran aground on Boston shoals. 
Prima facie this would condemn the rope, and make its subséquent 
use an act of négligence. But the évidence thoroughly demonstrates 
that that break was not due to defect in the rope. It occurred at 
the forward sheave abreast the pilot house. The block through 
which this rope ran became warped from contact with a steam 
pipe. The block being thrown out of its horizontal position, there- 
by caused the tiller rope, under the power of the steering engine, 
to be brought against the pin of the sheave. This caused such 
chaflng as to part one strand of the rope, and cause a jam, which 
stopped the wheel from drawing the rope. This chafed part of the 
rope was eut ont, and a short splice put in. The rope was changed 
end for end, so as to throw this splice on the barrel of the wheel. 
The warped block was removed. The splicing which took place at 
Oleveland the night before the accident has no possible connection 
with the parting in question. The night before, and just before 
leaving Oleveland, the master, "for the purpose of bringing into a 
horizontal position the block next to the quadrant on the rudder 
post, caused a short splice to be înserted in the tiller rope between 
that block and the block on the starboard quarter." "With the 
wheel hard over, the forward end of this splice was brought within 
a foot of the starboard block aft, no part of the splice traveling on 
the sheave." The parting now under considération did not in any 
way involve this splicing, for the rope parted at a point where it 
had not been splieed, and between the last splice and the starboard 
quartef block. Thus neither of the splicings mentioned were due 
to any known defect in the rope, and there is no causal connection 
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between tlie splices and this parting. The splicing done at Cleve- 
land the night before involved sucb handling of tbe rope by tbe 
rigger who made it, and tke mate and others who assisted, as to 
enable them to say that the rope at the place where it parted the 
next day presented no appearance of a defect. The rope was pre- 
sented in court at the hearing, and examined by experts, who testi- 
fied that it was apparently sonnd, smooth, pliable, and of good 
quality. The évidence of those who saw the rope after the accident 
was that the break extended for some four feet, and presented the 
appearance of having been puUed apart. The wires in the ends were 
fagged and of uneven length. Thèse witnesses were net mechanical 
experts, but they say that the fagged ends presented no indications 
of defect. Some comment has been made by counsel that the rope 
has not been presented in court in its original condition. The pièce 
presented shows that the fag ends had apparently been broken dr 
chopped off. This is probably due to the fact that the fag ends 
were broken or chopped off by some person carelessly, or with a pur- 
pose to conceal defects. When it parted, the broken rope was 
taken out, and suffered to lie among other worthless articles. A 
sailor was seen on one occasion to be engaged in puUing out some 
wires to make fender ropes. He was stopped, and the mate or- 
dered to put it away and keep it. That mate died, and the rope was 
lost sight of, a part only being found pending the trial, coiled up in 
a barrel in the hold of the ship. So many witnesses speak posi- 
tively as to the appearance of the fag ends, now gone, that we can 
see no motive moving défendants to destroy évidence, and we are 
disposed to believe that at most they hâve not been duly mindful of 
the propriety of preserving the broken rope intact. The rule on the 
Olympia regarding inspection of the steering gear was that it should 
be examined before entering rivers or ports, and the évidence is 
that such examinations were ordinarily made. Two or three hours 
before this collision, the Olympia had entered the Détroit river, 
coming ofE Lake Erie. The master testifled that the mate, who died 
before this suit was brought, was sent by him to make this investiga- 
tion. In obédience he went, and returned in a few moments, re- 
porting, "AU right." Our conclusion is that this rope was in an ap- 
parently Sound and serviceable condition at the time it parted. 

2. Was it due to mismanagement of the steering wheel? The 
fuU force of the power of the steering engines suddenly thrown 
upon the steering gear might produce such a sudden straîn as to 
snap the wheel rope. This full force could only be exerted by very 
suddenly putting the steering wheel hard over. If there was no 
necessity for putting the wheel hard over suddenly instead of 
slowly, and a parting was the resuit, négligence might well be im- 
puted. But the évidence rebuts the theory that this was the prob- 
able cause. The évidence of the wheelman does not show that the 
wheel was put hard over, or suddenly handled in any way. The ex- 
pert évidence is that, if broken by a strain due to the power of the 
fîteering engines, the greatest force would hâve been exerted for- 
ward, and not aft, where this break occurred. 
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,3. ïf the break was due to a strain from thé steering engine, then 
tli'e etfect' was not the resuit of any négligence in managing that 
engînej btit^as attribu table to an uncontroUable caprice of steam 
or an inhérent weakness in the rope. In either event, the accident 
was unavoîdablé. A severe strain would be produced on the rope 
by the contact of the rudder With an obstruction; such as a sub- 
merged log. In that case the greatest strain Would be aft, just 
where this parting occurred. There is no évidence whatever tend- 
ing to show that such a blow was received by the rudder. While 
a piossible cause, it was not the probable cause. Eegarded as a 
possible cause, the défendants would be guilty of no fault in that 
respect, for the obstruction was a hidden one, against which no pré- 
caution would hfive availed. 

4. Was it due to any latent defect in the rope? There is no 
afarmative proof that there was such a defect. But if, by exclu- 
sion, we hâve ascertained that it was due to no other possible cause, 
we must conclude this to be the probable cause. Under such cir- 
cumstances the doctrine "res ipsa loquitur" would hâve application. 
Whether this defect was due to the fault of the manufacturer or 
was thé resuit of use, the défendants would not be in fault, unless 
ît was of such a character as that by such examination as was in 
their poyer to make it could hâve been disclosed. The rope was, 
when bought, such as a prudent and cautions owner might safely 
put in his vessel. No test, save that of the hand and eye, was 
possible. It was bought, as the best of its kind, from reputable 
outfitters. The manufacturer is undisclosed. We do not think 
this important. The article was such as was adapted to the pur- 
pose for which it was used, and was such as was customarUy used 
by pfudent men engaged în the same business. The owners of ves- 
sels are not, as to strangers, under any liabUity as warrantors of 
the sufla.ciency and soundness of machinery or equipment. They 
are bound to use that degree of care in the sélection of machinery 
and equîpments which persons of ordinary prudence are accustomed 
to use aiid employ for the same purpose. 

In the case of The Lizzie Frank, reported in 31 Ped. 477, the rule 
was stated thus: 

"When a vessel is consti'ucted and equipped in the mode nsual and custom- 
ary with other vessels of like charaxîter, and in a mode approved by compé- 
tent Judges and previous expérience, then, in case of an accident happening 
by reason of a latent defect in the equlpmen); and constractlon, there Is no 
négligence on the part of the owner." 

In the case of The Flowergate, 31 Fed. 762, it was held that: 

"The lise of an eye boit, apparently sufflcient for the purpose for which It 
was employed, but in reallty insufflclent, solely because of a latent defect, 
entalls no liabUity for a Personal injiiry caused by such a defect" 

See, also, The Litania, 19 Fed, 101; Marsd. Coll. 11-24. At page 
33, Mr. Marsden sums up the rule thus: 

"A sUlp is iiiot One of those thlngs dangerous in themselves, which entalls 
upon their owners the responsibillty of Insiu-ing saf ety, but the law casts 
upon the shipowner the duty of uslng reasonable care to insure that his ship 
when she sails, and while she is under way, is in a condition in which sh6 
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may be navigated wlth safety to other ships. If she damages another sMp 
In conséquence ot the giving away or Inefflclency of her gear or equipment, 
a prima facie case of négligence arlses. The presnmption of négligence 
may, however, be rebutted by showing that the defect was latent, that rea- 
sonable care was In fact used to put and keep her in good condition, or that 
the glvlng way of the gear was due to stress of weather, or other unavoidable 
cause." 

In the case of The Grâce Girdler the question of what would be 
an inévitable accident was considered, and the rule of diligence de- 
flned in thèse words: 

"The highest degree of caution that can be used Is not required. It Is 
enough that it Is reasonable under the clrcumstances, such as is usual in sim- 
Har cases, and bas been foimd by long expérience to be suffleient to answer 
the end in view,— the safety of life and property." 7 Wall. 196. 

This States the measure of care applicable to the navigation of a 
ship, and we think is equally applicable to the equipment of a vessel 
and the use and càre of that equipment. It was the rule which met 
the approval of the learned district judge, and fuUy meets our ap- 
proval. Upon the whole body of the proof, we find ourselves un- 
able, as was the district judge, to say that we are convinced that 
the effect was due to any one of the possible causes suggested by the 
évidence, or in argument. It was probably due to one or both the 
causes suggested by the opinion of the district court. If it was 
attributable to a sudden strain (about which we hâve much doubt), 
that strain was an effect conséquent upon a careful and proper use 
of the power of the steering engine, and is ascribable to some un- 
definable law of steam known only by capricious manifestations. 
If due to an inhérent and latent defect in the rope (as we think 
more probable), then the défendants were not in fault, for it was 
such a defect as was only discoverable by taking the rope to pièces, 
and subjecting it to expert examination. If défendants bave 
shown, with respect to each possible cause, that the effect could not 
hâve been avoided by the use of care, caution, and skiU, then the 
effect was in law unavoidable, and the collision, in légal phraseolo- 
gy, inévitable. 

It is not meant by the expression "inévitable accident" one which 
it was physically Impossible, from the nature of things, for the de- 
fendant to hâve prevented. We only mean that it was an occur- 
rence which could not be avoided by that degree of prudence, fore- 
sight, care, and caution which the law requires of every one under 
the clrcumstances of the particular case. The rule in maritime law 
does not differ from that at common law, where there is no con- 
tractual relations between the parties. The able proctor who bas 
appeared for libelants has himself deflned an inévitable accident 
as an occurrence which could not possibly be prevented "by exer- 
cise of care, caution, and maritime skill." Marsd. Coll. 8-11; The 
Michigan, 52 Fed. 507. In the case of The Morning Light (a col- 
lision case) the court said that "inévitable accident may be regarded 
as an occurrence which the party charged with the collision could 
not possibly prevent by the exercise of ordinary care, caution, and 
nautical skill." 2 Wall. 560, 561. The common-law définition is 
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substantially the same. An accident is said to te îneTÎtable when 
it is not occasipi^ed 'in any degree, either remotely of directly, by the 
Tvant of sucb câre and skUl as the law holds every man bound ta 
exercise. Dygert v. Bradley, 8 Wend. 473. A distinction exista 
between tlie liability of one in contractual relations to another as 
to tlie soundness and safety of machinery or appliances, as in the 
case of carrier and passenger, and the liabîlity to a stranger. That 
distinction is recognized and stated in the Nitro-Glycerine Case, 15 
WaU. 537, 538, and Kailroad Co. v. EUiott, 149 U. S. 271, 13 Sup. 
et. 837. In the Mtro-Glyeerine Case, the court held that a steam- 
ship Company was not liable for damages resulting from the explo- 
sion of nitrogylcerîn while in its possession as a carrier. It held 
that the accident, under the circumstances, was unavoidable, and 
that the conséquence of ail such accidents must be borne by the 
suflerer as his misfortune. In discussing the circumstances under 
which an accident might be regarded as inévitable, and therefore 
to be borne by the person upon whom its conséquences fall, the 
court said: 

"Thls prlnciple is recognized and afflrmed In a great variety of cases,— In 
cases where Arf^ orlglnating In one man's building bas extended to and de- 
atroyed the property of others; in cases wbere injuries bave been caused by 
flre ignlted by sparks from steamboats or locomotives, or caused by horses 
running a-way, or by blastlng roclts, and In numerous other cases wblcli will 
readily occur to every one." 

Proceeding, the court saîd: 

"The rule deducible from them is that the measure of care agalnst accident 
whlcb one must take to avold responslbillty is that which a person of ordi- 
nary prudence and caution would use if his own interests were to be affected, 
and the whole risk were his own. And the princlple Is not changed whether 
the injury complalned of foUows dlrectly or remotely from the act or con- 
duct of the party." 15 Wall, 538. 

Tried by this rule, we think, on the évidence, that no suiflcient 
error is shown to justify a reversai of the district court Whether 
the effect was due to one or the other of the possible causes sug- 
gested on the record, it is sufficiently shown that the eflect could 
not hâve been prevented by that degree of foresight, care, and eau- 
tion reqidred by law. The decree must be, therefore, afarmed. 
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CABOT V. McMASTER. 

(Circuit Court, N. D. lUinois. Aprll 27, 1894.) 

JuBisDiCTioNAL Amount IN Fbdbbai, Cohbts— Suit ON Pbnai, Bond. 

When one sues for the fuU amount of a pénal bond whlcli exceeds 
$2,000, but at tlie trial bis own évidence shows that he actually daims less 
than $2,000, the case must be dlsmissed. Act March 3, 1875, § 5. Post- 
master General v. Cross, 4 Wasb. C. C. 326, Fed. Cas. No. 11,306, distin- 
guished. 

This was an action by Samuel Cabot against William I. McMaster, 
as surety on a pénal bond. Défendant moved to' dismiss the case 
for want of jurisdiction. 

Dent & WMtman, for plaintiff. 

Hand, Milchrist & Smlthi, for défendant 

BUNN, District Judge. This is an action brought against the 
surety on a pénal bond given by the défendant, with one Edwin A. 
Mason as principal, in the sum of $6,000. The bond was given for 
the faithful performance of a contract with the plaintiff made by 
Mason, the principal in the bond, and for the payment over of ail 
moneys coming to his hands under said contract. The déclaration 
sets out the bond and contract in fuU, and chaînes a breach of the 
contract on the part of Mason, and a breach of the conditions of 
the bond, in the sum of |6,000 damages, for which sum the plaintiff 
prays a judgment against the défendant. Several pleas were plead- 
ed by the défendant, the effect of which is to deny the indebtedness 
charged, and the breach of the conditions of the bond, and to put 
the plaintiff to prove the same. Upon the trial, which was without 
a jury, the plaintiff, by his own showing, proved a breach of the con- 
tract upon Mason's part, and conséquent breach of the conditions 
of the bond in suit, in the sum of |1,496 ; and there was no contest 
on the trial as to this being the amount due the plaintiff f rom Mason, 
and which he had failed to pay over according to his contract and 
the terms and conditions contained in the bond. But it was insisted 
by the défendant that he was, in law, released from his obligation, 
as surety, to pay this sum, because of an extension in the time of 
payment given by the plaintiff to Mason. Then a motion was made 
on the trial by the defendant's counsel to dismiss the action for the 
want of jurisàiction in this court, on the ground that the amount in 
controversy does not exceed the sum of $2,000. On the part of the 
défendant, it is contended that the amount in controversy is the 
sum actually due by reason of the breach of tte condition of the 
bond; and, on the plaintiff 's part, it is claimed that the amount in 
controversy is determined by the amount named as the penalty in 
the bond. The defendant's contention, it seems pretty clear, is the 
one that must prevail. If nothing but the pleadings in the case 
were to be looked to, no doubt the amount in dispute should be 
adjudged to be $6,000; but when the proof is taken, and the plain- 
tiff, by his own évidence, shows that he is only claiming a recovery 
of $1,590, it would seem preposterous to say that the sum in actual 
v.6lF.no.2 — 9 
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dispute is any more than the plaintifE daims by his proofs, simply 
because h.e alleged a breach. of the conditions of tlie bond in damages 
to the extent of $6,000, and because, in form, he would take a judg- 
ment for that sum, but could issue exécution only for $1,590. 

If tliis çoiitention could be supported, it would completely nullify 
the provisions of section 5 of the act ôf congress of March 3, 1875 
(18 Stat. pt. 3, p. 472), whick provides "that if, in any suit commenced 
in a circuit court • • • it shallappear to the satisfaction of 
said circuit court, at any time after such suit has been brought 
* * * that such suit does not really and substantially involve a 
dispute or controversy, properly within the jurisdiction of said cir- 
cuit court • * » the said circuit court shall proceed no further 
therein, but shall dismiss the suit » • * and shall make such 
order as to costs as shall be just." Whatever the rule may hâve 
been préviens to the enactmènt of the jurisdiction law of 1875, it 
would seem pretty clear, under this provision, that the parties can- 
not, by makin^ the proper allégations in the pleadings, give this 
court jurisdiction, if it shall appear by the plaintifE's own showing 
that the amoUnt really and substantially in dispute does not exceed 
the sum of $2,000, exclusive of the interest and costs, according 
to the provision of the jurisdiction act of August 13, 1888 (25 Stat. 
p. 434). 

The provision of the law first above cited was new in the jurisdic- 
tion act of 1875, and it is difflcult to see why it does not cover the 
case at bar. If the court could take jurisdiction ôf this case, it 
could take jurisdiction of any case on a pénal bond for more than 
$2,000, provided the claim for damages in the déclaration exceeded 
that sum, though the amoUnt actually and equitably due on the bond 
might be but $50. It was the purpose of the above provision to meet 
just such cases, and to prevent the court from taking jurisdiction on 
account of merely colorable allégations to give jurisdiction unwar- 
ranted by the facts. Of course, if there appears to be an actual 
controversy involving more than $2,000, though the recovery may 
be reduced, by payments or otherwise, below that sum, the court 
would retain jurisdiction. But if there is no such controversy in the 
case the plaintifl cannot, by alleging damages in a sum greater 
than he knows, or has any reason to believe, he can recover, give the 
court jurisdiction. A suit is brought upon a promissory note for 
$5,000. The plaintiff sets out the note properly, and allèges that no 
part of it has been paid, and claims judgment for $5,000. The de- 
fendant sets up payment of the note. On the pleadings the sum in 
dispute is $5,000, and the court assumes jurisdiction. On the trial 
the plaintifl introduces in évidence the note, on which there are, in 
his own hand, and under his own signature, indorsements of pay- 
ments which reduce the aïnount due to $1,500 ; and he claims judg- 
ment for that sum. - Should not the court dismiss for want of juris- 
diction? I think 80. But^ în substance, that case is like the one at 
bar, and cannot be distinguished cin principle. But if the plain- 
tiff introduces his note without any indorsement of payment, and 
the défendant introduces évidence of payment which is controverted 
by the plaintifl's testimony in rebuttal, showing a real controversy, 
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and thé jury flnâ payments which reduce the plaintifl's recovery to 
a sum less than $2,000, the court would still retain jurisdiction, for, 
though the recovery is less than |2,000, the sum in controversy is 
more. 

It is évident that the plaintiff in the case at bar knew when he 
brought his suit that he was entitled to recover but f 1,590. That 
sum is ail he claimed on the trial, and ail his own évidence had any 
tendency to show he was entitled to recover. It would seem quite 
anomalous to hold, as matter of law, that the sum really in dispute is 
more than the plaintiff claimed on the trial, or attempted to prove. 
It has been repeatedly held by the United States suprême court that, 
for purposes of jurisdiction in action upon pénal bonds, the true cri- 
terlon of jurisdiction, sofar as the amount in controversy is con- 
cerned, is not the penalty named in the bond, but the sum actually 
and justly due by reason of the breach of the condition. There would 
be little sensé in any other rule. While, in form, the plaintiff takes 
a verdict and judgment for the amount of penalty, his actual re- 
covery is confined to the sum equitably due on account of the breach. 
This was ruled flrst in TJ. S. v. McDowell, 4 Cranch, 316. In that 
«ase the penalty of the bond was |20,000. The amount due by rea- 
son of the breach was |328. This was held to be the sum in dispute, 
and as it was less than f2,000 the suprême court dismissed the case 
fof want of jurisdiction. The same rule is affirmed in TJ. S. v. Hill, 
123 U. S. 681, 8 Sup. Ct. 308. Hère the penalty of the bond was also 
120,000, but the sum equitably due by reason of the breach was but 
$517.07, which was held to be the amount in dispute, rather than the 
pénal sum named in the bond, and the case was dismissed. 

The case of Lozano v. Wehmer (decided in the eastern district of 
this state) 22 Fed. 755, holds the same rule, though not a case upon 
a pénal bond. But I do not think that a material différence. The 
same rule that govems in other actions on a money demand governs 
in this. That rule, as laid down in the numerous cases decided by 
the suprême court, is this: That the question of jurisdiction is gov- 
erned by the value of the actual matter in dispute, as shown by the 
whole record, and not by the damages claimed, or the prayer for judg- 
ment, alone. ïee v. Watson, 1 Wall. 337; Schacker v. Insurance 
Co., 93 U. S. 241; Gray v. Blanchard, 97 U. S. 564; Tinstman v. Bank, 
lOOU. S. 6; Banking Ass'nv. Insurance Ass'n, 102 U.S. 121; Hilton 
V. Dicldnson, 108 U. S. 174, 2 Sup. Ot. 424; The Jessie Williamson, 
Jr., 108 U. S. 305, 2 Sup. Ct 669; Jenness v. Bank, 110 U. S. 52, 3 
Sup. Ct. 425; Webster v. Insurance Oo., 110 U. S. 386, 4 Sup. Ct. 79; 
Bradstreet Co. v. Higgins, 112 U. S. 227, 5 Sup. Ct. 117; Bowman v. 
Eailway Co., 115 U. S. 611, 6 Sup. Ct 192. In Hilton v. Dickinson 
the court says: 

"It is undoubtedly true that, until It Js In some way shown By the rec- 
ord that the sum demanded is not the matter in dispute, that sum wiU gov- 
ern, in ail questions of jurisdiction; \)ut it is equally true that, when it is 
shown that the sum demanded Is not the real matter in dispute, the sum 
shown, and not the sum demanded, will prevail." 

That, I think, is the rule in this court. There is no reason for a 
différent rule in this court from that prevaUing in the suprême court 
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Much reliance bas been placed by plaîntiff's counsel upon the case 
of Postma»ter General v. Oross, reported in 4 Wash. 0. C. 326, Fed. 
Cas. No. 11,306, as an authority to show tliat the penalty of the bond 
is the amount in dispute, rather than the sum justly due. But that 
case, as I understand it, is not an authority for the plaintiff. It is 
in strict accord with the cases above referred to, decided in the 
United States suprême court. It was a case ortginating in the dis- 
trict court, and taken to the circuit court by writ of errer. The sum. 
in dispute, to give the circuit court jurisdiction, was |50. The ac- 
tion was by the postmaster gênerai against a deputy postmaster and 
his surety on his ofScial bond, in the pénal sum oï |1,000. There 
was a plea of non est factum and payment There was no allégation 
in the déclaration of any breach or dalnage for a less sum than the 
penalty of the bond. The district attomey for the government pro- 
duced the account, as settled by the postmaster gênerai, by which it 
appeared that the sum claimed as being really due by the principal 
in the bond was upwards of |400. There was, however, no verdict 
or finding fixing the sum actually due the government. There was, 
In place of that, a -spécial verdict finding the bond to be the deed of 
the défendant, ajad a number of other facts tending to tax the plaintiff 
with neglect in not bringing suit on the bond while the principal was 
able to pay, and omission to give the sureties notice of the default of 
the principal. Défendants' counsel moved to dismiss the writ for want 
of jurisdiction, but the court held that, the déclaration containing no 
breach shbwing that a smaller sum than the penalty of the bond 
named was claimed, and no verdict of the jury or finding as to the 
amount, the penalty of the bond must be taken as the amount in dis- 
pute. But aie court say, if there had been a verdict for a less sum 
than |50, ijiat would hâve been the matter in dispute, and the court 
could not hâve entertained the writ; and this is in strict accord with 
the other cases above cited. The circuit court did not undertake to 
overrule or qualify the case of U. S. v. McDoweU, above cited, but 
refers to it. approvingly. The case was reversed because there were 
no breaches assigned in the déclaration or replication, and for other 
reasons, 

The case must be dîsmissed for want of jurisdiction in this court, 
the sum in dispute being less than $2,000. 



BERTHA ZINO & MINERAL CO. v. CAEICO et aL 

(Circuit Court, W. D. Virginia, August 3, 1893.) 

Rbmovai. of Causes— Who Mat Eemove. 

A corporation, being sued for personal injuries, presented, after Issue 
Joined, a pétition alleging that a certain other corporation was solely inter- 
ested In the Utlgatlon, and asked that the latter might be made a défend- 
ant, exhibiting at the same time certain papers tending to show a transfer 
of def endant's assets to it. The pétition was denied, whereupon the other 
corporation presented a pétition and bond for removal, alleging that it 
was a défendant, that the controversy was wholly with it, and that it was 
a citizen of another state. Plaintiff objected to the flllng of thèse papers, 
ofCerlng, however, to agrée tnat the appUcant might become a party to the 
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record If It would admit llabillty in case plaintlŒ showed a right to recover. 
This tlie applicant refused to do. Tlie court then refused to allow tlie filing 
of tlie remoyal papers, and proceeded to trial. Edd that, as the applicant 
never became a party to the record, it had no right of removal, and that 
an injunction ohtained by it from the fédéral court restraining the prosecu- 
tion of the case In the state court, on the ground that a removal had been 
effected by force of the statute (Aet 1887-S8, § 3), was improvidently 
awarded. 

This was a suit by the Bertha Zinc & Minerai Company to enjoih 
Elbert Carico and others from proseeuting an action at law in the 
circuit court of Wythe county, Va. 

This cause was submitted on the pétition and motion of the complainant 
to enter an order perpetuating injunction orders awarded by Hon. Hugh L. 
Bond, on the 14th day of March, 1892, and on the 21st day of April, 1892, and, 
on the motion of certain of the défendants, to dissolve said injunctions. The 
cause shows the following state of facts: In the month of May, 1890, Elbert 
Carico, a citizen of Virginia, Instituted in the circuit court of Wythe coimty, 
Va., an action at law against the Bertha Zinc Company, a corporation undér 
the laws of Virginia, claiming damages for $20,000 for injuries done to the 
plaintiff in the month of November, 1889, while he was in the employment of 
the défendant, which was a mining corporation. At the September term, 
1890, of the circuit coiwt of Wythe, the défendant appeared, and demurred 
to tlie déclaration, and, the demurrer being overruled, it pleaded not guilty, 
to which the plaintiff replied generally, and issue was joined on the plea, and 
the case contlnued. At the March term, 1891, the case was continued general- 
ly. At the September term, 1891, it was continued on the motion of the de- 
fendant. At the March term, 1892, the défendant, the Bertha Zinc Company, 
presented a pétition to the court, alleging that it had no interest In the sub- 
ject-matter of the suit, that there was no llabillty on it on account of the mat- 
ter of complainant set up in the déclaration, but that a third party, the Ber- 
tha Zinc & Minerai Company, was solely interested in the défense in the ac- 
tion, and liable to pay any recovery that might be had by reason of the injm-y 
complained of, and asklng that the said Bertha Zinc & Minerai Company be 
required, by notice to be served upon it, to appear and maintain the défense 
of the case. The défendant flled as exhibits with its pétition— First, a copy 
of an agreement entered into the Ist day of February, 1887, between George 
W. Palmer, of Saltville, Va., party of the flrst part, who is stated to be the 
owner or in control of ail of the capital stock of the Bertha Zinc Company, 
and John H. Inman and others, as trustées, parties of the second part, the pur- 
pose of this agreement being to form what it terms the "Minerai Trust;" sec- 
ond, a deed made the 20th day of February, 1892, between the Bertha Zinc 
Company, party of the flrst part, and the Bertha Zinc & Minerai Company, 
a corporation existing under the laws of the state of New Jersey, party of the 
second part, conveying to the latter company several tracts of land, therein 
described, together with Personal property, etc. The plaintiff objected to this 
pétition being flled, and the court sustained the objection. Thereupon the 
défendant, the Bertha Zinc Company, asked leaye to flle the following péti- 
tion: 

"In the Circuit Court of Wythe County, State of Virginia. 

"Elbert Carico, Plaintiff, vs. The Bertha Zinc and Minerai Co., Deft. 

"Pétition for the Removal of this Cause to the Circuit Comrt of the United 

States for the West. District of Virginia. 

"To the Honorable Samuel W. Williams, Judge of the Circuit Court of Wythe 
County, State of Virginia: Tour petitioner respectfuUy shows that it is a 
défendant in the above-entitled suit, and that it is a nonresident of the staté 
in which said suit was brought, to wit, the state of Virginia; and that the 
matter and amount in dispute in the said suit exceed, exclusive of interest and 
cost, the sum or value of two thousand dollars. That the said suit is of a 
civil nature, namely, an action of trespass on the case for an injury complained 
of, in which action the plaintiff claims damages to the amount of twenty 
thousand dollars. That the coutroversy is whoily between citizens of différent 
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States, towlt, between your said petltloner, who avers that \t was at the time 
of beiog maûe a paxty to thls suit, and stlU Is, a citizen of the state of New 
Jerseyj and the gald plaintlff, who, as your petltloner avows, was then, and 
still Is, a citizen of the state of A'irglnla. And your petitioner offers herewith 
a bond, with good and sufflclent surety, for his enterlng in said circuit court 
of the United States, on the flrat day of Its next session, a copy of the record 
of thls suit, and for paying ail costs that mày be àwarded by said circuit 
court. If said court shall hold that thls suit was wrongfuUy or Improperly re- 
moTed thereto. And your petltloner prays thls honorable court to proceed no 
further hereln, except to make an order for the removal of thls cause to said 
circuit court, and to accept said surety and bond, and to cause the record here- 
ln to be removéd to the said ch-cuit court of the United States in and for the 
western district of Virginia, and it will ever pray. 

"Bertha Zinc and Minerai Company, 
"By George M. Holsteln, 
"Attorney In Fact." 

The court entered the foUowing order: "To the filing of which said péti- 
tion of removal and bond by the Bertha Zinc and Minerai Company the 
plalntlff by his counsel objected, and the plalntlff by counsel thereupon an- 
nounced that If the said Bertha Zinc and Minerai Company would admit on 
the record that in the event the plalntlff showed hlmself entitled to recover in 
'thls case, that In that event the said Bertha Zinc and Minerai Company would 
be Uable therefor; then, in that event, the plalntlff would not object to the 
said Bertha Zinc and Minerai Company 's enterlng Itself a party défendant; 
and thereupon the said Bertha Zinc and Minerai Company by counsel de- 
clined to make any such admission; then, on objection by the plalntlff, the 
court refused to permit sajd pétition of removal and bond to be flled; to 
whlch ruling of the court the défendant, the Bertha Zinc Company, excepts, 
and to save the beneflt of said objection it tenders thls, Its bill of exception 
No. 2, which it prays may be slgned, sealed, and made a part of the record, 
whlch Is accordingly so done. Samuel W. Williams. [Seal.]" 

The court then impaneled a jury and proceeded with the trial of the case. 
Pendlng Its trial, the Bertha Zinc & Minerai Company, the complalnant in thls 
suit, applied to the circuit judge of this court for a writ of injunction to re- 
strain the plalntlff, Carico, his agents and attorneys, from pressing, prosecut- 
ing, or proceeding in said action at law In the circuit court of Wythe. In 
its bill the complalnant allèges: "That there has been removed, under and by 
virtue of the statutes of the United States provlding for such removal, from 
the circuit court of Wythe coimty, Virginia, to thls court, upon the pétition 
of your orator, who is the real and substantlal défendant, the Bertha Zinc 
Company, of Virginia, being a nominal défendant thereln." The circuit judge 
awarded the writ of injunction as prayed for, and on the 16th of March, 1892, 
durlng the progress of the trial in the circuit court of Wythe, the writ was 
served on the plalntlff, Carico, and his attorneys, The record shows the fol- 
lowlng: "And the said Bertha Zinc and Minerai Company asked leave to flle 
an attested copy of said writ, with the return thereon, to whlch motion to 
file the same plalntlff by his said attorney objected; and the court having 
asked the counsel whether thls paper was flled for or by the Bertha Zinc Co., 
the défendant of record, or by and for the Bertha Zinc and Minerai Co., to 
which counsel replied that they appeared on behalf of the Bertha Zinc and 
Minerai Co., and not on behalf of the défendant, the Bertha Zinc Co., the 
court then sustained said objection, and refused to allow the said writ of in- 
junction, with the return thereon, to be flled." The state court proceeded with 
the trial; a verdict was rendered for the plalntifl, judgment entered thereon, 
and exécution issued. The complalnant then flled in this cause a pétition and 
supplemental bill, alleglng that the sheriff of Wythe county was proceeding 
to levy said exécution on the eomplalnant's property, and praying for a writ 
of Injunction as a supplément to the original writ of injunction, perpetuaWy 
enjoining and restraining the said Elbert Carico and his said attorneys, and 
the said sheriff and his dêputles, from ail further proceedings under the judg- 
ment of the said circuit court of Wythe county lu the name of Carico, as plaln- 
tlff, against the Bertha Zinc Company, as défendant; that the levy and sale 
of eomplalnant's property in exécution of said judgment be likewise perpétuai- 
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ly enjoined; that this pétition be flled with leave ta stay ail proceedings upon 
said judgment in the sald state court, and, upon the hearing, tiiat the said 
case be dedared to hâve been removed to this court, and that the sald Elbert 
Oarico and his attorneys be compelled to revolce and mark null and void ail 
proceedings obtained in the state court after the service of said writ of In- 
junction upon them, etc. On thls pétition and supplemental bill a writ of in- 
junctlon was awarded on the 21st day of April, as prayed for, and rules 
avirarded against Carico and his attorney, requirlng them to show cause why 
they should not be adjudged in contempt of this court and its writ of Injunc- 
tion, issued on the 15th day of March, 1892, on the original bill in this cause. 
Copies of the order were served on the défendants, as directed in the order. 

To the original bill, and to the pétition and supplemental bill, the défend- 
ants filed a demurrer and theu; joint and several answers. The chief grounds 
of défense presented by the demurrer and answers are: That the Bertha 
Zinc & Minerai Company, at the time Its pétition for removal was offered 
in the state court, was not a party to the suit of Carico against the Bertha 
Zinc Company, and was never a party to said suit, but, on the contrary, de- 
clined to enter itself as a défendant in sald cause, when respondents offered 
to consent to its being a party défendant, when it presented its pétition for 
removal, if It desired to do so, and admit that it was the real party défend- 
ant, and liable to the plaintlff's demand în the event there should be a re- 
covery. It dénies that the Bertha Zinc Company sold by contract of February 
1, 1887, Its stock and property to the Minerai Trust of New York, or that it 
was a party to such contract, or bound thereby. It allèges that the contract 
of 20th of Febraary, 1802, made between the Bertha Zinc Company and the 
Bertha Zinc & Minerai Company, nearly two years after the suit of Carico v. 
Bertha Zinc Company was brought, and fif teen days before the commencement 
of the tenu of the court at which it was to be tried, was made with Intent to 
hinder, delay, and def raud said Carico out of any just recovery he should obtain 
in said suit. That the restraining order was obtained by misrepresentations, and 
fraud practiced on the judge granting it. That no record of the proceedings 
In the state court was flled with the bill, and that it was falsely alleged that 
that suit had been removed from the state court on pétition of the complain- 
ant, that the complainant was the real défendant, and that the Bertha Zinc 
Company was a nominal défendant only, and that it mlsrepresented the facts 
as to the removal, and as to complainant being a party to the suit. 

The answer dénies that respondents, or any of them, had levied or attempted 
to levy on the personal property of the complainant, or ever threatened to 
levy any exécution on, or in any way interfère with, the property of the com- 
plainant. It claims that both the judgment creditor and the Judgment debtor 
are citizens of the state of Virginia, and dénies the jurisdiction of this coin-t 
in the promises. The complainant, subséquent to the filing of the answer of 
respondents, presented to this cotu"t its pétition and amended pétition, with an 
assignment from Elbert Carico, the plaintifif in the judgment against the 
Bertha Zinc Company, to one B. F. Carnet, of said judgment, principal, inter- 
est, and costs, and asking that the injunction in thls suit be perpetuated, and 
that the action at law pendlng on the law side of this court be dismissed; 
also, an assignment and release by said B. F. Gamet to the said complainant, 
the Bertha Zinc & Minerai Company, of the full amount of principal, interest, 
and costs of said judgment; also, praying that said B. F. Carnet be made a 
party défendant to this cause. 

F. S. Blair and J. E. Moore, for plaintiff. 

Walker & Caldwell and R. L. Kirby, for défendants. 

PAUL, District Judge. The principal question presented by 
the foregoing statement of facts, and the only one necessary to be 
considered by the court, is that of jurisdiction. Was the case of 
Carico t. Bertha Zinc Company, pending in the circuit court of 
Wythe county, one that could be removed into the United States 
circuit court, and did this court hâve authority to grant the writs 
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çlf , inittûctibix askèd f or in tte original bill, and in the pétition and 
suppleinental bill, and whicli were granted? Section 2 of the act 
of congifesa oî March 3, 1887, as amended by act of August 13, 1888, 
pi'ovides, 

"And when ^n any suit mentioned in this section there shall be a controversy 
whlch Is whoUy between citizens of différent states, and which can be fully 
detérmined as, between them, then either one or more of the défendants actual- 
ly interested ta such controversy may remove said suit into the circuit court 
of the United States for the proper district." 

Section 3 of said act provides: 

"That whenever any party entitled to remove any suit such as is mentioned 
In the nfrxt preceding (the 2nd) section, éxcept sucli cases as are provided for 
in the last clause of said section, may désire to remove such suit from a state 
court to tlie circuit court of the United States he may make and flle a pétition 
in such suit in such state court at the time, or any time before the défendant 
Is required by the laws of the state or the rule of the state court in which suit 
is brought, to answer or to plead to the déclaration or complaint of the plain- 
tlff, for the removal of such suit into the circuit court to be held In the district 
where such suit is pending, and shall malie and flle therewith a bond, wlth 
good and sufflcient surety, for hls or their entering in such circuit com-t on the 
flrst day of Its then next session, a copy of the record in such suit and for 
paylng ail costs that may be awarded by the said circuit court if said circuit 
court shall hold that such suit was wrongfuUy and improperly removed there- 
to, and also for thelr appearance and entering spécial bail in such suit if spe- 
■ cial bail was origlnaUy required therein. It shall then be the duty of the state 
court to accept such pétition and bond, and proceed no further In such suit." 

It is clear that the statute contemplâtes the removal shall be 
ïriade by a défendant or défendants who are actual parties to the 
suit. It makes no provision for removEÙ at the instance of persons 
who may be beneflcially interested. It makes no provision for 
compelling or allowing other parties to interplead in a case, and 
thereby make the case removable from a state to a United States 
circuit court, which was not so removable as between the original 
parties to the action. The court knows of no principle of law or 
statutory provision that gives the défendant the power to require 
the plaintifiÇ to summon and bring in a third party, and make him 
the défendant in an action at law in place of the party whom he 
has chosen to proceed against; and there is no rule of practice, 
certainly in this court, that allows such a proceedlng. The only 
provisions of tbe Code of Virginia by which a third party can be 
made a défendant and required to interplead in an action at law 
are found in sections 2998 and 2999, Code of Virginia, 1887. They 
clearly do not apply to an action for damages such as Garico insti- 
tuted against the Bertha Zinc Company; and, the plaintiff and the 
défendant both being citizens of the state of Virginia, the case was 
not removable into a court of the United States, nor had the Bertha 
Zinc & Minerai Company any right to remove that case into the 
fédéral court. It was not a party to the record, and peremptorily 
refused to enter itself as a party défendant to the action, though 
claiming and demanding ail the rights and privilèges secured a de- 
fendant under the statute. It was an entire stranger to the occur- 
rences out of which the action grew. Carico's contract of service 
was with the Bertha Zinc Company. It was in the service of that 
Company he was injured. If he desired to recover damages, he was 
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compelled to sue the Bertha Zinc Company. There was no privity 
between liim and any other. At the time Carico entered into the 
service of the Bertha Zinc Company, and at the time he was injured, 
the Bertha Zinc & Minerai Company, so far as the record shows, 
was not in existence; certainly it had no interest in the property 
of the Bertha Zinc Company until the 20th day of February, 1892, 
when it purchased the property of the Bertha Zinc Company. This 
was over two years after the injury sustained by Carico, and nearly 
two years after he had commenced his suit against the Bertha 
Zinc Company; fifteen days before the term at which the trial 
was had, and three terms of the court having passed since the de- 
fendant was required to plead to the déclaration. TJnder thèse 
circumstances, the state court could not remoTe the case into the 
fédéral court, and the same was not removed by opération of law, 
as claimed by the complainant, the Bertha Zinc & Minerai Company. 
As we hâve said, it was not a party défendant to the suit, and 
refused to enter itself on the record as such. It would be a strange 
construction of the statute allowing removals to permit the com- 
plainant, standing entirely outside of the record of the case in the 
state court, to présent its pétition and secure the removal of a 
case in which the défendant of record had no right to ask for a re- 
moTal. On this subject DiUon says: 

"Where the jurisdictlon of the fédéral court dépends on citizenship, It is the 
cltlzenship of the parties to the record that is alone considered, and not of 
those who, although not parties, may be benefieially Interested in the lltiga- 
tion." Dlll. Rem. Causes (5th Ed.) § 101. 

The case in the state court not being removed or capable of be- 
ing removed into the fédéral court, the writ of injunction granted 
on the original bill, restraining the plaintifl Carico f rom prosecuting 
his suit in the state court, was improvidently awarded. The same 
is true of the writ of injunction granted on the pétition and sup- 
plemental bill, restraining the plaîntiff Carico, his attorneys, and 
the sherifl of Wythe county from levying and collecting the éxecu- 
tion issued on the judgment rendered in his favor in the state 
court. Thèse writs were evidently granted under a misapprehen- 
sion by the learned circuit judge of the true status of the case in 
the state court. 

It is unnecessary to discuss the question as to the power of a féd- 
éral court to enjoin proceedings in a state court. It is sufificient on 
this point, in view of the facts presented in this case, to refer to 
section 720, Rev. St. U. S. Diggs v. Wolcott, 4 Cranch, 179; Dial 
V. Eeynolds, 96 U. S. 340; Fost. Fed. Pr. § 211; Garrett v. Terminal 
Co., 36 Fed. 513; Hemsley v. Myers, 45 Fed. 283. 

The objection urged by counsel for the complainant, the Bertha 
Zinc & Minerai Company, that the court cannot entertain the mo- 
tion to dissolve the injunction, because Carico, one of the défendants, 
asks that it be perpetuated, is not well taken. Walker, Caldwell, 
Kirby, and Harkrader, the other défendants, hâve a right to move, 
as they do, for its dissolution. If no one moved for its dissolution, 
it would be the duty of the court to dismiss the suit when it foi.nd 
that it had no jurisdiction. Section 5, c. 137 (18 Stat.), provides: 
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"That If, In any suit cominencea in a circuit court or removed from a state 
court to a circuit court :0Ï the Tlnited States, It shall appear to the satisfaction 
of sald circuit court, at any tlme after such suit has been brought or removed 
thereto, that such suit does not really and substantially Involve a dispute or 
controversy properly wlthin the jurisdiction of sald circuit court * » * the said 
clrciUtGourtshalIproceednofurthertherein, but shalldlsmiss the suit, * * ♦ 
and shall make such order as to costs as shall be just." 

The court being without jurisdiction in tMa suit, it cannot enter 
the order asked for by the complainant in its pétition and amended 
pétition, perpetuating the injunctions heretofore awàrded. 

The demurrer, and motion to dissolve the same, must be sustained, 
and the cause dismissed, at the costs of the complainant. The case 
of Oarico V. Bertha Zinc & Minerai Co., pending on the law side of 
the court, will also be dismissed. 



DAUGHERTÏ v. WESTERN UNION TEL. CO. 
(Circuit Court, D. Indlaaa. A.prll 24, 1894.) 

No. 9,007. 

ReMOVAI* ÔF CATÏSKS— 0EIiAY IN FiLING PETITION— ACT DP QOD. 

The court has no power to permit a removal after the tlme prescrlbed 
(25 Stat. 435, § 3), even when defendant's attorney has been prevented by 
a storiu, whlch stopped the tfalns, from reaching the place of holding court 
untU the mornlng after the last day on whlch the pétition and bond could 
beflled. 

This was an action by Hester J. Daugherty against the Western 
Union Telegraph Company. The action was commenced in a state 
court, and, défendant having moved therein for an order awarding 
a removal to this court, the same was denied, on the ground that 
its pétition and bond were not seasonably flled. Défendant now 
présents a certified copy of the record, and moves for leave to docket 
the case in this court. 

Ibach & Keiter, for plaintiflf. 
Agnew & Kelly, for défendant. 

B^yiEE, District Judge. This action was brought in the state 
court by the plaintrff against the défendant, a foreign corpora- 
tion, by complaint flled on the 27th day of January, 1894 On the 
12th day of February, 1894, the défendant, by counsel, entered of 
record its voluntary appearance to the action. A rule of the court, 
duly adopted, and then in force, made the answer of the défend- 
ant due "the day succeeding the return day or voluntary appear- 
ance;" hence the answer was due on the 13th day of February, 1894. 
On the 14th day of Februarv, 1894, the défendant flled in the state 
court its verified pétition and bond for the removal of the case into 
this court, and moved the court to make an order awarding such 
removal. The motion was denied by the state court solely upon the 
ground that the application was not seasonably made. The défend- 
ant now présents a certifled copy of the record, and moves the court 
for leave to docket the cauSe in thia court The excuse for failure 
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to file the application to remoTe at or before the time when the an- 
swer was due is set forth in two affldavits flled in this court in sup- 
port of the motion for leave to docket. Thèse affldavits show that 
the counsel for the défendant resided in a county adjoining that in 
which the action was pending, and that one of them started on a 
passenger train for that place on the morning of the 13th day of 
February, and that if the train had been able to run on its usual 
time he would hâve reached the place of holding court about 10 
o'clock a. m. of that day, and in ample season to hâve filed the péti- 
tion in proper time. The sole cause of delay was occasioned by the 
blockading of the train by a great and unusual fall of snow on the 
previous day and night, which whoUy interrupted the movement of 
trains between the point where the blockade occurred and the place 
of holding court. The blockade continued during the whole of the 
13th day of February. The pétition and bond for removal were filed 
and presented to the state court at its opening on the morning of 
the 14th of February. 

In my opinion, the faUure to start for the place where the court 
was sitting until the day when the answer was due was such an 
act of négligence as to defeat the right of removal, without regard 
to the delay occasioned by the storm. I do not wish, however, to 
dispose of the motion on this ground. I prefer to place it upon the 
ground principally argued and relied upon by counsel for the défend- 
ant. They concède that the answer was due on the 13th day of Feb- 
ruary, but they earnestly contend that the storm and the conséquent 
blockade were the acts of God, and that the présent case falls within 
the maxim, "Actus Dei nemini nocet." The présent removal act re- 
quires, with regard to the time within which the right of removal is 
to be asserted, that the pétition shall be filed "at the time, or at any 
time before the défendant is required by the law of the state or the 
rule of the state court in which the suit is brought to answer or plead 
to the déclaration of the plaintiff." 25 Stat. p. 435, c. 866, § 3. It is 
settled that the présent statute was intended to abridge the right 
of removal previously existing, and it ought to be so construed and 
enforced as to effectuate, rather than to defeat, its obvions purpose. 
It has been said by the suprême court in construing this statute 
"that it is imi>erative that the application to remove must be made 
when the answer is due." Railroad Co. v. Daughtry, 138 U. S. 298, 
11 Sup. et. 306. The right of removal is created and regulated by 
the act of congress, and its enjoyment cannot be claimed except 
within the time and in the manner prescribed by the statute. It is 
firmly settled that the time within which the removal may be had 
cannot be enlarged by continuances, demurrers, motions to set aside 
ser\'ice of process, pleas in abatement, or by stipulations of the par- 
ties, or by orders of the court extending the time to answer. This 
doctrine rests upon the solid foundation that the statute is manda- 
tory, and that the right of removal ceases to exist when the time 
limited therefor has elapsed. The limitation of time within which 
a removal may be had is not a floatîng one, to be regulated by stipu- 
lations, motions, dilatory pleas, or orders of the court bottomed upon 
considérations of diligence or unavoidable accident The right of 



.140 ' FEDERAL BEPOETEE, VOl. 61. 

removal is fixed and stable, measured in regard to the time of its ex- 
eijeise by the statute of the state when it fixes the time to answer 
or plead, or by the mie of court where the time of pleading is so 
determined in the absence of staté law. The act of congress limit- 
ing the time of removal would cease to be mandatory if the fédéral 
courts are invested with power to relieve from its opération because 
of the intervention of the vis major or the act of God. The court is 
elothed with no such dispensing power. The time within which the 
rightof; removal may be exercised is a subject for législative, and 
not for judicial, discrétion. If the court may enlarge the time be- 
cause the making of the application to remove has been prevented 
by the act of God, it can do so only because it is elothed with discre- 
tionary power to extend the time prescribed by the act of congress. 
If it possesses such discretionary power, it may enlarge the time to 
apply f or a removal whenever, for any cause, the court might be of 
opinion that the delay was without fault on the part of the party 
asking g, removal. Under such a construction the time within which 
the application to remove must be made would not be prescribed by 
law, but would be determined by the discrétion of the court, to be 
exercised upon the facts of each case. In my judgment, an inflexi- 
ble rule of law détermines the time within which an application to 
remove must be made, and the court possesses no discretionary power 
to enlairge it. This construction of the statute may at times operate 
with harshness, but any other would defeat its plain language and 
manifest intent. 

The motion for leave to docket the cause is therefore denied, with 
costs. 



XMITBD STATES v. MANEY. 
(Circuit Court, D. Minnesota. May 28, 1894.) 

1. Codbjt-Martial—Jurisdictiok— Pleading. 

The charge on a trial before a court-martial was "condnct to the préju- 
dice of good order and milltary discipline;" the spécification set up to be 
proved certain acts showlng homicide by the accused. HeU, that there 
was nothing In the charge Itself alleging that the accused had commltted 
murder; that the offense charged was within the jurisdiction of the court- 
maftlàl, and it wàs for It to décide upon the validlty and the sufficiency 
of the jleadings. 

2. Samb— WuiT OF Prohibition. 

: 'Where accused is charged betore a court-martial with "conduct prejudi- 
cial to good order and mllitary discipline," and the spécification shows that 
he Is alleged to hâve committed a homicide, a plea of former acq[uittal 
by a civil court is a défense going to the merits of the case, and not to the 
jurisdiction of the court, and a civil court cannot interfère to prevent the 
exercise of such jm:isdIctlon. 

8. Same^Intehfbkbncb of Civil Courts. 

The power to make raies and régulations for the government of the 
land and naval forces, and the power to establish the civil courts, were 
' conferred upon congress under différent articles of the constitution. They 
are ihdependent powers; and when courts organized under those re- 
spective powers are proceeding within the limits of thelr jmisdiction they 
must be free from interférence. 
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Application of James A. Maney for a writ of prohibition restrain- 
ing a court-martial from proceeding with the trial of said Maney un- 
der the first charge and spécification under examination hefore said 
court-martial. 

F. P. Blair, for petitioner. 

Col. Thomas F. Barr, Judge Advocate, for the United States. 

ÎŒLSON, District Judge. I shall assume that ail the allégations 
of fact presented in this application for a writ of prohibition are 
true; that it sets forth succinctly everything that has transpired up 
to this time. I hâve listened very attentively to the argument of 
counsel in this case. It is a very interesting one. The argument 
has been an exhaustive one upon the subject presented, and many 
questions hâve been discussed which, it seems to me, it is not neces- 
sary to décide. The application for the writ of prohibition, as stated 
by counsel, is a novel proceeding. I think this is the first time that 
the circuit court of the United States has been asked to employ this 
remedy for the purpose indicated in this pétition. In the case cited 
by counsel (Smith v. Whltney, 116 U. S. 167, 6 Sup. Ct. 570), the 
suprême court of the District of Columbia wa's asked to employ 
the writ of prohibition. While it présents a very novel and in- 
teresting question, and there is great doubt in my mind of power 
in the court to issue a writ of prohibition, I shall concède that 
there is power in this court, upon an application in a proper case, 
to issue the writ. This court has no inhérent power, it is true, to is- 
sue the writ of prohibition, and there is nothing in the statutes of 
the United States which confers, in express terms, such power. Sec 
tion 716 of the Revised Statutes does authorize this court, in aid of 
its jurisdiction, to issue ail writs which may be necessary for the 
exercise of its jurisdiction, and "agreeable to the usages and princi- 
ples of law." The power imparted by this statute must be exercised 
under the qualifications indicated by the law. It is a very doubtful 
question, but I shall concède, for the purposes of this décision, that 
this court, even to a court-martial, has the power to issue the writ. 

îfow, what is the claim made by the counsel for the petitioner? 
He asks this court, upon the pétition presented hère, to restrain the 
court-martial now in session, trying the petitioner for a military of- 
fense, as alleged, from further proceeding in that case — First, for 
the reason that the court has no jurisdiction of the offense; second, 
that the court is proceeding in excess of its jurisdiction. In other 
words, that the first charge is the charge of murder, and that the 
military court has no jurisdiction to try an officer, in time of peace, 
for murder, except in cases of mutiny. Counsel claims that, although 
the charge is "conduct to the préjudice of good order and military 
discipline," the spécification which informs the accused party of the 
acts which are set up to be proved states acts showing homicide by 
the accused, and that, consequently, murder is charged. I cannot 
agrée with counsel in such a construction of this charge and spécifi- 
cation. There is nothing in the charge itself aUeging that Lient. 
Maney has committed murder. It is only by reading the spécifica- 
tion that we flnd homicide alluded to. The manner of stating it is 
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a question of pleading rather tlian of jurisdiction. The charge 
against Lieut. Maney is "conduct to the préjudice of good order and 
military discipline." The military court has jurisdiction to try that 
charge, and it is for the court having such jurisdiction to décide upon 
the validity and sufSciency of the pleadings necessary to bring that 
charge before the court. It is a question of pleading over wMch 
this court has no control, and which the military court must décide. 

Upon the other point raised by the counsel for the accused, to wit, 
that the court is prooeeding in excess of jurisdiction, I hâve very 
little doubt of the principle upon which that must be decided. The 
suprême court of the United States in many cases has decided what 
constitutes jurisdiction. Jurisdiction is the right to hear, try, and 
détermine a cause. I hâve jotted down, in a mémorandum I hâve 
hère, a définition of jurisdiction which is found in Grrignon's Lessee 
V. Astor, 2 How, 338. The court in that case said: 

"The power to hear and détermine a cause is jurisdiction. It is coram 
judice whenever a case is presented which brings this power into action. If 
the petltioner présents snch a case in hls pétition that, on a demurrer, the 
court would render a judgment in hls favor, it is an undoubted case of juris- 
diction; whether on an answer denying and puttlng in issue the allégations 
of the pétition the petltioner makes ont hls case, Is thé exercise of jurisdiction, 
conferred hy the flling a pétition containing ail the requlsltes, and In the man- 
ner requlred by law." 

And again: 

, "The jurisdictlofl of the court can never dépend upon Its décision upon the 
mérita of the causé brought before it, but upon its rlght to hear and décide it 
atall." Ex parte Watkins, 7 Pet. 572. 

Let us now apply the principles enunciated in those cases to the 
question hère. Excess of jurisdiction is claimed against the court- 
martial because the défendant has once been tried for the same of- 
fense; that he has been acquitted, and the court-martial has no right 
to try him again. In ail cases I know of, pleas of that character are 
matters of défense, and go to the merits, and the jurisdiction of the 
court does not dépend upon its décision upon the merits of the cause 
brought before it It is for the court having jurisdiction to try the 
charge, in the exercise of that jurisdiction, to décide ail matters, — 
àll questions of law or of fact,— and no other court can interfère. A 
case illustrating that doctrine was decided by my Brother Caldwell 
upon a writ of habeas corpus, where the question of jurisdiction wasi 
presented. See Ex parte Ulrich, 43 Fed. 663. In that casé he said : 

"Errors In law, however numerous and gross, oommitted by the trial court 
In the cause within Its jurisdiction, can only be reviewed by appeal or writ 
of error in the court exercising supervisory or appellate jurisdiction. over the 
trial court in the particular case. It Is only where the trial court Is without 
jurisdiction of the person or the cause, and a party is subjected to illégal Im- 
prlsonment in conséquence, that the writ of habeas corpus may be Invoked, 
and the party discharged from the Illégal Imprlsonment." 

He also cites in that case the opinion of the suprême court of the 
United States, delivered by Mr. Justice Sliller, in Ex parte Bigelow, 
113 U. S. 328, 5 Sup. Çt. 542, this being a case in which the plea was 
that the accused had been twice put in jeopardy for the same offense,. 
in violation of the flfth amendment to the constitution of the United 
States. The court said: 
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"But that court had Jurlsdiction of the offense described In the indlctmcnt 
on vfMch the prisoner was trled. It had jurisdictlon of the prlsoner, who 
was properly brought beforé the court. It had jurisdiction to hear the chai'ge 
and the évidence against the prisoner. It had jurisdiction to hear and to dé- 
cide upon the défenses offered by him. The matter now presented was one of 
those défenses. Whether it was a sufflclent défense was a matter of law, on 
which that court must pass so far as it was purely a question of law, and on 
whlch the jury, under the Instructions of the court, must pass, if we can sup- 
pose any of the facts were such as required submission to the jury. If the 
question had been one of former acquittai,— a much stronger case than this,— 
the court would hâve had jurisdiction to décide upon the record whether there 
had been a former acquittai for the same offense; and, if the identity of the 
offense were in dispute, it might be necessary, on such a plea, to submit that 
question to the jury on the same issue ralsed by the plea. The same prin- 
ciple would apply to a plea of a former conviction. Olearly, in thèse cases, 
the court not only bas jurisdiction to try and décide the question raised, but it 
is Jts imperative duty to do so. If the com-t makes a mistalie on such trial, 
it is error which may be corrected by the usual modes of correcting such 
errors; but that the court had jurisdiction to décide upon the matter raised by 
the plea, both as matter of law and of faet, cannot be doubted." 

Delay might hâve enabled me to hâve elaborated my views upon 
this question, and perhaps more clearly presented them, but as I am 
satisfled that the case is correctly decided, although I hâve grave 
doubt about the power to issue the writ, I deem it proper, without 
delay and without élaboration, to announce my décision. The coun- 
sel thinks he has no remedy; that, if this court refuses the writ of 
prohibition in this case, he is remediless. But that is no reason for 
issuing the writ. The constitution has conferred upon congress, in 
the third article of the constitution, the power to create this court. 
In the flrst article of the constitution, power is granted congress to 
make rules for the govemment and régulation of the land and naval 
forces. Thèse are independent powers, derived from différent arti- 
cles of the constitution, and, when courts organized under thèse re- 
spective powers are proceeding within the limits of their jurisdic- 
tion, they must be free from any interférence. I shall refuse the 
writ of prohibition, as asked for in this case, for the reason that I 
am satisfied there is no sufflcient cause presented for the issuing 
thereof. 



UNITED STATES v. UNION PAC. RY. CO. et al. 

(Circuit Court, D. Kansas. April 9, 1894.) 

No. 6,886. 

Public Lands— Railroad Qrants— Excepted Ci^aims— Pbe-emptiotts. 

The mère filing of a declaratory statement, without any previous settle- 
ment, as required by the pre-emptlon laws (Kev. St § 2204 et seq.), was 
not sufflcient to cause a pre-emption claim to become "attached" to the 
lands so as to except It out of the grant made to the Union Pacific Rallway 
Company by the act of 1864. Whltney v. Taylor, 45 Fed. 616, dlsapproved. 

This was a suit by the United States against the Union Pacific 
Railway Company, William Hoard, and others, to cancel a pat- 
ent issued to that company for certain lands which, at the time 
of thé suit, were claimed by said Hoard under mesne conveyance 
from it. 
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W. 0. Perry, U. S. Atty., and Morris Cliggitt, Asst TJ. S. Atty. 
Ni H. Loomis and A. L. Williams, for défendant, 

BINEE, District Judge. This is a bill in eqnity to eancel a pat- 
ent, issued September 10, 1874, to tlie Union Pacific Eailway Com- 
pany, and to bave a deed executed by one Jacob Quinn to William 
Hoard, one of the défendants berein, declared void. It is alleged in 
tbe biÙ that at the time tbe map of deflnite location of tbe Union 
Pacific BaUway Company, eastem division, Vi^as flled, as required by 
tbe act of congress, a pre-emption claim had attacbed to tbe land in 
controversy, and for that reaaon the land was excepted f rom tbe 
grant to tbe railroad company. The évidence in tbe case discloses 
that the map of deflnite location of tbe railroad was flled on tbe 8tb 
of May, 1867; that tbe land was tbereafter conveyed by warranty 
deeds, as follows: Marcb 11, 1873, Union Pacific Eailway Company 
to Milo D. Powers; September 3, 1875, Milo D. Powers to Hartman 
Berg; April 22, 1881, Hartman Berg to William H. Wbitman; July 
28, 1883, WiUiam H. Wbitman to Jacob Quinn; September 1, 1885, 
Jacob Quinn to William Hoard, wbo now résides upon tbe land, and 
has ever since the date of bis purcbase in 1885. Tbe évidence fur- 
ther shows that on tbe 21st day of June, 1866, one Charles Elder 
flled in the land ofQce at Junction City, Kan., a declaratory state- 
ment as follows : 

"I, Charles Elder, of Saline county, Kansas, a single man over the âge of 
twenty-one, a citizen of the United States, dld on the 8th day of June, A. D. 
1866, settle and Improve the N. E. % of section 1, town 15 soutli, of range 3 
■west of the 6th principal raeridian, In the district of lands subject to sale 
at the land office at Junction City, Kansas, whlch land has not been offered 
at public sale, and thus rendered subject to private entry; and hereby dé- 
clare my intention to claiip said tract as my pre-emption right under the 
provisions of said act of the 4th of September, 1841. Given under my hand 
this 21st day of June, A. D. 1866. In the présence of Edward Martin. 
Charles Elder." 

I tbink tbe évidence establisbes beyond aU question that Elder 
never made settlement on tbe land in controversy, and tbe state- 
ment in bis déclaration flled on tbe 21st of June, 1866, tbat he 
did on the 8tb day of June, 1866, settle and improve tbe land in con- 
troversy, is not sustained by tbe proof . Tbe act of congress of 
1862, as amended in 1864, granted to tbe défendant railway com- 
pany, witbin désigna ted lines, every alternate section of public land, 
designated by odd numbers, on eacb side of tbe Une of road not sold, 
reserved, or otberwise disposed of by tbe United States, "and to 
wbicb a pre-emption or bomestead claim may not bave attacbed 
at tbe time the line of said railroad is deflnitely flxed." Tbus we 
are brougbt to a considération of tbe question whetber by tbe 
mère act of Elder's flling this declaratory statement in tbe land of- 
fice, witbout baving made previous settlement, as required of pre- 
emption claimants under the laws of tbe United States, it can be 
said tbat a pre-emption claim bad attacbed to tbis land witbin tbe 
meaning of tbe granting act of 1862, and tbat the land was tbereby 
excepted f rom tbe grant to tbe railroad company. Tbis necessarily 
leads to an examination of tbe préemption laws of tbe United States, 
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and the method of initiating a claim thereunder, as distinguîshed 
from initiating a claim under the homestead laws of the United 
States. The Word "attached" means, according to Webster, "to bind; 
to fasten." Therefore, for a pre-emption or homestead claim to at- 
tach to a pièce of land, the claimant must perform the acts required 
by the laws of the United States to be performed by him, to bind or 
fasten his claim to the land. In other words, he must initiate his 
right to the land in the way provided by law, so that, if he there- 
after compiles with the requirements of the statute, the inchoate 
right to the land thus initiated could ripen into a perfect title. The 
first thing required of a party desiring to make a pre-emption claim, 
under the pre-emption laws of the United States, is to make a settle- 
ment on the land in person; second, to inhabit and improye the 
same; and, third, to erect a dweUing house thereon. Section 2259, 
Eev. St. This he must do. He is not authorized by the statute to 
make a declaratory statement until after settlement, because in his 
declaratory statement he must set forth that, prior to the date of 
the déclaration, he has settled upon and improved the land he seeks. 
An examination of the statute relating to pre-emptions will show in 
almost eyery section that settlement is the first step required by 
the pre-emption law to initiate a pre-emption claim. Thus, sec- 
tion 2264 provides that, wherever a person settles or improves a 
tract of land subject at the time of settlement to private entry, he 
must file a declaratory statement within 30 days from the date of 
settlement. Section 2265 provides that every claimant under the 
pre-emption law for land not yet proclaimed for sale shall make 
his declaratory statement within three months of the date of settle- 
ment. Section 2266 provides, in regard to settlements which are 
authorized upon unsurveyed lands, that the claimant shall file his 
declaratory statement within three months from the date of the 
receipt at the district land office of the plat of the township em- 
bracing such pre-emption settlement. Section 2268 provides: 
"Where a pre-emptor has taken the initiatory steps required by law 
îri regard to actual settlement, and is called away from such settle- 
ment by being in the military service, that the time for making the 
proof shall be extended," etc. Section 2271 provides that this chap- 
ter shall be so construed as not to conf er upon any one a right of pré- 
emption by reason of a settlement made on a tract theretofore dis- 
posed of, when such disposai has not been conflrmed by the gên- 
erai land office. Section 2273 providês that, when two or more 
persons settle on the same tract of land, the right of pre-emption 
shall be in him who made the first settlement. Section 2274 pro- 
vides that when settlements hâve been made upon agricultural 
public lands, prior to the survey thereof, and it has been or shall 
be ascertained, after the public surveys hâve been extended over 
such land, that two or more settlers hâve improvements upon the 
same légal subdivision, it shall be lawful for such settlers to make 
joint entry, etc. Section 2275 provides, where settlements with 
a view to pre-emption bave been made before the survey of the lands 
in the field which are found to hâve been made on sections 16 and 
v.61p.no.2— 10 
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36, thosig sections shall be subject to the pre-emption claim of such 
settlers. Thus it will be seen that settlement is made the initiatory 
step by the laws of congress to secure to a party the right of pré- 
emption. Indeed, it is so declared by the statute in section 
22('>8. TMs section provides, "when a pre-emptor has taken the 
initiatory steps required by law in regard to actual settlement," 
he shall hâve the right, etc. It is not unusual for a number of de- 
claratory statements to be flled on the same pièce of land; but there 
can be but one pre-emption claim attached or fastened to the land, 
and that, as declared by the statute, shall be the one in which the 
first settlement was made. The language of the granting act does 
not recognize more than one pre-emption claim to a particular pièce 
of land. The language is, "And to which a homestead or pre-emp- 
tion claim may not hâve attached." That means a claim which is 
fastened to the land in the mauner provided by law, so that if the 
subséquent steps in the matter of proof and paymenl are complied 
with the inchOate right thus initiated might ripen into a perfect 
title. No man could get a perfect title to land under the pre-emp- 
tion laws without settlement. That is the first thing to be done. 
If he settles, he may hâve this right, and may file his declaratory 
statement within 30 days in one case, or within three months in the 
other two cases, or even at a later period, if no other rights hâve in- 
tervened. Johnson v. Towsley, 13 Wall. 90. 

In the case above cited the record disclosed that settlement was 
made eight months prior to the time the déclaration was filed; 
yét the suprême court held that the claim was a valid one, no rights 
having intervened, and that he might then file his déclaration. A 
very différent proceeding is required to initiate a homestead entry. 
Under the homestead laws, the first step required of the person ap- 
plying to make a homestead entry is that he shall make aflQdavit 
before the register and receiver that he is the head of a family, 
etc., and that the application is made for his exclusive use, and that 
it is his pufpose to settle and cultivate the land, and that he dpes 
not make the entry for the use or benefit of any other person. TJpon 
flling this afladavit with the register or receiver, and on payment of 
$5 if the entry is for 80 acres, or $10 if it is more than 80 acres, 
he shall be permitted to enter the land specifled in his application. 
Thus it wUl be seen that, before he can initiate any right under the 
homestead laws, he must make this afftdavit and payment, and 
then, and not until then, is he allowed to settle upon the land for 
the purpose of securing any rights under the homestead laws. 
Counsel for the government contend that the question of settlement 
is immaterial, that the granting "act does not require that the claim 
shall be a lawful one, or that it shall be initiated properly or other- 
wise. It is sufiScient that there is a claim (pre-emption or home- 
stead) that May hâve attached." I do not see how it can be said 
that a pre-emption or a homestead claim has attached (that is, fas- 
tened) to a pièce of land until the party has performed the acts re- 
quired by law to initiate his right. True, he may not be able to per- 
fect his title because of his failure to comply with the requirements 
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of tte statute subséquent to settlement, and such failure would not 
operate to take th.e land out of the exception in the granting act, 
because if he had made a settlement with intention to pre-empt 
the land, that being the flrst act required by the statute, the pré- 
emption claim by virtue of that act had attached to the land, and 
it was therefore excepted. The same would be true in a home- 
stead if he had filed the affldavit and made the payment which is 
required by statute as the flrst step. In either case, subséquent fail- 
ure to make the proof and payment in order to get a perfect title 
would not hâve the eflect to take the land out of the exception 
mentioned in the granting act. In the case of Hosmer t. Wallace, 
97 U. S., at page 779, Mr. Justice Field, delivering the opinion of the 
court, says: "To create a right of pre-emption there must be set- 
tlement, inhabitation, and improvement by the pre-emptor." If 
there can be no right of préemption without settlement, how can 
it be said that a pre-emption claim attached to the land by the 
mère flling of the déclaration where no settlement was made, and 
where if the party performed each successive step thereafter, as 
required by the statute, yet iiis title must necessarily fail. But 
counsel for the government in his brief says: "The mère flling ex- 
hausted the right of the person flling a declaratory statement. The 
pre-emption right was thus exhausted by having been used or ex- 
ercised. If such flling was not a claim, what was it? If it did not 
attach to the land, why did it withdraw the land from further or 
other sale, and why did it prevent another préemption or home- 
stead claimant from flling on the same land in utter disregard of 
this prior flling? Why was a contest or proceeding of any nature 
to déclare the entry invalid necessary if a claim did not attach by 
the mère act of flling, and if a claim did attach as against a subsé- 
quent pre-emptor or a homestead claimant to the same land? Why 
did not such claim attach as to the défendant railway company? 
The trouble with this proposition, and with the questions pro- 
pounded in connection therewith, is, flrst, that the lands in the case 
before us were not subject to private entry, as appears afflrmatively 
from the declaratory statement, and therefore the flling of this 
declaratory statement did not exhaust the right of the person 
flling it. See Johnson v. Towsley, 13 Wall. 89, 90. To the 
flrst question I answer that the flling of this paper amounted to ab- 
solutely nothing, so far as acquiring any right of pre-emption by 
reason thereof is concerned. The other questions contained in the 
paragraph above quoted from the plaintifE's brief are easily an- 
swered. The flling of this paper did not withdraw the land from 
further or other sale, and did not prevent another pre-emption claim- 
ant from flling on the same land in utter disregard of this prior 
flling, and no claim attached as against a subséquent pre-emptor, or 
a homestead claimant to the same land. It is no unusual thing for 
two or more persons to file declaratory statements in the land ofSces 
of the United States, claiming settlement and improvement upon 
the same pièce of land. But the statute provides, in such case, "the 
right of pre-emption shall be in him who made the flrst settlement." 
In regard to the Dunmeyer Case, infra, I wish to be understood 
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thât niy.Sïiiggestions at the hearing ^ent to the estent only of indi- 
cating tKaiif ijlie principles announced in that case were to be 
applied io ^ pre-emption claim, it woiild be obiter, for the reason 
that the cb,OTt did not hâve the pre-emption law under considéra- 
tion in that case. There was no question arising in the case with 
referei|ce to the pre-emption law, but the question, and the sole 
question,, jvvas as to when a claim attached under the homestead laws 
of the TJniteà, States. A careful examination of that case, however, 
will disclose that the court did not attempt in any way to discuss or 
to announce any rule applicable to a pre-emption claim, and made no 
suggestion whatever as to when or how a préemption claim would 
attach to a pièce of land, but, on the other hand, conflned its dis- 
cussion strictly to the case before it, namely, to a homestead. That 
is why Mr. Justice Miller, in writing the opinion, in the closing para- 
graph said that the word "attached" "did not mean mère settlement, 
résidence, or cultivation of the land; but it meant a proceeding in 
the proper land oiflce, by which the inchoàte right to the land was in- 
itiated. It meant that by such a proceeding a right of homestead 
had fastened to that land, which could ripen into a perfect title by 
future résidence and cultivation." He was there discussing a home- 
stead entry, in which, under the laws of the United States, the first 
step to initiate the right was a proceeding in the land office. A 
homestead entry could not hâve been initiated by settlement, rési- 
dence, or cultivation. By settlement, résidence, or cultivation a 
right of homestead could not hâve fastened to the land which 
could ripen into a perfect title. But by a proceeding, and only by 
a proceeding first, had in the land ofilce, and foUowed up by future 
résidence and cultivation, could the right of homestead fasten to 
the land in such a way that it could ripen into a perfect title. On 
the other hand, the same learned judge, in announcing the opinion 
of the court in Johnson v. Towsley, held that a pre-emption claim 
was initiated by settlement, and, although the party neglected to file 
his declaratory statement in the land ot&ce for a period of eight 
months after the date of his settlement, yet, by reason of his set- 
tlement upon the land, he had initiated a right of pre-emption, 
and that his right thus initiated was not barred from the mère fact 
that he neglected to file his declaratory statement within the time 
prescribed by the statute, no rights having intervened. 

I hâve examined every case I could find which would tend to 
throw any light upon thîs question, and with one exception hâve 
been unable to find any case which goes to the extent contended 
for by the government in this case. That exception is the case of 
Whitney v. Taylor, reported in 45 Fed., at page 616. In that case 
the learned judge holds that by the mère flling of a declaratory 
statement a pre-emption claim attached to the land, and, in sup- 
port of his view, he cites the cases of Railroad Co. v. U. S., 92 U. 
S. 734; Newhall v. Sanger, Id. 761; EaUway Co. v. Dunmeyer, 113 
U. S. 629, 5 Sup. et. 566; Eailroad Col v. Whitney, 132 U. S. 357, 
10 Sup. et. 112. An examination of thèse cases will disclose that 
they were either homestead entries or réservations under Indian or 
Mexican grants, and that in no one of them was the préemption 
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laws under considération. In the course of the opinion the learned 
judge, in commenting upon thèse cases, says : 

"It is true that in several of tbese cases there waa either a valid home- 
stead elaim initiated by settlement followed by an entry, or a pre-emption 
clalm initiated by a settlement followed by a déclaration of intention to pur- 
chase; but the décisions are based upon the fact of the filing of the declara- 
tory statements In the proper land office." 

Tte trouble about thls statement is that a homestead claim can 
never, under the laws of the United States, be initiated by a set- 
tlement followed by an entry. Upon the other hand, it must be 
initiated by an entry followed by a settlement. Henee the déci- 
sions in homestead cases are properly based upon the fact of filings 
made in the land office, for that is the first step required by the stat- 
ute to initiate a homestead entry, while, as I hâve already shown, a 
very différent proceeding is required to initiate a préemption 
claim, the flrst step being a settlement with three months to flle 
the déclaration after settlement. In the first case, a homestead en- 
try attaches by reason of the flling; in the second case, a pre-emp- 
tion attaches by reason of the settlement. In the case of a home- 
stead, the fQing segregates the land from the public lands of the 
United States, and the inchoate right to the land is initiated by 
that act. In the case of a pre-emption, the settlement segregates 
it from the public lands of the United States, and the inchoate 
right is initiated by that act. 

Where a homestead claim had attached by reason of the filing in 
the proper land office, or where a préemption claim had been 
initiated, and therefore attached to the land, by settlement at the 
time the map of definite location was flled, the land was excepted 
from the grant, no matter if the parties did thereafter fail to comply 
with the laws and to perfect their title. If the entry was canceled 
for that reason, the land would not go to the railroad company, 
but would be open for settlement. But without settlement and im- 
provement, in the case of a pre-emption, no claim whatever attached 
to the land. 

The testimony shows that the défendant Hoard purchased this 
land in good faith, relying upon the patent from the government 
to the raUroad company; that he at the time of his purchase paid 
f 5,000 for the land ; that he has since made valuable and expensive 
improvements thereon. In making his purchase, I think he had the 
right to rely on the patent as being an act of the government which 
was final and controUing as to the title. Under the facts of this 
case, I must décline to give my consent to a decree whîch would de- 
prive him of the beneflts of his investment and years of labor, unless 
the court of appeals shall by its mandate direct me to enter such a 
decree. A decree wiU be entered in this court dismissing the biU 
and allowing an appeaL 
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CUTTINO t. TAVAKBS, O. & A. B. CO. (FLORmA CENT, ft P. B. C». 

et al., Interveners). 

(Clreiilt Court of Appeals, Flfth Circuit Aprll 17, 1894) 

No. 212. 

L AppkaI/— Inbufficibnct of Tkanscript. 

An appeal will not be dismissed for Insnfllclency of the transcrlpt where 
the records were burned wlille tlie case was pending below, and the trans- 
crlpt cdntains ail the subséquent proceedlngs, and so much of the prior 
record as bas been re-establlshed, and no one of the sereral appellants was 
to blâme for not fully re-establishing it 

S. MOBTGAGBS— PATMEKT OP COUPONS. 

A decree of foreclosure provlded, in accordance wlth the terms of the 
mortgage, that the purchase money sbould be applied "flrst to the pay- 
ment In fuU, If It be sufficlent, or, tf not, to the payment, pro rata, of ail 
defaulted coupons" belonglng to the bonds secured, and the balance, If any, 
to payment of the bonds. Bdd, that a decree of distribution of the pro- 
ceeds of tbe sale whicb dlrected a pro rata payment on the bonds them- 
selTes, before paylng the Interest coupons due, was erroueous. 
& Samb— Crédits. 

Where tbe decree confirming a mortgage sale allows the purchaser a 
crédit by rëason of a certain receipt flled by hlm, it is error to reject sncb 
crédit tn the subséquent decree distributing the proceeds of sale. 
4. Samb— Claims Prior to REOBrvsBSHip. 

Upon the sale of a railroad on foreclosure, it is error to direct payment 
of clalms for supplies furnished prior to the receivership out of the pur- 
chase money, where no provision was made for such payment when the 
receiver was appointed, and there is no évidence that current earnlngs, 
before or after his appointment, were diverted to paylng interest on tbe 
bonded debt 
i. Bamb— Taxes on Forkolosdeb. 

The purchaser of property on foreclosure Is entltled to a crédit for taxes 
paid by him only where the taxes were a lien on the property; and where 
the date of the assessment does not appear, that being tbe date when the 
lien attaches (Sess. Acts Fia. 1887, Act No. 1, { 42), it caimot be sald that 
the refusai to allow him such a crédit Is error. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

This was a suit for foreclosure by William Bayard Cutting agaînst 
the ï'avares, Orlando & Atlantic Eailroad Company, in which the 
Florida Central & Peninsular Bailroad Company Intervened. From 
certain decrees made in the cause, the interveners appeal. 

William Bayard Cutting, as trustée, brought suit in the circuit court againat 
the Tavares, Orlando & Atlantic Railroad Company to foreclose a mortgage 
on thirty-two miles of road in Orange county, state of Florida. The mort- 
gage was given to secur© the payment of two hundred and flfty-six (256) 
bonds of one thousand dollars each, with interest at eight per centum p« 
amium. Bucb proceedlngs were had in said suit that on tbe 24th of Decem- 
ber, 1890, a deciee of foreclosure and sale was rendered. The decree pro- 
yided, among other things, as follows: "At the conclusion of the sale, ail de- 
posits shall be retumed except the deposlt of the bidder to whom the prop- 
erty shall be struck off, and be shaU hâve crédit for the amount thereof, as 
a payment in cash on account of the purchase price. In addition to the 
said deposit of ten thousand dollars, so much of the purchase money as shall 
be necessary to pay off ail obligations, if any there be, incurred by the re- 
ceiver under the orders of thîs court, which shall then bave come due and 
payable, shall be paid in cash, and the receiver Is hereby ordered to fur- 
nish to the master, at least flve days before the sale, a swom statemeut of 
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ail sucli obligations, and of ail other outstanding contracts made and obli- 
gations Incurred by the receiver under the orders of thls court, and not then 
paid off or dlscharged, subject, however, to revision by the court, at the 
suggestion of complainant, and the purchaser shall take the property, sub- 
ject only to the performance of the contracts and the payment of the obli- 
gations so stated; and the amount of the purchase price to be paid in cash 
shall be fixed by the master, and shall be announced by him at the time of 
the sale, and the cash payment, induding the said ten thousand dollars, shall 
be deposited by the master in the National Bank of Jacksonville, to the crédit 
of this cause, subject to be drawn out by the master on his check; and out 
of the funds so deposited the master shall pay the costs, fées, allowances, 
and compensation herein provided for, or which may hereafter be allowed 
by the court, and the said obligations of the receiver which shall hâve be- 
come due and payable; and, upon the confirmation by the court of such sale, 
the residue of the purchase price shall be paid to the master within thlrty 
days thereafter, at a place to be appointed by him at the time of the sale, 
either in cash, or, at the option of the purchaser, in bonds of the défendant 
above descrlbed, and in interest coupons belonging to said bonds, such bonds 
and coupons, if such sale be for less than the amount due thereon, to be 
taken as équivalent to so much of the said purchase money as would be dls- 
trlbutable and payable thereon. Ail bonds; and coupons so received by the 
master in lieu of cash, unless thereby paid in fuU, shall be stamped with a 
statement of the amount of the purchase price thereby paid, which amount 
shall be deemed and held to be a payment on account of the amount due 
such bonds and coupons; and the said bonds and coupons, after being so 
stamped, shall be returned by the master to the parties presenting the same. 
Ail bonds and coupons paid In fuU shall be stamped accordingly or other- 
wise canceled by the master, and delivered by him to the défendant. * * • 
It is further ordered, adjudged, and deereed that the master pay out of the 
proceeds of such sale the amounts which shall hereafter be flxed and allowed 
by the courts for hls fées and the expenses of sale, the costs of thls suit, the 
expenses and compensation of the receiver, the compensation of the com- 
plainant, W. Bayard Cutting, for his services as trustée, the allowances to 
counsel and solicitors; and out of the surplus, if any, the master shall pay 
ail obligations incurred by the receiver under the orders of this court, which 
shall hâve become due and payable, and shall hâve been announced by the 
master at the time of the sale as aforesald; and shall apply the residue of 
this surplus, If any, first to the payment in full, it such residue be sufflcient, 
or, if not, to the payment, pro rata, of ail the defaulted coupons belonging 
to the said bonds, and the interest thereon hereinbefore adjudged to be due 
and payable, together with Interest on the amoimt thereof from the date of 
this decree to the time of payment by the master, at the rate of 8 ji per an- 
num, and the interest hereinbefore adjudged on the principal of the said 
bonds and accrued since June 4, 1888, and Interest thereon from the date 
of this decree, to the time of payment by the master, at the rate of 8 ^ per 
annum; and, secondly, to the payment In full, if such residue be suflacient, 
or, if not, to the payment, pro rata, of the principal of the said bonds; and, 
If afterwards any surplus remain, the master shall pay the same Into cotu-t, 
subject to the further order of the court." Sale was made under the said 
decree on the 2d day of March, 1891, and the properties were purchased by 
the Florida Central & Peninsular Railroad Company, through its agent, 
for the sum of one hundred and seventy-six thousand dollars ($176,000). On 
the léth of April foUowing, the court rendered a decree conflrming said 
sale, wherein, after recitlng the sale of the properties and the bid of the 
Florida Central & Peninsular Kailroad Company for the sum of $176,000, 
it was further recited: "And It further appearing that the bid so made was 
preceded by a deposit of ten thousand dollars by the said Florida Central 
and Peninsular Railroad Company as security that the said bid would be 
made good, and that it was the highest and best bid therefor, and that the 
said purchaser has made a further payment to the said master as follows: 
In cash, the sum of ten thousand one hundred and sixty-elght 86/100 dol- 
lars; the receipt of Florida Central & Peninsular Railroad Company, as suc- 
cessors to the right of the receiver of the Florida Railway & Navigation 
Company, on trafflc balance, the siun of ten thousand three hundred and sev- 
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enty-one and 46/100 dollars ($10,371.46); the receipt of the Rogers Locomo- 
tive & Machine Works for engines, &c., twelve thousand seven hundred 
and ninety-flve 61/100 dollars ($12,795.61); the receipt of the Pullman Pal- 
ace Car Company for equlpment, fourteen thousand two himdred and five 
23/100 dollars ($14,205.23); notes of the recel ver, principal and interest, 
amountlng to the sum of thirty-eight thousand nine hundred and twenty- 
three and 22/100 dollars ($38,923.22); and, for the assurance of the payment 
of a part of the balance of said purchase money, has filed with Philip Wal- 
ter, master, the évidence that sald purchaser, the Florida Central and Penin- 
sular Railroad Company, Is the ovener of and Is possessed of two hundred 
and twenty-two (222) of the two hundred and fifty-six (256) one thousand dol- 
lars ($1,000) bonds, with attached coupons of the said défendant Company, 
whlch it is ready to flle with the master In the ftirther proceedings to be 
had under this decree; and that, as to the rest and residue of said piu-chase 
money, the same shall be pald as is hereinafter provided." And it was or- 
dered and adjudged as foUows: "And it is further ordered, adjudged, and 
decreed that it be referred to Philip Walter, Bsq., as master of this court, 
to call in, upon giving thlrty days' notice by publication in the Tribune, 
published in Jacksonville, Florida, weekly, for foui- (4) weeks, aU of the out- 
standing bonds and coupons of the said défendant company, and that said 
master do make and report the application of the proceeds of the sale of said 
railroad property of the défendant company, other than as herein allowed, 
as aforesaid, to the said pm-chaser on the receipts as filed as foUows: First. 
The costs of this proceeding, including an allowance to the master for his 
proceedings under said "decree, the amount to be settled on coming in of his 
tlnal report; and the compensation to the complainant, as trustée, one thousand 
dollars (1,000.00); to Burrill, Zabriskle & Burrill, complainants' solicitors, two 
thousand dollars (2,000.00); to T. L. Clark, complainants' soliciter, twelve 
hundred and fifty dollars (1,250.00)^ to Joseph H. Durkee, receiver, as per 
agreement, twenty -seven hundred and fifty dollars (2,750.00). Second. And t» 
the intervenlng petitioners r«ported by the receiver in his report of January 
29th, 1891, amountlng to eight thousand nine hundred and twenty-seven and 
63/100 ($8,927.63), or to such of them as upon investigation before sald mas- 
ter shall be ascertalned to come within the provisions of the terms of the 
amended decree herein filed, with privilège to the purchaser to contest be- 
fore the master and before this com-t on the report of the master any and 
ail of such claims. And it Is further ordered and decreed that the said mas- 
ter ascertain and report the amount payable on each coupon and bond so- 
filed with him, and that upon so ascertaining the amount to be due hereunder 
to each party flllng either bonds or coupons of said défendant company with 
the master in the llmit of tlme as aforesaid, the said pm-chaser shall forth- 
with pay to said master the balance due on said purchase, after making al- 
lowance for the payments as already made, and after allowing to him the 
proportionate value of such bonds and coupons as shall be so filed by the said 
purchaser." i 

On the 23d of May, at tbe same term of the court in which the foregoing 
decrees were rendered, W. 0. Lewis, alleging himself to be the owner of 
twenty (20) of the bonds under the issues secured by the mortgage, by inter- 
venlng pétition, attacked the ownershlp of nineteen (19) of the two hundred 
and twenty-two (222) bonds tendered by the purchaser towards payment of 
the part of the balance of his purchase money, alleging that said bonds be- 
longed to the défendant railroad company, never having been issued in such 
a way that the railroad company parted with its ownership. The Florida 
Central & Peninsular Railroad Company appeared and answered said inter- 
vening pétition, asserting that only 16, and not 19, of the bonds were in- 
volved, and asserting that the bonds had been issued by the company to th& 
Pullman Palace Car Company as collatéral, and that, upon dofault, they had 
been sold; and claiming that the Florida Central & Peninsular Railroad Com- 
pany held said bonds as proper outstanding obligations of the défendant 
railroad company, and was entitled thereon to participate in the distribution 
of the purchase money. The intervening pétition and answer were referred 
to a master, who reported that the 16 bonds were deposited as collatéral se- 
curity with the Pullman Palace Car Company, that the Pullman Palace Car 
Company had been pald ont of the funds arising from the sale of the prop- 
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erty, and that, therefore, the said bonds should not participate in the dia- 
tribution of the property of the défendant company. This report was ex- 
cepted to by the Florida Central & Peninsidar Raih-oad Company on tho 
ground that the report was not sustained by the facts In the case. There- 
upon, on the 23d day of February, 1892, the court rendered a deeree to the 
effect that the 19 bonds of the défendant company presented and filed In the 
cause of the Florida Central & Peninsular Railroad Company were not legallj' 
outstanding in the hands of said company, and that said company was not 
entitled to share in the proceeds of the sale of the property of the said com- 
pany on account of such bonds, or any of them, and the clerk of court was 
ordered to cancel the said 19 bonds, and each of them, by writing across the 
face thereof the words, "Canceled by order of court" Thereafter, on the 
29th of March, 1892, at the same term, the Florida Central & Peninsular Rail- 
road Company iiled a pétition for a rehearing in the matter of the nineteen 
bonds, alleging that the order of cancellation was made altogether upon an 
erroneous Impression of the facts as they exist; and thereupon setting ont 
alleged facts showing that the bonds pledged to the Pullman Palace Car Com- 
pany to secure the payment of a car-trust debt were bonds which had been 
duly Issued by the company, and belonged to Messrs. Peck Bros., who, as 
large stockholders, were Interested In maintaining the crédit of the company. 
Upon this pétition for a rehearing, the court entered an order as follows: 
"This pétition coming on to be heard, the petitioner Is allowed to file his 
pétition as prayed for, whlch, being done, is referred to Ph. Walter, Esq., for 
examination and report without delay. [Signed] Charles Swayne, Judge. 
Done in open court this March 29th, 1892." On May 4, 1893, it appears 
the spécial master made a report in the nature of a gênerai report, reciting 
the f act of sale, and as to the amount paid by the purchaser, and bonds, sm-- 
rendered in compliance with his bid, reported as follows: 

"Amt. deposited by purchaser before sale $10,000 00 

Amt. deposited by purchaser since 7,418 86 

Rsceipt of Rogers Locomotive Works 12,795 61 

Recelpt of Pullman Palace Car Company 14,205 23 

Receiver's notes amounting to 38,923 22 

Recelpt of Joseph H. Durkee, Receiver, for compensation 2,750 00 

Making a total of $86,092 92 

"The purchaser also filed two hundred and twenty-two of the bonds of the 
défendant company, 19 of which bave since been declared not to be a lien on 
the property of the défendant corporation, leaving 203 bonds that hâve been 
deposited by the company. Out of the cash deposit of $17,418.86 I bave paid 
claims amounting to $14,292.12, leaving a cash balance of $3,12€L74. I would 
recommend that the foUowlng accounts, which are being vigorously prose- 
cuted before me as master, be paid, to wit: H. Drew & Brother, $19.80; O. 
A. Boone & Company, $41.54; Standard 011 Company, $249.90; Valentine & 
Company, $110.24,— and that ail other claims be turned over to the F. C. & 
P. R. R. Company, to dispose of as to them may seem just and proper, the 
parties having had two years in which to prove thèse claims. I would fur- 
ther recommend that the coupons filed by the Merchants' National Bank be 
paid for thelr face value, and that the balance of the fund, after paying any 
légal costs that there may be outstanding, be distributed, pro rata, among 
the 237 bonds declared to be a valid lien against the property; and that the 
purchaser pay into the registry of the court eighteen hundred and forty-three 
dollars and flfty-five cents, to be distributed in like manner, being the mon- 
eys turned over to them by the receiver, he, the said receiver, having been 
paid his allowance out of the sale of the property." 

Exceptions were filed to this report by the Florida Central & Peninsular 
Railroad Company, purchaser, and by W. C. Iiewis and others, bondholders, 
which exceptions coming on to be heard, the court ordered the report recom- 
mitted, and the matter referred back to the master. Thereafter, on June 10, 
1893, the spécial master submitted another report, and thereafter, on June 14, 
1893, an additional report, and thereafter, on June 19, 1893, a stlll further 
report. Thèse three reports cover, to a large estent, the matters In contro- 
versy with regard to the payment of the purchase price of the Tavares, Or- 
lando) & Atlantic Railroad, the déductions therefrom authorized to be made, 
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the balance due by the purchaser, the clalms of interveners, the contested 
holding of twenty-six bonds, the proper distribution of the balance of the 
purchase, Wphey, land the compensation of the master. The Marchants' Na- 
tional; Bank, clalmlng to be the holder of coupons, but not of bonds, ap- 
peared, and excepted to the report of June 19, 1893, on the ground that the 
coupons for \ past^due Interest were entitled to be pald in full prier to any- 
thlng being paid upon the bonds themselves. The Florida. Central & Penin- 
sular Rallroad Company, purchaser, excepted as follows: "• * * To so 
much of the said master'a report, hereln flled on the 19th day of June, A. D. 
1893, as reports that there Is due from said purchaser, the Florida Central 
and Penlnsular Eailroad Company, the sum of $10,601.81, to be distributed 
as therein stated as per Schedule A attached to said master's report afore- 
sald. (2) And further excepta to so much of said report as reports that there 
should be distributed to the Marchants' National Bank for its coupons the 
sum of $422.57. (3) And further excepta to so much of sfild' report as re- 
ports that there should be distributed and pald to Adams & Co., on bonds. 
and CQupons (11), the sum of $4,041.40. (4) And fmther excepts to so much 
of said report as reports that there should b(» distributed to Geo. A. Lewis, 
for 20 bonds, $7,348.00. (5) And further excepts to so much of said report 
as repéj-ts that there should be distributed and paid to John G-. Sinclair, 2 
bonds, $734.80. (6) And furtber excepts to so much of said report as re- 
ports and asks that final compensation of said master be flxed at the sum 
of $4,415.00 for the sale of road,— 2% js. (7) And further excepts to so much 
of said report as reports and asks that there be allowed said master, for 
nearly three years' services as master, and. the various and.numerous reports 
thereunder, and tbe many spécial références, the sum of $1,500.00." There- 
af ter, on the 8th day of November, the court rendered a decree overruling ail 
exceptions to the master's report, conûrming the said report, and orderlng 
the Florida Central & Penlnsular Ballroad Company to pay into the reglstry 
of the court, wlthin 80 days, the sum of $10,801.81, and dh:ecting the master 
to make distribution of said sum In accordànce with the report. 

From this decree, and from each and every order and decree In said cause 
since the decree bt confirmation of sale, the Florida Central & Penlnsular 
Eailroad Company appealed. The Merchants' National Bank appealed from 
the decrees rendered on the 16th day of August, 1893, and on the 8th day of 
November, 1893. W. C. Lewis and John G-. Sinclair, styling themselves de- 
fendants In the cause, appealed from the order entered on the 15th day of 
June, 1893, also the order entered on the 7th day of June, 1893, and also 
on the 8th day of November, 1893; and each of said appellants assigned, at 
more or less length, errors relled upon to reverse or amend the decrees ap- 
pealed from, ail of whlch are considered in the opinion of the court. 

H. Bisbee, John A. Henderson, and John C. Cooper, for appellants. 

Before PAKDEE and McCORMIOK, Oircuft Judges, and LOCKE, 
District Judge. 

PARDEE, Circuit Judge (after statîng the facts). A motion was 
made to dismiss the appeals in this case on the ground that the 
certiflcate of the clerk of the circuit court to the transcript of record 
is insuflBcient The certiflcate of the clerk, appended to the tran- 
script, is: 

"That the foregoing papers, numbered from 1 tp 215, both inclusive, is a 
true, full, and complète transcript of so much of the said record, papers, ex- 
hibits, and proceedings in the said cause of W. Bayard Cutting, as trustée, 
V. The Tavares, Orlando and Atlantic Rallroad Company as now appears, 
and is of flle and of record In my office; said transcript being true and cor- 
rect copies of the original» of the several papers, proceedings, dépositions, 
flles, and orders therein contained, as they now are of flle and of record in 
my oflBce." 

The certiflcate does not comply with the requirements of rule 14 
of this court (47 Fed. vii.), and as the record itself is in a very un- 
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satîsfactory condition in. regard to show-ing ail the proceedings that 
were had in the circuit court in the case in hand, and necessary for 
our considération, we would be disposed to dismiss the appeals, were 
it not for the fact that the record shows that the records in said 
oause were destroyed by fire on May 19, 1891, and what is now pre- 
sented as so much of the said record, papers, exhibits, and proceed- 
ings is necessarily ail the record prior to May 19, 1891, which has 
been re-established, and such proceedings as hâve been since had 
in tbe cause, and we are unable to lay upon any one of the appellants 
in this cause the fault of not fully re-establishing the record. The 
decree of foreclosure rendered December 24, 1890, was a final decree, 
which settled between the parties the rights thereîn adjudicated. 
As by that decree, in pursuance of the terms of the mortgage, it 
was provided that, after paying out of the proceeds of the sale tjje 
court costs and expenses, including compensation to the complainant 
and bis counsel, and the obligations incurred by the recelver under 
orders of the court, "the residue of the purchase money should be 
applied flrst to the payment in full. if such rendue be suificient, or, 
if not, to the payment, pro rata, of ail the.defaulted coupons belong- 
ing to the said bonds, and the interest hereinbefore adjudged to be 
due and payable, together with interest on the amount thereof from 
the date of this decree to the date of the payment by the master, at 
the rate of 8 per cent, per annum, and the interest hereinbefore ad- 
judged on the principal of the said bonds, and accrued since June 4, 
1888, and interest thereon from the date of this decree to the time 
of payment by the master, at the rate of 8 per cent," ît follows that 
the decree of distribution appealed from in this case was erroneous 
in so far as it provided for a pro rata payment upon the mortgage 
bonds before paying the interest coupons and interest due. The de- 
cree of confirmation rendered on the 14th of April, 1891, was a final 
decree, settlîng the rights and obligations of the purchaser so far as 
they were therein adjudicated. As by that decree a crédit was al- 
lowed to the purchaser for the sum of |10,371.46, on account of the 
receipt of the Florîda Central & Peninsular Eailroad Company as the 
successor to the right of the receiver of the Florida Eailway & Navi- 
gation Coïnpany on a traiBc balance, it follows that the decree of 
distribution appealed from, in so far as it rejected a crédit to the pur- 
chaser of said sum of $10,371.46 trafic balance paid, was erroneous. 
The decree of the 23d day of February, 1892, declared that 19 bonds 
of the défendant company, filed in the cause by the Florida Central 
& Peninsular Railroad Company, are not legally outstanding in the 
hands of the said company, and not entitled to share in the proceeds 
of the sale of the property, and that the same should be canôeled, 
was not and never became a final decree, because, at the same term, 
on pétition of the Florida Central & Peninsular Railroad Company, 
the court allowed a pétition for rehearing to be filed, and referred 
the same to a master for rejwrt, and adjoumed the term of court, 
leaving the matter open. Goddard v. Ordway, 101 U. S. 748; 
Smelting Co. v. BiUings, 150 U. S. 35, 14 Sup. Ct. 4. The évidence 
shows that the eight bonds pledged by the défendant railroad com- 
pany to the Eogers Locomotive Works, as collatéral security to a 
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car trust, were nérer lawfully acquired by the Florida Central & 
Peninsular Railrôad Company, but remained from the beginning the 
property of the défendant railrçad company, and, as such, were not 
legally outstanding, and entitled to share in the distribution of the 
proceeds of sale. In this respect we flnd no error in the decree ap- 
pealed from. 

The Florida Central & Peninsular Eailroad Company assigna 
as error the aUowances made to the master as commissions on 
the sale, and as compensation for other services. As, on the face 
of the record, the allowances complained of appear to be excessive, 
partiCularly in view of the character of the work as exhibited by the 
transcript, and as the case must necessarily be remanded and an- 
other référence ordered, and largely because there is no sufficient 
mastèr's report in the record, we are of the opinion that the parties 
who are to be required to pay the apparently excessive allowances 
should be allowed thé right to regularly contest the same. The 
decree appealed from requires the purchaser to pay into court the 
sum of $1,843.55, being the moneys aUeged to hâve been turned over 
by the receiver to said purchaser, the said deceiver having been 
paid his allowance ont of the sale of the property. There is no évi- 
dence in the record tending to show whether this item is properly 
chargeable to the purchaser or not. The record shows that in July, 
1891, the receiver turned over to the purchaser the sum of $1,843.55, 
cash. Whether this was for eamings of the road subséquent to the 
sale, or for earnings prier thereto, does not appear, and we are 
unable to détermine whether or not the purchaser should account 
for such sum. 

The Florida Central & Peninsular Eailroad Company further as- 
signs as error that numerous small claims allowed to be due by the 
défendant the Tavares, Orlando & Atlantic Eailroad Company, for 
supplies fumished prier to the appointment of the receiver under the 
biU for foreclosure, were allowed by the court, and ordered to be paid 
out of the proceeds of the corpus of the property. As the court in 
appointing the receiver made no provision for the payment of such 
claims, and as there is no évidence in the record tending to show 
that current earnings, either before or after the receiver was ap- 
peinted, were diverted to paying unearned interest, or, in fact, any 
interest, upon the bonded debt, we are unable to sanction the order 
authorizing the payment of said claims from the proceeds of the 
sale of the property. See Fosdick v. Schall, 99 U. S. 235. It is 
also contended that the purchaser should be allowed a crédit for 
the amount of the taxes due on the property for the year 1891. 
Whether the taxes for that year on the property purchased by the 
Florida Central & Peninsular Eailroad Company should be paid by 
the purchaser, or out of the funds derived from the sale, dépends 
upon whether or not the said taxes were a lien upon the property at 
the time of the sale. The statute of the state of Florida, in relation 
to this matter (Sess. Act 1887, Act No. 1, § 23), provides that: 

"The assistant assessor Shall begin the assessment of property on the Ist 
of January and complète the same as early as possible, and he shall return his 
list of assessments, so made out, to the county assessor immediately upon the 
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completion thereof, and not later tlian the Ist of May, and the two shall then 
revise such list at such stated time or times before the Ist day of June as 
the county assessor may designate, and make such changes as may be agreed 
upon between them as to descriptions or values of property." 

Section 39 of the same act provides "that ail taxes shall be due 
and payable on and after the Ist Monday in October of each and 
every year;" and section 42 provides "that an assessment of taxes 
shall be a lien upon the property assessed from the date of the as- 
sessment." 

The record in this cause does not show facts sufQcient to enable 
us to détermine when, in and for the year 1891, the property of the 
Tavares, Orlando & Atlantic Railroad Company was assessed, nor 
the time the lien for said taxes attached. The sale of the property 
was made on the 2d day of February, 1891, and was conflrmed by 
the court on the 14th of AprU, 1891. Under the law, the assessment 
may hâve been made after the sale of the property, and even after 
the decree of confirmation. It is contended on the part of Lewis 
et al., appellants, that the court below erred in overruling the ex- 
ceptions of Lewis and Sinclair to the master's report, refusing to 
charge the purchaser, the Plorida Central & Peninsular Eailroad 
Company, with interest on the balance of the purchase price re- 
maining unpaid. The record shows that on the Ist of March, 1892, 
on the pétition of William C. Lewis and Adams & Co., the court 
ordered that the Florida Central & Peninsular Eailroad Company 
be required and ordered to pay into the registry of the court, on or 
before the lOth day of March, 1892, the sum of |150,000, or show cause 
on or before that date why it should not do so. The decree of the 
court confirming the sale rendered on the 14th day of April, 1891, 
giving crédit to the purchaser for the amounts of cash, and crédits 
equal to cash, paid in by the master on account of the purchase, 
shows no such sum as $150,000 to be due from the purchaser. The 
case made by the record does not appear to be one in which the pur- 
chaser has been so put in default for nonpayment of the purchase 
price that interest should be exacted, even if such remedy is avail- 
able against the purchase under the terms of the decree of con- 
firmation. 

We hâve considered ail the questions presented by the assignments 
of error on the appeals in this case. Our conclusion is, and this court 
orders and decrees, that the decrees of the circuit court rendered on 
June 7, 1893, June 15, 1893, August 16, 1893, and November 8, 1893, 
be, and they are, reversed, and this cause is remanded, with in- 
structions to refer the same to a master to report (1) the amount 
due and unpaid by the Florida Central & Peninsular Eailroad Com- 
pany on account of the purchase of the Tavares, Orlando & Atlantic 
Eailroad properties, in accordance with the decree of April 14, 
1891, and consistent with the views herein expressed, and as equity 
may require; (2) a schedule of distribution of the proceeds of sale 
in accordance with the provisions of the decree of foreclosure and 
sale rendered December 24, 1890, consistent with the views herein 
expressed, and as equity may require; (3) to take évidence and re- 
port on the claim of Philip Walter, Esq., for compensation for 
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services rendered in tlie progress of the cause as spécial master and 
master commissioner. The costs of the appeal and of this court are 
ordered paid but of the fund in the cause. 



ORli^ON SHOBT-LINB & U. N. BY. 00. v. NORTHERN PAC. R. CD. 

(ClTCult Court of Appeals, Nlnth Circuit. April 12, 1894.) 

No. 115. • 

1. IntbrstatB Commekcb Law— Connecting Lines— Discrimination. 

The provision of the Interstate commerce law forbidding discrimination 
against any locality or description of trafic (24 Stat 380, § 3, cl. 1) ia for 
the protection of the locality or trafic itself, and cannot be Invoked by 
a carrier as against a Connecting carrier whlch discriminâtes, in the mat- 
ter of requiring prepayment of frelght and car mlleage, between goods 
whlch corne from différent sections of the country over the Une of the 
complalning carrier. 51 Fed. 4G5, afflrmed. 

a. same. 

The provision requiring carriers to afCord ail reasonable, proper, and 
equal facllltles for interchange of trafic, and forbldding discrimination 
between Connecting Unes (section 3, cl. 2), Is not vlolated by receiving 
and forwardlng, wlthout prepayment of frelght or car mUeage, cars of 
other companles contalnlng goods coming from one locality, and refusing 
to do so, unless prepayment Is made, when the goods are from a différent 
locality. 51 Fed. 465, afflrmed. 

8. Same— NOBTHEBN Pacific Railroad Charter. 

The provision in the charter of the Northern Pacific Rallroad Company 
requiring that company to permit other rallroad companles "to form run- 
nlng connections with it on falr and équitable terms" (Act July 2, 1864, 
§ 5), Includes only such arrangements as to the time of arrivai and depar- 
ture of trains, and as to stations, platforms, and other facllltles, as wlU 
enable companles deslrlng to connect to do so wlthout détriment or seri- 
ons Inconvenlence, and does not apply to alleged discrimination in the 
matter of prepayment of frelght and car mUeage on goods tendered by 
Connecting Unes. 51 Ped. 465, afllrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit by the Oregon Short-Line & Utah Northern Eail- 
way Company to enjoin the Northern Pacific Eailroad Company 
from continuing to make an alleged unlawful discrimination against 
complainant in the matter of receiving and forwarding freight 
tendered by it at Portland, Or. The circuit court denied the injunc- 
tion,^nd dismissed the bill. 51 Fed. 465. Complainant appeals. 

W. W. Cotton, John M. Thurston, and Zera Snow, for appellant. 

Dolph, BeUinger, Mallory & Simon, for appellee. 

Before McKENNA, Circuit Judge, and KNOWLES and HA.W- 
LEY, District Judges. 

McKElSTNA, Circuit Judge. As is said by appellant's counsel, 
"the controversy between the parties in this suit is mainly one of 
law, and not of fact;" and, succinctly stating the relations of the 
parties, also said: "The appeUee owns and opérâtes a Une of rall- 
road extending from St. Paul, Minnesota, to Portland, Oregon, 
passing through Tacoma and other points in the state of Washing- 
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ton, on Puget sound. The appellant owns and opérâtes a Une of 
railway Connecting with the Unes of the appeUee at Portland, and 
extending from Portland to Granger, Wyoming, where a connection 
is made with the Unes of the Union Pacific Eailway, extending 
thence to varions points on the Missouri river. The appellee and 
appeUant are therefore competing lines in the transportation of 
traflQc from Missouri river points to places upon the Pacific coast, 
The only rail connection wMch the lines of the appeUant hâve from 
Portland to Puget sound is by means of the lines of the appellee." 
The connection, however, is not direct, but through the lines of the 
Northern Pacific Terminal Company. The latter, however, are 
leased to appeUee. We shaU consider the case as if the connection 
was direct. 

The biU is very long. In substance, it charges appellee with dis- 
criminating against trafiic, passengers and freight, starting east of 
a given meridian, and destined for Puget sound points via Portland, 
Or., and also discriminating against localities situate east of a 
given meridian. There is also a charge that facilities are given 
to the Southern Pacific Company which are denied to appellant. 
This charge is not sustained by the évidence, and may be dismissed 
from considération. The discrimination against trafflc and locali- 
ties consists in receiving goods at Portland which start west from 
the meridian in cars other than those of appeUee without requiring 
payment to the owners of the cars of the usual mUeage, and without 
exacting prepayment of freight, while goods which start east of the 
meridian are denied thèse facilities; and in receiving through tick- 
ets issued by appellant to passengers starting west of the meridian, 
and refusing such tickets issued to passengers starting east of the 
meridian; the condition and other circumstances of the freight 
and passengers being the same. The action, appeUant contends, 
is contrary to the custom and practice of railroads which hâve the 
force of law, and infringes section 3 of the interstate commerce act, 
so called. This section is as foUows: 

"Sec. 3. That It shall be unlawful for any comnion carrier siibject to the 
provisions of this act to make or glve any undue or unreasonable préférence 
or advantage to any partlcular person, company, firm, corporation, or local- 
ity, or any particnlar description of trafflc, in any respect whatsoever, or to 
subject any partlcular person, company, firm, corporation or locallty, or any 
particular description of trafflc to any undue or unreasonable préjudice or dis- 
advantage in any respect whatsoever. Every common carrier subject to the 
provisions of this act shall, according to their respective powers, afiford ail 
reasonable, proper and equal facilities for the Interchange of trafflc between 
their respective lines, and for the receiving, forwarding, and deliverlng of 
passengers and property to and from their several Unes and those Connecting 
therewith and shall not discrlminate In their rates and charges between such 
Connecting Unes. But this shall not be construed as requiring any such com- 
mon carrier to glve the use of its tracks or terminal facilities to another car- 
rier engagea In llke business." 

The first part of this section prohibîts préférence to persons, firms, 
or corporations, and to localities and trafflcs, and prohibits the sub- 
jecting of either to préjudice or disadvantage. The évidence shows 
that there was no préférence given any person, firm, or corporation 
in the sensé of this section, and no trafiQc or locality is complaining, 
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unless the complaint of appellant is such. But we do not think it is 
compétent for a railroad company to appropriate the grievance of a 
trafac or locality under section 3, and complain on acconnt of it. 

In iExpress Cases, 117 U. S. 1, 6 Sup. Ct. 542, 628, certain railroad 
companles made contracta with certain express companies granting 
them facilities on their trains, refiising contracts and facilities to 
otlier express companies. The suprême court sustained the railroad 
companies, reversing the judgment of the circuit court The court 
said: 

"The question Is not, whether thèse railroad cars must fumish the gênerai 
public with reasonable express facilities, but whether they must carry thèse 
particular express carriers for the purpose of enabllng them to do an express 
business over the Unes." 

And again, on page 28, 117 U. S., and page 556, 6 Sup. Ct, the court 

says: 

"If the gênerai public were complalning because the railroad companies 
refused to carry express matter themselves on their passenger trains, or 
allow it to be carried by others, différent questions would be presented." 

And the court further said: 

"So long as the jpublic are served to their reasonable satisfaction, it is a 
matter of no Importance who serres them." ^ 

This language is applicable to the case at bar. Whether appellant 
fihall unload its cars at Portland as an alternative to paying car mile- 
age, however it may involve expansé or inconvenience to appellant, 
is not necessarily the concern of the freight or its shippers or the lo- 
cality of its shipment. When it becomes such, a complaint will no 
doubt be made. None now is made, nor does it appear that either 
the traffîcs or localities discriminated against are even competitors. 
In Hozier t. Railroad Co., 1 Railway & Canal Trafflc Cas. p. 30, of the 
trafflc act, it was said: 

"It providés for giving undue préférence to parties pari passu in the mat- 
ter, but you must bring them Into compétition in order to give them an ih- 
terest to complain." 

In Swindon M. & A. R. Co. v. Great Western E. Co., 4 EaUway & 
Canal TrafSc Cas. 349, it is implied that to make undue préférence, 
trafflc must go between same places. And in 1 Eailway & Canal Trafflc 
Cas. 32, the same rule is asserted as to passengers. To construe the 
section so as to authorize a railroad to complain for a trafflc or lo- 
cality would seem to confound the distinctions made by it, and make 
the second part of it superfluous. The régulation of the roads was 
undoubtedly in the interest of their customers, but it left them i)ow- 
ers and privilèges, between themselves, which might aflect their 
customers; indeed, left powers and privilèges in theml as regards 
their customers, because ail favor and ail discrimination is not forbid- 
den, even between them. 

This view takes ont of considération the rights of the trafflc orig- 
inating and the rights of localities situate east of a given meridian, 
and confines the inquiry to the rights and obligations of the raUroads 
between themselves under the second paragraph of the section. 

As an aid to the interprétation of this paragraph, a number of 
cases which arose under the English act are cited by appellant. 
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They are not of much. assistance. Tlie Englisli act is différent from 
ours. It is fuller and more précise. There is little or no ambiguity 
about it. At any rate, our act is différent, and the différence bas 
been construed as substantial. Little Kock & M. K. Co. v. St. Louis, 
L M. & S..Ey. Co., 41 Fed. 559, and Kentucky & I. Bridge Co. v. Louis- 
ville & N. R. Co., 37 Fed. 567. See, also, the flrst décisions of the 
interstate commerce commission. But in Little Rock & M. R. Co. v. 
East Tennessee, V. & G-. R. Co., 3 Interst. Commerce Com. R. 1, the com- 
mission holds that our act was intended to eflect similar results, but 
omitted the machinery to accomplish them. It would seem like bet- 
ter reasoning to assmne that, if congress had intended the same re- 
sults as the English act, having it and its history and construction 
before them, it would hâve adopted its language and machinery, and 
made the results certain. 

We get little Ught, therefore, from the English act or décisions, 
and not much from the debates in congress. There was little or no 
comment on section 3. Section 4 (the long and short haul provisions) 
appeared to hâve engaged almost exclusive attention. Senator Cul- 
lom, who had charge of the bill in the senate, said: 

"The thlrd section is broader and more gênerai in its terms, and should 
perhaps hâve been made the second section, as it eontains a gênerai prohibi- 
tion of every variety of iinjust discrimination. The section covers ail sub- 
jects. Tbe flrst paragraph prohibits the giving of any undue or unreasonable 
préférence to any partieular person or locality, or to any particular descrip- 
tion of trafflc in any respect whatever. * • * The language adopted in this 
paragraph is substantially that of the English statute on the subject, which 
has been repeatedly construed by the English courts, so that its meaning has 
been practically established. The second part of the section is modeled in 
part upon the English and in part upon similar statutes In several of the 
States. Its purpose is to require railroads to furnish Connecting roads ail 
reasonable and proper facilities for the Interchange of traffic that may be 
necessary for the convenience of the public, and to prevent one road, or a 
combination of roads, from 'freezing ont' Connecting lines by refusing to ac- 
cept from it, or deliver trafflc to It, upon any terms, as has been done." 
Senator CuUom's Speech Bxplaining the BiU, section 1, p. 3577, Gong. Rec. 
49th Cong., April 15, 1886. 

This is not very explicit. The flrst part of section 3, he says, is 
adopted from the English statute, and that its meaning has been 
practically established. So far, so good. But the second part is se- 
lected from the English and certain states' statutes, and, besides, verj' 
important language is omitted which is in the English statute. And, 
as Justice Field states : 

"Whenever an intention has been manifested, in the création of railway 
charters, that a Connecting company shall hâve the power to run its cars over 
• the lines of another, or to require one company to haul over Its lines the cars 
of another, such intention has been expressed in unequlvocal terms, such as 
Is found in the constitutions or statutes of several of the states respecting 
railway companies, which is substantially in tliese terms: 'And they shall 
receive and transport each other's passengers, tonnage, and cars, loaded or 
empty, without delay or discrimination.' " 

Senator CuUom stated the evil which was to be remedied. Rail- 
roads had refused to accept or deliver trafflc on any terms, and 
thereby froze out Connecting lines. This the act was intended to 
correct, and did correct. But conflning it to this, appellant contends, 
v.6lF.no.2— 11 
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iqajl^ no adTance on the common law; and that, under the latter, 
the appellee was bound to carry freigàt in its own cars, and that, 
th.erefoi'e, congress intended to ùnpose a duty beyond that This is 
begging the question somewhat, and does not consider the distinction 
between rights and remédies; but whether the common law required 
a railroa<| Company to carry freight delivered to it by another we 
need not; consider. The fact was, as said by Senator OuUom, it was 
not done, and the act was deemed necessary to compel it. Whether 
commoii-law rights were enlarged thereby or only afflrmed we need 
not décide. If we assume the former, as appellant has, we cannot 
also assume that the independence of the roads between themselves 
was entirely destroyed. ; Not ail préférence is prohibited, — only un- 
due and «nreasonable préférence; and the facilities which are re- 
quired to be granted hâve two limitations: They do not include 
tracks and terminal facilities, and they must be reasonable and 
proper. JSow must the latter be determined? Surely not only of 
themselves, but in the circumstances, and thèse must include the 
proper interests of the road f rom which the facilities are required. 
Any other construction would be too abstract, and we concur in the 
opinion of the learned justice who rendered the judgment of the cir- 
cuit court "that the refusai to transport freight on foreign cars, where 
the freight originated east of the ninety-seventh meridian, when its 
own carB^ere not in use, but were free to be employed in the trans- 
portation desired, or was made where a transfer of freight would not 
hare beçn injurions to it, can in no respect be deemed an unreason- 
able discrimination against complainant, or a déniai to it of reason- 
able and proper facilities." 

Of course, if appellant's construction of section 3 be correct, and it 
can compel appellee to receive one car, by the same right it may com- 
pel the receipt of many, and what more would be necessary to take 
the use of tracks? We think nothing. The attachaient of the loco- 
motive wOùld only affect the degree of use. The same conclusion 
was reached after a careful considération of ail the cases by the cir- 
cuit court of the eighth circuit in Little Eock & M. R Co. v. St. Louis, 
I. M. & S. Ey. Co., 59 Fed. 408. A construction which permits the 
use of tracks we are forbîdden to entertain. 

Of the complaint of appellant that appellee dénies it facilities for 
passenger traiflc in refusing to honor tickets or coupons for passage 
over appellee's Unes north of Portland issued by it, the lower court 
said: 

"It Is sufflclent to say there Is no évidence to support It The practice of 
railway companleà pperating Connecting Unes to honor tickets or coupons for 
passage over thelr Respective Unes Issued by a Connecting company, which 
Is very gênerai, Is founded entirely upon arrangements between the Connect- 
ing companles. In the absence of such arrangements, there is no obligation 
on the part of either company to honor tickets Issued by the other. AU the 
wltnesses examlned on thls point concur In their statements In this respect." 

We concur in this statement and the conclusion of the court. 

Appellant further urges that the facilities which it asks of ap- 
pellee are required to be given by the flfth section of the act incor- 
porating the Northern Pacific Eailroad Company, which contains the 
following provision: 
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"It shall be the duty of the Northern Paeiflc Kailroad Company to permit 
any other railroad which shall be authorized to be bullt by the United States 
or by the législature of any territory or state in which the same may be situ- 
ated to form running connections with it on fair and équitable terms." 

In answering this contention we can do no better than to adopt the 
language of Justice Field : 

"The running connection," he said, "'which must be permltted by the de- 
fendant is not, as contended by complainant's counsel, a running over Its 
Une, but only in connection with it, a provision Intended to secure the trans- 
portation and exchange of frelght between Connecting Unes, and not the use 
of each other's roads by the cars of such companies. • » * We are of opin- 
ion that a running connection of one road with another, within the mean- 
ing of the defendant's charter, only includes such arrangements as to the 
time of arrivai and departure of trains, and as to stations, platforms, and 
other facillties, as will enable companies deslrlng to connect to do so wlth- 
out détriment or serions inconvenience." 

The effect of a custom among railroads to grant the facilities con- 
tended for we hâve not considered, because the existence of such a 
custom is not established by the évidence. The flnding of Justice 
Field on the facts seems to be concurred in by Judge Deady. His 
dissent is based entirely on a différent interprétation of section 3 of 
the interstate commerce act, and of section 5 of the aot incorporating 
the Northern Pacific Railroad Company. 

Judgment is therefore aiïirmed. 
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(Circuit Court of Appeals, Sixth Circuit February 5, 1894.) 

No. 39. 

1. Bquitt — Rkscission — Fbatjd — Matters of Opinion. 

A bill for the rescission of the purchase of a sllver mine on the ground of 
fraud alleged that défendant represented that the ore therein contained a 
certain average of pure sllver, maklng It very valuable, whereas in fact 
the average was so low that It was worthless; and that défendant had 
"salted" the samples which complalnant took from the mine, and upon the 
faith of whose analysis the purchase was made, by fraudulently mixing 
native sllver therewlth. Held that, where the latter allégation Is sustained, 
défendant cannot shelter himself behind the plea that his représentations 
were mère expressions pf opinion as to the value of the mine. 

2. Same — Evidence — "8ai,ting" Minbs— Accident. 

In a suit to rescind the sale of a sllver mine on the ground of fraud perpe- 
trated by défendant by "saltlng" the samples of ore taken by complalnant 
for assay, It was shown that there was no native sllver In the ore of the 
mine, but every one of thlrty samples taken contained from 80 to 90 per 
cent, of powdtred sllver. The assays were made at différent places and 
by différent persons, but ail with substantially the same resuit. Held, that 
the évidence showed that the présence of thls powdered sllver in the sam- 
ples could not hâve been accidentai. 

8. Same— Evidence— Other Frauds. 

In a suit to rescind the sale of a sllver mine on the ground of fraud 
perpetrated by défendant by "saltlng" samples of ore, upon the assay of 
which complalnant was Induced to purchase, it is compétent to show that 
défendant had "salted" samples used in prlor negotlatlons with otlier per- 
sons for the sale of the same mine. 
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4v Samb— Evidence— SuppicijtNOT. 

In a suit to resclnd tie sale of a stlver mine on th© ground of defend- 
ant's fraud In "saltlng" the samples by, means of whlch complainant was 
induced to purchase, it was shown that défendant had a substantlal 
pecuniary interest in effectlng the sale; that some of the samples were 
tested Immediately after belng taken from the mine, In which opération 
fhey were put Into the hopper of a crusher by complainant, and were re- 
ceived by défendant as they came ont, at a point whlch was ont of com- 
plainant's sight, whlle the Samples not then tested remained for some 
days In defendant's exclusive possession and control; that the "salting" 
was donè with powdered metalUc silver, such as was easlly procurable in 
the market, and whlch might hâve been Intrcyduced into the samples with 
a syringe without breaking tlie seals of the bags; and that, after the 
présence of metallic silver In the samples was accidentaUy discovered, de- 
fendant opposed the érection of a mill adapted to its séparation, he having 
an Interest in the company for which complainant had bought the mine, 
and knowing that there was no native silver in the ore. Bdd, that the évi- 
dence showed that the "salting" was done by défendant 

5. Sambt-i-Laches— Waivbk. 

Complainant purchased a silver miné from défendant, and afterwards 
dlscoVered that the samples by which he had been induced to purchase had 
bêèk ''salted." He at once attempted to persuade défendant to take the 
propefty back, but he refused ta do so. Complainant then erected a small 
mill In order to make more complète tests of the quality of the ore, and 
also soiight to discover évidence to convict défendant of the "salting." 
He did not reach conviction upon this point imtll a yeaf âfter the sale 
was consummated, and he at once ffled a bill for rescission. Held, that 
there was not such a deallng with the property as amounted to a waiver 
of his right to rescind, nor was he guilty of lâches. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Michigan. 

This Was a bill by the Mudsill Mining Company, Limited, and 
Walter McDermott, against Oryille A. Watrous and Stewart A. 
Van Deusen, for the rescission of a sale. The circuit court dis- 
missed the bill, and complainants appeal. 

This is a blU for rescission. The subject-matter of the suit Is a mining 
property known as the Mudsill mine, or group of mines, situated eight miles 
from the town of IFairplay, Park county, Colo. The complainants bave ten- 
dered to the défendants a deéd to the property, and demanded rescission upon 
the ground of fraud praeticed in the sale. The title to thèse mines, at the 
tlme of the sale, was In the défendant Orville A. Watrous. The défendant 
Stewart A. Van Deusen waS Interested In the property by virtue of an indefi- 
nite paroi agreement, and was the active agent in making the sale. The com- 
plainant Walter McBermott is a professlonal mining englneer and assayist, 
having offices and carrying on business both In London and New York. In 
the purchase of the Mudsill mine he, as défendants well knew, represented 
and acted for hlmself and others, promoters of a corporation intended to he 
organized for the purchase and opération of thèse mines. After certain pre- 
llminary negotiatlons, partly with each of the défendants, a proposition in 
writing was madé for the sale of the mine, under date of October 24, 1887, 
and signed by the défendant Stewart Van Deusen. After ref erring to the nego- 
tiatlons and understaudings theretofore had, this proposai was. In substance, 
that McDermott should form a company in Bngland, with capital stock at £75,- 
000 sterling. In 75,000 shafes of £1 each; of this Van Deusen was to recelve 
37,500 shares, of which he agreed ta transfer to the company 1,000 shares, to 
go into the treasury, and to be sold for not less than par value. In addition 
to the 37,500 shares, the proposai required that he was to receive $110,000, 
With whlch he agreed to pay off ail mortgages, debts, and claims, of every de- 
scription, against the Mudsill property. The company Is to hâve a paid-up 
working capital of 15,800 pounds sterling. The proposai further required 
the company to erect a flrst class 20-stamp mill, with amalgamation pans and 
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Crue vanners, and that work should begln on the same as early la 1888 as the 
weather would permit,— not later than May Ist. It concluded by requiring 
an aeceptance of thèse terms within 30 days from date. The mines in ques- 
tion had been opened and operated to some estent for several years, and an 
extensive ore body had been developed, and was so exposed as to be capable 
of measurement, and the cublc contents calculated with reasonable certainty. 
The bill charges, in substance, ttiat Van Deusen, who was an experienced 
miner and for many years In charge of the development and opération of this 
property, represented that the body of ore thus deyeloped, and technically "in 
slght," amounted to 30,000 tons, and that "an average assay of the ore taken 
from différent parts of the mine, so far as opened, showed thirty-five ounces 
of silver to the ton;" and that Van Deusen represented, as an inducement to 
the sale, "that his own estimate, based upon his own knowledge of the mlnè, 
was that the real average throughout the whole vein was not less than thlrty- 
flve ounces per ton." The bill charges that such a mine as thus represented, 
with suitable mills and machlnery, would be very valuable and productive. 
The évidence submltted clearly indlcates that the commercial value of such 
a mine, as it is charged this was represented to be, was not less than one-half 
million of dollars. The bill, in substance, charges that In point of fact the 
average richness of the ore body "in sight," and estimated at 30,000 tons, was 
Inconslderable. That the average of the whole exposed mass of ore was so 
low as to be worthless for mllling purposes. It, in fact, charges that the 
défendants, from long and Intimate acquaintance with the property and its 
hlstory, knew, or ought to hâve known, that the average assay value of this 
developed ore body indicated so low a grade of ore as to make the average 
ore of no commercial value; that they knew that ore of value sufflclent to 
justlfy mllling existed only in Irregular pockets or thin veins, and could only 
be obtained by the most expensive minlng and careful sélection; and that the 
mine, so far as known and developed, was commercially of no value. The 
prelimlnary correspondence between McDermott and each of the défendants, 
as well as the testimony of the parties, shows that McDermott was, before 
aeceptance of the proposai of sale, to go personally to the mine, and be per- 
mitted every opportunlty for examinatlon and for sampling the ore body. and 
ascertaining for himself the truth or falsity of the représentations made by 
the vendors as to the value of the property, The bill then charges that com- 
plainant McDermott went out to the mine for the purpose of availing himself 
of the proposai that he should be afforded opportunlty to examine the mine, 
and take samples from the exposed body of silver ores for assay, by means of 
which he could intelligently exercise his own judgment as an expert as to 
the probable value of the large mass of ore in sight; that he wont into 
the mine, and took therefrom a large amount of ore, broken from différent 
parts of the mine, In such way as to thoroughly Indicate the average grade 
of the ore in sight, and the characteristics of the ore; that he made a large 
number of assays from the samples thus taken, and procured other assays 
to be made from the same samples by other compétent assayists; that the 
resuit of thèse assays showed that the average richness of the whole of the 
developed ore body, which his measùrements and calculations proved to contain 
about 30,000 tons, was 34 ounces per ton. Thèse results the complainants 
allège strikingly corroborated the représentations of défendants, and indicated 
a property of very great value. Thèse assays indicated that some 85 or 90 
per cent, of the silver value of the ores consisted in native silver, which was 
found to be présent in every sample in the form of flnely divided particles, 
crystalllne in character. The bill allèges that the high average of the assays 
was due to the présence of this native silver, "and was the essential fact upon 
which plaintifif McDermott determined to purchase the property, and he 
so informed the défendants." The bill then charges that. In reliance upon the 
fairness and représentative character of the samples thus taken, the property 
was pin-chased. The whole of the money payment was made to défendant 
Watrous, the last payment being anticipated in order to secure title and pos- 
session. The deed was made to complainant Walter McDermott as trustée, 
the Company for which he was acting not having completed its organization. 
Contemporaneously with the exécution of the deed, a déclaration of the trust 
upon which he held the deed, and substantially as stated in the proposai ot 



166 FEUEEAL EEPOETEB, Vol. 61, 

October 2étli, 1887, was execatçd ancl dejlvered to Van Deusen. Subsequently 
McBermotti convèyed the property to the Mudsill Mining Company, as imder 
his trust he waa bound to do. 

The blU now charges that after the qompletion of the purchase, and after 
takîng possession p£ the property, other samples were taken from ail parts of 
the mine, aà had been done before, wltii, a vlew of certainly determlnlng the 
klnd of mlU -vyMch was best adapted to the réduction of the ore. The assays 
of thls sanipHng, made In February and March of 1888, demonstrated the 
startUng tact that native sllver dld net exlst in the ores of the mine, and that 
the average sllver contents of the ores, consistlng of chlorldes and sulphides 
of sllver, was less than seven ounces to the ton. Thls led to the opinion that 
the samples upon whlch the tirade had been concluded had been tampered 
with by a process called "salWng," and native sllver In the form of fine powder 
injected intô èach of the bags contalnlng samples. The complalnants now 
charge that thls sampling was done by or under procurement of the défend- 
ants, for the fraudùlent purpose of deluding and entrapping complainant Com- 
pany Into the purchase of a mine of no commercial value. Thls discovery that 
the mine contalned no native sllver In its ores was the resuit of the assays 
made upon the resampling donie in February, 1888, and the conclusion was 
then entertalned by complalnants that the présence of native sllver in the 
samples upon wUch the mine had been bought was the resuit of "salting." 
The formai demand of a rçscission upon the ground of fraud was not made 
untll Aprll of 1889,— more than one year afterwards. Between thèse two dates 
the complalnaûts put up a small mlU, and reduced a large quantity of ore, 
and dld much exploration and development work. To avoid the efCect of thls 
deallng wlth the property as an adoption of the contract, the bill allèges, 
amoug other things not now necpssary to mention, ibat "ail of the time from 
the moment that the plalntiffs.,£onnd reason to^siu^pect that they had been 
• frauduleutly drawn Into the purchase of tlie property— that Is to say, on or 
about the 25tU of February, 1888— had been. occupled in efforts to test the 
property, aud flx beyond ouestlon Its actuàl value, ond to search for évidences 
of the fraudnleut praetlces of the défendants, for the purpose of seeking the 
relief prayed for in this action." "Bvergince it bas had possession of the sald 
minlng property, the plaintlff compàny tas prosecuted a thorongh examlnatlon 
Of it, and made repeated assays bf falrly selected samples of the ores there- 
from, wlth the resuit that the ores hâve been proven to be of an average value 
of about fom: ounces to the ton, and that there Is no native sllver In the ore 
veln." "Repeated attempts were madé to induce the défendants to settle, on 
some équitable basls, the apparent différence between the represented and 
the actual value of the property." The blU prays (1) for a decree resclndlng 
the contract of èale, and for a decree agalnst the défendant for the entire 
sum of piu-chase money pald hlm, wlth Interest; (2) that défendant account 
for ail stock received and sold by hlm; (3) for gênerai relief. The circuit 
court dismissed the bill. 

Sidney D. Miller (John H. Bissell and Otto Kirchner, of counsel), 
for appellants. 

t-'hester L. CoUins (Benton Hanchett and T. F. Shepard, of coun- 
sel), for appellees. 

lîcfoi'p TAFT and LUETON, Circnit Judges, and KICKS, District 
Judge. 

LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

The évidence in this case is voluminous, coTering more than 2,000 
pages of the record. Any detailed statement of the testimony 
upon controverted questions of fact would be unprofltable, and 
extend this opinion to an unwarrantable length. The spécifie 
grounds upon which relief is sought are as follows: (1) That the 
défendants falsely and knowingly misrepresented the value of the 
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mine and the average silver contents of the ore "in sight;" (2) 
that the examination and sampling of the mine done by com- 
plainants was rendered abortive and misleadlng bj the willful and 
fraudiilent conduct of défendants in secretly and fraudulently pro- 
curing the admixture of native silver, which does not exist in the 
ores of the Mudsill mine, with the samples of ore taken by com- 
plainants from that mine; (3) tliat the complainants, in reliance 
upon the représentations of the défendants, were, by their active 
fraud and deceit; led to purchase the mine in question, and part 
with their money in payment of the purchase priée; (4) that the 
average silver contents of the ore "in sight" at time of sale has 
been by subséquent developments demonstrated to be less than 
eight ounces per ton, and the mine therefore of no commercial value 
Tvhatever. 

The évidence, in our judgment, thoroughly establishes that the 
représentations made by défendant Stewart Van Deusen pending 
the negotiations for sale, and while acting for himself and the 
défendant Watrous, were, in substance, as foUows: (1) That the 
ore body develojîed so far as to be technically "in sight" (meaning 
thereby ore-bearing rock so separated and blocked ofl by being 
worked around on two or more sides that it was subject to examina- 
tion and measurement) was 30,000 tons. This représentation was 
substantially conflrmed by the examination, measurements, and 
calculations of complainants before the sale was consummated. (2) 
That the average silver contents of this 30,000 tons of ore was not 
less than 35 ounces of silver per ton. 

It is perhaps too well settled to admit of controversy that a mis- 
representation, in order to constitute fraud, must be an affirmative 
statement of some material fact, and not a mère expression of 
opinion. Gordon v. Butler, 105 IT. S. 553; Development Co. v. 
Silva, 125 U. S. 247, 8 Sup. Ct. 881. This distinction between the 
misrepresentation of a fact and the expression of an opinion is 
peculiarly applicable in the sale of a property so spéculative and 
uncertain as a silver mine. In Jennings v. Broughton, 17 Beav. 
234, which was a case brought to set aside the sale of shares in a 
mining venture on account of fraud in the sale, Knight Bruce, L. 
J., said: 

"First, in the statements or représentations concerning the mine, was there 
any untnie assertion material in its nature; that Is to say, which, taken as 
true, added substantially to the value or promise of the mine, and was not 
evidently conjectural merely?" 

The représentations made verbally, and which it is alleged were 
false, related alone to the average richness of the exposed body of 
ore. Though in form the affirmation of a fact, yet, when applied 
to the subject-matter of the negotiation, it was in its very nature 
conjectural, and amounted to an expression of opinion. But this 
rule that a mère expression of an opinion will not constitute fraud 
must not be pushed beyond the reason for the rule. If a false 
statement is to be given immunity because it is mère "pufflng" or 
"trade talk," and only the expression of an opinion, it is because 
the party to whom the opinion is addressed has no right to telj 
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upon the mère expression of an opinion, and is assumed to bave 
the ability and' opportunity of forming his own opinion and coming 
to an indépendant judgment. In speaking of the différence be- 
tween tli,e légal effect of a représentation as to a fact and the ex- 
pression of an opinion, Mr. Pomeroy says: 

"ïhe reasbfl is very simple: While tlie pÇïson addressed has a right to rely 
on any assertion of a fact, he has no right to rely upon the mère expression of 
an opinion held by the party addressing hita.'ln whatever language such ex- 
pression be made. He is assumed to be equally able to form his own opinion, 
and to corne to a correct judgment in respect to the matter, as the party with 
•whom he is deallUg, and cannot justly claim, therefore, to hâve been misled 
by the opinion, however erroneous It may hâve bceu." Pom. Bq. Jxu-. § 878. 

If, therefore, the party màking false statements as to a matter 
conjectural in its character, and therefore relating to a matter of 
opinion, actively intervene to prevent investigation and the discov- 
ery of the truth, and such intervention be effective in the conceal- 
ment of the facts and in the déception of the buyer, a clear case of 
operative fraud is made ont. In every such case immunity will not 
be extended to false expressions of opinion, upon the ground of 
"pufflng" or "trade talk," if it appear that the vendbr has, by his con- 
duct, prevented investigation, and induced reliance upon the state- 
ments of the seller. In such a case the subséquent conduct of the 
seller in actively preventing the buyer from the formation of an 
independent opinion so connects itself with the original misrepre- 
sentation as to become part and parcel of the false statement, and 
amounts in law to the false affirmation of a fact. A false repre- 
sehtation may, and most often does, consist in language alone, ex- 
pressed or written; but it may also consist in conduct alone, or ex- 
ternal acts. Whenever the purpose is to induce belief in the ex- 
istence of a fact which does not exist, every word and act intended 
to produce conviction and induce action becomes a misrepresenta- 
tion if, through their instrumentality, the party upon whom they are 
practiced is induced to act. 2 Pom. Eq. Jur. § 877. The gravamen 
of the alleged fraud lies in the allégation that when the complain- 
ants undertook to examine this property, and form an independent 
judgment as to its value, through the active and willlul interven- 
tion of défendants, their samples were rendered untrustworthy by 
the secret admixture of silver in a form in which it did not exist 
in this mine; that the purpose was to give to thèse samples, other- 
wise représentative of the aA-^erage value of the ore in sight, a false 
and fictitious value, which would conflrm the untrue statements ex- 
pressed theretofore as to the silver contents of the mine. Now, it 
must be évident that, if this was done, a most abominable fraud 
was practiced, and that no court would suffer a contract resting 
upon such a foundation to stand. The évidence upon which it is 
sought to establish this fraud is almost purely circumstantial. We 
may assume that two important facts in the chain of circumstances 
are so thoroughly prov^n as to be treated as practically conceded — 
First, that in each bag of samples taken by complainant McDer- 
mott, and under his personal supervision, there was subsequently 
found a large per cent, of practically pure silver, in the form of a 
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very finely dïTided powder; second, that the ores of the Mudsill vein 
contained no native silver whatever. From thèse two facts the con- 
clusion is inévitable that this native silver in the samples taken by 
complainants as représentative of the exposed ore body did not corne 
from the Mudsill mine, and was therefore an admixture operatipg to 
make the assay results obtained from those samples whoUy unrepre- 
sentative and misleading. 

Was the présence of this native silver in thèse samples accidentai, 
or was it placed in the bags designedly? One or the other of thèse 
hypothèses must be true; no other can be suggested. Upon the 
hypothesis of accident what can be said? The doubt expressed 
in the opinion of the circuit court as to whether the metallic 
silver found by the assayist, Young, and by McDermott, was the 
product of the October samplings, is based upon the suggestion 
"that a week intervened between the test and the discovery of 
the metallic silver, during which the work of testing ores was 
carried on continuously in the ore-miUing and testing works." 
There is not the shadow of a doubt engendered by the fact referred 
to. The intimation is that this fine silver powder might hâve acci- 
dentally gotten into the October Mudsill samplings from tests or 
assays of other ores which might hâve contained this form of silver. 
(1) There is not a particle of évidence that any other ore tested in 
the assay establishment of Mr. McDermott had shown the présence 
of native silver in that form. (2) Both McDermott and his assistant, 
the witness Young, say the discovery of this metallic silver in this 
form was a great surprise. It was to them an unusual occurrence. 
(3) The witness Young, whose testimony is referred to as suggest- 
ing the possibility of an accidentai intrusion, by his statement that 
it was perhaps a week between the test and discovery of the metal- 
lic silver, says: "We never started another test until that was 
flnished; we worked on one test until it was completed before we 
started another; in other words, we took one test at a time." (4) 
The history of the discovery of this metallic silver, as detailed both 
by McDermott and Young, completely explodes the suggestion. Its 
présence was not discovered in the assays. Silver in every form 
entered into the assay resuit, but no test for native silver was made 
in the earlier assays made by McDermott, Young, Arthur, Van 
Deusen, or Burlingame. After the ores had been sampled down, — 
that is, crushed, mixed, and divided and redivided to get small sam- 
ples, représentative of the larger ones, — the remainder not accepted 
or desired for assay purposes was used to make what are designated 
as "mill tests;" that is, the ores are treated precisely as they would 
be on a larger scale at a réduction miU. The crushed ores in this 
instance were first put through the stamp mill, by which they were 
reduced to a powder. A sample of the ore after it came from the 
stamp mill was assayed. The ores intermingled with a stream of 
water then ran over the copper plates in the troughs, which carried 
off the lighter materials. The passing over copper plates was in 
this case accidentai, as it was not usual to so treat silver ore in a 
milling test, and the plates had not been placed for that purpose. 
After the pulverized ore had been subjected to this washing, it was 
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again testeâ by an assay. Thèse testa, made af ter passing over the 
copper plates, developed a Tery remarkable discrepancy between 
the assay of the pulverized ore before and after it had passed over 
the copper plates. TMs led to an investigation, wMch developed 
the fact that large quantities of métallic silver had been deposited 
on the copper plates. The fact of this discrepancy between thç as- 
say after pulverization, and before passing over tiie copper plates, 
and the assays after passing over the copper plates, led to the dis- 
covery of the native silver, and demonstrates the want of substance 
in any suggestion that the native silver might hâve been intruded 
from other samples by accident. (5) When complainant McDermott 
brought his samples from the mine to Fairplay, they were left in 
an ore-crnshiûg mUl belonging to the défendant Van Deusen over- 
night The next morning some bags of the poorest class of ore were 
then crushed, and one sample of rich ore. Thèse bags thus crushed 
were separately sampled down in the manner above indicated, 
and small samples from each lot obtained for assay purposes. Thèse 
samples were then subdivided. One part was given to Arthur Van 
Deusen, a brother of the défendant Stewart Van Deusen, for assay; 
another portion was taken by McDermott to Denver, and given to 
Mr. Burlingame, an assayist in the public assay establishment in 
that city. Neither Arthur Van Deusen nor Burlingame tested for 
native silver, and neither reported any. The assays made by them 
were, however, highly satisfactory, and indicated that the poorest 
of the ore body was very valuable; the average silver contents in 
the six samples submitted to them for assay indicating an ore run- 
ning about 27 ounces to the ton. Arthur Van Deusen's assays ran 
something higher. Burlingame did not assay the whole of the sam- 
ple sent him, retaining, as is usual, a part as a means of verifying 
his first assayi Thèse check samples were assayed afterwards by 
Mr. West, who found in them a large per cent, of native silver, corre- 
sponding in character to that found by McDermott and Young in the 
samples assayed or tested in New York. It is therefore demonstra- 
ble that, if the présence of native silver in thèse samples was due 
to accident, the accident occurred before the samples left Fairplay. 
(6) The hypothesis of an accidentai admixture is weakened by the 
number of instances in which it must hâve occurred. If métallic 
silver had been found in only one or two tests or assays out of a 
large number, or it had been found in only one or two of the thirty 
or more samples from différent parts of the mine, an accidentai 
origin might seem possible; but when every test made on the Oc- 
tober samples for the purpose of ascertaining its présence indicated 
a like "accident," — when it was found in the samples taken from ail 
parts of the mine and kept in separate parcels, and in ail instances 
to represent from 80 to 90 per cent, of the total silver contents of 
each sample, — the theory of accident ceases to be believable, and 
the hypothesis of design is established. The frequency of the "ac- 
cident" and the uniformity of its characteristics is contrary to ail 
human expérience, and justifies the utter rejection of the hypothesis 
of accident, and the açceptance of the only other possible theory, 
which is that it originated in design. Who was the designer? By 
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whose instrumentality was this admixture brought about?" Hère, 
again, we are witkout any affirmative testimony as to the perpe- 
trator. If the hidden hand is to be discovered, it will be alone by 
th,e rightful use of a mass of circumstances in évidence which form 
the res gestae of a most mysterious and abominable f raud. AU the 
évidence touching upon this aspect of the case is to be weighed in 
the scale of natural logic. "Each pièce of évidence * * * is to hâve 
the weight attached to it by sound reason, unfettered by artiflcial 
raies." We know of no other way to try a question of fact dépendent 
upon circumstantial évidence. Fraud, it is said, must be proven, and 
net presumed; yet fraud, like ail other questions of fact, may be, and 
in most cases is, made out by circumstances from which the main 
fact is inferred. No witness bas been introduced who testifles that 
he saw this metallic silver intruded into thèse bags of samples; yet 
circumstances so strong in their nature may be produced as to sat- 
isfy the mind and conscience that the guilty man is pointed out. 
As to the uses and character of circumstantial évidence, Mr. Sheldon, 
in his very valuable treatise upon the Science of Jurisprudence, 
bas said: 

"Froia whatever cause, the fact in question cannot Itself be approaclied; 
but tlie surroundlng facts, past, présent, or succeedlng, may bave been seen, 
heard, or felt, either by the investigator, or by somebody else more or less 
likely to speaii the truth about thein. Circumstantial évidence is, then, the 
sort of évidence to a fact taking place which is supplied, not by anybody hav- 
ing observed it talting place, but by a number of other facts or circumstances 
having been observed which are held to furnish a legitimate ground for an in- 
ference from them to the fact in question." 

We shall again resort to the hypothesis as a means of testing 
the evidential value of facts tending to discover the instrumental- 
ity by which thèse samples were "salted." "Hypothesis," to quote 
from Lindsay's translation of Uerberweg's Logic (section 134), "is 
the preliminary admission of an uncertain premise, which states 
what is held to be a cause, in order to test it by its conséquences. 
Every single conséquence which bas no material truth, and bas 
been derived with formai correctness, proves the falsehood of the 
hj'pothesls. Every conséquence which has material truth does 
not prove the truth of the hypothesis, but vindicates for it a grow- 
ing probability which in case of corroboration, without exception, 
approaches to a position where the différence from complète cer- 
tainty vanishes. The hypothesis is the more improbable in pro- 
portion as it must be propped up by artiflcial auxilîary hypothesis. 
It gains in probability by simplicity, and harmony or (partial) 
identity with other probable or certain presuppositions." Subject 
to the conditions thus stated, the hypothesis has been of great value 
in the extraction of scientific truth, and, says Mr. Wharton, in his 
very scientific work upon Evidence, "is of no less value in the ex- 
traction of juridical truth." That author vindicates in a most 
satisfactory way the use of the hypothesis, and sums up his con- 
clusion by saying that "juridical conviction may be therefore de- 
fined to be the fltting of facts to hypothesis. If, in criminal issues, 
there is reasonable doubt whether the facts fit the hypothesis of 
guilt, then there must be an acquittai. In civil issues, when there 
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are conflic|ing hypothèses, the judgment must befor that f or wMch 
thé]pé i^ à, prépondérance çf proof." , Whart. Ev. § 14. 

lîf we àçe right in the conclusion that the metaUic silver found 
in McDérmott's October samplings was not the resuit of accident, 
and is therefore attributable to a , buman agency, the admixture 
being by design, tben tbere are two opposing hypothèses which 
cover erery .possible solution of the next step in this investigation. 
The first; is that wMch the complainants must establish or fail in 
their càsè,. and is, that the défendants, or one of them, or some one 
at thèir ^ procurement, placed the native silver in tbe October 
samples Uken from the Mudsill mine. The second, or opposing, 
hypothesis, is, that the admixture was done by some unknovsrn 
person, and not with the procurement, knowledge, or consent of 
the défendants, or either of them. 

The Motive. The first f act which tends strongly to support the hy- 
pothesis qfguilt of the défendants is thatthey had a strong motive to 
indiice stich action. If Van Deusen-s proposai was accepted, its re- 
sults WQuld be |110,000 in money, to say nothing of the use which 
could be mâde of the shares to be assigned them in the new corpora- 
tion. How this money was to be distributed, and how it was in 
fact distribiited, is lefi; very indeflnitè by the évidence of the de- 
fendants, who could, if they had chosen, hâve made this very plain. 
This much we do leam, and that is that Stewart Van Deusen re- 
ceived at least |10,000, and probably much more, while Arthur 
Van Deusen, a brother, also received $10,000. This mining prop- 
erty, while owned by the East Leadville Mining Company, had been 
mortgaged for a loan of |8,000. Stewart Van Deusen induced the 
défendant Watrous to buy the claim thus secured. Arthur Van 
Deusen was the trustée under the mortgage, and Stewart Van 
Deusen was the owner of one-fourth of the stock in the East Lead- 
ville Company, and its résident gênerai manager. Watrous was 
invited and urged by Stewart Van Deusen to buy in the property 
at the trustee's sale, which he did for the amount of his debt. 
Certain other debts of the company, in judgments and liens, also 
seem tô hâve been paid off by Watrous to protect his title. The 
précise character and amount of thèse other debts is left in a very 
indeflnitè and unsatisfactory shape by the évidence of the défend- 
ants. The full facts were manifestly known to them. From what 
is to be gleàned from the guarded statements made as to thèse 
other debts, it is inf érable that they amounted to but a few thou- 
sand dollars. Thus a property which had cost the East Leadville 
Company fliore than a hundred thousand dollars passed into the 
hands of défendant Watrous for perhaps not over 10 per cent, of 
what the Leadville Company had paid for and expended upon it. 
There is évidence that the company then owned personal property 
ample to hâve paid the daims through which Watrous acquired 
the property. Curiously enough, Stewart Van Deusen tums out 
to hâve some vague and indeflnitè paroi agreement with Watrous, 
by which he is to share in the purchase with Watrous, or receive 
a share in the proceeds when sold. This share, according to 
Watrous, was to be subject to future adjustment, though Van Deusen 
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says, in one portion of Ms évidence, that the understanding was 
that lie was to share equally. After the sale, Van Deusen remained 
in possession of the property, and continued the work of developing 
the mine, Watrous furnishing the money. A large paxt of the time 
of défendant Stewart Van Deusen was thereafter occupied in 
endeavoring to find a customer for the property. During this time 
he was supported by Watrous, who seems to hâve honored ail of 
his drafts for his own support, as w^ell as for expenses incident to 
the development of the mine and of a purchaser. Ail the obliga- 
tions incurred in this way by Stewart Van Deusen were paid by 
this sale. Arthur Van Deusen was likewise deeply interested in 
a sale. He remained on and about the property, receiving during 
the time between the purchase of Watrous, in July, 1884, and the 
sale to complainants, in December, 1887, from his brother, as he 
States, but a few hundred dollars, but was to receive, in case of 
a sale, $150 per month from 1882 down to time of sale^ Thus he 
was to be paid for about two years before Watrous bought the 
property. This is the way he accounts for his share in the proceeds 
of sale, which he says his brother paid to him in March, 1888. 
His own apcount of it is that he was paid in a check on Watrous' 
bank. He says: "Mr. W., my brother, and I walked to the bank, 
and they gave me the money." The circumstances attending the 
acquirement of this property — ^if it had any such intrinsic value 
as Van Deusen subsequently professed to believe — ^by Watrous 
for so insigniflcant a sum, coupled with the interest which the 
agent of the debtor company is developed to hâve had, furnish a 
strong presumption of a breach of trust by défendant Van Deusen 
towards the East Leadville Mining Company, and a reason for the 
placing of the title in Watrous with a paroi understanding as to 
the interest the guilty trustée should thereafter hâve in the prop- 
(?rty. Watrous seems to hâve had no practical knowledge of this 
mine, and he probably entertained an honest opinion that it had 
gi'eat possibilities. The interest of Van Deusen was to make him 
thinlv so, and he doubtless was not neglectful in this regard. 

The effect of the proof in regard to the real opinion entertained 
by the défendant Van Deusen as to the value of this property 
leads us to thèse conclusions: (1) That he knew that the average 
silver contents of the ore "in sight" was nothing like so much as 
he represented it to be to complainants; (2) that he did entertain 
the opinion that the ore "in sight" might be profitably worked by 
a company with large capital, and supplied with extensive milling 
machinery, by which low-grade ores could be worked economically ; 
(3) that he entertained a hope, natural to ail connected with such 
enterprises, that further working and development might develop a 
higher grade of ores than those in sight. He had, since 1882, been 
intimately connected with this mine as manager. He was therefore 
not ignorant as to its past history, or as to any fact which could be 
discovered by èxamination or assays. He knew that the preceding 
owners, the McLean Mining Company and the East Leadville Mining 
Company, had expended more than |100,000 in developing and work- 
ing the mine, with a yield of less than $5,000. He knew that ore 
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of a grade equal to that whîch he represented as the average of the 
whole ore l)ody in sight kad been found only in small pockets or 
thin streaksy and that the great body of the ore, in which was 
found an occasional pocket or a thin rich streak, was of very low 
grade. His own expérience as manager, and with contractors, had 
been such as to leave Mm with no doubtful opinion as to the neces- 
sity of very careful sélection of the rich ore from the poor ore, and 
that the ore of a grade equal to that which had been taken out 
and shipped to stamping mills was scarce, and that no reliance 
€0uld be placed in a sufflciency of such ore being obtained to run 
even a Tery small mill. He knew that a mill erected at the mine 
would hâve to rely upon the average ore, and that it was of low 
grade, not approaching his représentations as to its richness. Doubt- 
less he entertained a hope that richer ores might be found, and that 
by economical processes the aggregate value of the ores, developed 
and undeveloped, if milled on a large scale at the mine, would ulti 
mately prove profitable. Actuated in part by this hope of a richer 
development, wholly unjustifled by facts connected with the past 
history of the mine, which would ultimately justify any représenta- 
tions he might make, he sought for a purchaser. His intepest in get- 
ting his debts paid, his sharing in the cash to be received, and his 
hope that with plenty of capital the mine would prove profitable, 
furnished a powerful motive to mislead an intending purchaser 
as to the probable value of the mine he was undertaktng to sell. The 
existence of a motive to perpetratç a crime or a fraud by no means 
establishes the complicity of the person having the motive. It 
is, however, an élément for considération. 

The Opportunity. Did Van Deusen hâve an opportunity to mislead 
complainants by "salting" their samples? This is a necessary step in 
considering the hypothesis which présupposes his guilt If he did not, 
then the hypothesis is worthless. McDermott occupied three days 
in examining this mine and taking his samples. The first day was 
spent in an examination of the mine as opened. He was accom- 
panied by défendant Van Deusen. The next two days were spent 
in sampltng the exposed ore body. He was assisted in this by two 
experienced miners, long in the employment of Van Deusen. His 
effort was to so sample the mine so that the average value of the 30,- 
000 tons of exposed silver-bearing ore should be indieated. He there- 
fore broke down the exposed surface clear across the exposed vein> 
This would, of course, include ariy rich streak, as well as the poorer 
ore within which it was embraced. He took his samples from many 
places in the mine, the total number taken being 31, making 33 
bags of ore in ail. As each sample was broken down, it was placed 
in sacks, described as ordinàry sacks such as used for ore in Colo- 
rado. The material is described as "canvas and gunny sacks; 
chiefly canvas." The sacks were furnished by Van Deusen, and 
were branded in stencil, ''Mudsill." In each sack was placed a 
paper with a mémorandum showing the place in the mine from 
which it was taken. Each sack was then sealed up by complain- 
ant McDermott "by means of a twisted wire, which was passed 
through two sides of the sack, and twisted twice around the neck of 
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the same, then secured by means of small lead seal with two holes 
through it, which was forced onto tke twisted wire by the pressure of 
a tool I had for the purpose of giving at the same time a clear im- 
pression on the lead seal, having upon it two letters, M. & D." 
Thèse sacks, as thus secured, were left in the mine until the fourth 
day, when they were removed by wagon, accompanied by Mc- 
Dermott, to Fairplay, a village eight miles from the mine and on the 
railroad. The ore reached Fairplay after dark, and was placed 
for the night in an old crushing mill owned by défendant Van 
Deusen, where it was locked up. The next morning McDermott, ac- 
companied by the two Van Deusens and the two men who had as- 
sisted in taking the samples, went to the mill. Eight of the sacks 
were opened, and there crushed in Van Deusen's mill for the pur- 
pose of obtaining assay samples. After taking twenty-flve samplea 
in the mine, McDermott took other samples as a check on those, 
and, as he states, for the spécial "purpose of determining the char- 
acter of the rock and certain portions of the vein which appeared to 
be of very low grade," and which he says he "found could not contain 
value sufQcient to pay for working." The twenty-flve samples first 
taken, McDermott says, he regarded as fairly indicating the gên- 
erai average of the exposed ore. The last eight samples, with one 
exception, he regarded as représentative of the poorer ores. Six 
of thèse eight samples last taken he decided to test before leaving 
the mine, "so that he could cable to London the prospects of the aver- 
age samples." The samples thus selected for crushing in Van 
Deusen's mill, he says, represented, with one exception, what he was 
convinced was the lowest grade of ore in the mine. ' McDermott per- 
sonally selected the sacks to put the crushed ore in, by turning them 
inside out and dusting them. The ore to be crushed was dropped 
by McDermott into the rock breaker, and from that dropped into 
a pair of crushing roUers, which reduced it so that no pièce was 
larger than three-eighths of an inch cube. The ore as it fell from 
the crushing mill was received in the sacks prepared for it, "and 
each sample, as completed, was set out in the center of the iloor by 
the défendant Van Deusen until the whole six samples had been 
crushed." Each sample was then taken by Van Deusen and Mc- 
Dermott, and spread on a large oilcloth and thoroughly mixed, so 
as to make a homogeneous mixture of the flnes and the coarse re- 
sulting from the crusher. "It was then divided into four quarters, 
the two opposite quarters being thrown away until reduced to a 
size which could be handled on a spécial sampling machine, which 
consisted of a sort of charcoal shovel. One-half of the ore passed 
through between the solid portions of the shovel, the other remain- 
ing on it, so that one-half was retained in that way, and was thus re- 
duced to about four pounds, representing a f air average grade of the 
whole 60 to 200 pounds of the original sample. This small sample 
was divided into two, and placed in paper bags." Each sample 
was separately crushed, and a small sample of each of the large 
samples obtained in the way above described by complainant Mc- 
Dermott. In this way six small samples were obtained in dupli- 
cate from the six large samples. One bag of each of the small sam- 
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pies was giren to tte défendant Stewart Van Deusén for assay by 
his brothsr Arthur Van Deusen. The paper bags of samples were 
numbered from 1 to 6. An assay was made at once by Arthur Van 
Deusen,r the resuit being as foUows: No. 1, 26 ounces per ton; No. 
2, 30 ouhces per ton; No. 3, 29 ounces per ton; No. 4, 27 ounces per 
ton; No. 5, 55 ounces per ton; No. 6, 40 ounces per ton. The six 
duplicates were taken by complainant McDermott to Denver, and 
were assayed for him by Mr. Burlingame. He reported the f oUowing 
résulta: No. 1, 11 ounces per ton; No. 2, 19.70 ounces per top; No. 3, 
25.50 ounces per ton; No. 4, 36.50 ounces per ton; No. 5, 42.70 ounces 
per ton; No. 6, 26.50 oudces per ton. Neither made any test for 
native silver, and neither reported any, though the check samples 
retained by Burlingame were, about the middle of March, 1888, 
assayed by Mr. West, who then found large quantities of native 
silver in them, correspondlng in character to that found by McDer- 
mott in ail his samples assayed in New York. On the strength of 
thèse assays McDermott cabled his associâtes in London his satis- 
faction with the outlook. The crushed ore not used was resacked 
and sealed. Thèse sacks, together with the sacks of uncrushed ore, 
were left in charge of défendant Van Deusen, with directions to 
send the sacks of crushed ore by express, and the rest by freight, 
to New York. This was done, and they arrived there in due time, 
without any appearance of having been tampered with. In the sub- 
séquent testing of the ore thus shipped to New York, the présence 
of native silver was found to account for from 80 to 90 per cent, 
of the silver contents. This discovery was made la te in November 
foUowing. * 

The question we hâve to deal with is as to the opportunity af- 
forded défendant Van Deusen to "sait" or hâve thèse samples 
"salted" before they passed from under his control. Complainant 
McDermott very frankly and confldently expresses the opinion that 
his samples had not been "salted" when the process of crusMng 
began upon the morning after the ores reached Fairplay. He bases 
his opinion upon the appearance of the sacks, and upôn the more im- 
portant fact that the ore he there crushed was in lutnps, and that 
as he took each lump out of the sack "he dusted it ofl" to remove 
the fine particles before dropping it into the rock breaker. His 
judgment is that this would hâve removed any silver in such a 
powdery form as that subsequently discovered. Accepting this 
conclusion, it settles the fact that the ores had not been tampered 
with either at the mine or at the mill the night before, and we 
need not consider the opportunities afforded the défendants of 
access up to the time that McDermott began the crushing of cer- 
tain of his samples the day after they reached fairplay. Between 
the time that the process of crushing began and the completion of 
the préparation of the small samples was there an opportunity to 
hâve placed this powdered silver in the ores crushed? Undoubt- 
edly, there was. About one-half of the area of the mill iloor was 
under an upper floor, open in front, so that the floor of the mill 
not under this upper floor or platform was open to the view of any 
one on the upper floor. McDermott's bags of samples were on this 
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platform or second floor. The mouth of the rock breaker was on 
that floor. On that floor McDermott stood, putting his samples, 
rock by rock, into the crusher. The samples went into the crusher 
on one floor, and came ont of the hopper on the floor below, at a 
point not within the observation of McDermott. On this lower 
floor the crushed ores were received by the défendant Van Deusen, 
who, as each sample was crushed, would unhook the bag into which 
it fell as crushed, and set it ont on the mill floor at a point within 
the observation of McDermott. While the défendant was engaged 
at the lower extremity of the crushing machinery, he was not, by 
the great weight of the évidence, within sight of McDermott, who 
was feeding the mill above. During this opportunity it was al- 
together possible to clandestinely place enough metallic silver in 
each bag to greatly increase the apparent value of the sample. 
After the six samples were crushed, the entire lot of crushed and 
uncrushed ore passed from under the observation and control of 
McDermott, and was left in the care and custody of the défendant 
Van Deusen for shipment. Thus he was afforded access to the 
bags of uncrushed ores, and with proper means could, before the 
shipment of thèse bags, hâve added to each sample such quantity 
of native sUver as, with the natural silver contents, would bring 
its gross silver value up to a value corresponding with his représen- 
tations. 

The Means. The material used for "salting" was a flnely divided 
form of metallic silver, resulting from the précipitation of silver 
held in solution. The particles were nearly as fine as flour, though 
under the microscope they were crystalline in character. The pro^ 
cess for the réduction of silver ores employed by some réduction 
mills involved the production of just such a powder as one stage 
in the réduction to bullion. This was notably the case at the 
Boston & Colorado Smelting Works, at Argo, Colo. Just such 
a form of silver could be bought from that company, and was in 
fact bought and produced in évidence in this case. This silver, 
mixed with the crushed or uncrushed ore, would by contact lose 
its brightness, and take on the color and stain of the sample. In 
that condition its présence could only be detected by a micro- 
scope or a test made, having such a discovery in view. Its gênerai 
resemblance to crystalline native silver found in some silver ores 
was such as not to excite any suspicion. An ounce of this powder 
mixed with a hundred pounds of the average ore of the Mudsill 
mine would operate to add twenty ounces per ton to the apparent 
silver contents of such ores. But a moment was needed to empty 
the required quantity of this material in each sack of ore as it was 
taken from the lower end of the crushing roUers by défendant Van 
Deusen. The unopened sacks could hâve been "salted" by forcing 
the point of a syringe or funnel through the meshes of the coarse 
canvas sacks, and squirting the fine silver in and upon the con- 
tents. The subséquent crushing and mixing intended to distribute 
the coarse and the fines, the richer and the poorer ores, as evenly 
as possible, would operate to distribute this foreign material more 
v.6lF.no.2— 12 
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or less ëtéttiy torOugh tîie mass. That in thè kaiidling of the baga 
during sbipmèiit some part of this fine métal might hâve escaped 
through thé sacks is possible. TMat enough remained to make 
thèse samples "worthless as représentative of the ore body was sub- 
sequently made most évident. 

It is manifest from the foregoing that the défendant Van Deusen 
had a poWérful motive to induce siich an admixture, and that the 
«pportunity and means existed, if he chose to avail himself of 
them, to accomplish his end. While other persons had the same 
opportunitiés ' and access to the same means, the défendants alone 
had any motive or interést in "salting" thèse samples. The in- 
terest of çomplainant McDermott was to get at the true value of 
this propértj^. He was buying for himself as well as for others, 
and no poîssible motive is suggested which would account for his 
complicity iiri such a fraud. It is possible that some one, from 
«nmity to him, or those with whom he was acting, might hâve 
sought a méan revenge ïn this way. Such a possibility is not to 
be seriously considered when there are no facts Sbown indicating 
the opération of such a cause. Having established that this metallic 
Bîlver was, by design, placed in thèse samples, the hypothesis pro- 
pounded by the compMûant— that the défendants were the de- 
signers— is supported by thèse circumstances (i) that they had a 
powerful motive inviting just such a fraud; (2) that Van Deusen 
had access to the samples at a time antécédent to the flrst assays 
made from them; (3) that the means necessary to the commission 
•of the fraùd were accessible to them; (4) that no other person or 
persons had any motive or interést in comniitting such a fraud; 
■(5) no One could hope to profit by the admixture, other than the 
défendants. ' 

We shall not stop now to consider the probative effect of thèse 
facts in establishing the hypothesis presupposing the guilty agency 
of the défendants. There are other circumstances entitled to con- 
sidération before a conclusion is reached. Pending the purchase, 
défendant Van Deusen informed çomplainant McDermott of three 
examinations and samplings other than that by Eathbone, made for 
Intending purchasers by disinterested mining engîneers, and also of 
the assay résulta from those samplings. The examinations referred 
to were those made by John B. Parrish, Ridley and Stanton, and a 
man named Jacobs. Farrish's report showed, as McDermott stated, 
30,000 tons of 30-ounce ore in sight. In this connection he said that 
Farrish's estimate was a little lower than the actual average, and 
that 35 ounces would be nearer. Subsequently, when McDermott 
■embodied this statement as îo Farrish's report and examination 
in a prospectus for the new compâny, Van Deusen corrected him, 
in a letter dated November 19, 1887, in which he said that Farrish 
had told him that there was 50,000 tons of ore in sight, of an average 
value of 40 ounces of silver to the ton. He represented Ridley and 
Stanton as reporting 40,000 tons of 45-ounce ore. This, too, was cor- 
rected and eiJarged in. the letter referred to, so as to raise the ore 
în sight to 57,000 tons. The Jacobs report he said showed 50,000 
tons of 50-ounce ore. This is changed by his letter to 46,000 tons. 
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The confidence placed in thèse statements of former estimâtes and 
assays is indicated by the fact that McDermott embodied two of 
them in the proposed prospectus for the new company, prepared 
while en route from the mine in October, 1887, and embodying the 
conviction then entertained by him as to the value of the property 
from ail he had heard and seen. Evidence has been introduced 
tending to show that one of thèse reports, and possibly a second (of 
the three mentioned above), which found a place in McDermott's 
prospectus, were the product of frauds of like character to that 
charged in this case. Its competency for this purpose will not ad- 
mit of controversy. If défendant Van Deusen used thèse reports 
for the purpose of inspiring confidence in the value of this mine, 
and in the truth of his own représentations as to its value (about 
which we hâve no doubt), then it was compétent to show that thèse 
reports had their own origin in f raud concocted and executed by the 
man who thus pretended to rely upon them as bottomed upon rep- 
résentative ores of the mine he was trying to sell. It is likewise 
compétent as tending to sustain the hypothesis presupposing the 
agency of défendants in corrupting the samples taken by complain- 
ants. That défendant Van Deusen interfered with samples taken 
by other intending purchasers does not of itself prove that he was 
guilty of like conduct in subséquent efforts to sell; but, when subsé- 
quent samples are shown to hâve been tampered with by some- 
body unknown, the fact that défendants, in former efforts to make 
sale of the same property, had resorted to just such frauds in order 
to sell, becomes compétent and cogent évidence tending to establish 
their complicity in the like f raud now under considération. Did they 
believe that they had a valuable property? Did they believe it was 
of the value they represented it to be? Were they acting in good 
faith in holding this property out as having a great commercial 
value? Or, on the other hand, did they believe the property 
could only be sold by giving it a fictitious value through the means 
of fraudulent samples? Their former efforts to make a sale by re- 
sorting to fraudulent interférences with the samples taken by 
experts acting for possible buyers so connect themselves with the 
last effort to make a sale as other acts in furtherance of the same 
gênerai design. It is not, in such a case, essential that thèse former 
acts of fraud were not contemporaneous with the transaction under 
inquiry. If they were frauds of like character, and especially if they 
concerned former efforts to sell the same property, they are admis- 
sible. Remoteness in point of time may weaken their evidential 
value, but will not ordinarily justify exclusion. The case of Hoxie 
V. Insurance Co., 32 Conn. 21, is directly in point. There the court 
said : 

"Upon the question of good faith, knowledge, or Intent, any other transac- 
tion from which any Inference respecting the quo anlmo may be drawn is 
admissible; and where fraud is imputed, and within the issue, and provable 
by varions circumstances, a considérable latitude must be indulged in the 
admission of évidence. * * * It has sometimes been thought that the other 
transactions should be contemporaneous, or nearly so; but that is not essential. 
A fraudulent combination and fraudulent motive may be inferable from a sé- 
ries of successive transactions of a fraudulent or suspicious character and in 
respect to such a subject-matter." 
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Eoss T. Miner, 6T if ich. 410, 85 N. W. 60; Rafferty T. State, 91 
Tenn. 655, 168.' W. 728; Bottomley V. U. S., 1 Story, 136, Ped. Caà. No. 
1,688; Jordan n Osgood, 109 Mass. 461; Castle v. Bullard, 23 How. 
174; Butler v. Watkins, 13 "Wall. 457; Insurance Oo. v. Armstrong, 
117 U. S. 598, 6 Sup. et 877; Blake v. Assurance Society, 4 G. P, 
Div.94. 

In the case last cited, Lindley, J., said: 

"I agrée that, In order ta prove that A. has committed a fraud on B., It Is 
neither sufficient nor even relevant to prove that A. committed fraud upon C, 
D., or E. Stppplng there, I admit that proposition; but, let It be shown that 
the fraud on B. is one of a class of other transactions havlng common features, 
then I disagree altogether withthat proposition." 

The testimony admissible upon the principles above stated is that 
o( the witness Wardle, who was railroad and express agent at Fair- 
play from March, 1883, to October^ 1886. That witness testifled 
that, upon three several occasions, bags of ore samples in the dépôt 
at Fairplay for shipment, and being samples taken by experts for 
possible buyers, were tampered with by the défendant Stewart Van 
Devisen and his brother Arthur Van Deusen, assisted by witness. 
Thèse cases occurred in 1884 ajid 1885. The first, lot of samples as 
to wHich he testifles he describes as having been taken by a Mr. 
Lott, in the summer or fall of 1884. Loth's samples were in the 
deppt in bags, tied with cords. The sacks were untied, and other 
ore, previously put in the dépôt by the Van Deusens, was substituted 
for ore taken from the bags. lîie second instance occurred after- 
wards. The nâme of the expert taking the samples was not known 
to the witness. The bags had been tied and sealed with ordinary 
sealing wax, stamped, as if with the back of a knife blade, with 
three straight Unes. The seal was broken, the bags untied, and the 
substitution of one ore for another was made, and the original seaJ 
duplicated. The third instance was with référence to the lot of 
samples taken by J. B. Farrish in the fall of 1885. The samples 
were in small bags, inside a large one. The big sack was fastened 
and sealed with wax stamped with the letter F. The small sacks 
were sealed the same way. Thèse sacks were opened at bottom, an 
exchange of part of the contents made, and again sewed up. Witness 
says that défendant Van Deusen explained that thls substitution 
was îh each case made to improve tihe average and induce a sale. 
The testimony of one who admits himself an accomplice is, of 
course, to be cautiously rèceived. The character of the witness is 
also attacked by évidence going to hls gênerai réputation. He is, 
on the other hand, supported quite strongly. His évidence has 
been çarefuUy scrutinized. It contains many inhérent marks of 
honesty. It accounts for high averages obtained by former exam- 
inations, which, in the light of the history of this mine, and the other 
facts of this case, would be inexplicable. The testimony âts into the 
surroundings so much like truth that we are led to accept it as 
worthy of considération. 

The conduct of the défendant Van Deusen after the discovery 
of metallic silver in McDermott's October samples has been relied 
upon by the complainants as full of suspicion, while the défend- 
ants, on the other hand, claim to find in it very high évidence of 
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innocence. We think it is explained by a considération of the 
very embarrassing circumstances incident to the nnexpected dis- 
covery of the native silver in those samples. If it be assumed 
that he had a guilty agency in the matter, was there anything in 
his conduct which tends to corroborate or weaken the assumption? 
Mr. Van Deusen could well assume that it was not likely that the 
présence of native silver in McDermott's samples would be dis- 
covered. Neither Burlingame nor Arthur Van Deusen reported 
any such discovery. Very many assays were made by McDermott 
and Assayist Young without its présence becoming known. The 
accidentai présence of some copper plates in a milling test pro- 
duced a précipitation of the metallic silver upon the plates. A 
discrepancy between assay results before the powdered ore passed 
over thèse plates of copper resulted in a "clean-up," and the discov- 
ery of the precipifated silver. This discovery was a surprise to 
Van Deusen, and his whole af ter-conduct was influenced by the ne- 
cessity of confirming McDermott's opinion as to the gross contents 
of the ores in the mine, while preventing him from putting up 
a miU built with a spécial view to the saving of free metallic 
silver by the screening process. This antagonism in the ends he 
sought was the resuit of McDermott's discovery that from 80 to 
90 per cent, of the silver contents of the ore could be cheaply and 
certainly saved by a screening mill instead of an amalgamating 
mill. The proposai for a sale required the buyer to at once erect 
a 20-stamp mUl with frue vanners. Such a mill was more ex- 
pensive, and not so economical in Its opération as a screening 
mill. If, as McDermott's samples showed, the average silver con- 
tents of the Mudsill ores was 34 ounces of silver per ton, and if, 
as his tests demonstrated, 80 per cent, of the silver contents was 
in the form of metaUio silver, and could be saved by screening, 
then it was clear that a mill adapted to screening the ore, and 
thus eliminating the free silver, was the proper mill to put up. 
USTow, if Van Deusen knew that the metallic silver found by Mc- 
Dermott was a foreign intrusion, he knew that a screening miU 
would be worthless. We hâve, in a forr^'er part of this opinion, 
stated that the whole body of this évidence convinced us that while 
Van Deusen knew that the average silver contents per ton of the 
ores in sight was nothing like so good as he represented, yet he did 
entertain the opinion that with a large stamp miU, such. as he 
required the purchaser to put up, and plenty of capital, the ores 
of the mine might be profltably worked, and, moreover, there was 
a prospect of discovering higher-grade ores by the further develop- 
ment of the mining claim. The greater part of the nominal con- 
sidération for the mine was to be paid in shares of the new Com- 
pany, which shares he was to take. Entertaining thèse views, he 
could do nothing which should shake McDermott's confidence in 
the average silver contents, as indicated by his/ tests and assays. 
Yet it was essential to his own future interests that the kind of a 
mill required by the contract should be put up, and not a screen- 
ing mill, as desired by McDermott The rôle he had to play was 
a diflBcult one. It led him to feebly and qualifledly express doubts 
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as to the éxistèàce of native sîlVer "in pàying quantities;" it led 
him to State ttat Ms own expérience in screening had been un- 
satisfactoryj âhd yet ail this was done and stated in such a way 
as to assiimç the character of a mère différence of opinion as to 
the kind of mil! adapted to thèse ores. He soon lèamed that Mc- 
Dermott's èonfldaiice in the représentative character of the sam- 
ples he hàd' taken was absolute. He also early learned that his 
confidence in the gross silver contents per ton of the ore in sight, 
as shown by Ma àssays and milling tests upon those samples, was 
equally strong. To McDermott it was a clear case that his samples 
had been "salted," or his resuits were reliable, and he put it in this 
way to Van Deusen, stating in a letter to him that nothing could 
prevent his going on with the purchase of the mine unless, by a new 
examination^ he should be convînced that his samples had been 
"salted." His confidence in Van Deusen was manifested in an ex- 
traordinary manner, for he said in his letter of January 4, 1888, to 
him, that, if he (Van Deusen) thought the salting possible, he should 
so telegraph him to visit the mine again. This mark of confidence 
so strengthened Van Deusen's confidence in the success of his game 
that he responded by replying, in substance, that he had every con- 
fidence in tib.é future success of the mine; that, if he (McDermott) 
entertained any suspicion that ail was not right, he should hâve no 
hésitation in giving up the sale; that, if he concluded to go ahead, 
then to so telegraph Watrous, etc. This letter had the effeet an- 
tieipated. It conflrmed McDermott in his faith, and he did not go 
to tiie mine. He did make two efforts to get other samples sent to 
him, taken from points he indicated in his letter. Thèse samples 
were not for the purpose of reconsidering the question of the aver- 
age value of the ore body. That question he treated throughout as 
settled by his former sampling and the resulting assays. He wished 
the other samples to settle the question as to the kind of mill. But 
to do this he wished and directed Van Deusen to send him samples 
which would be chàracteristic, and directed the places in the mine 
from which they should be taken. If he had obtained what he re- 
quested, he would hâve gotten average samples representing the 
whole body of ore in sight. This would hâve certainly led to the 
discovery of the poverty of the ore, and hâve shown that native 
silver did not exist in the mine. This resuit was deliberately de- 
feated, for in èach instance he was sent selected ore, running way 
above the average, as shown by even the "salted" samples. The 
défendant Van Deusen carefully informed him in each case that the 
ores were from the points indicated, but were selected ores. The 
excuse given for sending them was that they were chàracteristic of 
the kind of ores which the mill would hâve to reduce. Thèse 
samples, of course, showed no native silver, and were calculated to 
aid Van Deusen in his effort to prevent the putting up of a screen- 
ing mill, and yet not calculated to shake McDermott's opinion as to 
the average silver contents of the ores in sight. 

When the trade was concluded, Dècember 8, 1888, and part of the 
price paid, it was upon a private uriderstanding that he (McDermott) 
was to hâve further samples fOr the purpose of determining the kind 
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<»f mill, and that if, upon thèse other samples, he was not satisfled, 
he might withdraw at any time before March Ist, — tlie date when 
the last payaient was to be made. We hâve detailed his efforts 
to get further average samples and the results of those efforts. The 
interprétation put upon this agreement by both the défendants 
was such that the right of resampling had been fully pennitted 
by the sending of the samples we hâve above alluded to. McDer- 
mott's efforts to get further ore, he not being entitled to possession 
until ail the purchase money was paid, were absolutely refused by 
Watrous; Van Deusen explaining that Watrous felt that the 
private understanding as to the right of withdrawal might be 
affected if further sampling was permitted. The effect of this con- 
duet was not to arouse suspicion, but to lull McDennott into con- 
fidence. This is évident from his telegram of January 7, 1888, to 
défendant Van Deusen, in which he said : 

"Your brother telegraphs cannot ship ore without order of Watrous. This 
seems unnecessary blocking of progress. Forces me to décide on mill wittiout 
more tests. Shall slmply hurry Watrous' payments and talîe chances of 
process. Does Watrous no good." 

Subsequently, Watrous relented, and authorized Arthur Van Deu- 
sen to send the samples wished. McDçrmott had written for aver- 
age samples, saying that the rich samples sent before by Stewart 
Van Deusen would not enable him to settle the problem as to kind 
of mill. The resuit of this was a second lot of very rich selected 
samples. Whether they came out of the Mudsill mine at ail is, 
on the évidence, somewhat in doubt. Mr. Tobin, the chairman of 
the complainant company, came over to America in February fol- 
io wing. McDermott applied to hâve the right of withdrawal re- 
newed so that Tobin, after examining the mine, could accept or re- 
ject. He was informed that this was unbusiness-like, and refused. 
To get possession was necessary to settle the question of kind of mill 
to be put up. To do this the last payment, due March 1, 1888, was an- 
ticipated, it being made February 15th. Possession was then taken, 
and a re-examination and resampling made with a view of settling 
the mill question. Thèse samplings and tests resulted in the dis- 
covery that there was no native silver in the mine, and that the 
average value of the ore in sight was probably so low as to be com- 
mercially valueless. Many other détails might be given, tending 
to the conclusion that the conduct of défendant Van Deusen, after 
he learned of McDermott's discovery, was not that of an innocent 
man. If he had been free from complicity in this matter, and hon- 
est in his opinions and purposes, he would hâve said to McDemiott : 
^Tour tests and assays are ail wrong, or your samples were 'salted.' " 
Knowing, as he did, that there was no native silver in the ores of 
this mine, he would hâve realized that McDermott was niistaken, or 
his samples had bèen tampered with. One conscious of an honest 
purpose would hâve demanded a re-examination and a resampling, 
itir^tead of throwing obstacles in the way. 

To sum up our conclusions upon this branch of the case, we hâve, 
in support of the hypothesis presupposing Van Deusen's guilty 
agency in this matter, the following: (1) That the samples were not 



184 FEDEKÀL BEPOBTER, vol. 61. 

accidentally "salted." (2) If not by accident, thea they were 
"salted" by design. (3) Van Deusen had a motive prompting a 
line of conduct which would support his untrue représentations. 
(4) He had the opportunity, and tbe means were accessible. (5) 
No other person had a like motive, and no one could profit by the 
f raud exçept the défendants. (6) He knowingly misrepresented the 
average silver contents per ton of the ore in sight, for the purpose 
of thereby indncing a ssde. Though thèse misrepresentations were, 
in effect, the' expression of an opinion, yet the opinion as expressed 
was put ih form of fàct, and wiàs not honestly entertained. (7) 
There is évidence of former acts of fraud of like character to that 
now chargea, and with référence to the same subject-matter, indicat- 
ing a systematic scheme of fraud by which a sale of this property was 
purposed * to be brought about. (8) The condtict of the défendant 
Van Deusen after the discovery of the fraud was calciilated to lull 
the complainants, and was such as indicated a fraudulent purpose. 
The whole body of the proof générâtes a strong conviction that the 
défendant Van Deusen directly, or through his agents, corrupted 
the samples relied upon by complainants. We use the word "proof," 
in the fdrë^oiJQg sentence, in its broad and comprehensive sensé, and 
as embracihg, va addition to évidence, ail those grounds upon which 
may rekt a juridical conviction, including facts, circumstances, and 
presumptiod^ of fact which resuit from évidence of other facts. 
Upon the "proof a" addtîced, we find sufflcient reason for assenting 
to the hypothesis presented by complainants. While we recognize 
that, in thë absence of direct évidence of the principal fact, there 
is a possibility that this mêtaliic silver found its way into complain- 
ants' samples by accident, or through the intervention of some 
agency beyond the control of défendants, yet the weight of the proof 
so decidedly preponderates upon the side of the hypothesis presup- 
posing the guilt of the défendants that it brings about that degree 
of conviction necessary for judgment in a civil case. The déniai 
of Van Deusen, as a witness, of any complicity in this "salting," 
cannot shake this conviction. He does not, and cannot, explain 
how it otherwise happened, and a mère négative f ails to shake the 
evidential force of the proof which points to his guilt. 

The défense of accord and satisfaction has been suggested, rather 
than pressed. After the purchase money had been ail paid, and 
after complainants had taken possession, they resampled the mine 
with a view to settling the character of the mill which should be 
put up. The coniract required a 20-stamp mill of expensive charac- 
ter. As before shown, McDermott's discovery that from 80 to 90 
per cent, of the silver contents was native silver led him to the 
conclusion that a mill adapted to the réduction of an ore from 
which so large a proportion of its silver contents could be taken 
by screening was the mill needed. We hâve before shown that Van 
Deusen, the largest stockholder in the new company, opposed this 
kind of a mill, and stood upon his contract. His reasons for this 
attitude we hâve before considered. So far did he go in his insist- 
ehce that he privately offered to McDermott personally 2,500 shares 
of the Mudsill stock It he would give up the idea of a screening 
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mill, and at once carry ont the contract. After the assay of thé 
samples taken in February had satisfled McDenaott that there was 
no native sUver in the Mudsill ores, and induced a belief that his 
samples had been "salted," he was confronted with the agreement 
with Van Deusen, requiring the immédiate érection of the mill pro- 
vided for in the déclaration of trust execnted December 8, 1887. 
The belief that a fraud had been practiced had not yet acquired the 
solid foundation of knowledge. The complicity of the défendants 
in the "salting" remained to be established by évidence. It was, 
upon consultation with Mr. Tobin, deemed best to say nothing 
about their suspicions. Opinion of counsel was taken as to the 
effect of the agreement with Van Deusen as to érection of mill. 
They were advised that the contract was imperative. McDermott 
informed Tobin of Van Deusen's former proposition to give him 
2,500 shares if he would go on with the stamp mill. It was deemed 
very désirable to get the contract so modified as to allow the érec- 
tion of a smaUer mill in the flrst instance, to be foUowed by a large 
one if the results should justify it. It was also agreed that no 
charge of fraud should be intimated. To accomplish thèse purposes, 
Tobin went to see Van Deusen. The resuit was a modification of 
the agreement as to the mill, and a concession to the company of 
the shares offered McDermott. That agreement was, as stated by 
Van Deusen in a letter to McDermott, in thèse words: 

"Dear Mr. McDermott: Mr. Tobin arrived hrare thls a. m., and I hâve had a 
very full talk with him regarding tlie programme of worli at the Mudsill mine 
and the most judlclous expenditure of the capital of the company. Under- 
standing you hâve stopped the érection of the sizing mill, we hâve agreed, in 
substance, as follows: I agrée to allow you to, and Mr. Tobin agrées that you 
shall, at once erect a five-stamp mill; and I therefore authorlze you to build 
such a mill at once, complète with frue vanners and amalgamating pans; 
and in considération of this agreement to build such flve-stamp mill complète, 
and agrée that the érection of a larger mill may be postponed until the value 
of the mine has been proved by this five-stamp mill, by crushing at least two 
thousand tons of at least twenty-ounce ore, though you and the company hâve 
the power of building a larger mill at earlier date should you think advisable, 
and as Mr. Tobin wants to make sure that the company does not run short of 
capital for fin:ther development of the mine, and to assure the company, I hâve 
further agreed vith him as follows: 'I hereby authorize you to transfer to the 
company two thousand flve hundred of the shares you are to receive from the 
company on my behalf, as bonus given by me for the beneflt of the company; 
and I further hereby authorize you to transfer to the company seven thousand 
flve hundred of the shares of the company which you are to receive on my be- 
half, on condition that the company undertake to return to me the seven thou- 
sand flve hundred shares, or the proceeds thereof, at the par value of the 
snme, at the option of the company, on the payment of the flrst dlvidend made 
Dy the company, or as soon as the company shall hâve made a net earning of 
ten per cent, for one year on its capital stock.' 

"Yours, truly, S. A. Van Deusen." 

This was satisfactory to Tobin and McDermott, and the érection 
of a flve-stamp mill begun. The board of directors of the com- 
plainant company, upon being advised of the agreement, repudiated 
it, and refused to accept the shares thereby offered, f earing its effect 
in case the facts should develop that the company had been de- 
frauded. The proposed agreement had no élément of an accord 
and satisfaction. It related only to the contract concerning the 
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milî to be put iif; and was anagreement inter sese; that is, between 
tàe craa^any :and one of its shareholders. Its rejection by tbe 
compatiy Hràteo submitted to it ia, however, concla^ive. 

There remaijns to be considered the question as to wbether the 
demandforl rescission was niad« ip time, and suit prosecuted with- 
out lâches. Wben a purchaser aoquires kno^ledge tliat he bas been 
defraudèd, be bafi an élection ofl^gal remédies. He may keep the 
property and isuè for damages, oi* repudiate the contract and de- 
mand rescissiOn. Thèse remédies are not concurrent, but incon- 
sistent, and the adoption of one of necessity excludes the other. 
Thè rule is weU settled'in equitythat after knowledge of the fraud 
the party must, within reasonable time, make an élection as to 
whether be will afflrm the trade^ notwithstanding the fraud, or 
ofifer to restore the property and demand the return of bis purchase 
money. If/ajfter the knowledge ot the facts whicb entitle Mm to 
rescind, he dëal witb the property as owner, it is oTidence of acqui- 
escence anâl>an aflBrmance of the contract. The authorities to this 
point are numerous, aud tbe principle well settled. The more im- 
portant cases' are: Pence t. Langdon, 99 U. S. 578 j Johnston v. 
Mining Co^ 148 U. S, 370, 13 Sup. Ct. 585; Oil Co. v. Marbury, 91 
U. S. 587; Upton v. TWbilcock, Id. 54; Cobb v. Hatfleld, 46 N. Y. 
533; Schiffer t. Dieta, 83 N. Y. 308; Lawrence v. Dale, 3 Jobns. 
Ch. 23; Tanner V. Smith, 10 Sim. 411; Gilbert v. HunneweU, 12 
Heisk. 293; Oakes v. Turquand, L. R. 2 H. L. 325. But, before 
a purchaser is compelled to elect wbether he will aflSrm or dis- 
aflSirm, he must be aware of the facts whicb raise such an élection. 
Delay wUl not dçfeat his rigbt to relief, unless the fraud was known 
to him, or ougHt to haTé been known by due dUigençe. In Pence 
V. Langdon, 99 tJ. S. 581, Mr. Justice Swayne, in discussing a ques- 
tion of alleged acquiescenee in a fraud, laid down wbat we deem the 
true rule upqn: this question. He said: 

"Acqulescfflace and waiver are always questions of fact. There can be nei- 
ther without knowledge. The terms Import this foundatlon for such action. 
One cannot walve or acquiesce In a wrong whlle Ignorant It has been com- 
mltted. Current suspicion and rumor are not enough. There must be knowl- 
edge of facts iwhich will enable the party to take effectuai action. Nothlng 
short of this wlU do. But h© may not willfuUy shut hls eyes to what he mlght 
rêadily and ought to hâve known. When fully advised, he must décide and 
act wlth reasonable dispatch. He cannot rest \mtil the rights of third persons 
are changea. Under such clrQumstances, he loses the rlght to rescind, and 
must seek compensation in damages. But the wrongdoer cannot make ex- 
trême vigilance and promptitude conditions of rescission. It does not lie in 
his mouth to comi^ain of del9.y, unaccompanied by aets of ownership, and by 
which he has:not been affected. The élection to rescind or not to rescind, once 
made, is final and concluslve. The burden of provlng knowledge of the fravid 
and the time of its diseovery rests upon the défendant" 

The contention of défendants that complainants bave waived 
their rlght of. rescission is based upon the admission of Mr. Mc- 
Dermott, in bis évidence, as to the effect upon him of the results of 
the assays upon the resampling of the mine after complainants 
took possessioii, in February, 1888. He says from that time he 
believed bis samples bad been "salted." The question as to 
■wbether. the défendants were responsible for that "salting" was 
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not settled by tliat discovery alone. Hia belièf in their complicity 
was not necessarily évidence that he had knowledge of facts wMch 
would justify the charge or support a demand for rescission. The 
witness, in other parts of his évidence, draws a distinction between 
his belief in the fact of "salting" and his conviction that the évi- 
dence connected the défendants with it. When asked the direct 
question as to when he became fully persuaded in his own mind 
that the défendants were responsible for the fraud, he says: "It 
was a graduai growth of conviction, as I coUected the évidence. I 
don't know that I can specify the exact date when I was able to 
fasten it upon them in my own mind."> The fact that misrepre- 
sentations had been made as to the average value of the exposed 
ore body, and that his resampling had shown such results as to 
make the ùntruthfulness of thèse représentations probable, was not 
the discovery of a fact which, by itself , put him to an élection. Thia 
we hâve already ruled. Those misrepresentations were in the na- 
ture of an opinion. Without évidence that his samples had been 
tampered with by défendants, he had no knowledge of facts entitling 
him to rescission. Knowledge of their guilty complicity in the in- 
trusion of metaUic silver was and is the knowledge upon which the 
option of rescission or adoption arose. The knowledge which 
would hâve required prompt action was knowledge of facts convin- 
cing as to the agency of défendants in imposing on him f raudulent 
samples. Neither rumors nor suspicion required an élection. Either 
would demand diligence in effort to discover the truth, for, after 
facts are known calculated to excite suspicion, lâches would be im- 
puted if there was négligence in inquiry. That an advautage had 
been obtained by reason of the unfair character of the October 
samples was not enough to justify rescission. In deflning fraud, 
Mr. Pomeroy calls attention to the necessity that the undue ad- 
vantage acquired should be the resuit of willfulness. He says: 

"Bvery fraud, In its most gênerai and fundamental conception, consista In 
obtaining an undue advantage by means of some act or omission which Is 
unconseionable; or 'a violation of good faith' is the broad meaning of the term 
in equlty,— the 'bona fide' of the Roman law. Furthermore, It Is a necessary 
part of this conception that the act or omission Itself, by which the undue 
advantage is obtained, should be ■willful, — In other words, should be knowlngly 
and intentlonally done by the party. The willfulness of the act or omission 
is tlie élément which distinguishes fraud from other matters by which undue 
advantage may be obtained so as to furnish an occasion for the équitable 
JTirisdiction." 2 Pom. Eq. Jur. 353, 354. 

It was, therefore, essential that complainants should be aware of 
the fact that the "salting" had not occurred by accident, or through 
the intervention of agencies beyond the control of défendants, but 
by and through their responsible instrumentality. If, after knowl- 
edge of this fact, complainants dealt with the property as owners; 
if, after knowledge, they experimented with the property, that they 
might see whether to keep it or throw it up, — then they hâve waived 
their right of rescission, and must rely upon other remédies for relief. 
That complainants had no purpose to hold onto the property for 
the purpose of ascertaining whether it would be most profitable to 
adopt or rescind is made most manifest by their efforts to induce 
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défendants to take it back. (1) On February 27th, immediately 
àfter th(3 fesolt ôf the resampling was known, McDermott wrote 
Watrous, stating the resuit of assayi?, and his great disappointment. 
He said most of his friends lad taken shares upon his original 
sampling and assays, showing native silver; that they might wish to 
withdraw,---and proposed that he shoidd take 20,000 shares at par, 
as he had proposed to do only a month before, and let such of his 
friends witàdraw) as should désire, in Tiew of the changed aspect of 
àffairs. He wrote Van Deusen to the same effect, and offered to 
abandon ail priva,te arrangements between them. This proposi- 
tion was declined upon the statement that other investments had 
been ma de. On May 10, 1888, he again wrote défendant Watrous, 
in wMch, after stating certain facts as to his inability to get a 
resampling l)efore payment of ail the purchase money, his purchase 
oa the résulta of the October assays,, and subséquent discovery that 
the mine contained no native silver, he concluded by saying: 

'.'I bave given yon this full statement so that you wlU understand my sudden 
change of vlew» about the purchase, and my désire to -withdraw from the 
same before thç ipine Is worked or the mlll started. The company bas bullt 
à complète stamp itiill, with conCentrators and pans of a capaclty of 10 tons 
daily, whlch is^ arrangea for qulckly donbllng its eapâcity by addition of 
stamps. ThIs mill will be ready to start early in June. We hâve practically 
done nothing in,the mine since my Iftst visit. My proposition Is as follows: 
You bave writtea^ your very favorable opinion of the property, and expressed 
a wîlUngness to Work the mine and bulld a mill yourself rather than grant a 
f ew days extra tliiie' for resdifatiling by "me last November. I bave done noth- 
ing to the mlûè to change its value, and hâve nearly completed a very effective 
mill, such as Mr^t^^n Deusçn knows is adapted to the treatment of the pay 
ore.: I offer nov^ to return the wholç property as assigned to me, together with 
the mill gîte, ana Ktentucky lodeclaîùi, since acquired, and with a completed 
mil! ready to stàrt. With the property I turn ovier supplies and tools, cars, 
track, boardingihouse outftt, téléphone line, etc., on which, In ail, over $1,000 
Ita» been expended; you to return cash paid you, $110,000. In other words, 
you get your, property back as a golng concern, ready to produce, and en- 
hanced in value above what it was when you sold, by the amount of cm- ex- 
pendltures, say fuUy $20,000, andj before a stroke of work has been done to in 
any way change the value of the mine. Should you consider the proposition 
favorably, I wlU at once cable i London for a meeting of stockholders to be 
called to décide whether the company will accept terms I offer. An Immédiate 
answer is n«cessary, beàause, if you refuse to consider the ofCer, we must ac- 
tively push workat the mine to get ore out for the mill, and this présent offer 
is entlrely disconnected with any ultlmate success or failure in working, but 
rests simply on the facts siuTounding the purchase by me. I bave the au- 
thorlty of tiie board of directors to open this negotiation, subject to sharehold- 
ers' approval, since property has been deeded to company now, and some 
shareholders hâve purchased stock above par conslderably. Begging the favor 
of an early reply,'and hoping that you will see the proposition in a favorable 
light, I remain, yours, truly." 

This proposition was absolutely declined by letter of May 16th. 
We think that thèse proposais demonstrate that complainants hâve 
acted in the utinost good faith, and remained in possession of the 
property only nntil they learned facts whlch would justify a demand 
for rescission. . In Pence v. Langdon, supra, it was expressly de- 
cided that, where the défense of acquiescence or waiver is set up 
to defeat rescission for a fraud, the burden is upon défendants to 
make it out. This burden has not been discharged. The suspicions 
and opinions entertained by complainants were not knowledge of 
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the facts necessary to require élection. Facts enough. were known 
to require diligence in inqairy from and after the Febraary assays. 
The record is full of évidence indicating that in this duty there was 
no slothfulness. Détectives were employed. A small mill was put 
up, and mill tests made upon several hundred tons of ore, by which 
it was clearly shown that the average ores of the mine were commer- 
cially worthless. After that date, in the prosecution of inquiry, 
Wardle was discovered, and his important évidence communicated 
to complainants' détectives. After that date it was discovered that 
the small sample of crushed ore sent to Burlingame for assay con- 
tained metallic silver, by which it became most probable that the 
"salting" occurred at Pairplay, and while défendant Van Deusen 
had access to the bags of samples taken in October. After that 
date, it was discovered that metallic silver in the form of that placed 
in the samples was a purchasable commodity, and to be had in Colo- 
rado. The past history of the mine was inyestigated, and facts 
enough learned to establish the proposition that Van Deusen knew 
his représentations as to average silver contents of the ore in sight 
were not true. Other circumstances might be ënumerated which 
came to light after the assays of February, 1888, which, with those 
mentioned above, served to throw a flood of light upon a transaction 
otherwise wrapped in mystery, though fuU of suspicion. 

The argument has been urged that complainants ought not to 
hâve been misled by the présence of metallic silver; that what was 
said to them when this discovery was made should hâve put them on 
guard; that, if they proceeded with the purchase afterwards, it 
was at their own péril. Whether most; persons would hâve con- 
tinued, under the circumstances detailed in this record, to go on to 
the completion of the trade, is debatable. McDermott, looking back 
to the occurrences antécédent to the last payment of the pur- 
chase money through the light of the subséquent dipcoveries, pro- 
nounces himself a fool for going on with the matter. His judgment 
is too severe. The précautions he had taken to get average samples, 
and to guard against their corruption, were sufflcient to justify his 
faith. His assays he knew were trustworthy. He had too high a 
degree of confidence in the common honesty of défendant Van 
Deusen, but of this défendants cannot complain. Ail that was doue 
or said by Van Deusen only tended to lull any suspicion and quiet 
any doubt That he (McDermott) placed implicit confidence in the 
existence of native silver in the average ore of the Mudsill mine 
was known to défendants. That this confidence was the direct re- 
suit of the "salting" of his samples was equally well known to them. 
To say that he ought not to hâve had such confidence does not corne 
well from one whose intentional fraud brought it into action. It ig 
for the défendants to clearly show that the complainants were not 
misled by their fraudulent conduct. In the case of Eeynell v. Sprye, 
1 De Gex, M. & G. 548, Cranworth, L. J., in discussing the effect of 
an nntrue représentation innocently made, said: 

"The case Is not at ail varied by tlie clrcumstance that the untrue représen- 
tation, or any of the untrue représentations, may in the flrst Instance hâve 
been the resuit of innocent error. If, after the error has been discovered, th© 
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party who bas Inoc^sently made thèse Innocent représentations suflers the 
other party to continue in prror, and to act on the belief that no mlstake haa 
be^ made, this, from Q)e tlme of the disQovery, becomes, In the contemplation 
bf'tlils court, a fraudùlént mlsrepresentation, even thoiigh It waa not orlg- 
Inally.^' '■ 

'Tlils prittciple appMes with greater force where the représenta- 
tion waa originally falsè. If the party making it repeut, he must 
fiïlij^ tindo the conséquences of his -wrong. Vague hints and more 
doubtful warnings wÛl only aggravate the wrong, and will furnish 
no protection if the fraud continues to mislead, and waS an induce- 
mçnt to action. We flnd no évidence in this case of any eiSort to 
undeceive complainant, but much calculated to throw him off his 
gilMrd and cohtinue the déception. The conclusion upon the whole 
case is that thé decree of the circuit court must be reversed. The 
prayer for relief as against défendant Watrous must be granted, 
with Interest from date of each payment to him. Défendant Van 
Deusen must account for the proceeds of ail shares sold by him, with 
interest, and ail shares standing yet in his name will be canceled. 
Défendants will pay the costs of the cause. 



BXOHANGB NAT. BANK OF ATCHISON T. WASHITA OATTLB Ca 

(Circuit Oçurt, H. D. Miasourl, B. D. April 27, 1884.) 

Pbapticb— Produotios dp Bocks and Papbrs. 

Tfae power given the fédéral courts to order the production ot books aod 
papers (Rev. St S 724) ineludes power to grant an inspection before trial, 
with permission to make copies. 

This was an action by the Exchange National Bank of Atohison, 
Kan., against the Washita Cattle Company. Plaintifl moves for 
ail orde^ for the inspection of books and papers. 

McDonald & Howe, John T. Cochran, and B. P. Waggener, for 
plaintifif. 
Lee, McKeighan & Priest, for défendant. 

THATEB, District Judge. This is a motion by the plaintiff to 
obtain an inspection of the defendant's books and permission to 
take copies of entries therein, the case being now at issue. The 
jurisdiction to make such an order must be derived from section 
724, Eev. St U. S. as the state statute is not applicable. Gregory 
V. Eailroad C!o., 10 Fed. 529. The statute (section 724) says noth- 
ing about an order for the inspection of papers and permission to 
take copies of entries, etc., but it must be presumed that the purpose 
of compelling a party to produce his books is to enable the opposite 
party to examine them, and, if necessary, to make copies of entries. 
Therefore it is reasonable to hold, and the court so décides, that the 
power to order the production of books ineludes the power to grant an 
inspection; and so it was ruled by Judge Love rn Gregory v. Eail- 
road Co., supra. In some cases it lias been decided that, on mo- 
tions of this kind, the proper order to be entered is to require the 
production of the books at the triai Merchants' Nat Bank r. 
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State Nat Bank, 3 CUff. 201, Fed. Cas. No. 9,448, and lasigi t. 
Brown, 1 Curt. 401, Fed. Cas. No. 6,993. Other courts hâve adopted 
the practice, which seems to me more reasonable, of granting an 
inspection previous to the trial. Bank t. Tayloe, 2 Cranch, G. C. 
427, Fed. Cas. No. 2,548; Jacques v. CoUins, 2 Blatchf. 23, Fed. Cas. 
No. 7,167; and Gregory v. Eailroad Co., supra. 

Upon the whole, I conclude that an order of inspection, with per- 
mission to take copies, should be granted . 

Ordered on the written application of the plaintif by its attor- 
ney, due notice of which has been given, that the plaintiff's attor- 
neys hâve leave to inspect the records of the Washita Cattle Com- 
pany containing the proceedings of its stockholders and board of 
directors, and to take copies of such entries or proceedings therein 
as they may deem necessary, such examination to be made at the 
défendant'» ofSce or elsewhere between the hours of 9 a. m. and 
3 p. m. on any week day or week days, between April 30, 1894, and 
May 14, 1894, and said défendant, its offlcers and agents, having 
the custody of such records or books, are hereby required to permit 
such examination to be made. 



BRECKINBIDGB COUNTY v. McORACKEN et al. (two cases). 

(Circuit Court of Appeals, Sixth Circuit. March 0, 1894.) 

Nos. 113 and 142. 

1. Railhoad Companies— Municipal Aid— Parts of Counties. 

The charter of a railroad company (Act ICy. Feb. 24, 1888) provided that 
any county through which It mlght pass, or any maglsterial precinct or 
precincts of such county, mlght subscribe to its capital stock (section 9); 
that, when any precinct or precincts made such subscrlption, bonds of the 
county should be Issued, showing on their face the precincts maklng the sub- 
scrlption, -which alone should be bound to pay the bonds (section 10) ; and 
that its provisions should not apply to a defined portion of R. precinct in 
a county named (section 19). Hdd, that the residue of R. precinct, not ex- 
cepted from the provisions of the act, might join with another precinct of 
such county in making a subscrlption, and joint bonds be issued therefor. 

2. Samb — Bonds — Taxes to Pat — Assbssment. 

The charter of a railroad company (Act Ky. Feb. 24, 1888) authorized the 
maglsterial precincts of counties through which it should pass to subscrlbe 
to its capital stock (section 9), and provided that such subscriptions should 
be pald by taxes levied In such precincts alone. Such a subscrlption was 
made jolntly by one precinct and part of another, the residue having been 
expressly excepted from the opération of the charter. Held, that the as- 
sessor might be required to llst separately the property of the district mak- 
lng such subscrlption, and llable to a tax therefor, under Acts Ky. 1891-93 
(volume 1, p. 283, § 4), which requires him to make separate books for each 
"taxing district of his county, by wards or other subdivisions, as con- 
venience may require." 

8. Same— Dblivbky — Conditions. 

Act Ky. April 9, 1873, which provides that, before county bonds Issued in 
ald of a railroad are delivered, the président of the road shall give bond for 
the faithful application of their proceeds to the construction of the road, 
has no application where the road has been completed before the bonds are 
delivered. 
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4 Samb— Action os Bônbs— Pleadiïtg. 

In an action p» rajjroacl aid bonds, a simple allégation in the pétition 
that "an élection, was duly held" to détermine whether the subscription 
should be made Is* feiiificient; and any irregularities in thie mode of holding 
such electioû are mâtters of défense. 

5. Samb—ResbrvatïoS- IN Bonds. 

In an action on county bonds Issued In ald of a railroad, plaintifC need 
not allège- a réservation ma.de in the bonds by the county as to the time of 
payment, ■where there was no such réservation in the act authorizlng the 
subscription, for the power to issue the Iwnds was in no wise affected 
thereby. 

6. Samb— CoUNTT Bonds— JtJDGMENT. 

The charter of a railroad company (Act Ky. Feb. 24, 1888) authorized 
magisterial precincts of any county through whlch it passed to subscribe 
to its capital stock (section 9), and provided that the bonds of the county 
should be issued in payment of such a subscription in every respect as if 
such subscription was made by the county, but that such precincts should 
be alone bound to pay such bonds (section 12). Héld, that the county is 
liable to actions on such bonds, but judgment against it is to be satisfled 
out of a tax levled on such precincts alone. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

The case flrst named was a suit brought by McCracken and others, 
partners under the name of W. V. McCracken & Co., and citizens of 
the state of New York, against the county of Breckinridge, one of 
the counties of the state of Kentucky. The subject-matter of the 
suit was 180 coupons of $30 each, being for three installments of 
interest accruing upon certain bonds issued by the défendant county 
as obligor for certain unincorporated precincts of said county. The 
county flied a gênerai demurrer to the pétition of plaintiiïs, which 
being overruled, it declined to further pleadL Thereupon, the cir- 
cuit court rendered a spécial judgment against the county, to be paid 
only by levy and collection of a tax upon the property of the tax dis- 
tricts for which the bonds had been issued. Sùbseqyently, a pétition 
for a writ of mandamus .was filed, by which it was sought to compel 
the levy and collection of a spécial tax upon the property of the 
precincts issuing the bonds to pay off that judgment. The county 
answered this pétition. A demurrer to the ans^er was interposed 
and sustained. The county refusing to further plead, the circuit 
court granted a writ of mandamus as prayed. The county of Breck- 
inridge has sued out a writ of erroû in each case. . 

The bonds in question were issued to the liouisville, Hardlnsburg & Western 
Railway Company in payment of a subscription to the capital stock of that 
company of $60,000, made by the Hardlnsburg and Rough Oreek precincts, 
Bxcept a deflnite part of the latter especlally excluded under the act authoriz- 
lng the subscription, they being precincts of Breckinridge county. The char- 
ter of said railway company was granted February 24, 1888. The parts which 
affect the questions to be declded are sections 9, 10, 12, 14, and 19, and are as 
follows: 

"Sec. 9. That any county through which the Louisville, Hardinsburg and 
Western Railway, or any branch or branches of same, may be constructed or 
propose to be constructed, and any cities, towns or magisterial precinct or 
precincts of said countlea, may subscribe to the capital stock of the said rail- 
way company, as hereln provided and may pay therefor in the negotiable 
coupon bonds of said counties, cities, towns or magisterial precinct or prpcîncts 
payable not more than thirty (30) years after date, and bearing interest at a 
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rate not exceeding six per cent per annum, payable seml-annually, and whlch 
bonds and interest shall be payable at a place designated therein. 

"Sec. 10. Whenever application shall be made to the county judge with réf- 
érence to countles or parts of countles, or to the city council with référence to 
cities, or town trustées in référence to towns, by said railway Company, re- 
questing that the question of subseriblng to the capital stock of sald railway 
Company, upon the terms and conditions set forth in said application, be sub- 
mitted to a vote of the légal voters of said county, part of county, city or 
town, the county judge, when directed so to do by a majority of a county 
court composed of the justices of the peace in commission, living within the 
bounds of the territory in each county to which the question of taxation shall 
be submitted, it being in the discrétion of said justices of the peace to so sub- 
mit or not; and the city council or town trustées to whom said application is 
addressed may, in thelr discrétion, order an élection to be held in such county, 
part of county, city or town, as the case may be, on a day named in the order 
(not later than fifty days after the making of said order), to ascertain the 
sensé of the légal voters In the territory to be affected upon the question of 
making such subscription, and to cause notice thereof to be published in such 
county in a newspaper published therein not less than thirty days, and to be 
posted at the court-house door in such county and at such other public places 
therein as may be directed by said order; and at such élection votes shall be 
received (for the railway subscription and agalnst the railway subscription). 
Offlcers of such élection shall, when the territory to be affected is a county 
or magisterial precinct or precincts therein, be appolnted and hold such élec- 
tion, and make return thereof to the county judge thereof In the manner pro- 
vided in ordinary county élections; and when the territory to be affected is 
a city or town, in the manner provided for offlcers of élections in cases of city 
or town élections." 

"Sec. 12. Whenever any magisterial precinct or precincts In any county 
shall subscribe to the stock of sald company, under the provisions of this act, 
it shall be the duty of the county judge and clerk of such county to sign, exé- 
cute, issue or deliver the bonds of such precinct or precincts in payment there- 
of. In every respect as if such subscription had been made by the county, ex- 
eept tliat the bonds shall show on their face the precinct or precincts for 
wUich they are issued, and such precinct or precincts shall be alone bound to 
pay said bonds and their interest." 

"Sec. 14. An annual tax sufflcient to pay the semi-annual Installments 
of interest on such bonds, and the principal, when it shall become due, shall 
be coUected and paid out by the offlcers of such county, city or town, as pro- 
vided in the case of other county, city or town taxes." 

"Sec. 19. Provided, the provisions of this act shall not apply to the magis- 
terial district of Bowleyville, Oloverport, Union Star or Hudsonville, in the 
county of Breckinridge, nor to any city or town embraced therein, nor shall 
Its provisions apply to that portion of the Forks of Rough or McDaniel's mag- 
isterial district, in Breckinridge county, included within the following bound- 
ary, to-wit: Beginning at the mouth of the North Fork of Kough creek; 
thence up the same to the mouth of Calamese creek; thence up said creek 
to the Une between Hudsonville and McDaniel's voting precinct; thence with 
said Une to the South Fork of Rough creek to the beginning. The provisions 
therein in référence to the Union Star," etc. 

J. Proctor Knott and T. J. Edelen, for plaintiffs in error. 
David W. Fairleigh and James P. Helm, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and EICKS, District 
Judge. 

LURTON, Circuit Judge (after stating the facts as above). A 
number of objections hare been urged as operating to avoid liability 
upon the coupons in suit, which. will be considered in such order as 
is most conTcnient. 

v.6lF.no.2— 13 
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Tàe first and most serious défense is as to wliether the act author- 
izing a subscription to the stock of the LouisTÎUe, Hardinsburg & 
Western Railway Company, by the "magisterial precincts" of any 
coilûtj' through whiçh that road shonld be constructed, authorized 
a joint subscription by twp precincts, or by one and a fraction of 
another, A justice's district, or "magisterial precinct," is a local 
subdivision of a county, and has no corporate autonomy. Its bound- 
aries are flxed by the county court, and serve to deflne the terri- 
torial jurisàiction of justices of the peace and constables. It gen- 
erally constitutes an élection district, and the county assessment 
roUs are made ont by precincts, as is the case with the wards of 
cities. The relation of such a precinct to the county under the 
law of Keotqcky is substantially that of a ward to a city. While 
not an autonomous, self-governing body, it is a geographical and 
semipolitical entity. There can be no serious question, under the 
décisions of the supi-enie court of Kentucky, that the législature 
of that State has the constitutional power to authorize any sub- 
division of a county to subscribe for the stock of a railway Com- 
pany, and to issue bonds in payment of such subscription. So it 
may authorize a county to impose a spécial tax on the district mak- 
ing such subscription, and issuing such bonds, to pay the interest 
and principal thereof. To this end the législature may create a 
political district with corporate powers, or it may authorize magis- 
terial districts, constable districts, or carve out a spécial district, 
and confer authority upôn such territory by vote to charge such dis- 
trict with a subscription. So it may empower the county, of which 
such district is a part, to issue such bonds in behaK of the territory 
empowered to charge itself, the bonds to be payable only out of taxes 
levied and coUécted f rom the taxables of that tax district The Ken- 
tucky décisions clearly settle thèse propositions. City of Lexing- 
ton V. McQuiUan's Heirs, 9 Dana, 513; CoUnty Judge of Shelby Co. 
V. Shelby R. Co., 5 Bush, 226; Kreiger v. Railroad Co., 84 Ky. 66; 
Allison V. Eailway Co., 10 Bush, 1; Carter Co. v. Sinton, 120 U. S. 
518, 7 Sup. et. 650; Hancock v. Eailroad Co., U5 U. S. 414, 12 Sup. 
et. 969. 

The contention hère involves solely a construction of the act un- 
der which tlie coupons in suit were issued' The contention of ap- 
pellant is: (1) That the charter in question only authorized a sub- 
scription by separate action of each precinct desiring to aid in the 
construction of the road authorized by the charter; that an élection 
jointly held by two or more districts or precincts, and bonds issued 
by two districts acting as a unit, would. not be a valid exercise of 
any power conferred by the charter. (2) That, even if two entire 
precincts could combine for such a purpose, it was not lawful for 
a portion of Rough Creek precinct to combine with the Hardinsburg 
precinct. A careful reading of the sections heretofore set out seems 
to indicate that the parts of the county subscribing should act to- 
gether as a taxing district, and that but one élection was contem- 
plated. That part might be but one precinct, or it might be several. 
The territory to which the proposition was to be submitted might 
embrace ail the precincts permitted by the charter to subscribe, or 
it might embrace but one or two of the whole number entitled to 
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contract. This we think is observable particularly in tbe tenth. and 
twelfth sections. In the tenth section the tenn "parts of a county" 
îs used synonymously 'with precinct or precincts. In the twelfth 
section the issuance of bonds by more than one precinct co-operating 
as a taxing unit is clearly contemplated. It proTides that the bonds 
to be issued by the county judge and county clerk should be "in 
erery respect as if the subscription had been made by the county, 
except that the bonds shall show on their face the precinct or pre- 
cincts for which they are issued, and such precinct or precincts shall 
be alone bound to pay said bonds and their interest." The power 
existed in the législature to arbitrarily carve out a geographical 
district, and authorize its inhabitants to exercise the functions of 
a corporation, either through agencies created by thernselves or 
through the agencies of the county. It was not essential, under 
the décisions of the Kentucky court, that precinct Unes should be 
regarded in conferring the power and functions of subscribing for 
stock. It is therefore only a question as to what the législature 
has doue in this instance. Did it require each precinct to act sep- 
arately, or may they co-operate? We think the construction put on 
this act when the afEected territory acted was entirely feasonable, 
and supported by the letter, as well as the spirit, of the législative 
grant By the nineteenth section certain precincts and towns, and 
a deflnite part of Rough Creek precinct, were excepted out of the 
provisions of the act. The clear meaning was that the excepted 
precincts and parts of precincts should not be within the tenus of 
the act so far as it would otherwise authorize them to subscribe 
for stock in that road. By excluding a part of Eough Creek pre- 
cinct it was clearly implied that the unexcluded part should con- 
stitute a territory authorized to subscribe to the stock and issue 
bonds in payment. The remainder of that precinct constituted the 
precinct, for the purpose of the act. 

2. The next objection is that no power is conferred to assess a 
tax to pay either the interest or principal of the bonds to be issued, 
and that, therefore, no authorily to issue the bonds or subscribe 
for the stock bas been conferred. To support this proposition, 
counsel rely upon a dictum to that elïect in Kentucty Union Ky. 
Co. V. Bourbon Co., 85 Ky. 111, 2 S. W. 687. The same principle was 
laid down by Mr. Justice Miller in Citizens' Savings & Loan Ass'n v. 
City of Topekà, 20 Wall. 660, when it was said that "the validity of a 
contract which can only be fulfilled by a resort to taxation dépends on 
the power to levy the tax for that purpose." The language was applied 
in a case where the. validity of bonds was in question issued by the 
city of Topeka to aid a private manufacturing establishment. The 
court said, as such bonds could only be paid by taxation, they were 
void unless taxes might be constitutionally levied for the purpose 
of aiding a purely private enterprise. Hère we hâve no such ques- 
tion, for, under the constitution of Kentucky, taxes may be levied 
to aid a railway line, it being deemed a public enterprise. There 
can be in this case no serions doubt but that the power to assess a 
spécial tax upon the property in the affected district has been con- 
ferred on the county court of Breckinridge county for the purpose 
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of paying ofE the interest and principal of thèse bonds. Section 
14 of the charter protides that "an annnal tax suflcient to pay the 
semiannual installments of interest on such bonds, and the principal 
when it shall beconie due, shall be côilectéd and paid ont by the 
ofBcers of such cjounties, city or tOwns, as provided in the case of 
other county, city or town taxes." The crîticisms on this provision 
are (1) that no means are provided, and none existed before, for as- 
certaining the aBaOunt of taxable property in the unorganized dis- 
trict; (2) that in ^ttempting to confer the taxing power it does so 
by referring to aï iiriterion which has no existence in law. We 
think thèse objectloins quite untenable. The power to assess, levy, 
and collect a tak woùld be necessarily implied from the power to 
create the debt, there being nothing in the act indicating an ex- 
pectation tliatpaynient shbuld be made in any other way, and no con- 
stitutional obstacle, elther in the character of the debt or to the grant- 
ing of such power by thé législature, being suggested. Citizens' Sav- 
ings & Loan Ass'h v. City of Topeka, 20 Wall. 656; Ealls Co. v. U. S., 
105 U. S. 735; Qulncy v. Jackson, 113 U. S. 335, 5 Sup. Ct 544 The 
purppse that this debt shall be paid by taxation is made clear. That 
no général authority exista to levy an ad valorem tax for gênerai 
county purposes is not important. The power to assess and levy 
a spécial ad valorem tax is by Implication clearly conferred in sec- 
tion 14, to say nothing of the implication which results from the 
grant pf powet to create the debt and issue the bonds. The answer 
of the couûty to the pétition for a writ of mandamus sets up as a 
défense that there has been no separate assessment of the property 
in the district issuing thèse bonds. The assessment for the pur- 
poses of State taxation hàs been made upon ail taxable property in 
each of the two precincts of Hardinsburg and Eough Oreek. The 
point is that; as a part of Eough Creek is excluded by section 19 of 
the act, the county court has no means of eliminating from the roll 
the taxables in that district which are liable to a spécial levy to 
pay this judginent froni those not subject to such a burden. The 
duty of the asë'éssor is deflned by the Kentucky act of November 
11, 1892 (volume 1, Acts 1891-93, p. 283), Sections 4 and 12 of 
article 2 of the act are as follows: 

"4. The assèssor shall commencé the dutles of hls office on the flfteenth of 
September of each year, and he shall assess his county by justices' districts, 
In separate boolîs, and he shall also make a separate book or books for each 
Incorporated city, town, or tazlng district (except school districts) of hls coun- 
ty, by wards or other subdivisions, as eonvenlence may requlre." , 

"12. The assèssor shall make out his tax book In a fair, leglble handwriting, 
In alphabetlcal order, accordlng to Justices* districts and Incorporated cltles, 
towns, and taxing districts thereln, and make addition^ of each column so as 
to show the aggregate amount, value, and number of each column In said 
tax book, and prove the accuracy before he returns the same." 

That act was fully applicable to this case, as by section 16 the 
assèssor was required to commence the duties of his olBBce September 
15, 1892. Under the law of Kentucky a single assessment serves 
the purpose of both state and county. By the act of October 17, 
1892 (volume 1, p. 270, Acts 1891-93), it is provided that: 

"The fiscal courts shall hold their sessions at the county seats of thelr re- 
spective countles, and shall hâve jurlsdictlon to levy each year for county pur- 
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poses a poU-tax on each maie Inhabltant of the county, over twenty-one years 
of âge, not exceeding one dollar and flfiy cents, and an ad valorem tax on ail 
property subject to taxation wlthln the county, whether belonglng to natural 
persons or corporations, companies or associations, not to exceed flfty cents 
on each one hundred dollars in value as assessed by state processes, unless 
an additional tax be requlred to enable the county or taxing district thereof 
to pay the interest on and provide a sinking fund for the extinction of indebt- 
edness of the county or district created prior to September twehty-eight, one 
thousand eight hundred and ninety-one; and for that purpose the fiscal court 
shall hâve jurlsdiction to levy such additional tax as may be authorized by 
law in force prlôr to September twenty-eighth, one thousand eight hundred 
and ninety-one, and shall superintend the collection of aU such tax." 

Under thèse statutes we think that it was the duty of the as- 
sessor to assess his county by justices' districts, and to make a 
separate book or books for each "taxing district of his county, by 
wards or other subdivisions, as convenience may require." The 
debt hère inyolved was created by law, and a levy authorized by 
law, in force before September 28, 1891; and that under the act 
of October, 1892, above set eut, it has the power to require an as- 
sessment book to be separately drawn oflE by the assessor of the 
taxables in the district liable for thèse bonds, and to hâve levied 
such additional tax as was necessary to pay the accrued interest 
on thèse bonds. 

3. It is next objected that thèse bonds were delivered by the 
county judge without requiring the président of the railway Com- 
pany to exécute a bond, as required by the Kentucky act of April 
9, 1873, conditioned that their proceeds should be faithfuUy ap- 
plied to the object for which they were issued. Without consider- 
ing the eflect of the failure of the county judge to require such a 
bond upon the bonds themselves, in a case where the act was ap- 
plicable, we are of opinion that the act had no application in this 
case. Thèse bonds were never delivered until the road had been 
constructed and trains passed over it. Pending the construction, 
they were placed in escrow, to be delivered only when the road 
should be finished. When delivered to the président of the Com- 
pany, the road had been fully constructed, and there was no rea- 
son for the application of the act, the purpose of which was to 
protect the subscription by compelling the application of the bonds 
to purposes of construction. 

4. It is next objected that the pétition is insuificient on its face, 
in that it is not shown that the notice of élection was given for 
the time, and in the manner, prescribed by section 10 of the rail- 
way company's charter. The allégation of the pétition is that the 
élection required "was duly held." This is substantially an aver- 
ment that the élection was held according to the requirements of 
the law. It was not, however, important that the pleader should 
aver the preliminary facts requisite to the exercise of the power 
granted by the législature to subscribe for the stock and issue 
bonds in payment. The power to hold an élection, subscribe for 
stock, and issue the bonds is averred. If there was any defect in 
the steps preliminary to the exercise of that power, it is for the 
défendant to plead and show such irregularity. The performance 
or nonperformance of acts requisite to the valid exercise of the 
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power are inatt^' bf aéïense^ ï^ question arose iù 

Lincoln Tp. v. Câmbria iron Co., 103 US, 412. The déclaration in a 
suit upon certain bonds issued by aMichigan township did not aver 
that an élection was héld to authoiizfe the issuance of the bonds, as 
required by law, and did not ayer certain otlier prerequisites to 
such issue. After considerîng the «flect of a verdict for the plain- 
tifl as a waivea? of such objection to the pleading, the court said: 

"But <ire do not thlnk that there -wàS any defect In the déclaration to be 
tcnrèd. Wè thlnk that it Wonïd hare been good on dèmurrer. The township 
had authority by law to issue Its bonds by way of a donation to a railroad. 
It did issue Its bonds. They got into circulation as commercial securitles, 
and were purchased by thç plalntlff. Ail the plaintiflt had to do in case of 
nonpayment V-as slœply to sue on the bonds. If there was any défense to 
them by reason of want of pwformance of any of the requisites necessary to 
glve them valldity, or for any Qther cause, It was for the défendant to show it. 
A bond, especially a negotiable bond, Is a prima facie obligation of the obliger 
If he bas dàpacity to make it, and is binding according to the terms and con- 
ditions apparent on Its face uûtil the contrary be shown. Whether an alleged 
défense, -v^ben set up, is or is not good against the partlcular holder, is to be 
determlned by the court In each case." 103 U. S. 416. 

The case of Hopper v. Town of Covington, 118 U. S. 148, 6 Sup. 
et. 1025^ is relied upon by^appellant. It is not in point. The de- 
fect in the déclaration went to the power of the corporation. In 
that very case the court drew a distinction between the want of 
power and an irregularity in the exercise of a power. See, also, 
County of Clay v. Society for Savings, 104 U. S. 586. 

The next. objection is of like character. The subscription made 
by the county, as shown by the exliibit flled with the bill, required 
that the bonds should be issued, reserving to the districts the 
right to pay them off after flve years from their date. It is objected 
that the pétition does not aver that the bonds issued contained 
any such réservation. No bond is flled with the pétition, nor any 
copy of one. Whether, as matter of fact, such a réservation ap- 
peared on the bonds, does not appeàr. No such requirement is 
contained in the act. That provision was part of the contract 
between the company and the district subscribing. We do not 
think that it was ineumbent on the plaintiff to make any aver- 
ment as to that provision. It did not involve the power of the 
district to subscribe and issue bonds. It was matter of défense 
to be set up by answer. 

5. Finally, it is objected that the county is not liable on thèse 
bonds, and it was error to hâve rendered judgment against the 
county. The districts subscribing were not corporations, and 
could not, without furthér législation, exécute and deliver bonds. 
Some one could be authorized to become the obligor. This duty 
was imposed on the county. This was authorized under the Ken- 
tucky décisions before cited. That the charter of the LouisvlUe, 
Hardinsburg & Western KaUway Company contemplated that the 
county should exécute the bonds when the subscription was by 
a precinct or other subdivision of the county is to us very clear. 
Section 12 provided that in such a case the bonds of the precinct 
or precincts should be signed, executed, and delivered by the county 
judge and county court clerk, "in every respect as if such sub- 
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scription had been made by the county, except that tbe bonds shall 
show on their face the precinct or precincta for which they are 
issued, and such precinct or precincts shall be alone bound to 
pay said bonds and their interest." While the district subscribing 
is the debtor, yet in form the county is the obligor. Through the 
county the indebted district is to act, and through the same agency 
the indebted district is to be coerced by the assessment of the tax 
essential to meet its obligations. Such a district becomes, for 
the purposes of thé subscription, a corporation quoad hoc. Kreiger 
y. Railroad Co., 84 Ky. 66; Hancock v. Eailroad Co., 145 U. S. 409, 
12 Sup. et 969. It is suable only through the county, which, in 
respect to the subscription, the issuance of the bonds, and the as- 
sessment of a spécial levy, stands for and represents the debtor. 
The judgment was properly rendered against the county, collectible 
only from tax levied on property in the indebted district. The 
charter, in this respect, is substantially like the proA-ision construed 
in Davenport v. Dodge Co., 105 XJ. S. 237. The spécial judgment ren- 
dered by the circuit court was like that approved in the same case. 
The resuit is that the judgment of the circuit court in each case 
must be afiBrmed. 



WrLCOX & GIBBS GUANO CO. y. PHOBNIX ESTS. 00. OF BROOKLYN. 
(Circuit Court, D. Soutli Carollna. Aprll 16, 1894.) 

1. PiiEAjDiifG— Equitable Dépense— Action at Law. 

In an action at law In the fédéral court on an Insurance policy, It was 
alleged in défense tliat a suit was pending in the state court for the refor- 
mation of the policy, and défendant prayed that ail proceedlngs be stayed 
untU that suit was determlned. Beld, that this was an équitable défense, 
only, and should be striclien from the answer, as not admissible in an 
action at law. 

2. Abatembnt — Former Suit — State and Fédéral Codhts. 

An action on an ihsurance policy was removed to the fédéral court, and 
défendant answered therein, aileging that a suit was pending in the state 
court for the rtformation ot the policy. Eeld, that this was not good as a 
• plea in abatement, for the pendency of the prier suit In the state court 
is no bar to the action In the fédéral court. < 

Action by the WUcox & Gribbs Guano Company against the 
Phoenix Insurance Company of Brooklyn, N. Y. On motion to strike 
ont answer. 

Bryan & Bryan, for the motion. 
Trenholm, Rhett & Miller, opposed. 

SIMONTO]^, Circuit Judge. This is a motion to strike out a part 
of an answer constituting a further défense to a complaint. ïhe 
plaintiff brought its action in the court of common pleas for Charles- 
ton county, upon a policy of Insurance, against the défendant. The 
summons and complaint were served 27th January, 1894. On the 
6th February, 1894, Hon. D. A. Townsend, a circuit judge of the state 
of South Carolina, granted an extension of time to défendant, within 
which to file its answer, to lOth March, 1894. On the 8th day of 
March, of the same month, the défendant filed its pétition, with 
bond for removal into this court On 17th March it presented this 
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petitioiti''(*( the state cbùrtj and by it^ order the pétition and bond 
were aj[)ï)roTed. On 23d March tlië plaintiff fûfed tlie record in 
tMs court, âM made a motion to i-emaîid, whicli was refused. The 
défendant filed tlie record in tliis court on the first day of the prés- 
ent term. The removal having been perfected, the cause proceeds 
in this cour't as if it originated hère. Henning v. Telegraph Ce, iO 
Fed. 658; "Thpmpson t. Eailroad Oo., 6 Wall. 134. 

The actiiîh is at law. It appears that on 17th February, 1894, 
before the pétition for removal, and before answering the complaint, 
the défendant in this svfit filed an original complaint in the court 
of common pleàs for Charleston county, setting forth the fact that, 
when the policy in this case sued on was originally issUed, it had 
attachéd to it a coinsurancé clause, the resuit of which was that the 
in^ured and insurer shared proportionately the risk insured against, 
and that on the ûrst renewal of the policy the same clause was 
attachéd, but that on thé third rçnewal of the policy it was either 
attachéd, and subsçquently became detached, or it was inadvertently 
omitted. The complaint prayed that the policy be reformed, and 
that in the meân time the sait on the policy be stayed. The de- 
fendant has filed its answer in this court, which sets up as a f urther 
défense the pendency of this lasl-named complaint in the state 
court, its prayer for a reformation of the policy and for an injunc- 
tion, and ends with a prayer in the answer that ail proceedings in 
the présent cailse be stayed until the détermination of the action 
in tlie state court. The plaintiff now moves to strike this défense 
ouf of the answer; as irrelevant. This is in accord with the practice 
^ Soutti Carblina. State v. Norris, 15 S. 0. 256. This being a case 
a!t law, no défense can be interposed which is not strîctly a légal 
défense. Eailroad Co. t. Paine, 119 U. S. 562, 7 Sup. Ct. 323. If, 
therefore, we treat this as a défense, it is whoUy inadmissible. The 
défendant seeks precisely the same relief which he would seek by 
bill i^i.eqùlty. In effect, he seeks the relief which he would hâve 
if 'hef ïiad obtained an injunction in the state court, and if such in- 
junction could operate in this court. If we consider it as a plea of 
a suit pending, it would be equally inadmissible. The pendency 
even of a prior suit in another jurisdiction is not a bar to a subsé- 
quent suit in this court. Stanton v. Embrey, 93 U. S. 554. It 
could not operate even as a plea in abatement. Gordon v. GilfoU, 
99 U. S. 178; Insurance Co. v. Brune, 96 U. S. 593. If the défendant 
has a right to équitable relief, he must seek it in the circuit court 
of the United States, on its equity side. The motion to strike ont 
this défense in the answer is granted. 



TJNITED STATES v. CHBW CHEONG. 

(District Oourt, N. D. Oalifornia. Aprll 12, 1894.) 

No. 3,032. 

,' ; f ■ 

if Régulation of Chinbse— Déportation of Feloit. 

, A Çliinese, laborer, convieted of f eloçiy, is not entltled tp reglster under 
* ■ th*' act (Nov. 3; 1893) extending tlie tiîme for registratlon, and such persoa 
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may therefore be deported iipon the expiration of tlie time fixed by the 
original act (May 5, 1892) for f allure to register. 
8. Samb — Extension of Time— Ex Post Facto Laws. 

The act (Nov. 3, 1893) extending the time for registration of Chinese 
laborers is .not ex post facto on the ground that it excepts from its provi- 
sions those who had been theretofore convicted of felony, as the déportation 
was only the conséquence of a failure to register under the original act 
(May 5, 1892), and had no relation to the felony. 

Thèse were proceedings for the déportation of Chew Cheong under 
the provisions of the act of May 5, 1892, as amended by the act of 
Norember 3, 1893. 

W. G. Witter, Asst. U. S. Atty. 
John T. Dare, for défendant. 

MORROW, District Jndge. It has been established by the évi- 
dence in the case that the défendant is a Chinese laborer, and was, 
on the 25 th day of July, 1879, tried in the municipal criminal court 
of the city and county of San Francisco, and convicted of the crime 
of an attempt to commit burglary in the second degree, and, on 
the 2d day of August, 1879, it was a^judged and decreed by the 
said court that the défendant should be punished by imprisônment 
in the state prison of the state of California for the term of two 
years, the sentence thereby âxing the grade of the crime as that 
of a felony. The présent proceeding is for the purpose of having 
him deported, under the provisions of the act of May 5, 1892, as 
amended by the act of November 3, 1893. It is contended, how- 
cver, on behalf of the défendant, that, notwithstanding he has been 
convicted of a felony, he is entitled to the full period of six months 
to register, as provided in the amended act, and that the proceeding 
is therefore prématuré; and, second, that to déport the défendant 
because of a crime committed in 1879 would be to give to the later 
act an ex post facto opération. 

By the act of May 5, 1892, it was required that ail Chinese labor- 
ers in the United States at the time of the passage of the act, and 
who were entitled to remain in the United States, should apply to 
the collecter of internai revenue of their respective districts within 
one year after the passage of the act for a certiflcate of résidence; 
and it was provided that any such Chinese laborer who should 
neglect, faU, or refuse to comply with the provisions of the act, or 
who, after one year from the passage thereof, should be found 
within the jurisdiction of the United States without such certificate 
of résidence, should be deemed and adjudged to be unlawfully 
within the United States. It is a well-known fact that but few of 
the Chinese laborers in the United States made application for the 
certiflcate of résidence as provided in that act It has been claimed, 
as an excuse for such disregard of the law, that thèse people were 
advised by counsel that the law was not constitutional. The law 
was, however, sustained in the case of Fong Yue Ting v. U. S., 149 
U. S. 698, 13 Sup. et. 1016. After this décision, congress passed 
the amendatory act of November 3, 1893, extending the provisions 
of the préviens act relating to the certiflcate of résidence for the 
period of six months. This period has not yet expired, but there 
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is a proTÎso in the amendatory aot withholding tie privUege of the 
extended period from CMnese persons who hâve been convicted of 
afelony. It is as foUows: 

"Proviaçd, that no Ohjnese person hetetofore convicted in any court of tlae 
States or territorjies or of the United States of a felony shaU be permitted to 
register under the provisions of this ttCt; but ail such persons wbo are now 
subject to déportation for faihire or refusai to comply wltli the act to wliicli 
this is au amendment shall be deported from the United States as in sald act 
and in this act provided, upon any appropriate proceedings now pendlng or 
whlch may be hereaf ter Instltuted." 

The défendant allowed the year to expire in which he might hâve 
obtained a certiflcate of résidence under the act of May 5, 1892. 
He had an opportunity to secure the évidence of his right to remain 
in the iUiiited States, biit he declined to avail himself of that op- 
pprtiihîtj^; It wàs his own fault that he did not comply with the 
requiremênts of the original act, and now that the period provided 
by it foi* registration has passed, how can he be heard to complain 
that he is not privilegéd to register under the terms of the amend- 
atory act? So far as h^ is concerned, the act of May 5, 1892, is in 
fuU fores and etfect, aiiâ %e is subjéçt to te deported from the 
United S^^és, becaùsë hé failed to obtain a certiflcate of registra- 
tion as required by thajt act. It is true that congress extended the 
period fpi- obtaining a certiflcate of registration to certain Chinese 
persons, but not to the défendant. Having been convicted of a 
felony, he' dpes not corne within any of the privilèges of the ex- 
tended period, and cannot novi', or at any time hereaf ter, obtain a 
certiflcate of résidence under its provisions. This proceeding is, 
thereîorè, not prématuré. 

It is contended, further, that at the date of the passage of the 
amended act the défendant was not subject to déportation, be- 
caiise proceedings weré not then pending against him; but this 
objection is without force, in view of the fact that the statute 
provides for his déportation not only upon proceedings then pend- 
ing, but upon a proceeding that might thereafter be instituted. 

Thé claim that the amendatory act is ex post facto in this: that 
it adds an additional punishment for the crime of which the de- 
fendant was convicted in 1879, is also without merit. He is not 
being deported beeause of his conviction of a felony, but because 
he refused to comply with the act of May 5, 1892, and obtain a 
certiflcate of résidence, when he had the opportunity to obtain 
it, in accordance ■ç^'ith the provisions of that act. He determined 
to violate an existing law, and congress has simply refused to re- 
lieve him from the conséquences of that act. There is clearly 
nothing ex post facto in such législation. It does not inflict a 
greater punishment for the original offense than the law annexed to 
the crime when committed, nor does it, by reason of the original 
offense, alter the sittiation of tiie défendant to his disadvantage. 
His déportation arises put of the fact that he failed to comply with 
the act of May 5, 1892, and not because he has committed a felony. 
The latter fact opérâtes simply to deprive him of a second oppor- 
tunity to apply for a certiflcate of résidence, aud nothing more. 
But it is not necessàry to rest this décision upon the détermination 
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that the statute does not Lave an ex post facto opération. In the 
case of Pong Yue Ting v. U. S., supra, the suprême court held that: 
"The right to exclude or to expel ail aliens, or any dass of allens, absolutely 
or upon certain conditions, In war or in peace, Is an inhérent and Inaliénable 
rlght of every sovereign and Independent nation, essential to its safety, Its 
independence, and its wélfare." 

And that: 

"Ohinese laborers, therefore, like ail other allens residîng In the United 
States for a shorter or longer time, are entitled, so long as they are permltted 
by the govemment of the United States to remain In the country, to the safe- 
guards of the constitution, and to the protection of the laws in regard to their 
rights of person and of property, and to their civil and criminal responsibility. 
But they continue to be aliens, havlng taken no steps towards becoining clti- 
zens, and Incapable of becoming such under the naturalization laws; and 
therefore remain subject to the power of congress to expel them, or to order 
them to be remoyed and deported from the country, whenever, In its judg- 
ment, thelr removal Is necessary or expédient for the public interests." 

The power of congress to deal with aliens is, therefore, an abso- 
lute power, under which it may expel those of a particular class, 
and permit others to remain upon specifled conditions. Under 
such a power, a classification that sélects alien criminals for dé- 
portation is certainly the exercise of a just discrimination in the 
administration of the laws, and a wise authority in preserving the 
institutions of the country. 



Ex parte KICKELT. 

(Circuit Court, S. D. Ohio, W. D. April 25, 1894.) 

No. 4,695. 

Habbas Corpus— When Libs. 

Habeas corpus will not lie to détermine the simple question of law 
whether the facts proved before a United States commissioner on prelim- 
inary hearing are sufflcient to constitute the crime for which the prisoner 
has been committed. 

This was a Pétition by Gustave Eickelt for a writ of habeas cor- 
pus to procure his release from the custody of the marshal by whom 
he was held under commltment of a United States commissioner. 

Jones & Herholz, for petitioner. 

Harlan Cleveland and Henry Hooper, for respondent 

TAFT, Circuit Judge. This is a proceeding in habeas corpus to 
obtain the release of one Gustave Rickelt. On April 3d, W. W. 
Dickson, a post-office inspector, made an afSdavit before S. G. Mc- 
Candless, United Btates circuit court commissioner for the west- 
ern district of Pennsylvania, at Pittsburgh, that Gustave Eickelt, 
on the 17th of Febniary, 1894, in that district, "did unlawfully se- 
crète, embezzle, or destroy a certain letter which had been în the 
custody of the post-offlce establishment of the United States, before 
the same had been delivered to the person to whom it was directed, 
with the design to obstruct the correspondence or pry into the busi- 
ness or secrets of other persons, the said letter then and there hav- 
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ing inaoraëS'Upûii It thè'fonowing: • tJpon the lèft-liaiïd upper cor- 
ner tkèrèôf the foUowing printed ihatter, to wit: 'Retum to Dr. 
JuliTîs H. Eichberg, No. 50 W. Mnth St., Cincinnati, O.,' and hav- 
ing lipon thé envelope thé ïollowing address, 'To Miss Seraphine Er- 
nau, Member of German Theatrical Co. from Cincinnati, Seventh 
Ave. Hôtel, Pittsburgh, Pa,' And upon the right-hand upper cor- 
ner thereof a United States two-cent postage stamp." This was 
chargedto hâve been a violation of section 3892 of the Kevised Stat- 
utes of the tJnited States, which provides as foUows: 

"Âjxj person' who shall take any letter, postal card, or packet although It 
does not contàinàny article 6f value or évidence thereof, ont of a post-offlee 
or braûch poSt-ôfflce or from a letter or mail carrier, or which bas been in 
any post-offlc'è',' 6r branch post-office, or in the custody of any letter or mail 
catTÎer, before tt bas been delivfered to the person to whom it was directed, wlth 
a design to obstrùct the corrèSpondence, or tç> pry into the business or secrets of 
another, or shklî Secrète, embezzle or destroy the same, shall for every such of- 
fence b^punjfshable by a fine pt »ot more than flve hundred dollars, or by im- 
prlspnment àt hard iabor for not more than one year, or by both." 

Upon the affidavit a warrant was issued by John E. Bruce, Esq., 
United States dommissioner of the circuit court of this distr'ict, for 
prèliminary examination and comniitment, to await the issuauce of 
the warrant of removal by the district judge of this distr'ict. A 
preliminary examination was held, and évidence was introduced be- 
fore the commissioner tending to show that a letter like that de- 
scribed in the affidavît had been received at the Seventh Avenue 
Hôtel in Pittsburgh, Pa., and delivered to the clerk of the hôtel; 
that the hôtel clerk handed the letter to Eickelt, who was the stage 
manager of the company of which the addressee of the letter was a 
member, and that he at first refused to take it, but flnally said, "Cive 
it to me, and I will give it to her," and that the addressee never re- 
ceived the letter. The évidence shows that letters not claimed at 
thë; hôtel ofSce after 10 days are always returned to the post ofilce; 
thât when carriers leave letters in the office, they are distributed, 
and put in pigeonholes kept in the hôtel office for the use of the guests 
of the hôtel; that three or four letters came to Miss Ernau during the 
same week, addressed to the care of the hôtel, and were received by 
her through that agency. The commissioner, upon this évidence, 
committed accused to the custody of the marshal to await the issu- 
ance of the warrant of removal by the district judge. Pending this 
commitment, and before the action of the district judge, thèse pro- 
ceedings were brought. 

Thé pétition and writ of habeas corpus must be dismissed. The 
only question which it is sought to make hère on behalf of the peti- 
tioner is that the facts developed before the commissioner were 
nôt etidence sufflcient to constitute the offense described in section 
3892. That is a mère question of law, the décision of which is in 
the ftrst instance committed by section 1014, Rev. St, to the juris- 
dibtion of the United States commissioner before whom the pre- 
liminary examination is had. There is no doubt that the con- 
sidération of the offense charged was within the jurisdiction of the 
commissioner before whom the examination took place. There is 
no doubt that the courts of the United States for the western 
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district of Pennsylvania hâve jurisdiction to try the offense chargea 
in the afldavit upon which the warrant has issued. The ques- 
tion of law hère raised will corne up regnlarly for décision before 
the grand jury of the western district of Pennsylvania when it con- 
siders the finding of an indictment, and before the district court of 
that district when the indictment found is tried. The writ of habeas 
corpus cannot be used as a writ of error to review the action of the 
United States commissioner within lus jurisdiction. If it were a 
question whether the crime charged had been committed in the dis- 
trict to which the removal was about to be made, — that is, whether 
the crime charged was within the jurisdiction of the courts of that 
district, — ^this would be a proper proceeding to test it. If it were 
a question whether the act under which the prosecution is being 
conducted was constitutional, that, too, might be tested by habeas 
corpus proceedings. Not so, however, the simple question whether 
the facts alleged and proven are in law sufficient to constitute the 
crime described in the statute. That is a question for the con- 
sidération of the regular tribunals before whom it may be raised 
in the due procédure of preliminary examination, indictment, and 
trial. The writ of habeas corpus is a collatéral proceeding, and its 
scope is limited, as above stated. This conclusion is fuUy supported 
by the décision of the suprême court of the United States in Horner 
V. U. S., 143 U. S. 570, 12 Sup. Ct. 522. In that case it was sought 
by writ of habeas corpus to test the question whether the prisoner 
was properly committed by a United States commissioner under 
the lottery act for sending circulars through the mails for the sale of 
certain Austrian bonds, which were charged to be nothing but a 
«cheme for a lottery. 

The question made on the pétition for the writ of habeas corpus 
was that the bonds were not a lottery, within the meaning of the 
fédéral statute. The suprême court held that the question whether 
the scheme was a lottery was a question to be determined by the 
commissioner, by the grand jury, and by the district or circuit court 
in which the indictment was to be tried, and that it was not for the 
circuit court or for the suprême court, on the writ of habeas corpus, 
to détermine this question in advance. Mr. Justice Blatchford cites 
a. number of cases to sustain this holding, one of which was an extra- 
dition case, — In re Luis Oteiza y Certes, 1.36 U. S. 330, 10 Sup. Ct. 
1031. 

The writ is accordingly dismissed, at the costs of the petitioner. 



In re McELÀNB. 

(Circuit Court, S. D. New York. Aprll 11, 1894.) 

Habeas Corpus— Appbal—Custody of Prisoner. 

Pending an appeal from a refusai to grant the writ In behalf of a person 
conflned under sentence of a state court, the custody of the prisoner cannot 
be distorbed (Rev. St § 765; Sup. Ct Rule 34, cl. 1); and the fact that he 
is dally required to perform hard labor pending the appeal glves no au- 
thority, luider Rev. St. § 766, for any Interférence on a subséquent applica- 
tion for the writ 
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Thîswaij, a pétition by John T. MçKanç for a writ of hàbeas 
ébfpus, alïeging that he was Imprîsoned at Sing Sing, N. Y, in 
violation of the laws of the United States. 

Thos. A. Atchison, for petitioner. 
E. M. Shepard, for respondent 

LACOMBE, Circuit Judge. Tlie petitioner heretofore applied to 
this court for a writ of habeas corpus, under section 753, Eev. St. 
"D. S., alïeging thàt he was in custody in the state's prison at Sing 
Sing, under sentence of a state court, after conviction of a criminal 
offense, and that such custody was in violation of certain provis- 
ions of the constitution of the United States, whicb he duly set 
forth in his pétition. His application for a writ was denied by 
this court, and from silch final décision he duly appealed to the 
suprême court of the United States, under section 764, Id., as 
amended by the act of March 3, 1885, and, so far as appears, has 
complied with ail the requirements of law and practice in the 
orderly prosecution of such appeal. That appeal is still pending, 
and the petitioner remains in the same custody in which he was 
held when his first application to this court for a habeas corpus 
was made and refused. Section 766, Id., is as foUows: 

"Sec. 766. Pending the proceedings on appeal in the cases mentioned In 
the three preceding sectiona, and untll final judgment thereln, and after final 
judgment of discharge, any proceedlng agalnst the person so * Imprîsoned 
or conflned or restralned of his llberty. In any state court or by or under the 
authorlty of any state, for any matter so heard and determlned, or In process 
of belng héard and determlned, under such wrlt of habeas corpus, shali be 
deemed nul! and vold." 

The United States suprême court, in Be Jugirt», 140 U. S. 295, 
11 Sup. et. 770, held that thé object of this section was, "in cases 
where the applicant was held in custody under the authority of 
a state court, or by the authority of a state, to stay the hands of 
such court or state while the question as to whether his détention 
was in violation of the constitution, laws, or treaties of the United 
States was being exaniined by the courts of the United States 
having jurisdiction in the premis'es;" that is, until final détermina- 
tion of the appeal to the suprême court, if such appeal be taken. 

The petitioner now présents this second application for a habeas 
corpus ; contending that a law of the United States, to wit, section 
766, above quoted, is being violated. He shows in his pétition that 
by the tenus of his sentence, and by the provisions of the state 
law regulating state's prisons, he is required to do hard labor when 
therein confined. Thus, as he contends, his sentence, under the 
conviction now coming on for review by his appeal to the United 
States suprême court in his first proceeding, is being executed on 
his person dies in diem, and the warden or others in authority are 
each day proceeding agàinst his person, by rèquiring him to do hard 
labor. Thus, as he insists, the hands of the state are not being 
stayed, as the fédéral statute, and the décision of the suprême court 
in Ee Jugiro, supra, say they should be. 

This k a new phase of an old question. Heretofore, the provision» 
of seétiôû 766 hâte been invoked, at least in this circuit, solely to 
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postpone tlie exécution of persons under sentence of death. By rea- 
son of the circumstance that the fédéral statutes allow an indeflnite 
number of applications and appeals, each appeal bringing section 
766 into opération, witbout requiring any judicial certificate of 
reasonable doubt either by the court appealed from or by the court 
appealed to, thèse earlier attempts to postpone such exécution were 
uniformly successful, whenever the attorneys conducting them were 
careful to conform to the statutes, the rules, and the practice of the 
fédéral courts. A référence to thèse proceedings will be found in 
Fost. Fed. Pr. § 367n. See, also, Ex parte Jugiro, 44 Fed. 754. The 
attention of the public being thus called to the unsatisfactory con- 
dition of fédéral législation on this subject, a bill to correct possible 
abuses of the process of the fédéral courts was introduced in the 
senate by Mr. Senator Vest on January 12, 1891, and was referred 
to the judiciary committee. ApparenÛy, it never passed, and the 
statutes remain as before. 

The point raised hère, however, is a new one. Manifestly, the 
infiiction of the death penalty is a further "proceeding against the 
person" of the prisoner who has appealed from a refusai of the writ 
•of habeas corpus. Whether the daily imposition of hard labor is 
or is not a further proceeding is an interesting question, which, how- 
ever, need not be decided on this application. This is not a pro- 
ceeding to enjoin state oiHcers from doing any particular act, nor 
to punish them criminally for an assault committed in violation of 
law, nor to recover damages from them civilly for some wrong done 
to the complainant. It is an application to be discharged from a 
custody alleged to be illégal, and, if no sufificient warrant of law is 
shown for taking the prisoner ont of that custody, a writ of habeas 
«orpus will not be granted. Eeferring to the United States Eevised 
Statutes, we flnd that sections 752 to 762 provide for writs of 
habeas corpus, and prescribe generally the practice to be foUowed 
upon applications therefor. Sections 763 and 764 authorize the 
taliing of appeals from final décisions of the courts to which such 
applications are made, including cases where such final décision 
is a refusai of the writ. Then foUows: 

"Sec. 765. The appeals allowed by the two preceding sections shall be 
taken on such terms, and under such régulations and orders, as well for the 
<nistody and appearance of the person alleged to be in prison or conflned or 
restrained of his liberty, as for sending up to the appellate tribunal a tran- 
script of the pétition, writ of habeas corpus, return thereto, and other pro- 
ceedings, as may be prescribed by the suprême court, or in default thereof, 
by the court or judge hearing the cause." 

Under this section the suprême court, in 1886, established the 
folio wing régulations: 

"Rule 34. Custody of Prisoners on Habeas Corpus. (1) Pending an appeal 
from the final décision of any court or judge declining to grant the writ of 
iiabeas corpus, the custody of the prisoner shaJl not be disturbed. (2) Pend- 
îng an appeal from the final décision of any court or judge discharging the 
writ after it has been issued, the prisoner shall be remanded to the custody 
from which he was taken by the writ, or shall, for good cause shown, be 
■detained In the custody of the court or judge, or be enlarged upon recogni- 
zance as hereinafter provided. (3) Pending an appeal from the final déci- 
sion of any court or judge discharging the prisoner, he shall be enlarged 
upon recognlzance, with surety, for appearance to answer the judgment of 
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appellate court, except where, for spécial reasons, surettes ought not to be 
rfiquiiféd.", ■ 

This nilë is determinative of thé pending application. It sup- 
pléments section 766 by providing that, altliough. "proceedings 
agâinst the person" by state court or state authority are to be 
deemed null and Toid, the custody in which the prisoner was when 
he applied for the writ shall remain undisturbed despite the pen- 
' dency of his appeal. 

Eelator's counsel insist that this clause of the rule is inconsistent 
with section 766, and therefore Void. Evidently, the suprême court 
did not think so, Or it would not hâve adopted the rule. In con- 
f ormity to the régulations thus made by compétent authority under 
a law of the United States (section 765, Rey. St. U. S.), McKane 
should, during the pendency of his appeal from this court's déniai 
of his first application, remain in the custody in which he was when 
such application was denied. In that custody he now is, and there- 
fore he is not in custody in violation of a law of the United States, 
as alleged in the pétition now presented. Motion denied. 



GAMEWBLL FIRE-ALAKM TEL. CO. et al. v. MUNICIPAL SIGNAL CO. 

et al. 

(Circuit Court of Appeals, First Circuit January 4, 1894.) 

No. 42. 

1. Expiration of Patbnt— luTBBtoctrTORT Injunction — Appbaii. 

The expiration of a patent dissolves an interlocutory Injunctlon restrain- 
Ing its infringement, and, where an appeal Is pending, leaves nothlng for 
the appellate com^t to act upon, and the appeal will be dlsmlssed. 

2. Appeal from Inteblocutobt Injonction— Décision. 

Oa an appeal from an Interlocutory decree granting an Injunction re- 
fitraining the infringement of a patent, the court will not dispose of the 
entire case, except when the détermination of the question whether the 
injunction was erroneous requires an examination of the whole case on 
the merits. Richmond v. Atwood, 2 C. O. A. 596, 52 Fed. 10, explained. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit by the Municipal Signal Company, licensee, and 
James F. Oyster, assignée, to restrain the Gamewell Fire-Alarm 
Telegraph Company and others from infringing letters patent No. 
178,750, granted June 13, 1876, to Henry Ennis. The patent was 
for an improvement in télégraphie fire alarms. The circuit court 
entered an interlocutory decree granting a perpétuai injunction. and 
referred the cause to a master to take an account of profits. 52 
Fed. 464. Défendants appeal. 

Charles N. Judson and Richard N. Dyer^for appellants. 

Fish, Eichardson & Storrow, for appellees. 

Before PUTNAM, Circuit Judge, and XELSON and "WEBB, Dis- 
trict Judges. 

PER CtriRIAM. Pending the appeal, and before argument of 
the cause in this court, the letters patent in suit expired, and with 
that expiration the interlocutory injunction appealed from termi- 



GERARD ». DIEBOLD SAFE & LOCK CO. 209 

nateA There îs, therefore, notMng remaining for a judgment of this 
court to act upon. In this condition of the cause tlie court will no 
further consider whether the injunction was or was not properly 
granted, but will dismiss the appeal. 
Appeal dismissed ; no costs on appeal to either party. 

Af ter the foregoing opinion was rendered, a pétition for rehearing 
was flled, but was withdrawn by leave of the court The court at 
the same time gave the parties leave to file briefs upon the fonn 
of the decree to be entered. Briefs were accordingly submitted, 
and, after considering the same, the foUowing opinion was rendered : 

(March 21, 1894.) 

PEE CUELOT. It is true that in Kichmond v. Atwood, 2 C. C. A. 
596, 52 Fed. 10, which came before this court on an appeal from an 
interlocutory decree granting an injunction, the whole case was 
examined and was disposed of on its merits. But that injunction, 
It is to be remembered, was granted by the court below Tipon a 
final hearing of the case on the full évidence, and this court, in sup- 
port of its judgment, said: "We must go to the full merits, as 
shown by the record, in order to détermine whether the interlocutory 
decree for a perpétuai injunction is founded in error." It is only 
when the détermination of the question whether the injunction 
was erroneous so requires us to look into the whole case on its 
merits that we shall feel disposed to foUow the course pursued in 
Richmond v. Atwood. Assignments of error ought to be strictly 
conflned to the subject brought before the appellate court, whether 
on appeal or by writ of error. 

In the case now before us everything bas been decided except 
the form of the decree to be entered. Upon that question the brief 
of the appellants suggests, if it does not contend, that we should pass 
upon ail the matters in the assignment of errors. In the view of 
the court, the expiration of the patent ipso facto dissolved or 
terminated the injunction, and left nothing requiring the interposi- 
tion of this court. The appeal bas been accordingly dismissed. 
It would hâve been useless labor to consider the questions .which 
would hâve required examination and détermination after the re- 
moval of the subject to which they pertained. The dismissal of 
the appeal without a qualifying order leaves the case to proceed in 
the circuit court as if no appeal had ever been taken, and it is 
enough to enter a decree, "Appeal dismissed." 

Mandate according to the decree of January 4, 1894, may issue 
forthwith. 



GERARD T. DIEBOLD SAFE & LOCK CO. 

(Circuit Court of Appe.-ils, Fifth Circuit April 10, 1894) 

No. 60. 

Construction of Patbntb— Bubglar-Proop Safes. 

It is tlie duty of the inveiitor to use language sufBciently plain and ex- 
plicit to deuoœ clearly what lie asks for, and a patent wliicli, foUowing 
the language of tlie applir ation, Is granted for "an improvement in burglar- 
v.6lF.no.2— 14 
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proof safes," cannot bë consfrued to cover a locMng device used In a Jail 
cage. 4 O. O. A- 644, 54 Fed. 889, and 48 Fed. 380, r^afflrmed. 
•^8. Samel , ■■ 

The Gérard patent No. 246,748, for "an improvement In burglar-proof 
8a£es," construed, and Md not Infrlnged. 

This was a suit by Alonzo Gérard against tlie Diebold Safe & Lock 
Company for infriugement of lettera patent No. 246,748, granted 
September 6, 1881, to complainant for "an improvement in burglar- 
proof safes." The circuit court dismissed the bill on demurrer (48 
Fed. 880), and complainant appealed. On February 20, 1893, this 
court afflnned the decree (4 0. C. A. 644, 54 Fed. 889), but a rehear- 
ing was granted. 

Clarence Miller, for appellant. 
George F. Ring, for appellee. 

BeforeitcCORMlCK, Circuit Judge, and LOCKE, District Judge. 

LOCKE, District Judge, delivered the opinion of the court 
Thisappeai has been once heard and decided (4 C. 0. A. 644, 54 
Fed. 889), and a rehearing granted. Upon such rehearing, and a 
careful: conisideration of the argument and examination of the au- 
thorities cited, we f ail to flnd any reasona for changiiig our former 
conclusion. In every patent the language of the claim, speciflca- 
tions, and grant ehould be so clear, distinct, and positive as to leave 
no question of what wag asked and granted, nor should it require 
a careful; nice, and labored investigation to ascertain whether one 
raay not hâve trespassed upon the rights of the patentée. It is the 
duty of an inventor to use language sufQciently plain and explicit 
in his appUcation to dénote clearly what he asks for, and where he 
fails to do so, and the language of the grant foUows that of the ap- 
plication, and is thereby misleadihg to the gênerai public, he should 
gain no proût from such defective statement of that to which he con- 
siders he is entitled. When the language of both application and 
grant is so positively and directly declaratory of what was asked 
and granted as we flnd it in this case, we consider that it would 
be going beyond a safe rule to extend the opération and protection 
of the patent further. If appellant had originally made application 
for an "improvement in a locking device for safes, jails, and other 
«imilar structures," which he now insists upon claiming that his in- 
vention covers, the public would hâve had notice of his claim, but 
the language conveyed no such idea. In White v. Dunbar, 119 U. 
S. 47, 7 Sup. et. 72, Mr. Justice Bradley, speaking for the court, says: 

"Some persons seem to suppose that a claim in a patent is llke a nose of 
wax, which msjy he turned and twisted in any direction, by merely referring 
to the spécifications, so as to make it include something more than, or some- 
thlng différent from. what Its words express. ïhe context may, undoubtedly, 
be resorted to, and often is resorted to, for the purpose of better understand- 
ing the meaning of the claim, but not for the purpose of changing it, and 
making it différent from what it is. The claim is a statutory requirement, 
prescribed for the very purpose of making the patentée define precisely what 
his invention is; and it is unjust to the public, as well as évasion of law, to 
construe it in a nianner différent froto the plain import of Its terms." 
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This we accept as the correct law by which we must be governed, 
and we consider that, if we should déclare that a peculiarity in a 
locking device for a jail cage was an improvement in a burglar-proof 
safe, we shonld be constming the patent in a manner différent from 
the plain import of its terms, and thereby doing an injustice to the 
public. Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274; 
Vance v. Campbell, 1 Black, 427; Bums v. Meyer, 100 U. S. 671; 
Eailroad Co. v. Mellon, 104 U. S. 112; McClain v. Ortmayer, 141 U. S. 
419, 12 Sup. et. 76. 

Ordered, that the former judgment of this court and the judgment 
of the court below be affirmed, with costs. 



MARSHALL v. PACKARD et aL 

(Circuit Court of Appeals, First Circuit March 27, 1894.) 

No. 45. 

Patents— NovELTT and Invention— Lawn- Tennis Shoes. 

The Marsliall patent No. 340,135, for an improvement In shoes, more 
particularly designed for playlng lawn tennis, and havlng an outer sole of 
rubber wlth projections thereon, is vold for want of novelty and inven- 
tion. 51 Fed. 755, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Thia was a bill by Howard T. Marshall against Fred. Packard 
and others for infringement of letters patent No. 340,135, issued 
April 20, 1886, to complainant The invention relates to boots and 
shoes "more particularly designed for use in playing lawn tennis, 
although capable of use for other purposes." The court below dis- 
missed the biU (51 Fed. 755), and complainant appealed to this 
court. 

The claims of the patent were as follows: 

(1) A boot or shoe having an outer sole permanently seciured to the upper 
and Inner sole, and its outer or tieading surface made of India rubber, or 
any of its compounds, and provided with independent projections intégral 
with said rubber, and severally separated from each other, and with the sur- 
face of the sole exposed between and around them, substantlally as descrlbed, 
and for the purpose specifled. (2) A ttoot or shoe having an outer sole perma- 
nently secured to the upper and inner sole, and its outer or treading surface 
made of India rubber, or any of its compounds, and provided with independ- 
ent projections Intégral wlth said rubber of conoidical, and In planes parallel 
with said outer sm-face of circular or substantlally circular, form, and sever- 
ally separated from each other, and with the surface of the sole exposed 
between and around them, substantlally as descrlbed, and for the purpose 
specifled. 

James E. Maynadier, for appellant. 

Greorge E. Blodgett and Edward M. Bentley, for appellees. 

Before COLT, Circuit Judge, and WEBB and CARPENTEE, Dis- 
trict Judges. 

WEBB, District Judge. Among the errors assigned is that the 
circuit court in disposing of this suit, held the claims of the patent 
to be for a shoe sole, instead of for a shoe with a peculiarly con- 
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Btructed sole. Thé poiîit Is of no importance. AU th!e merit and 
novelty, if there be any, in the sh.oe is conflned to tHe outer sole. 
Wliàtever the material of the other parts, be it cloth, leather, mbber, 
or âfiything else, if it' had this péculiar outer sole, the same ques- 
tion pf infringement would arise that is presented hère. For the 
détermination of that question, attention must be directed and con- 
flned to the sole of the patented, and to that of the aJleged infring- 
ing, shbe. That ail the other parts are unimportant is practicaUy 
admitted by the complainant in the spécification of his patent 
"The invention consists of a boot or shoe, the outer sole of which 
is made," etc. "In the drawings, A represents a shoe, and B is its 
outer sole, ail, except as to this invention, made and attached to- 
gether in any of the usual and well-known ways, and therefore need- 
ing no particular description herein." 

It is not denied that at the date of the application for this patent, 
or for a long time before, shoes with outer soles of rubber, on the 
treading surface of which were protubérances intégral with the 
sole, were common. Thèse various soles showed diyersities in the 
formsof the protubérances, and differed in some other unimportant 
respects. The argument of the complainant puts much stress on 
a flexibility inhérent in shoes made according to his patent. We 
do not find any such inhérent quality of flexibility. The outer rub- 
ber sole will indeed be flexible when separated from the shoe. 
When it is attached, the character of the inner sole and the material 
of the rest of the shoe will control the whole in this respect. As 
before suggested, neither the spécification nor the claim of the com- 
plainànt's patent refers to any particular style of shoe beyond this 
outer sole. In affording an elastic surface upon which the weight 
of the wearer rests, this shoe or outer sole is not unlike other rubber 
soles of boots and shoes. The elasticity is secured by the use of 
rubber, If this is more or less elastic than others, the différence 
is only In degree. But it is argued that there are spécial advantages 
in having a portion of the outer surface of this outer sole exposed 
around the base of each projection, and in the particular form of 
the arrangement of the whole of them. The séparation of the bases 
of the studs or spurs was not new with the Complainant. It is 
shown in many exhibits in the case. The arrangement of the pro- 
jections în lines corresponding to the outline edge of the outer sole 
is not claimed as part of the invention nor made a vital part of it. 
Such arrangement is only mentioned as a préférable one. Similar 
arrangement of the protubérances on the bottoms of boots and shoes, 
and their isolation, are shown in British patents No. 3,133 of 1862, 
to Wagner; No. 2,674 of 1878, to Latapie; No. 2,667. of 1882, to 
EUis; and in United States patent No. 47,521, May 2, 1865, to 
Clarke. 

British patent No. 2,015 of 1868 to Taylor is indeed for an inner 
sole of rubber over which an outer treading sole is to be constructed 
(presumably of leather), so that elasticity and ease will be obtained 
by the wearer's weight pressing the rubber projections upon the 
inner surface of that outer sole, but this inner sole in the form, sép- 
aration, and arrangement of its^studs or protubérances, which are 
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also intégral with it, is exactly the sole of the complainant's patent. 
The addition of a valve does not destroy the identity in the particu- 
lars recited. 

We cannot perceive in the patent in suit originality, novelty, or 
invention. 

The judgment of the circuit court is affirmed, and the bill is dis- 
missed, with costs. 

THE QUBEN OF THE PACIFIC. 

BANCROFT-WHITNEY CO. et al. v. PACIFIC COAST STEAMSHIP 00. 

(District Court, N. D. California. April 17, 1894.) 

No. 10,301. 

1. ADMIRALTY PlBADING — JOTNDER OF ( IlAIMS— MULTIPLICITY OF SUITS. 

Joinder of a number of daims for damages growing out of contracta of 
afCrelghtment for distinct lots of merchandise Is permlssible in admlralty 
for the purpose of avoiding multiplicity of suits. 

5. AdMIBALTY — JURISDICTION TN RbM— TiMB OP SEIZURB. 

The requirement of admiralty rule 23 that a llbel in rem must state that 
the property is in the district does not prevent the court from acquiring 
jurisdiction in the case of a" vessel which, being within the district at 
the time the libel is verifled, départs before It is filed, but, returning after 
the flling, is then selzed on alias monition. 
8. Shipping— Afprbightment— Matiitime Contkact— Suit in Bem. 

The fact that contracts of affreightment are Personal contracta between 
the shipper and shipowner does not prevent them from being maritime 
contracts on which a libel în rem against the shîp may be malntained. 
4. Admikalty— State Statdtes dp Limitation. 

State statutes of limitation do not apply to a libel in rem to enforce a 
maritime lien for breach of a contract of affreightment. 

6. SHippiii^G— Affreightment— Suits in Rem and Personam. 

Loss or damage accruing from négligent handling of goods by the ship 
gives the shipper a right, if he so elect, to sue on the contract of affreight- 
ment, and he is not restricted to an action of tort. 

6. Bamb — Bill dp Lading — Stipulations for Prbsenting Claims — Con- 

bteuction. 

A provision in the shlpping receipts that ail claims against the steam- 
ship Company or any of its stoclcholders for damage to the goods must 
be presented vpithin 30 days from the date thereof, as a condition précèd- 
ent to maintaining a suit against such company or its stockholders, does 
not cover the right to maintâin a suit în rem against the ship. 

7, Samb — Validity — Public Polict. 

It seems that a provision in a bill of lading requiring ail claims for 
damages to be presented within 30 days from the date thereof makes the 
period of limitation unreasonably short, and is therefore void, as against 
public pollcy. 

This is a libel by the Bancroft-Whitney Company and others 
against the steamship Queen of the Pacific, of which the Pacific 
€oast Steamship Company is claimant, to recover damages for 
breach of contracts of affreightment. The claimant excepted to the 
libel. 

Milton Andros, for libelants. 

Geo. W. Towle, Jr., for claimant. 

MORROW, District Judge. The libel in this case embraces 38 
«eparate claims for damages arising out of breach of contracts of 
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afflreightment in jt^e.tranmportation of distinct lots of merchandise 
on the Queenofjtne Pacific. The practice of joining a number of 
claims in one libel is permissible in a court of admiralty to avoid 
a multiplicitj of suite. Rich v. Lambert, 12 How. 347; Sun Mut. Ins. 
Co. V. ÎÛssissippi "Val. Transp. Co., 14 Fed. 701. The action is for the 
purpose of euforcing the claims in rem against the steamship, which 
is owned by the Pacific Ooast Steamship Company. The alleged 
breach is a failure to deliver the merchandise described in the sev- 
eral bills of lading or shipping receipts, and for damages for injuries 
to the same, claimed to haye been occasioned by the négligence 
of the offlcers and crew of the vessel. 

The Queen of the Pacific, at the time the libel was filed, was not 
within the northern district of California, having departed there- 
from some few hours previously. The monition was consequently 
returned "Not Served." An alias monition was issued and returned 
"Served," and subsequently a bond was given, and the vessel re- 
leased. The claimant thereupon excepted to the libel on the 
grounds — First, that there is no cause of action against the vessel; 
second, that the cause of a,ction, if any ever existed, is against the Pa- 
cific Coast Steamship Company; third, that the causes of action hâve 
been waived and abandoned by virtue of a limitation clause of 30 
days, contained in the bill of lading or shipper's receipt; fourth, 
that the demands were stale, neglected, and legally abandoned, and 
barred by virtue of certain statutes of limitation of this state; flfth, 
that the court had no jùrisdiction. 

The objection that the vessel was not within the jurisdiction of 
the court when the libel was filed is immaterial. Rule 23 of the 
gênerai admiralty rules prescribed by the suprême court provides 
that "ail libels in instance causes, civil or maritime, shall state the 
nature of the cause, * * * and if the libel is in rem, that the 
property is within the district." The libel in this case contains such 
an allégation, and, for the présent purpose, it must be assumed to 
be true. The explanation is made that, when the libel was verifled, 
the vessel was in the district, but the objection is based upon the 
îact that she departed soon after, and was not in the district when 
the libel was filed. The vessel had, however, departed upon one of 
her regular voyages, and upon her retum she was duly served with 
process. The contracts declared on are contracts of affreightment 
entered into between the Pacific Coast Steamship Company and the 
shippers of the goods. It is a maritime contract, cognizable in the 
admiralty, and this is sufiBcient. Morewood v. Énequist, 23 How. 
491; The Belfast, 7 WalL 642. The court, having jurisdiction of 
the subject-matter, obtained jurisdiction over the res, when it was 
attached by the marshàl upon the alias monition. Taylor v. Carryl, 
20 lïow. 599; Cooper v. Reynolds, 10 Wall. 317; The Rio Grande, 
23 Wall. 465. 

The first and second exceptions are substantiaUy the same. The 
claimant contends that the Pacific Coast Steamship Company, and 
not the vessel, should hâve been proceeded against; in other words, 
he claims that thèse contracts of affreightment were personal en- 
gagements between the Pacific Coast Steamship Company, as the 
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owner of the vessel, and the Bancroft-Wnitney Company and tlie 
other joint libelants. They were personal in so far as the Pacific 
Coast Steamsliip Company, as the owner of the Queen of the Pacific, 
entered into the contracta with the libelants; but that fact does not 
alter the maritime nature of thèse contracta. They still remained 
contracts of affreightment, — an engagement, on the one hand, to 
transport goods or merchandise, and, on the other, to pay for such 
transportation. Thèse engagements are maritime, and shippers 
bave a lien on the vessel for breach of contract The Belfast, supra, 
They may be enforced in personam or in rem. The libelants hâve 
elected to sue in rem. Counsel for claimant mistakes the nature of 
a maritime contract when he urges that because the contractual 
relation is of an individual character, therefore it is a personal con- 
tract, enforceable only in personam, and not in rem. The mère fact 
that the lien originates in the personal contract between the ship- 
owner primarily, or by his agents for him, and the shipper, does 
not, in my opinion, couvert the contract into a personal engage- 
ment, or operate as an implied waiver of a shipper's right to pursue 
the rem in a court of admiralty on a contract which otherwise is un- 
questionably maritime. As was said by Justice Campbell in Taylor 
v. Carryl,20How. 599: 

"The district court Beems to hâve considered that a shîp was a juridical 
pereon, having a status In the courts of admiralty, and that the admiralty 
was entitled to precedence whenever any question arose which authorized a 
judicial tribunal to, call this légal entity before it. The district court, in de- 
scribing the source of Its authorlty, says of the contract of bottomry that 
'It is made with the thing, and not the owner,' and that the contract of the 
mariners is similar; that the res 'represents' In that court ail persons having 
a right and privilège, while the rlghts of the owner are treated there as 
something incorporeal, separable from the res, and which mlght be seized by 
the sheriff, even though the res might be in the admiralty. This représenta- 
tion is not true in matter of fact nor In point of law. Contracts with mariners 
for service, and other contracts of that klnd, are made on behalf of owners, 
who incur a personal responsibility; and, if lenders on bottomry dépend upon 
the vessel for paymênt, it is because the liability of the owner is walved în 
the contract itself. 'In ail causes of action,' says the judge of the admiralty 
of Great Britain. "which may arise during the ownership of the persons whose 
ship is proceeded against, I apprehend that no suit could ever be maintained 
against a ship where the owners were not themselves personally liable, or 
where the liability had not been given up.' The Druid, 1 W. Rob. Adm. 399. 
And the opinion of this court In The Freeman v. Buckingham, 18 How. 183, 
was to the same effect" 

In the case last cited the court say: 

"We are of opinion that under otir admiralty law contracts of affreightment, 
entered into with the master, in good faith, and within the scope of his 
apparent authority as master, bind the vessel to the merchandise for the per- 
formance of such contracts, wliolly irrespective of the ownership of the ves- 
sel, and whether the master be the agent of the gênerai or the spécial owner." 

We come now to the exception that the action is barred by the 
statutes of limitation of this state. It is a well-settled rule that a 
State statute of limitation does not apply to maritime liens. The 
H. B. Poster, 3 Ware, 167, Fed. Cas. No. 6,291; The Platina, 3 Ware, 
182, Fed. Cas. No. 11,210; The Key City, 14 Wall. 653; Hen. Adm. 
Jur. 185; Griswold v. The Nevada, 2 Sawy. 145, Fed. Cas. No. 5,839; 
Willard V. Dorr, 3 Mason, 91, Fed. Cas. No. 17,679; Brown v. Jones, 
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2 Gall,, 480, Fed. Cas. Nq. 2,017. The libelants do not sue on the liens 
given by th.e state statu te, but by virtue of the gênerai maritime law. 
Tbat being so, they are tôt affeçted by the limitation of time pro- 
vided in section 813 of the Code of. Civil Procédure, limiting the lien 
to the period of one yeâr f rom the time the cause of action accrued. 
Nor are they barred by virtue of sections 337 and 338 of the above 
Code, the flrst of which prescribes a period of four years within 
whlch one may sue on a contract in writing executed in this state; 
and the second, which jimits the time to three years, to bring an 
action for "injuring any goods or chattels." Thèse limitations do 
not apply to maritime liens. As was said by Judge Ware in The 
H. B. Poster, 3 Ware, 1(57, Fed. Cas. No. 6,291: 

"There is no statute of limitation ralslng a bar In the admiralty. Lapse 
o( time, indeed, connected with circumstances, will create an équitable Dar. 
ETery Inan is bound to use reasonable diligence in enforcing £iis rlgùts. If 
he dpes not, and in the free and rapid circulation of property he suffers other 
persons to acqulre an Interest In the subject-matter without notice of his 
rights, the Just penalty of such neglect may be the forfeiture of his rights, 
or postponement of them to the équitable claims of others. Shlps, it Is 
well known, are frequéntly changing owners. Still more fréquent are 
claims and rights agalnst them for wages, repahrs, and supplies. Ail such 
claims ought to be enforced in due season, and, Indeed, promptly, and not 
be allowed to lie as secret liens and charges, whlch may operate as a sur- 
prise, If not a fraud on others. It is such considérations that hâve led able 
and leamed admiralty judges to say that they will look narrowly Into a lien 
claim of this kind if it is sought to be enforced at a later time than the 
termination of the voyage for whlch the supplies were fm-nlshed, and not be- 
càuse the claim then necessarily and legally becomes stale." 

In the case of The Key City, 14 Wall. 653, the suprême court, 
speaking through Mr. Justice Miller, declared the law of the ad- 
miralty respecting the défense of lâches or delay on the judicial 
enforcement of a maritime lien as foUows: 

"We think that the foUowlng propositions, as applicable to the case before 
us, may be fairly stated as the resuit of thèse authorities: (1) That, while 
the courts of admiralty are not governed In such case by any statnte of 
limitations, they adopt the principal that lâches or delay In the judicial 
enforcement of maritime liens will, under proper circumstances, constitute 
a valid défense. (2) That no arbltrary or flxed period of time has been, or 
will be, established as an Inflexible rule, but that the delay whlch will defeat 
such a suit must in every case dépend on the peculiar équitable circumstaaces 
of that case." 

In other words, the déduction from the authorities is that, while 
there is no such thing as a statute of limitation in the admiralty law, 
yet courts of admiralty, in the furtherance of justice, wiU act by an- 
alogy, and refuse to entertain any suit where the party seeking to 
enforce his claim or lien has been guilty of lâches. It is in fact 
the équitable doctrine of lâches, depending upon the circumstances 
of the case. What would be lâches in one case might not consti- 
tute such in another. The question is one addressed to the sound 
discrétion of the court, depending upon ail the facts of the particu- 
lar case. It is, theref ore, a question of évidence, to be determined 
hereafter upon the facts as they may appear. 

The counsel for claimant further contends that the libels should 
hâve counted on a tort, and not on a contract. The libelants had 
the élection to sue upon contract or tort. They could stand upon the 
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contracta of affreîghtment, or they might waive tlieîr right to sue on. 
the contracta, and sue in tort The contention of counsel for claimant 
that, as the libelants are suing for damages to tlie merchandise de- 
scribed in the Wlls of lading or shipping receipts, alleged to hare 
been occasioned by the négligence of the ofiicers and crew of the 
Queen of the Pacific, the cause of action is tort, and not contract, 
is not well founded. It is well settled by adjudications that one 
may recover on a contract of affreightment, for damages accni- 
ing from the négligent handling of goods in the course of trans- 
portation, or from other négligence. "Shippers hâve a lien by 
the maritime law upon the vessel employed in the transportation of 
their goods and merchandise from one port to another, as a security 
for the fulfillment of the contract of the carrier that he will safely 
keep, duly transport, and rightly délirer the goods and merchan- 
dise shipped on board, as stipulated in the biU of lading or other 
contract of shipment." The Belfast, supra. In The A. M. Bliss, 2 
Low. 103, Fed. Cas. No. 274, Judge Lowell says: 

"The district court bas full Jurisdiction of contracts of aflfreigMment, wheth- 
er evidenced by charter party or bill of lading; and, though the damages may. 
In any case, be somewhat indirect,— as, for instance, If they arise ont of a 
jettison which requires contribution, or out of a fraudulent payment of sal- 
vage by the master,— yet the mode in which the claim for compensation arises 
will not oust the jurisdiction." 

In the case of The M. Vandercook, 24 Fed. 472, decided by Judge 
Nixon, and qnoted by counsel for claimant to the point that this 
suit should be an action ex delicto, and not ex contracta, the learned 
judge had to deal with a contract of towage, and not of affreight- 
ment, where a différent principle has been held to apply. But Judge 
Benedict, in The Samuel J. Christian, 16 Fed. 796, held that one 
might sue on a contract of towage for négligence of the tug in tow- 
ing the vessel. This was likewise held by Judge Brown in The 
Grapeshot, 22 Fed. 123. Judge Brown says: "By the law of both 
countries [America and England] négligence in a common carrier 
is a tort as well as a breach of contract." 

The last objection is based upon the foUowing clause in the 
shipping receipts : 

"It is expressly agreed that ail claims against the P. C. S. S. Co., or any of 
the stockholders of said company, for damages to or loss of any of the withln 
merchandise, must be presented to the company within thirty days from the 
date hereof ; and that after thirty days from the date hereof no action, suit, 
or proceeding in any court of justice shall be brought against said P. C. S. S. 
Co., or any of the stockholders thereof, for any damage to or loss of said 
merchandise; and the lapse of said thirty days shall be deemed a conclnsive 
bar and release of ail right to recover against said company, or any of the 
stockholders thereof, for any such damage or loss." 

The libelants did not présent their claims for damage or loss to 
the company within 30 days from the date of the biUs of lading or 
shipping receipts, nor was this action btought within that time. 
Counsel for libelants contends that this stipulation is limited to 
Personal actions against the Pacific Coast Steamship Company and 
its stockholders, and does not apply to an action against the vessel, 
— to a suit in rem. The strict letter of this clause certainly justifies 
such a construction of its terms. That a stipulation of this charac- 
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tier sh-ould be ptrîc^lijr. «^Jostrued «gainst tlie party for whose benefit 
it accrues is well established by tte authorities. Mr. Chiqf Justice 
Gibson, in Atwood t. , Transportation Co.,. 9 Watts, 88, in relation 
to a, restriction in a contract limiting the liabUity of a carrier, said: 
"Though It is perhapB too late to say that a carrier may not accept his 
charge in spécial terms, It is not too late tc> say tUat the policy wMcli âictated 
the rulé of tlie comiQon law requîtes tiat exceptions to it be strlctly Inter- 
preted, a&d that it 16 his duty to bring hls caèe strlctly Within them." 

In New Jersey Steam Nav. Co. t. Merchants' Bank, 6 How. 383, 
Judge Nelson tbus states the law : 

"ïlie spécial agreement lu thls case rinaer which the goods were shipped, 
provided'that they should be conveyed at the rlsii of Hamden, and that the 
respondètits isere not to be accountable to him or to his employers, in any 
event, for loss or damage. The langiiage Is gênerai and broadj. and might 
very well comprehend every description of risli Incident to the shipment. 
But we think it would be going further than the intent of the parties, upon 
any fair ànid reasonable construction of the agreement, were we to regard it 
as stipula ting for willful misconduct, gross négligence, or want of ordinary 
care, either in the seaworthiness of the vessel, her proper equlpments and 
furniture, gr, in her management by the master and hands. * • * If It is 
compétent at ail for the carrier to stipiilate for the gross négligence of hlm- 
self and his servants or agents in the transportation of the goods, it should 
be require^ to be done at leagt in tèrms that leave no doubt as to the mean- 
ing of the parties." 

In the case of Airey t. Merrill, 2 Curt. 8, Fed. Cas. No. 115, Mr. 
Justice Ourtié said : 

"Thciaille of construction as to exceptions is that they are to be taken 
most strongly against the party for whose benefit they are introduced. * * * 
Thèse Wprds of exception being introduced by the covenantor for his own 
beneflt, if they are capable of bearing a more or less extended meaning the 
rule requirës that meaning to be allowed to them which is least bénéficiai 
to the covenantor." 

In Hooper v. WeUs, Fargo & Co., 27 Cal. 11, Judge Sawyer used the 
followinglanguage: 

"What is thè extent of the restriction upon the common-Iaw llabilitles of 
the défendants? The language must be taken most strongly against the de- 
fendants. Edw. Bailm. 492. The Instrument is executed by them alone. 
It was drawn ^p with care, in language selected by themselves, the blank 
form having been printed in advance, ready to be presented to ail pa-sons 
offerlng property for transportation by thelr express. The restrictions were 
for thelr beneflt. The owners of packages sent by express rarely examine 
with care, or, indeed, hâve au opportunity to critically conslder, the terms of 
the recdpt presaited by them; and gênerai terms, under such clrcumstances, 
are apt to mislead. Thèse are some of the reasons gtven In the books. 
• * • To justify the conclusion that such exemption Is contemplated, the 
language should be unequivocal, and susceptible of no other reasonable inter- 
prétation." 

In thé abore case the language used by Judge Sanderson, who 
dissented from the opinion of the court on other points, is as fol- 
lows: 

"The instsniment was prepared by thè défendants wlthout préviens con- 
sultation with thé plaintiff, *rho had, therefore, no cholce in the sélection of 
the tertns jsnjïJlcjyea. And It Is well settled that thelanguage creating the 
exceptions . from llabUity In such cases must be strictly construed against the 
party In whose fàvor tiiey are made. The language was introduced by the 
défendants for thelr beneflt; and, If It Is susceptible of a more or less ex- 
tended inéaning,. the rule of construction In such cases is to adopt that which 
Is the least feiTijrable to the party who iatf> be benefited thereby." 



THE QUEEN OF THE PACIFIC. 219 

In Levering v. Insurance Co., 42 Mo. 88, Judge Wagner, speaking 
of a stipulation limiting the carrier's liability, said : 

"As the exception Is an innovation on the prmclples of law, and Intro- 
duced exclusively for the benefit of the carrier, the construction must be 
made most strongly against him." i 

The inequality upon which the parties stand with. respect to 
stipulations limiting the c. rrier's liability is forcibly stated by Mr, 
Justice Gray in the case of Liverpool & G-. W. Steam Co. v. Phénix 
Ins. Co., 129 U. S. 441, 9 Sup. Ct 469, which is as foUows: 

"The caiTler and his customer do not stand upon a footing of equality. 
ïhe indlvldnal customer has no real freedom of choice. He cannot afford 
to hlggle or stand out, and seek redress in the courts. He prefers rather to 
accept any bill of lading or to slgn any paper that the carrier présents; and 
in most cases he has no alternative but to do this, or to abandon bis busi- 
ness." 

Subjecting the stipulation in the contracts of affreightment in 
this case to a strict construction, and it is évident thad it in terms 
applies only to the Pacific Coast Steamship Company and to its 
stockholders. The vessel is not mentioned in this stipulation, and 
the court cannot import this qualification into the contracts as one 
contemplated by both parties. 

But, even if the stipulation should be deemed to apply to the ves- 
sel, the period of 30 days from the date of the contracts appears un- 
reasonable. The provision is not 30 days from the time of the loss 
or damage, but 30 days from the date of the contract. In the case 
of Pacific Exp. Co. v. Darnell, 6 S. W. 765, it was held that 60 days 
from the date of the contract was unreasonable. The court say: 

"Any reasonable limitation contained in the blU of lading would be upheld 
by the court But it has been declded by this court that an unreasonable re- 
striction is not valid, even in cases to which our statute does not apply. 
Eaih-oad Ck). v. Harrls, 67 Tex. 166, 2 S. W. 574. Is this a reasonable limita- 
tion? We think not. If it had been stlpulated that a claim should be made 
in 60 days from the ascertainment of the loss, the case would hâve been dif- 
férent. But to require a shipper to give notice of his claim wlthln a short 
period of the date of the bill of lading, without référence to the time when 
a loss for the breach of the contract accrued, is to impose a restriction which 
in many cases would deny a rlght of action, and thereby permit the carrier 
to contract against his négligence, which is never allowed." 

In the case of Express Co. t. Reagan, 29 Ind. 21, a period of 30 
days was held to be unreasonable, under the circumstances of that 
case, and void as against public policy. The limitation of 30 days 
provided in the contract under considération appears to be unreason- 
able. The vessel might be detained at sea by storms or accident, 
and the shipper would be debarred from presenting any claim by 
the lapse of the 30 days, or hâve but a short time in which to ascer- 
tain his loss or damage and présent his claims for the same to the 
Company. Contingencies might arise which would render a period 
of that duration, beginning to run from the date of the inception of 
the contract, useless, and which would practicaUy deprive the ship- 
per of any opportunity for redress. 

It foUows from thèse considérations that the exceptions should be 
overruled, and it is so ordered. 
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THÎ3 COLUMBIA.» 

UPPER DELAWARE EIVBR TRANSP. CO. v. SULLIVAN. 

(Circuit Court of Appeals, Third Circuit Aprll 20, 1894) 

No. 3. 

SHiPpraar-NKGLiGENCE OF Stbambb IN Pasbing Tow. 

Ttié fact that a steamer ascending a narrow and sballow channel agalnst 
the ebbing tlde causes so violent a commotion at the tlme of passlng a 
tow as to produce a collision bétween a canal barge and lighter thereln, Is 
sufflclent to show elther that she did not slow up at ail or as soon as 
stae sbould hâve done, and, in the absence of any excuse, renders her, under 
the circumstances of tbls case, responsible for the damage. 55 Fed. 76^ 
afflrmed. 

Thls was a libel by John J. Sullivan, master of the barge or lighter 
Ellen Herron, agalnst the steamer Columbia (The TJpper Delaware 
River Transportation Company, claimants), to recover damages for 
injuries caused by the agitation of the water produced by the 
steamer in passing up the Delaware river. The district court 
rendered a decree for libelant. 55 Fed. 766. The claimant appeals. 

Alfred Driver and J. Warren Coulston, for appeUant. 
Henjy R. Edmunds, for appeUee. 

Befqre ACHESON and DALLAS, Circuit Judges, and GREEN, 
District Judge. 

DALLAS, Circuit Judge. On the morning of September 14, 1891, 
at about 8 o'clock, the tug John Weir, with a tow astern consisting 
of three canal barges and the lighter Ellen Herron (the libelant), 
left Bord^ntown, N. J., and was proceeding down the Delaware river 
to Philadelphia, when she met the steamboat Columbia, passing 
up the river. The diisturbance of the water occasioned by the 
steamboat produced a commotion of the tug and its tow of consid- 
érable violence, and caused the Ellen Herron to come in contact 
with the barge in front of her, and she sank in conséquence. Al- 
though it was testifled that the tow was constructed in the cus- 
tomary way, we are inclined to believe that it would hâve been bet- 
ter to hâve placed the lighter in the flrst tier, instead of in the 
second. This, however, we do not consider important, because we 
do not think that the mischief which was done is chargeable to the 
manner in which the tow was, in fact, made up. From ail that ap- 
pears, there is no reason to doubt it would hâve arrived at its des- 
tination in entire safely but for the agitation of the water which 
was created by the Columbia. This, and this alone, was the dé- 
cisive cause ôf the disaster; and therefore, if négligence — absence 
of due care under the circumstances — is, in this regard, fairly im- 
putable to those in charge of that vessel, the decree entered against 
her claimant and his stipulator must be sustained. The testimony 
of the witnesses on either side was, as is not unusual in cases of this 
character, in direct conflict upon the principal controverted question, 

■ Rehearing denled. 
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viz. whetlier the Columbia slowed down to avoid injury to tte tow, 
and, if so, at what point, relatively to th.ë then position of the lat- 
ter, ske did so. The learned court below bas found that the weight 
of this évidence is to the effect that she did not slow down at ail, 
and we, of course, regard that flnding with very great respect. But, 
apart from this, we hâve reached the conclusion, upon facts which 
are admitted or are indisputable, that the Columbia either wholly 
failed to reduce her speed, or did not do so soon enough, and there- 
fore, under ail the circumstances of this case, was in fault. 

The Columbia, as weU as the John Weir, was entitled to navigate 
where this accident oceurred, and the rule generally applicable to 
such cases does not subordinate the right of a steamboat to pro- 
ceed upon its voyage to the requirements of a tow which is extraor- 
dinarily "tender" and unflt for navigation. But the présent case 
is not within the gênerai rule, The standard for most cases is not 
the measure of due care in ail, and in this one the clearly estab- 
lished facts are peculiar and controUing. The Columbia was mak- 
ing à trip which, for a considérable period, she had made daily, 
and the John Weir, in bringing this tow down the river, was en- 
gaged in her customary employment. Similar tows had been fre- 
quently met by the Columbia in this vicinity. Ordinary prudence 
demanded that she should slow down in time to avoid endangering 
their safety, and it was her constant habit to do so. Upon this par- 
ticular occasion there was no especial reason for omitting that pré- 
caution, and those in charge of the tow were justified in assuming 
that it would be taken as it had previously been. At the place of 
the accident the channel was narrow, the water was shallow, and 
the tide was ebbing. With thèse conditions it is mauifest that the 
steamboat, in passing up, would, if not slowed, produce an unusually 
violent disturbance of the water, and the évidence is that she did. 
That there was a duty to slow down, and in time, seems to be ad- 
mitted, and we think is unquestionable. The contention really 
made is that this duty was performed, but that position is rendered 
untenable by the indubitable fact that the commotion which waa 
made by the Columbia, and which actually did cause the injury t6 
the EUen Herron, could not hâve oceurred if the speed of the Co- 
lumbia had been properly checked, and in due time. If anything 
had been shown from which it might justly be inferred that the 
Columbia did not negligently fail to slow down, but that her omis- 
sion to do so was occasioned by somè excusing circumstance, the 
case presented would be very différent from that which is before us 
upon this record. But the allégation on behalf of the Columbia be- 
ing that she did slow down in time, and that allégation being not 
Bustained, she was rightly held responsible for the casualty which, 
by slowing, she might hâve prevented. We hâve mentioned only 
such of the facts of the case as our method of dealing with it has 
seemed to directly involve. Those which we hâve not stated are 
suiflciently and satisfactorily set ont in the opinion of the learned 
judge of the district court. 

The decree of the district court is aflSrmed, with costs. 
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THE WILD PIGEON. 

mSÛRANOB CÔ. OF NOKTH AMERICA et al. T. THE ENBEGIA 
and THE WILD PIGEON. 

,: (District Ootirt, S. D, New Xork. April 7, 1894.) 

COLLIBIOn-rDAMAOBB — AVERAQB.ChABOES AGAIN8Ï CaBGO IN FOEEIGN PORT. 

A cargo owner may recover from the shlp, as damages for a négligent 
collision In Am^ican waters, average charges by reason of the collision, 
legaUy assessed against his cargo in the forelgn port of destination, al- 
thbugh Buch charges could not hâve been allowed, on an adjustment of 
average Tinder our law, beeause of the ship's fault. 

This was a libel by the Insurance Company of North America and 
others against the steamship Energia and the schooner Wild Pigeon 
for damages hy collision between the vessels to the cargo of the 
steamship, of which libelants were insurers. The steamship was 
held in fault. 56 Fed. 124. The question of libelants' right to 
recoTçr, as damages, average charges upon the cargo, was submitted 
upon the pleadings and a stipulation as to the facts. 

Butler, Stillman & Hubbard and Mr. Mynderse, for libelants. 
Wing, Shoudy & Putnam, for respondents. 

BROWN, District Judge. The libelant company was insurer of 
a shipment of 68,838 cases of oil by Oarleton & Moflfat on board 
the steamship Energia, deliverable at Shanghai, China. In going 
down New York Bay, the steamer met with a collision, by her own 
fault, which compelled her to return to New York for repairs. The 
Energia, 56 Fed. 124. Pending such repairs, about 30,000 cases 
had to be discharged, of which 16,508 were so damaged by the col- 
lision that they were ordered to be sold in this port, resulting in a 
net loss of $8,528.57. The libelants, representing the interest of 
MofiEat & Co., claim to recover not merely the above item of damage, 
about which there is no controversy, but certain additional charges 
upon the cargo for geûeral and particular average, resulting from 
the collision. The question of damages is submitted upon the 
pleadings, and the written stipulation as to the facts, which, besides 
those above stated, recites as follows: 

"The Sound portion of Carleton & Moffat's shipment havlng been partly 
discharged pending repairs to the Energia, was reshlpped and was carried to 
and delivered at Shanghai, China, to the consignées under the bllls of lading. 

"At the time of delivery at Shanghai, and as a condition of delivery, a cash 
deposit was exacted from the consignées by the ship owners to cover gênerai 
average and spécial charges, to h© stated under an adjustment to be made 
In London. This was under a practice prevailing at Shanghai. 

^'The law of Great Brltain was in force in Shanghai under the jiu^lsdiction 
of consular courts. 

"By such adjustment of the expenses Incurred in New York foUowlng the 
collision the gênerai average charges upon the sound portion of the ship- 
ment are $953.11, and the spécial charges thereon, consisting of certain steve- 
dore and appralsers' bills, amount to $636.06. 

"The above gênerai average and spécial charges hâve been pald or will be 
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retalned by the ship owners from the cash deposlts made by consignées at 
Shanghai, npon the ground that they are lawfully collectible notwithstand- 
Ing any négligence in respect to the collision. 

"(In the above stated item of gênerai average and spécial charges no ac- 
count Is taken of the damage alleged to hâve been sustained by about 6,000 
cases of Carleton & MofCat's shipment, by rain whlle on lighters at New Yorli, 
after the collision. The said cases, about 6,000 in number, were not re- 
shipped and were sold in New York.) 

"The libelants claim the direct damages to the said 16,508 cases, amount- 
Ing to $8,528.57, with interest thereon from the 22d day of December, 1892, 
and the said gênerai average and spécial charges amounting to $1,589.17, with 
Interest thereon from this date. 

"The claimants of the steamer object to any allowances to the libelants in 
respect to such gênerai average and spécial charges. 

"Bngllsh authorities may be referred to as showing the law of Great Brit- 
aln on the point of gênerai average and spécial charges belng collectible." 

I do not perceire any sound reason in justice or in common sensé, 
why both tke gênerai and the particular average charges, to which 
the residue of the cargo is legally subject in Shanghai, should not 
enter into the damages to be recovered for this collision. The rule 
of damages hère is "restitutio in integrmn" (The Potomac, 105 U. S; 
630); and this rule as plainly demands compensation for a charge 
or expense lawfuUy imposed upon the sound part of the cargo, as for 
a détérioration or physical injury to another part, when both are 
equally the direct results of the collision. The loss to the cargo 
owner is alike in both; and both, upon the stipulated facts, are 
alike the direct and natural conséquence of the collision. It is im- 
material that the charge or expense in dispute has to be paid at 
Shanghai, instead of hère; or that it is payable to the ship owner 
who is in f ault, so long as the charge is a lawful one where it arises. 
If the exaction were an illégal one, no claim for it would hère arise; 
for then it would not be the proper and natural resuit of the collision, 
but of a new agency, and an independent wrong, for which an inde- 
pendent remedy must be sought. But by our law, as well as by the 
English law, ail average charges for the voyage are to be determined 
and adjusted by the law of the place of destination, which in this case 
was Shanghai, governed by English law. See The Mary Thomas 
[1894] Prob. Div. 108. From the moment of collision, therefore, 
the sound part of the cargo became liable to thèse average charges, 
should it ever reach its destination; and as that destination has 
been reached, that item of damage has become flxed, and is, there- 
fore, recoverable hère as one of the direct and necessary légal results 
of the collision. 

It is urged that the charges referred to arise from the law of 
average, and not from the collision; and the case of The Marpessa 
[1891] Prob. Div. 403, is cited as authority for this contention, where 
the average charge for a jettison was regarded as not the direct re- 
sult of the collision, but as arising from the peculiar relation of ship 
and cargo. A case of jettison is to some extent peculiar and ex- 
ceptional, and not like this, a charge for services rendered to ship 
and cargo, for which an ordinary right of action at law would arise; 
though I confess myself not satisfled with the reasoning or the 
décision in the case of The Marpessa. The loss seems to me as 
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direct as the Ipss of an exîstîng charter, or of profits under a âxed 
contract, which. are hère constantly allowed. Williamson v. Barifett, 
13 How. 110, 112; The Belgenland, 36 Fed. 504; The Oity of Alexan- 
dria 40 Fed. 699. 

A charge paid for a salvage service, made necessary by a collision, 
is strictly analogous to the présent claim, so far as respects its 
directness; and the charge for salvage is always allowed as an item 
of damage against thé ship in fault. The Ackerman, 8 Ben. 496; 
The Fletcher, 42 Fed. 504; La Champagne, 53 Fed. 398. It might 
as well be claimed that the law of salvage was in such a case the 
cause of the salvage charge, as that the law of average is the cause 
of the àverage charge against the cargo in a case like this. It is 
not the law, but the f acts and the relations which the law recognizes, 
that are the causes and the grounds of the average charge. 

Thé grounds of the gênerai average charges in this case were the 
neceàsary services and expenses rendered to and for the ship and 
cargo Tipontheir return to this port, as a port of refuge; the charges 
were made necessary by the collision, and by nothing else; the par- 
ticulai* charges were fOr the cargo alone. If the adjustment of aver- 
age cpuld hâve been made hère, those charges would not hâve been 
allowed against th.e cargo, because of the ship's fault (The Ontario, 
37 Fed. 220; Snow v. Perkins, 39 Fed. 335; Balli v. Troop, 37 Fed. 
890); but as the adjustment is lawfully made under a foreign law, 
which does not recognize any liability in the ship under the ex- 
ceptions of négligence in the bill of lading, and therefore allows her 
tocollett thèse charges from the cargo in the flrst instance, our 
law, ^hich takes note of the foreign law as a fact, and as one of the 
circùmstancès of the voyage on which this collision occurred, must, 
in order to give complète restitution, allow the cargo owner to re- 
covët back the charge which the collision, under the foreign law 
ofayerage adjustment, has imposed upon the cargo, because that 
chai'gé was the necessary resuit of the collision according to the 
law of the destination upon the voyage on which the ship was en- 
gagea. This does not at ail reverse the foreign law of adjustment; 
it simply recognizes that law as a fact, and the payment of average 
as a necessary resuit of the collision. Our law, as the law of the 
forum, must govern in the adjustment of damages upon a collision 
happening hère (The Scotland, 105 TJ. S. 29, 30) ; and hence full resti- 
tution must be given iaccording to our law. alone. 

Decree for the libelants, including the charges claimed. 
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FELTON V. ACKERMAN. 

(Circuit Court of Appeals, Sixth Circuit April 3, 1894.) 

No. 139. 

1. Eeceivek— Apçeal feom Injunction. 

A receiver appealed from an order of ttie court by wlilcli he had been 
appointed, granted upon Intervening pétition, and restraining liim from 
obstructing a road wliicli tlie court found to liave been improperly vacated. 
Hdd, XhaX the appeal was consonant witli tlie relation whicli ouglit to ex- 
ist between tlie receiver and the court, as tlie pétition and answer were in 
the nature of an adversary proceeding in which the receiver represented 
the interest of the owner of the property of which he was temporarily in 
charge. 

2. Samb— Injunction of Public Nuisance. 

If, upon intervening pétition, it be shown that a receiver bas been guilty 
of a public nuisance, such as the érection of a fence across a highway, it 
is the duty of the court to order its discontinuance, although the public 
charaeter of the nuisance would prevent the petitioner from maintaining 
a suit thereon for injunction. 

8. Same— Vacation dp Road. 

A receiver bas no lawful right to obstruct a road which bas been va- 
cated by a road commlssloner upon pétition of certain persons said to be 
résident along and in the vicinity of the road, where there has been a fail- 
ure to comply with the provision of the statute (Act Tenu. 1891, p. 1) in 
relation to notice, viewers, and waiver of damages. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This was an intervening pétition by Léo Ackerman against Sam- 
uel M. Felton, receiver of the Cincinnati, New Orléans & Texas 
Pacifie Eailway Company, seeking to enjoin him from continuing 
to obstruct a crossing. An injunction was granted by the circuit 
court, and the receiver appealed. 

Harmon, Colston, Goldsmith & Hoadly and Lewis Shepherd, for 
appeUant. 
W. Q-. M. Thomas, for appellee. 

Befôre TAFT and LURTON, Circuit Judges, and EICKS, District 
Judge. 

TAPT, Circuit Judge. Léo Ackerman, the appellee, flled au inter- 
vening pétition, in a case now pending in the circuit court of the 
United States for the eastern district of Tennessee, wherein Samuel 
Felton, the appeUant, had been appointed receiver of the Cincinnati, 
New Orléans & Texas Pacific Railway, the lessee of the railroad 
known as the Cincinnati Southern Eailway, built and owned by the 
city of Cincinnati, Connecting Cincinnati and Chattanooga. 

The pétition averred that the petitioner was a butcher in Chat- 
tanooga, and owned and used in his business 17 acres of land, with 
a slaughterhouse on it, situate on Shallow Ford road, several miles 
from Chattanooga; that this road was his only means of reaching 
Chattanooga from his slaughterhouse; that 1,200 feet from his 
property, and between it and Chattanooga, the right of way of the 
Cincinnati Southern Eailway crossed the Shallow Ford road; that 
v.6lF.no.3— 15 
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ever since the building of the railway, there has been a crosaing at 
the intersection, over which it was necessary for petitioner to drive, 
in order to reaçh Okattanooga, but tliat Felton, as receiver of said 
railway prciperty, had, within a f èw days previous to the filing of the 
pétition, unlawfully and without right, built a fence over the Shallow 
Ford road, and closed the crossing. Petitioner prayed that the 
receiver might be enjoined from continuing the obstruction. The 
receiver answered, alleging that the Shallow Ford road had been 
duly closed, at the railway crossing, by the road commissioner of the 
district, as provided by law, and that he was not obstructing any 
highway by continuing hls railway fence over wliat had been, but 
what was not now, Sliàllow Ford road. The court below found that 
the road had not been properly vacated according to law, and 
granted the order pirayed for. This is an appeal from that order 
by the i-ecelver. 

The flrst question suggested is, whether it is consonant with the 
relations which ought to exist bètween a receiver and the court 
appointing him, that he should be allowed to appeal from an order 
of the kind made hère. We think it is. The leamed judge at the 
circuit allowed the appeal, and we see no reason why he should not 
hâve done so. While it is true that the receiver is an arm of the 
court in thé administration of the property, yet, where persons 
intervene to obtain relief againsit him, because they cannot obtain 
full relief in any other forum, the issue raised by his answer to the 
pétition makes the proceeding mi adversary one, in which the re- 
ceiver represents the interests of the owners of the property, of 
which he is temporarily in charge. If, as such représentative, he 
feels aggrieved by an order of the court made in an adversary pro- 
ceeding. of thip character, it is difficult to see why he should not be 
permitted to hâve the order of the court reviewed by the appellate 
tribunal to which any other litigant may resort. Certainly, the 
owners of the property, if aggrieved by the order against the re- 
ceiver, might appeal, and there would seem to be no justice in pre- 
venting the temporary custodian of their property from doing so. 
As between parties to the action ciaiming an interest to the property 
which he is preserving, of course the receiver can take no part; but 
where the appeal is in the interest of the property, and therefore 
in the interest of ail who shall thereafter be shown to hâve any right 
to the property, it is quite convenient and proper that the receiver 
should be allowed to conduct the appellate proceeding. 

It is flrst objected to the order granted below that the injury to 
Ackerman, as shown by the proof, was of the same character as 
that sufEéred by the publie, and that there was no peculiar damage 
to him, différent from that which the public sufifered in the obstruc- 
tion of the highway, which should enable him to bring suit, on his 
own account, to recover damages for the obstruction, or to enjoin its 
continuance. The peeuliar damage which he sets up in his pétition 
is the damage to him as a butcher by reason of the fact that he can- 
not reach Chattanooga by any other road than the Shallow Ford 
road, closed by the receiver. It is made perfectly plain by référence 
to the plat and by afiQdavits on file in the case, that the only effect of 
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closing the Shallow Ford road upon Ackerman's route from liis 
property on the Shallow Ford road to Chattanooga, is to require that 
he shall pass down on the east side of the Cincinnati Southern Rail- 
way for about 200 yards to Harrison avenue, a road parallel to the 
Shallow Ford road, and there cross the railroad, instead of crossing 
the railroad by the Shallow Ford road, and then passing down on 
the west side of the railroad to Harrison avenue, and thence into 
Chattanooga. Harrison avenue is the main road into Chattanooga 
from the vicinity of Ackerman's slaughterhouse. It does not appear 
that the route on the east side of the railroad is any more circuitous 
than that on the west, and, even if it did, the authorities are quite 
clear to the point that such a damage is not one which can be rem- 
edied by private action. It is a damage which the public share with 
the particular complainant Farrelly v. Cincinnati, 2 Disn. 516; 
Hubert v. Groves, 1 Esp. 148 j Wilkes v. Hungerford Market Co., 
2 Bing. (N. C.) 281; Holman v. Inhabitants of Townsend, 13 Metc. 
(MassO 297; Smith v. City of Boston, 7 Cush. 254; Baxter v. Turn- 
pike Co., 22 Vt. 114. 

In Lowery v. Petree, 8 Lea, 678, Judge Freeman remarked: 

"No person can maintaln an action for a common nuisance where the Injury 
or damage is common to ail. Some spécial damage to the plaintifE must be 
averred and proven, and for this damage alone, he can sue and be compen- 
sated." 

The reason why one person cannot sue for damages or an injunc- 
tion to abate the obstruction of a road when the injury is shared by 
the complainant with the rest of the public is that, otherwise, the 
courts and the trespasser would be burdened by a multiplicity of 
suits. The law, therefore, requires that what is a public injury, shall 
be redressed by some person, entitled to represent the public. One 
remedy is by indictment of the wrongdoer and abatement of the 
nuisance. Another remedy is that the public prosecutor shall file a 
bill on behalf of the public for an injunction. Wood, Nuis. 938. 

In the présent case, however, we are of the opinion that the prin- 
ciple relied on, cannot aid the appellant. He is the receiver of the 
fédéral court; and, whUe it is true that this is an adversary pro- 
ceeding, as already stated, he does not lose his character as an 
offlcer of the court, with ail the conséquences as to directness of 
remedy against him which this relation makes necessary. Sec- 
tion 2 of the act of August 13, 1888, defining the jurisdiction of the 
circuit courts of the United States, .provides that whenever, in any 
cause pending in any court of the IJnited States, there shall be a 
receiver or manager in possession of any property, such receiver 
or manager shall manage and operate such property according to 
the requirements of the valîd laws of the state in whîch such prop- 
erty shall be situated, in the same manner, that the owner or pos- 
sessor thereof would be bound to do, if in possession thereof. And 
then foUows a provision for punishment of any receiver who shall 
violate the foregoing requirement. If Ackerman, by his pétition 
and his proof, shows that the receiver bas been guilty of a public 
nuisance in erecting a fence across the highway in the adminis- 
tration of the trust, it is the duty of the court to make an order 
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enjoining Mm from doing so, even though, in an independent ac- 
tion, Ackerman, as an indîvidûal, may not be able to obtain such 
relief. It is of the greatest importance that receivers of the féd- 
éral courts shall not be violators pf the state laws; and wlierever 
a court is made to know, in any proper way, that its receiver is 
violating the law of the state in which is the property, of which he 
has charge, the court must sua sponte direct Mm to cease further 
violation. We cannot, therefore, on any technical rules of procéd- 
ure, however well esteblished as between private litigants, sus- 
tain this appeal, and reverse the order below, if it appears that the 
receiver's act, enjoined by the order of the court appealed from, 
was a violation of public right. 

We are thus brought to the question whether the receiver had 
any lawful right to close the Shallow Ford crossing, Porty-seven 
persons, said to be résidents and ovcners of property along and in 
the vicinity of this railway crossing, petitioned the road commis- 
sioner of the district în writing that the road be closed and abolished 
at the crossing. The road commissioner, on tMs pétition, and with- 
out further proceeding, made an order that the crossing be closed, 
and that the railway companies whose rights of way were crossed — ■ 
that is, the Western & Atlantic Eaîlroad and the Cincinnati South- 
ern Eailway — ^were authorized to close the same. Was the action 
of the road commissioner authorized by law? TMs dépends on the 
proper construction of the Tennessee road act of 1891, to be found 
on the first page of the Acts of Tennessee for that year. It is 
quite embarrassing for a fédéral court to attempt to construe a 
measure, so peculiarly local la its nature as a county-road law, in 
advance of the suprême court of the state whose act it is. We 
hâve been referred to no décision of the suprême court of Ten- 
nessee in wMch this law has been under review, and we dérive 
little light in respect to the construction of this law from the few 
décisions there are, upon previous laws. The act of 1891 is a com- 
pilation, revision, and amendment of ail previous road laws of the 
state. It inaugurâtes a new System. The power over county 
roads is transferred from the immédiate control of the county court 
to road commissioners. The second section of the act requîres 
the county court to divide the county into one or more road dis- 
tricts, and provides for the élection of one road commissioner for 
each district, every two years. Section 5 provides that each com- 
missioner shall hâve control of the highways and bridges in his 
district, and shall hâve gênerai supervision of the overseers or con- 
tractors thereof, and shall direct the manner of working the roads in 
Ms district. Section 6 permits him to make contracta not in ex- 
cess of the road fund, assigned to his district for the year. Sec- 
tion 10 requires each commissioner to keep, in a book provided 
for the purpose, a correct record of ail his officiai transactions, and 
to make a full and complète report of the same to the judge of the 
county court in December of each yeàr. Section 14 is as follows: 

"That ail api)llcatIons to open, change or close a road shall be made by writ- 
ten pétition, signed by the applicant, to the commissioner of the district 
through which the road runs, or Is asked to be located, specitying in particular 
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the changes or action asked, or If the road extends Into two or more districts, 
or is the dlviding Une betweeni districts, then to the commissioners of said 
districts; but no road shall be opened, changed or closed without giving at 
least flve days' notice to ail parties Interested of the time said road or roads 
are to be opened, changed or closed, and a surveyor or civil engineer may be 
employed if necessary to locate the same. Land owners and those controlllng 
land touched by the proposed hlghway shall be deemed Interested parties; if 
any owner of the land so concerned is a nonresident, then notice to his agent or 
attorney, if any such agent or attorney résides in the county, shall be snfficient. 
If there be no such agent or attorney, then the notice shall be made by pub- 
lication for foin- (4) consécutive weeks in the newspaper having the greatest 
circulation in the county, the last publication to be at least one (1) week 
before the hearlng. Where the opening, changing or closlng of a public high- 
way only aflects one commissioner's district, the said commissioner shall as- 
soclate with himself two other freeholders of said district whom he has never 
consulted upon the question involved, and who shall be in no way related to 
the parties affected by such change, closlng or opening of said highway, and 
who shall take and subscribe to an oath before said commissioner to act with- 
out favor or partiality in the matter, whose oath thus subscribed shall beeome 
part of the record, upon appeal being taken, and the said commissioner and two 
freeholders shall constitute a jury of View, and said jury shall bave the power 
of condemnation and to assess damages, which shall be paid out of the gênerai 
funds raised for county purposes, upon the order of the commissioner on the 
county judge or chairman of the county court, who shall issue his warrant 
therefor if he approves the same. Any person or persons considering them- 
selves aggrieved by the action of the jury of view may appeal to the next quar- 
terly county court, and from there to the circuit and suprême courts. Ih 
case of an appeal the jury of view shall forward ail the papers in the case, 
with their action on the same, to the said quarterly court appealed to. AU 
costs accruing in said suit shall be paid by the appellant. If the action of the 
jury of view is sustained by the court giving final décision, unless for good rea- 
son It should otherwlse order. Shoiild such case be decided against the jury 
of view, then ail costs and any additional damages assessed by the court shall 
be paid out of the gênerai fund raised for the current county purposes. If the 
action of the jury of view be affirmed the commissioner or commissioners shall 
then proceed as if no appeal had been taken; if otherwise the order of the 
court shall be carried out. Ail persons appealing from the décision of a jury 
of view to any court having jmrisdictlon of the matter shall exécute a bond 
for the costs of the suit. In case of an appeal the district attorney gênerai 
shall attend the case for the county in the circuit court, and shall be paid the 
sum of flve dollars for each case attended and the attorney gênerai for the 
State shall represent the county in such cases before the suprême comt. Thie 
jury of view shall reçoive one dollar per day for their services, which, with 
other costs and damages accruing upon the opening, closlng or changing of 
roads, shall be paid out of the gênerai county funds upon the order of the com- 
missioner upon the judge or chairman of the county court, upon which he shall 
Issue his warrant, subject always to his approval. Whenever land owners 
and those controUing land touched by the highway proposed to be changed, 
closed or opened shall walve in writing any claim for damages sustained hereby 
then the commissioner or commissioners shall proceed independently of a jmy 
of view, to exécute the particular action asked in the pétition, if in their discré- 
tion they think the public interests shall not be materiaJly injnred thereby. 
The commissioner may without pétition or application, proceed to open, close, 
change, and construct any public highway which he may deem to be necessary 
for the public interests. Where any two road districts are involved in any 
question requiring the jury of view the two commissioners and one freeholder 
shall constitute said jiu-y, and where three or more districts are Involved then 
the coaimlssioners of ail the districts interested shall constitute the same and 
no comiBissioner shall be required to take an oath before serving on such 
jury of vi»w." 

Section 29 provîdes that any person or persons who shall obstruct 
any public highway, or render It inconvénient or hurtful to the 
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traveling public^ or Who may encroaçh upon the samé in construct- 
ing any fence, wall, or like improvendènt, shall be gililty of a misde- 
meanor, and fin^â 93 in the case 6t other misdemeanora. 

An examination of section 14 shows the législative plan for the 
opening, changing, or cïosing of roads to be — First, a pétition; sec- 
ond, five days' notice to the interested parties as defined by the 
statute; third, a héaring before the commissioner and two dis- 
interested freeholders, in which the character of the change to be 
made either by opening, altering, or closing is detennined upon, 
the necessary land for the new part of the road is condemned, 
and the damages accrnîng to interested parties for the taking of 
the new land and the removal or change of the old road are flied. 
If ail the interested parties waive damages in writing, the road com- 
missioner may proceed without viewers. But until there is such 
a waiver, it seems to us that the commissioner has not jurisdic- 
tion to act without the assistance of viewers. The viewers are 
called in, not only to estimate damages, but to condemn land, and 
to act generally upon the pétition. They are to assist the com- 
missioner in deciding whether it is to the public interest to ex- 
pend the money necessary to acquire the land for the new road or 
to reimburse interested parties for loss, by reason of a removal of 
the old. They are to protect the taxpayer as well as the inter- 
ested and injured abutter. It is only when damages are waived 
in writing that their services are to be dispensed with. Then 
the public cannot be burdened with damages, and the private land- 
owner needs no tribunal to assess the extent of his injury. The 
law also provides that à pétition is not necessary to invoke the ac- 
tion of the commissioner, or to give him jurisdiction. He may 
open, change, or close any public highway in his discrétion when 
he deems it for the public interest But this does not dispense 
with the necessity for notice to interested parties, or for viewers 
to make condemnation, and assess the damages, It does not 
do away with the necessity for a hearing before final action can 
be taken. We cannot présume, without express words 'in the law, 
that, when the commissioner is to act without pétition, ail the other 
safeguards to the interested parties and the public, provided when 
a pétition is flled, are to be taken away. 

In the case at bar, ttere was nothing but a pétition. Such in- 
terested parties as there may hâve been had neither notice nor 
hearing. There was no waiver in writing of damages by inter- 
ested parties. It is unnecessary for us to décide who were inter- 
ested parties under the law. Conceding that they were limited 
to those whose property abutted on the changea part of the road, 
the change hère consisted of closing the crossing, and opening the 
road down to the Harrison avenue crossing. The interested parties 
were the two railroad companies and the owners of the land taken 
to make the new connection between the Shallow Ford road and 
Harrison avenue. There is no waiver of damages in writing by 
either railroad company or by the landowners along the new Con- 
necting road. Until that was flled, no valid change could be ef- 
fected without viewers. The proclamation and order of the road 
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comm'issioner on the simple flling of the pétition was unauthor- 
ized and Toid, and the order of the court below to enjoin the ap- 
pellant from proceeding to act under it, was right. The order of 
iujunction is affîrmed. 



NOBTHBBN PAC. R. CO. v. ETOSSBY. 

^Circuit Court of Appeals, Ninth Circuit. April 2, 1894) 

No. 122. 

1. Railboad Land Gbants— TJnsukvbted Lands— Tenants in Common. 

A land-grant rallroad company Is net a tenant In common with the 
United States in respect to lands which lie wltliln Its grant limits, opposite 
tlie completed Une, but which hâve not yet been surveyed, so as to render 
the odd sections belonging to the company distinguishable from the even 
sections reserved to the government. 
3. Same— Bkjoining Tbbspassbbs. 

The company has, however, such an interest in the lands as wlll entitle 
it to maintain alone (the government having refused to Joln with It) a 
suit to enjoin trespassers who are cutting timber from the lands in such 
manner that the denuded portions will fall within the odd, as well as the 
even, sections when the survey is made. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

This was a suit by the Northern Pacific EaUroad Company to 
enjoin John O. Hussey from cutting timber from certain lands. The 
circuit court having sustained a demurrer to the biU, and dismissed 
the cause, complainant appealed. 

J. K. Toole and Fred. M. Dudley, for complainant 

Thos. C. Bach (Lewis Penwell, of counsel), for respondent. 

Before McKENNA and GILBERT, Circuit Judges, and EOSS, 
District Judge. 

ROSS, District Judge. The bill, to which a demurrer was sus- 
tained by the court below, was brought by the Northern Pacific 
Eailroad Company to enjoin the appellee from cutting, felling, and 
removing timber from unsurveyed lands within 40 mUes of the road 
the company named was authorized to build, and did build, under 
and pursuant to the provisions of the act of congress approved July 

2, 1864 (13 Stat. 365), entitled "An act granting landsi to aid in the 
construction of a railroad and telegraph line from Lake Superior 
to Puget's Sound on the Pacific coast," by which act the Northern 
Pacific Railroad Company was incorporated, and power conferred 
upon it to locate, construct, and maintain a continuons railroad 
and telegraph line from Lake Superior, by the most eligible rail- 
road route, on a line north of the 45th degree of latitude, to a point 
on Puget Sound, with a branch, by way of the valley of the Columbia 
river, to a point at or near Portland. To aid in the construction 
of the road the company was, by the third section of the act, granted, 
subject to certain exceptions not hère necessary to be stated — 

"Bvery alternate section of public land, not minerai, designated by odd num- 
bers, to the amount of twenty alternate sections per mile on each slde of said 
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raili-Qad Une, £is said company.may adopt, ttrough the terrltorles of the United 
States, and ten alternate sections of land per mile on each slde of said road 
wUenèTer It passes throùgh any state; and whenever on the Une thereof the 
United States hâve fuU tltle not réserved, soid, granted, or otherwise appro- 
prlated, and free from préemption or other claims or rights at the time the Une 
of said road is deflnitely flxed, and a plat thereof flled In the office of the 
commissioner of the gênerai land office." 

The third section of the act further provided that: 

"Whenever prior to said time any of said sections, or parts of sections shall 
bave been granted, sold, réserved, occnpied by homestead settlers, or preempted, 
or otherwise disposed of , other lands shall be selected by said company in lieu 
thereof, nnder the direction of the secretary of the interior, in alternate sec- 
tions and designated by odd numbers, not more than ten miles beyond the 
limits of said alternate sections. * * •" 

By the sixth section it was enacted : 

"That the président of the United States shall causé the lands to be sur- 
veyed for forty miles in wldth on both sides of the en tire Une of said road, 
af ter the gênerai route shall be flxed, and as fast as may be required by the 
construction of said railroad. And the odd sections of land hereby granted 
shall not be liable to sale or entry or préemption before or af ter their âurvey 
exoept by, said company, as provided in this act; but the provisions of the 
act of September, eighteen hundred and forty-one, granting préemption rights, 
and the acts amendatory thereof, and of the act entitled 'An act to secure 
homesteads to actual settlers on the public domain,' approved May twen- 
tieth, eighteen hundred and sixty-two, shall be, and the same are, hereby ex- 
tended to ail other lands on the Une of said road when surveyed, excepting 
those hereby granted to said company. And the réserved alternate sections 
shall not be sold by the government at a price less than two dollars and flf ty 
cents per acre when offered for sale." 

The bill allèges that the complainant accepted the grant, and 
located and constructed the Une of railroad and telegraph it was 
authorized to build, completing the construction thereof prior to 
the year, 1888; that the portion of the Une of the road opposite the 
lands constituting the hasis of this suit was deflnitely located, and 
a plat thereof flled in the ofQce of the commissioner of the gênerai 
land ofiSce, July 6, 1882, and its construction completed early in 1883, 
and accepted by the président on the 8th of May of that year. It 
i^ aUeged that the lands respecting which the suit is brought hâve 
not been surveyed by the govemment, but are within 40 mUes of 
the complainant's road, and, when surveyed, will faU within town- 
ship 11 N. of range 6 E. of the principal Montana meridian; that 
none of thèse lands are, or ever hâve been, known minerai lands, 
but are nonmineral in character; that they are broken and moun- 
tainous, not adapted to agricultural pursuits, but are covered with 
a heavy growth of timber, for which alone they are valuable; that 
thèse lands were, on July 2, 1864, and at the time of the deflnite 
location of the complainant's road, and of the flling of the map 
thereof in the ofiQce of the commissioner of the gênerai land office, 
public lands of the United States, not réserved, sold, granted, or 
otherwise appropriated, and free from pre-emption or other claims 
or. rights; that ail of the said lands belong either to the complainant 
or to the United States, complainant's right and title thereto being 
that conveyed by the aforesaid act of congress; that the United 
States hâve neglected to cause the said lands to be surveyed, al- 
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though requested to do so bj complainant, for which reason it is 
impossible that the lands embraced by the grant to tlie complainant 
can be distinguished from those owned hy the government; that, 
notwithstanding thèse facts, the défendant, in October, 1892, after 
making application to the land department of the government foi- 
permission so to do, and the refusai of his pétition, entered, with- 
out any right, authority, or permission, upon the said body of un- 
surveyed lands, including what will be, when surveyed, odd-num- 
bered as well as even-numbered sections, and commenced to eut 
down the timber thereon, and to manufacture the same into saw 
logs, lumber, and other mercbantable commodities, and to remove 
the same therefrom, and to sell and dispose thereof for spéculation 
and purposes of merchandise; that he has so eut 850,000 feet of saw 
logs, and threatens to and will, unless restrained by the court, con- 
tinue to eut, remove, and dispose of the timber on said lands, to the 
irréparable damage of the complainant; that the complainant has 
heretofore requested the United States to join with it in actions 
to protect the timber upon the said lands, but that the request was 
refused. Complainant accordingly brought the présent suit alone, 
and insists that it is entitled to the injunction asked — ^Pirst, upon the 
gronnd that complainant and the United States are tenants in 
common of the unsurveyed lands in question; and, second, that, 
if this be not so, still complainant has sucb an interest in the pro- 
tection of ail the unsurveyed lands within the limits of its grant as 
entitles it to maintain the suit. 

Are the complainant and the United States tenants in commOn 
of the body of unsurveyed lands within the limits of complainant's 
grant? That the title of the railroad company attached tO the 
lands embraced within the primary limits of its grant at the time 
the route of the road was definitely flxed and a plat thereof flled 
in the office of the commissioner of the gênerai land office, and re- 
lated back to the date of the grant, is settled by décisions of the 
suprême court so numerous as to render their citation no longer 
necessary. True, the grant was upon the condition subséquent 
that the company build the road, which condition the bill shows 
complainant complied with. The grant to the Northern Paciflc 
Eailroad Company, therefore, attached on July 6, 1882, as of July 
2, 1864, to ail of the granted lands; and, as it was for 20 altemate 
sections per mile of the nonmineral public lands, designated by 
odd numbers, to which the United States had full title, on each side 
of the road through the territories, and as Montana was at those 
dates a territory, and the United States then held, according to the 
averments of the bill, full title to ail of the lands in question in 
this suit, the grant attached at and of the dates mentioned to 20 
alternate odd-numbered sections per mile of the public lands in 
question on each side of the road. The even-numbered sections 
within the same limits remained the property of the government. 
The grant was made with référence to the system of surveys estab- 
lished by the United States in respect to Its lands, and, as has 
been seen, the very act making the grant declared that the prési- 
dent should cause the lands to be surveyed for 40 mUes in width 
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OQ bqtltiçi^es of the entire line of road, after its gênerai route should 
be âxed, apd as fast as réquired by its construction. Such survey 
M'as maniJCestly essential, for, without it, it could net be known 
wMch were odd-numbered sections and which. eTen-numbered. 

While it is inipossible to distinguisb the lands granted to the 
ràilroad Company from those retained by the government until the 
survey is made, it needs only a survey in accordance with estab- 
lished statute rules to distinguish those of the ràilroad company, in 
which 1:Jie government haa no interest, from those of the government, 
in whiqh the ràilroad company has no interest. Tenants in common 
of a tract qf land, althongh their estâtes be several, hâve each an un- 
divided interest in tjie whole, and we are unable to understand 
how it caa with propriety be said that a grantee of speciûc parts 
only has an iindivided interest in thè whole. The décisions of the 
suprême court relied on by the appellant to sustain its position in 
this respect are unlikethe présent case. The act of congress in- 
volved in Ràilroad Co. v. Litchâeld, 23 How. 66, granted to lowa an 
undivided half of the whole tract of land lying on each side of the 
Des Moines river from Raccoon Fork to the Missouri line, at the 
same time conferring on the executive officers of the government 
the powép to make partition of the land between the government 
and the grantee. In Doe v. Wilson, 23 How. 457, it appeared that 
by a treaty made by thie government with the Pottawatomie tribe 
of Indians, by which that tribe ceded to the United States their 
title and interest in certain lands, certain réservations were made 
to Indian villagers and to individual Pottawatomies, among others 
to Pet-chi-co, two sections. The sections so reserved were not other- 
wise described, but the treaty provided that they should be "se- 
lected under the direction of the United States after the land shall 
hâve been surveyed, and the boundaries shall correspond with the 
public surveys," and that patents should be issued by the govern- 
ment to their respective owners. In principle, that case was much 
like those Mexican grants, of which Frasher v. O'Connor, 115 U. S. 
102, 5 Sup. et. 1141, was one, where a certain quantity of land was 
granted to be located by the government within deflned boundaries 
containing a larger quantity. In each of those cases the grantee, being 
entitled only to the spécifie quantity named, which might be located 
on any part of the whole tract, manifestly had an undivided interest 
in the whole until the quantity to which he was entitled should be 
set apart to him in severalty. Nôt so, however, in the case at bar, 
where, by the grant, the title conferred upon the ràilroad company 
was conflned to certain spécifie sections of land, ail of which became 
vested by the grant in the company, and which needed only the gov- 
ernment survey to distinguish them from the adjoining sections, 
of which the government remained the sole owner. But, because it 
cannot be properly held that the complainant and the United States 
are, prior to its survey, tenants in common of the entire body of 
lands within the limits of the grant to the ràilroad company, does 
it necessarily follow that a trespasser may, with impunity, go upon 
the lands, and eut dOwQ and destroy of carry away the timber grow- 
ing upon them? The bill shows that the lands in question are alone 
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valuable for the timber that grows upon them. To eut down, de- 
stroy, or carry away the timber thereon is, therefore, essentially to 
destroy and take away tbe rery substance of the estate. That an 
injunction will be awarded, in behalf of one showing the necessary 
interest in the property, to prevent such waste and destruction, is 
thoroughly settled. Erhardt t. Boaro, 113 U. S. 537, 5 Sup. Ct. 
565. 

It is apparent that the complainant has no adéquate remedy at 
law. It cannot maintain an action for damages for the cutting of 
any tree or trees upon the lands in question, or any other action at 
law, for the reason that it would be essential to the maintenance 
of such an action for the plaintiff to show that the particular tree 
or trees for the cutting of which damages were claimed, or other 
relief was asked, came from the land of the plaintift; and this, as 
has been seen, is impossible to be shown in adrance of the govern- 
ment survey. Yet the bill shows that the défendant, without any 
right or authority whatever, — in other words, as a mère trespasser, 
— has entered upon the body of unsurveyed lands within the lim- 
its of the grant to complainant, and, for purposes of spéculation 
and sale, has commenced to eut down the timber thereon, and to 
manufacture the same into saw logs, lumber, etc., and has so eut 
850,000 feet of saw logs, and will, unless restrained, continue those 
illégal acts, and thus remove the very thing which constitutes the 
chief, if not the only, value of the lands. Every tree already felled 
by the défendant, and every tree intended to be eut by him, in the 
prosecution of his undertaking, necessarily impairs the value of the 
complainant's interest in its grant, for the condition of the lands 
within the grant limits necessarily renders it uncertain and im- 
possible to ascertain how many of such trees hâve been or will be 
eut from the lands belonging to complainant. This very uncer- 
tainty would seem to vest in such grantee the right to protect the 
whole as against a mère trespasser and wrongdoer. In the case 
of Ross V. McJunkin, 14 Serg. & E. 364, land warrants had been 
issued to John and William Menough, — to John for 300 acres, 
and to William for 200 acres, — which had been sur\'eyed together, 
and a gênerai dlagram of survey retumed, which contained no di- 
vision Une, nor anything to dlstinguish the one tract from the 
other. The parties to that action, which was ejectment, derived 
thelr titîes respectlvely from John and William Menough, and 
Gibson, J., speaking for the suprême court of Pennsylvanla, said; 

"The nature of the interest which the original owners of the warrants held 
under their joint snryey will go far to settle the rights of the parties before us. 
They were grantees from the state, not of an undivided interest In the whole, 
but of separate and distinct parts of the whole; consequently, they were not 
tenants in common. The grant to the one would not hâve entitled him to 
possession in common of the whole; nor, If one had been disseized, could he 
hâve recovered an undivided portion from the other. The truth Is that the 
survey was Imperfect, and, although a valld appropriation of the land as to 
strangers, it left their rights, as between themselves, suspended tlU the sub- 
ject of the grant to each should be specifically designated by the proper offlcer, 
or by themselves." 
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The bill, however, in the présent case allèges that the acts com- 
plainèd of are conitiiitted by the défendant upon what, when sur- 
vpyed, will be cdd-numbered sections, as well as what will be even- 
numbered sections, of the lands within the grant limits. The case 
is a novel one,- it must be admitted, but where so great a wrong is 
being perpetrated, as must be taken to be true for the purposes of 
the présent décision, and the party seeking to prevent the wrong 
bas no adéquate remedy at law, equity, we think, will afford the 
remedy. "Ubi jus, ibi remedium," is the maxim which f orras the 
root of aU équitable décisions. And responding to the objection 
that certain orders issued in the case of Toledo, etc., Ey. Go. t. 
Penpsylvania Co., 54 Fed. 751, were without précèdent, the court 
saidi; 

"Every jvst order or rtile known to equity courts was born of some emergen- 
cy, tô meet some new conditions, and was, therefore, in Its time wittiout 
precedeiit. If based on sound princlples, and beneflcent results follow tlielr 
eùforceiilent, affording neCessary relief to the one party wltliout imposing 
illégal bijrdens on ttie other, new remédies and imprecedented orders are not 
unwelcoine aids to tlie chancellor to meet the constant aûd varying demands 
for eqplt^tol6 relief," 

Judgment reversed, and cause remanded to the court below, with 
directions to oyerrule the demurrer to the bill, with leave to the 
defeiidant to answer. 



WOOD V. NEW YOKK & N. B. R. CO. 

(Oh-cult Court, B. Massachusetts. April 20, 1894.) 

No. 3,219. 

Equi'Tt-^I'aiities— Petitioït dp Receiveb. 

The receivers of a railroad company flled pétitions In the suit in which 
they were appointed, allegîng that a certain other railroad company, which 
was not a party to the suit, was imjustly discriminating against their com- 
pany, and praying that such discrimination be restrained. Héld, that there 
was no jurisdiction to grant such relief in the original suit, and the péti- 
tions sbould be dismissed. 

This was a motion to dismiss the pétitions of Thomas C. Platt and 
Marsden J. Perry, receivers, in the suit of Théodore F. Wood against 
the New York & New England Railroad Company. 

Strout & Coolidge, for receivers. 

J. H. Ben ton, Jr., and Henry 0. Robinson, for New York, N. H, & 
H. E. Oo. 

OOLT, Circuit Judge. The motion to dismiss the pétitions of the 
recpivers in the above-entitled cause relates solely to a question ot 
equity procédure,, and in no way involves the merits of the contro- 
versy between the parties. The only question at présent to be de- 
termined is whether the New York, New Haven & Hartford Eailroad 
Company can properly be brought in as respondent in this cause 
upon pétition of the receivers, or whether it should be proceeded 
against by a separate biU. The présent bill was brought by Théo- 
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dore F. Wood against the New York & New England EaUroad Com- 
pany, and the petitioners, Thomas 0. Platt and Marsden J. Perry, 
hâve been appointed receivers of the railroad by a decree contain- 
ing the provisions usual in such cases; enjoining ail persons from 
interfering with their possession, control, and management of the 
railroad. The receivers now bring two pétitions against the New 
Haven Company, in which they allège tbat said company has, in 
violation of universal and established custom, the provisions of its 
charter, the statutes of Massachusetts, and the interstate commerce 
act, Tinjustly discriminated against the New England Railroad Com- 
pany as to the transportation of freight, and praying that said com- 
pany be ordered to cease such discrimination, and may be enjoined 
therefrom, and may be ordered to give to the New England Eailroad 
Company equal privilèges, in this regard, with other Connecting 
Unes, and that a preliminary restraining order may issue. The 
New Haven Company now move to dismiss thèse pétitions, on the 
ground that the court has no power to grant the relief prayed for 
in this suit. 

It is clearly within the power of the court to control the admin- 
istration of the railroad in the hands of its receivers, and, in- 
cidentally, to restrain by injunction any act of any person or corpo- 
ration, whether a party to the suit or not, which interfères with the 
possession or control by the receivers of any of the property of the 
railroad, whether actually or constmctively in their possession. 
But thèse pétitions are of a différent character, and they do not 
charge active or constructive interférence with property now in 
the possession of the receivers. They concern, primarily, the ques- 
tion of an obligation on the part of the New Haven Company to 
transact in a certain way that part of its business with which thèse 
receivers are concerned. They raise, therefore, a question of title 
between the receivers and a third person. They do not relate to the 
administration of the insolvent estate, but to a disputed claim made 
on behalf of the estate. I do not think thèse proceedings corne with- 
in the jurisdiction invoked by the présent biU, and in my opinion it 
would be contrary to the usual course of equity procédure to make 
the New Haven Company a party défendant to the bill, for the pur- 
pose of determining the questions raised by thèse pétitions. I shall 
therefore direct that the motion to dismiss the pétitions be granted, 
but without préjudice to the receivers to bring a new bilL 
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(Circuit Court of Appeals, First Circuit February 1, 1894.) 

No. 25. 

1. DiSMissAL CI' Appbal— Dkfkctivk Tbanscript— Cehtiorabi. 

A clerii's certiflcate, whidi sliows that certain parts of the record were 
omitted from the transcript by direction of appellant's attorney, is never- 
theless sufflclent to bar a motion to dismiss the appeal, when it does not 
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appear that the omitted parts are "necessary to the heîurlng" (C. C. A. Rule 
14, par. 3, 47 Fed. vil,); and in sucb case the appellee, if lie thinks the 
transcrlpt def ectlve, taust resort to a certlorarl or other remedy. 

S. THA.S8CRIPT ON APPBAL— WhAT TO CONTAIN. 

On an appeal In equlty, in the absence o( joint stipulation for simplifylng 
the transcrlpt, the clerk' should send up the whole of the record, in the 
strict sensé of the word, made as dlrected by Rev. St § 750, except that, 
when there has been a prevlous appeal, matters preceding the mandate 
should ordlnarlly be omitted; and^ if any parts thareof are omitted, even 
by joint stipulation, their nature should be indlcated. But as to the proofs, 
entries, and papers on file "necessary to the hearing of the appeal" (Rev. 
St I 698), the clerk, In the absence of joint stipulation, Is to be gulded 
ordlnarlly by the sélections of the appellant's sollcitor. 

8. Partial Appeals. 

It i8 no ground of objection that an appeal is expressly llmited to a part 
of the decree below, when this is the only part from which the appellant 
could appeal; especially in vlew of the fact that under C. C. A. Rule 11, 
which reqùires an assignment of errors to be flled simultaneously with 
the appeal, the légal efCect may be, In any case, a partial appeal. 

4 iNTBREèT— When Allowkd. 

When ail the equities of a suit growing out of contract hâve been settled 
by an appeUate court, and the cause remanded for the taking of an account 
pursuant to the opinion, the question of interest belng lef t open, it is the 
dùty of the court bélow to apply the ordinary rule of the American cases, 
which allows interest from the fillng of the bill. 

Appeal from the (Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit by the Nashua & Lowell Railroad Corporation 
against the Boston & Lowell Eailroad Corporation, upon a con- 
tract in writing concerning the business of the two roads. The 
circuit court dismissed the bill, but complainant appealed to the 
suprême court, which held that complainant was entitled to an 
accounting, and accordingly reversed the decree, and remanded the 
cause. 10 Sup. Ct. 1004. The circuit court then ordered a référ- 
ence to a master for the purpose of taking the account, and there- 
after ovçrruled exceptions flled by both parties to his report, and 
conflrmed the same. 49 Fed. 774. From that decree complainant 
appealed to this court. Défendant moved to dismiss the appeal, 
and on September 6, 1892, this motion was denied, in an opinion 
delivered by Mr. Justice Gray. 2 C. C. A. 542, 51 Fed. 929. The 
cause has now been heard on the merits of the appeal 

FranciG A. Brooks, for appellant 
Josiah H. Benton, Jr,, for appellee. 

Before PUTNAJM, Circuit Judge, and WEBB and ALDEICH, 
District Judges. 

PTJTNAM, Circuit Judge. This cause comes into this court on 
an appeal by the Nashua &• Lowell Eailroad Corporation, taken 
April 29, 1892, with a citation returnable May 28, 1892. May 5, 
1886, a decree had been entered in the circuit court dismissing the 
bill, from which an appeal was taken to the suprême court, and was 
there duly considered on thé merits, ànd an opinion rendered, found 
in 136 U. S, 356, 10 Sup. Ct 1004, closing as follows: "The decree 
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of the court below wUl be reversed, and the cause remanded for 
further proceedings in accordance with thls opinion." The sub- 
stance was that a portion of the claim made by the bill was dis- 
allowed and a portion allowed; but further detaUs need not hère 
be cited, as they fuUy appear in the opinion of the suprême court. 
The mandate of that court was issued May 26, 1890, and received 
and filed in the circuit court May 29, 1890, and it followed the con- 
cluding paragraph of the opinion aiready cited. Thereafterwards, 
July 21, 1891, the circuit court sent the case to a master by an 
order which in its preamble recited the mandate of the suprême 
court and referred to its opinion, and which directed the master 
"to take and state the account to which the complainant is entitled, 
and as set forth in the preamble hereto." 

The parties appeared before the master, and the account was duly 
taken, showing the amount due stated in the final decree in the 
circuit court, which will be hereafter referred to. At this stage 
of the case the Nashua & Lowell Eailroad Corporation claimed in- 
terest — ^First, from the dates when the various amounts were re- 
ceived by the Boston & Lowell Railroad Corporation; second, from 
the date of the filing of the bill, April 17, 1880; and, third, from 
the date of the filing of the amended bill, September 15, 1883 ; none 
of which was allowed. Exceptions to the master's report were 
duly taken, and were disposed of in accordance with an opinion 
of the circuit court which had been filed February 14, 1891, as 
foUows: 

"In View of the nature of the contract between the plaintiflf and défend- 
ant corporations, and of the décision of the suprême court upon appeal, and 
of the rules of law governing the allowance of interest, I think It would be 
Inéquitable to permit the plalntiff to recover Interest upon the basis claimed. 
I am of the opinion, therefore, that the plaintifC Is entitled to a decree for 
$26,124, with Interest from the date of the mandate." 

A final decree was entered accordingly, from which appeal was 
seasonably taken, as aiready stated. 

The biU was filed, not only against the Boston & Lowell Eailroad 
Corporation, but also against Hocum Hosford and Charles E. A. 
Bartlett. The final decree takes no notice of respoudents Hosford 
and Bartlett, and is technically defective in that respect They 
were at the most mère stakeholders. The fund în controversy came 
into the hands of the Boston & Lowell Railroad Corporation before 
the filing of the bill. No party has pressed for relief against either 
Hosford or Bartlett, and the decree of the court below should be at 
least so far modified as to dismiss the biU as against them, without 
costs. 

The only matter in controversy in this court, or substantially în 
controversy in the court below after the receipt of the mandate 
from the suprême court, has been the matter of interest, aiready re- 
ferred to. 

May 31, 1892, the Boston & Lowell Corporation filed in this court 
a motion to dismiss the appeal, for reasons therein stated, and which 
need not be set out hère at length. When that motion came on for 
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hearing, it also âled another motion to dismiss, tke substance of 
which îs stated in the opinion filed in this cause September 6, 1892, 
as follows: 

"That the appeal was not from the decree of the circuit court, but trom a 
part only of that decree; and that the transcript transmitted to this court 
was a copy of but a part of the record below." 2 O. G. A. 542, 51 Fed. 930. 

The opinion referred to said, toucMng tliat second motion, as fol- 
lows: 

"After one motion to dismiss had been flled and set down for hearing, the 
appéllee had no rlght to flle a second mcition to dismiss without leave of the 
court, and such leave should not be granted upon formai grounds only. If 
the appeal Is whoUy insufflcient to sustaln the jurisdiction of this court, the 
court may, of its own motion, taiie notice of the insufllciency at the hear- 
ing on the merits. If the transcript of record is imperfect, the appéllee 
might hâve suggested a diminution of the record, and asked for a certiorarl. 
It would doubtless hâve been more regular for the appellant to file in this 
coOTt a complète transcript, if not of the whole record of the circuit court, 
yet of go much thereof, at least, as set forth the entire opinion and mandate 
of the suprême court, and ail the subséquent proceedings in the court be- 
low. But the Imperfections of the transcript in this respect were not made 
a grotind of the original motion to dismiss; nor does the supplemental mo- 
tion point out what, if any, of the omitted parts are materlal. The whole 
opinion of the suprême court is published in the officiai reports, and there 
is no controversy as to Its scope. A copy of an opinion of Oolt, J., flled 
Februaxy 24, 1891 (omittëd in the transcript), proceeding upon the same 
ground as his opinion after the return of the master's report, has been sup- 
plied by the appellant by direction of this court; and the appeal is from so 
much of the final decree as the appellant complains of. Under thèse circum- 
stances, both motions to dismiss the appeal must be denled." 2 0. C. A. 545, 
51 Fed. 931. 

Thereafterwards the merits of the appeal were fuUy argued, and 
certain ad intérim and incidental motions and proceedings were had, 
which need not be recited hère at length, but which resulted in 
elaborate and fuU rearguments of the varîous propositions touched 
on in the foregoing extracts from the opinion flled September 6, 
1892. It will be noticed that this required a transcript of only the 
opinion and mandate of the suprême court, and the proceedings in 
the court below subséquent to the mandate. It called attention to 
the fact that the second motion to dismiss did not point out what, 
if any, of the omitted parts were material. It also stated that, if 
the transcript was imperfect, the appéllee might hâve suggested a 
diminution of the record, and asked for a certiorari. Notwithstand- 
ing the full reargument of the points covered by thèse propositions, 
and the claim pressed on the court that, inasmuch as the interest 
was disallowed by the court below on the ground that it would 
be inéquitable to permit the original complainant to recover it, 
this court cannot revise the equities of the case unless it has before 
it the entire record which was before the court below, a full recon- 
sideration of ail thèse propositions leads to the reafBrmation of the 
conclusions of the opinion flled September 6, 1892, and also to the 
additional conclusion that every substantial matter is before this 
court which was before the court below, with référence to the dispo- 
sition of the question of interest. Although the opinion in the cir- 
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cuit court, flled February 2i, 1891, disposing of the question of inter- 
est, is not strictly a part of the record, yet it is not improper to rcf er 
to it in a négative sensé, in that it shows that the learned judge of 
that court took into considération only the nature of the contract 
between the parties, the décision of the suprême court, and the 
rules of law governing the allowance of interest, and that nothing in 
it suggests to this court that anything of a substantial character 
bearing on the présent controversy is omitted from the record sub- 
mitted to us. The certificate of the clerk, appended to the record 
in this court, con tains the following: 

"That the foregoing is a true copy of the record, • * ♦ except that cer- 
tain portions thereof are omitted in this copy by direction of complainant's 
counsel, Mr. Brooks, the omitted portions being indicated by stars; and ex- 
cept, aiso, that certain other portions are omitted, and in place thereof mem- 
oranda are inserted showing where the same are to be found in the printed 
matter annexed hereto." 

It concludes as follows: 

"I fm-ther certify that I make this certificate at the request of counsel for 
complainant in said cause." 

In Blitz V. Brown, 7 Wall. 693, where there was no certiflcate by 
the clerk, the writ of error was dismissed, and leave to cause the 
certiflcate to be supplied was denied; but in the later case of Hodges 
V. Vaughn, 19 Wall. 12, leave was granted the plainttff in error to 
withdraw the transcript and supply the certiflcate. In U. S. v. 
Gomez, 1 Wall. 690, a certiflcate from the clerk of the court below 
that the record was complète "except the transcript sent up," etc., 
was accepted as sufQcient to bar a motion to dismiss, and to put the 
party appealed against to a suggestion of diminution and a motion 
for certiorari; and the same conclusion was reached in The Rio 
Grande, 19 Wall, 178, 182, 183, 188, where the flrst transcript con- 
tained the usual certiflcate, but an addition to it purported to in- 
clude only extracts. In view of the pointed way in which the su- 
prême court has condemned sending up unnecessary papers and pro- 
ceedings, and of the other matters hereinafter referred to, a modi- 
fied certiflcate can well be accepted, as was done in the two cases 
last cited; or the certiflcate in the usual terms must be construed 
as covering only what is necessary to a hearing in this court. As 
the distinction is a mère matter of form, we think the certiflcate 
in this case must be accepted as sufflcient to bar a motion for dis- 
missal, and throw on the parties the necessity of seeking some 
other method of relief, if either thinks the record before us essen- 
tiaUy détective. 

We are considering only cases where the omissions may, for aught 
which appears, be of such character as the suprême court encour- 
ages, and where the clerk's certiflcate is modifled accordingly, 
What ought to be held where the omissions are, on the face of the 
transcript, plainly substantial, and the clerk's qualifled certificate 
takes color theref rom, may appear further on. 

The rules of the suprême court (No. 8, par. 3, 3 Sup. Ct vii.) pro- 
vide as foUows: "No cause will hereafter be heard until a com- 
plète record, containing, in itself, without références aliunde, ail 
v.6lF.no.3— le 
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!tb®i fapeWj^ieatiiiMts, dépositions, and other proCeedings wliich are 
: necesSaryi to tàë hearing in this court, shall be flled." Paragraph 1 
of the same mie requires the clerk of the lower court to transmit, 
in making rèturn of a writ of error, "a true copy of the record" "and 
of ail proceedings in the cause." The précise ph^aseology of the 
paragraph referred to was adopted in this court. Kule 14, pars. 
1, 3.1 The qualification contained in the words already quoted, 
"which are necessary to the hearing," raises the questions: To what 
portions of what précèdes it does this qualification attach? Who 
is to détermine, in the flrst place, what are necessary? In the 
event such détermination is erroneous in any case, what is the rem- 
edy? We will consider thèse questions only with référence to 
appeals in equity causes, as this at bar is of that character, though 
somé of our observations may also apply to writs of error, and even 
to admiralty appeals. 

The flling of the record in the appeUate tribunal is a jurisdictional 
necessity, Hill v. Kailroad Co., 129 U. S. 170, 174, 9 Sup. Ct. 269. 
And it is ordinarily said that it ihust be flled during the return term, 
and that, if it is so filed, it is seasonable, notwithstanding the re- 
qiiirèmehts of the rules of the suprême court (No. 9, par. 1), and 
that of this court (No. 16, par. i), unless the party appealed against 
seasonably moves as also provided in each (Sparrow v. Strong, 3 
Wall. 97): In TJ. S. v. Vigil, 10 Wall. 423, the suprême court, under 
very spécial circumstancès, refusëd to dismiss an appeal, although 
the record was not filed until about two years after the end of the 
next terni after the allowance of the appeal. We need not, how- 
ever, consider the practice touching such matters, except that they 
aU lead to the fact that it is a jurisdictional necessity that the 
record be filed at some time. The appeal in the case àt bar relates 
to proceedings subséquent to a mandate f rom the suprême court, 
which disposed of the merits of the cause, and left open for the court 
below only the closing of certain matters of détail. In such in- 
stances what follows the mandate is ail which ordinarily cornes up 
on a subséquent appeal (Supervisors v. Kennicott, 94 U. S. 498; 
Union Pac. Ey. Co. v. U. S., 116 U. S. 402, 6 Sup. Ct. 631); and there- 
fore, to insert ordinarUy in the record matter which preceded the 
mandate, including especially the proofs taken on the main issues 
in the cause, would be not only unnecessary, but improper. In the 
case at bar the order of the suprême court directed subséquent pro- 
ceedings to be taken in accordance with its opinion ; so the opinion 
was, in efifect, a finding of facts, and, in substance, a part of the 
mandate. It was, therefore, properly incorporated in the record, 
and we find it hère, except some parts, which we may, in the absence 
of any Suggestion otherwise, consider unimportant for our purposes. 
The master's report is also in the record before us, but, as the only 
matter in controversy— that of interest-^was settled by the court, 
and not by the master, bis rejwrt and ail proceedings before Mm 
might hâve been omitted; so that, eveh if the proceedings before 
the master are imperfectly set ont, it is immaterial. On the ques- 

>é7 Fed. vii. 
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tien of interest, the bill and answer, besides the opinion of thé su- 
prême court, would necessarily be read to the court below; and 
thèse we find in the transcript. There is no implication nor sug- 
gestion that that court had read to it or had brought to its atten- 
tion on this branch of the case any other papers, proofs, or proceed- 
ings whatever. If any were so read or brought to its attention, 
the portions so used should be in the record. In tliat event the 
appeUee, as stated in the opinion flled in this case September 6, 
1892, had a remedy by certiorari, and perhaps other remédies, here- 
after suggested; but, without flrst resorting to thèse, the appellee 
certainly had no ground for relief by dismissal of the appeal. 

There are certain other omissions in that part of the record which 
follows the mandate, but, so far as the court can perceive, they 
relate to continuances and other immaterial matters, and no spécifie 
suggestion has been made that any one is of a substantial character. 
Many cases may be suggested where the appeUant should bring be- 
fore this court only portions of the proceedings in the court below. 
Ordinarily, the whole of the record, as the word is technically used, 
in suits at common law, and of the corresponding portions of pro- 
ceedings in equity, the latter as designated by Eev. St. § 750, should 
be brought hère, in order that this court may properly shape its 
judgments, excepting, of course, what précèdes the mandate on a 
prior appeal or writ of error. But take the instance of a défendant 
in equity who has pleaded to the whole bill, and whose plea has been 
overruled as a matter of law, and has been foUowed by voluminous 
proofs on the issues of fact raised by the bill and answer. He may 
be content on his appeal to rest on his plea, and in that event he 
neither need nor ought to bring hère the mass of the proofs foUow- 
ing it. This conforms to the ruling in Railway Co. v. Dinsmore, 108 
U. S. 30, 2 Sup. et. 9, where apparently the case was disposed of 
on demurrer, and the court held that the évidence on file was not 
to be brought before it; and it is emphatically enforced in those 
cases where the suprême court has condemned the bringing up of 
unnecessary papers and proceedings. Railway Co. v. Stewart, 95 
U. S. 279, 284; Craig v. Smith, 100 U. S. 226, 230; The Adriatic, 103 
U. S. 730; Bail & Socket Fastener Co. v. Kraetzer, 150 U. S. 111, 
118, 14 Sup. et. 48. 

The act of March 3, 1803 (2 Stat. 244), provided that on appeals 
to the suprême court in cases of equity, of admiralty and maritime 
jurisdiction, or of prize or no prize, "a transcript of the libel, bill, 
answer, dépositions, and aU other proceedings of what kind soever 
in the cause" should be transmitted. While this statute was in 
force, in 1823, the suprême court framed a rule in terms the same 
as présent rule 8, par. 3, already referred to. Craig v. Smith, 100 
TJ. S. 226, 231. This added the qualification, which was not found 
in the statute, "which are necessary to the hearing in this court," 
and which, as already stated, appears in the corresponding rule of 
the court of appeals. This qualification was, however, subsequently 
adopted by the act of February 26, 1853 (10 Stat. 163), as folJows: 

"In equity and admiralty causes only tlie process, pleadin^s, and decree, 
and such orders and mémorandums as may be necessary to show the juris- 
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dlç#(H\]pttJie court and regularlty of the proceedlngs, shall be entered upon 
the flnal ree(>rd; and In case of an appeal, copies of the proofs, and of such 
entirles ànd papers on file as may be necessary on hearing of the appeal, 
may be cértlifléd up to the appellate court" 

In th.e EeTised Statutes this, and what remained of the act of 
1803, were distributed as foUows: 

"Sec. 698. Upon the appeal of any cause In equity, or of admiralty and 
maritime Jurisdiction, or of prize or no prize, a transcript of the record, as 
directed by law to be made, and copies of the proofs, and of such entries 
and papers on file as may be necessary on the hearing of the appeal, shall 
be transmitted to the suprême court" 

"Sec. 750. In equity and admiralty causes, only the process, pleadings and 
decree, and such orders and mémorandums as may be necessary to show the 
jurisdiction of the court and regularity of the proceedlngs, shall be entered 
upon the final record." 

In view, therefore, of tlie raies referred to, and tlie qualification 
which. they contain, also already referred to, and of the statutes 
enacted subséquent to the origin of the raies, conflrming the quali- 
fication which has been explained, and in view also of the expres- 
sions of the suprême court, it is clear that the transcript on appeal 
need not always contain ail the proofs, entries, papers, and pro- 
ceedlngs below, as wiU be more specially pointed out in answering 
the second of the three questions proposed. A practical construc- 
tion of the statute qualification is found in the suprême court rule 8, 
already referred to (paragraph 6), adbpted as the sequel to the act 
of Febraary 16, 1875, c. 77, § 1 (18 Stat. 315). 

Who, then, is to détermine, in the ûrst place, what may be omit- 
ted? The suprême court, in KaUway Co. v. Stewart, 95 U. S. 279, 
284, has glTen an answer: . 

"We haye long suffered from the want of attention of parties or theur coun- 
sel, and the incapacity, not to say dishonesty, of clerks below, in matters 
of this kind, and deem thls a proper occasion for applying the remedy for 
such neglect or abuse. We are at a loss to détermine whether the complain- 
ant or défendant is most to blâme for the Irrelevant matter which has been 
introduced into this case, but it is clearly the duty of the party who takes 
an appeal to see to it that the record is properly presented hère. Gare should 
be taken that costs are not imnecessarily Increased by incorporatlng useless 
papers, and tjiat the case Is presented falrly and Intelligently." 

A briefer and more practical answer is given by the circuit court 
of appeals for the fifth circuit in Pennsylvania Co. v. American 
Const. Co., 2 U. S. App. 609, 5 C. C. A. 53, 55 Fed, 131, as foUows: 

"It may be well to impress on clerks of the trial courts that, in the ab- 
sence of a controlUng stipulation by the parties, or of wrltten instructions 
from the plaintiff In error or appellant flled in the case, transcrlpts in cases 
of writs of error or appeal should meet the requirements of our rule 14, and 
that their certificates of authentication should foUow the language of our 
rule, and show that the transcript transmitted is 'a true copy of t£e record, 
blll of exceptions, asslgnment of errors, and ail proceedlngs in the case.' " 

The suprême court thus says: 

"It is clearly the duty of the party who takes an appeal to see to It tbat 
the record is properly pfesented." 

The court of appeals makes of equal value a "stipulation of the 
parties" and "written instractions from the plaintiff in error or ap- 
pellant," to be in writing, probably, for the protection of the clerk. 
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Considering tlie duty which solicitors and attomeys practicing 
in tke fédéral tribunal» owe to the courts and to each. other, it is 
to be expected that ordinarUy the clerk will receive joint directions 
■with référence to facilitating and simplifying the transcript on ap- 
peal. Without such joint directions, the clerk, as already stated, 
ought to send up the whole of the record in the strict sensé of the 
Word, made as directed by Kev. St. § 750 (Keene v. Whitaker, 13 
Pet. 459; Curtis v. Petitpain, 18 How. 109), having, of course, référ- 
ence to the limitation imposed by the fact of prior appeals, if there 
hâve been any; and the nature of any portions omitted, even under 
a joint stipulation, should be indicated, so that the appellate court, 
which bas its own interests and rights in the condition of the tran- 
script, may be advised concerning them. But as to the proofs, entries, 
and papers on flle necessary on the hearing of the appeal, required 
by Rev. St. § 698, the décisions cited refer the clerk, in the ab- 
sence of a joint stipulation, to the sélection made by the appeUant. 
The good faith and discrétion of his soliciter are necessarily the 
ordinary and sufficient guide in determining this sélection, though, 
as the clerk is made by the statute the certifying offlcer, some duty 
rests on him by implication, and he might well refuse to certify a 
transcript with such palpable and substantial omissions as, in his 
opinion, to justify his assuming the responsibility of refusai. In that 
event the appellant, deeming himself aggrieved, has his remedy by 
applying to the appellate court for a mandamus, and perhaps by 
seeking summary instructions to the clerk from the court appealed 
from. If the party appealed against deems the certiflcate of the 
clerk irregular, or the transcript incomplète, his remedy is not by 
motion to dismiss, unless in extrême cases; but he may hâve ample 
relief by other methods, which hâve been clearly pointed out by the 
suprême court. 

In Woodward v. Brown, 13 Pet 1, on receipt of a supplemental 
certiflcate from the clerk of the court below, the suprême court al- 
lowed an amendment of a clérical error on motion of one party. The 
same was permitted in Chicago v. Bigelow, 131 U. S. Append. xcîii. 
Substantial omissions hâve been made good by amendments flled 
with the consent of both parties. Hudgins v. Kemp, 18 How. 530, 
634. And this has been done under some circumstances with réf- 
érence even to defects or'iginating in the proceedings of the court 
below. U. S. V. Hopewell, 2 G. C. A. 510, 51 Fed. 798, and 
cases there cited. In Eailroad Co. v. Schutte, 100 U. S. 644, the 
court directed the appellant to bring up proofs claimed to hâve been 
omitted, according to a statement thereof to be flled by the appel- 
lees, and for failure to do so it imposed the penalty of dismissal of 
the appeal. Yet it carefully reserved the power to make spécial 
orders as to costs, if in this way unnecessary papers were brought 
up. But the appropriate and ordinary remedy for an appeUee in 
the case of a détective transcript is to suggest diminution, and ask 
for certiorar'i, though the court may sometimes order the latter of its 
own motion. Morgan v. Curtenius, 19 How. 8; Eailway Co. v. Dins- 
more, 108 U. S. 30, 2 Sup. Ct. 9; Hoskin v. Fisher, 125 U. S. 217, 
223, 8 Sup. Ct. 834, and many other cases, of which those cited ex- 
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emplify particûlar classes. We thérefore, with this f ull explanation, 
reaflOirm whatwas said by this court în the extracts given from the 
former opinion în tMs case, and aiso conclude, in the absence of any 
formai suggestion of diminution, that we hâve before us ail which 
the court below considered with référence to the question of interest. 

It is further objected that the appeal was expressly limited to a 
part of the decree below; but, as this was the only part from which 
the Nashua & Lowell Railroad Corporation could appeal, namely, 
that relatihg to interest, the expressed limitation was surplusage, 
and so hartoless. Moreover, wîthout considering an appeal inde- 
pendently of the rule of this court (No. 11) requiring an assignment 
of errors to be flled simultaneously with the appeal, the légal effect 
under that rule may be in any case a partial appeal; and it is there- 
fore in law an unessential matter that any limitation is expressly 
duplicated, — ^that is, that it appears in the appeal proper as well 
in the assignment of errors. 

We come now to the mérite of the question raised on this appeal. 
The subject of thîs suit was certain deflnite sums of money. The 
bill sets out, specifically and by items, with a date for each, varions 
sums claimed, divided into two classes. One class, amounting to 
|18l,962, was disallowed by the suprême court; and one, amount- 
ing to 126,024, was allowed. It transpired that în the schedule in 
the bill items în the latter class for two years were omitted, and they 
were added by the circuit court after the mandate came down, mail- 
ing thé total $29,676.41. No appeal was taken on that account, 
so it canhot affect our détermination hère. The bill closes wîth 
prayers for an account, and payment of the two classes of items 
named. There was also a furtheT prayer that one of the respond- 
ents, Bartlett, who was the joint flnancial agent of the two corpora- 
tions, parties to this cause, shouJd pay over whatever other sums 
remained in his hands belongîng to the complainant. The only 
other one specifled was the sum of $60,000, alleged in the bUl to be 
in his hands, of which $31,000 was alleged to belong to complain- 
ant. It was admitted in the answer that this fund exîsted, but it 
was also there stated that the respondent corporation was ready to 
unité in a joint demand on Bartlett therefor. There was no con- 
troversy about it, and it did not enter into the litigatîon. The opin- 
ion of the suprême court (136 13". g. 369, 10 Sup. Ct. 1004) shows, 
moreover, that everything had been adjusted except the two classes 
of items described. The answer admitted that the sums in dispute 
had been reéeived, and it also said that the question was not about 
amounts, but iperely as to the right to the sums named. 

As stated in the former opinion in this case, September 6, 1892, 
the suprême court did not pass on any question of interest, but left 
that to be determîned in the court below, as in an ordinary case of 
granttng a he# trial. There was no agreement for payment of in- 
terest. Thet^efôJe, if allowed, it must be in the way of damages 
for delay, or, as it is frequently described, as moratory interest. It 
is needïess to attempt to foUow or analyze the numerous state dé- 
cisions touching the question of moratory interest, certaînly not 
without traeihg out the history of the peculiarities of the ruies on 



NASHUA & LOWELL R. COKP. V. BOSTON & LOWELL E. COBP. 247 

this topic in the particular states the décisions of wtiose courts may 
be cited. There has been, in tlie main, a steady advance of the 
State of the law from a disposition to allow no interest, through the 
stages of considering it as a matter of discrétion for either the 
court or the jury, towards a ruie of légal right. Any one anxious 
to pursue this Une of investigation will flnd it elaborately foUowed 
ont in Sedg. Dam. (8th Ed.) § 282-346. In England the condition 
of the law has been very fluctuating, so that décisions of English 
tribunals présent no safe guide. Thèse are fully reviewed in Sedg- 
wick on Damages in the sections already referred to. Before the 
statute 37 Hen. VIII. c. 9, interest on money lent was prohib'ited 
by the law of England, and rules hâve grown up overcoming with 
varying success the effect of that prohibition. At one time, as 
stated in Craven v. TickeU (1789), 1 Ves. Jr. 60, interest was allowed 
at law, and, by conséquence, in equity, for every debt detained, either 
by the contract or in damages. The most convenient history of the 
later English practice will be found in London, C. & D. Ey. Co. v. 
Southeastern Ky. Co., [1893] App. Cas. 429. There the English 
practice was condemned, and more libéral rules approved. The 
proceeding was in chancery for the settlement between two railroad 
corporations of disputed trafflc-division accounts, in many particulars 
singularly like thèse at bar. Interest was disallowed, on the settled 
construction of Lord Tenterden's Act; but the lord chanceUor (Her- 
schell) said (page 437) : 

"I cenfess that I hâve considered this part of the case wIth every inclina- 
tion to corne to a conclusion in favor of the appellants, to the extent, at ail 
«vents, if it were possible, of givlng them Interest from the date of the ac- 
tion; and for this reason: that I think that when money la owlng from one 
party to another, and that other is driven to hâve recourse to légal proceed- 
ings in order to recover the amount due to hlm, the party who is wrongfuUy 
vpithholding the money from the other ought not in justice to beneflt by hav- 
ing that money in his possession and enjoying the use of it, when the money 
ought to be in the possession of the other party, who is entitled to its use. 
Therefore, if I could see my way to do so, I should certainly be dlsposed to 
give the appellants, or anybody in a similar position, Interest upon the 
amount withheld from the time of action brought, at ail events. But I hâve 
corne to the conclusion, upon a considération of the authorities, agreeing with 
the court below, that it is not possible to do so, although, no doubt, In eariy 
tlmes the view was expressed that interest migbt be given under such circum- 
stances by way of damages." 

Lord Watson said (page 442) : 

"I regret that I am unable to dlffer from your lordships upon the question 
whether interest could be given in this case by way of damages. I think it 
«leariy cannot, for the reasons which bave been sufflciently expressed by the 
lord chancellor and by the learned judges of the appeal court. To my mlnd, 
the State of the law as settled by statutes and décisions is not altogether sat- 
isfactory." 

Lord Shand said (page 443): 

"That belng the state of matters, I confess that I hâve looked with very great 
anxiety to the posslbility under the law of England, as I bave heard it ar- 
gued, of givlng Interest in this case, for I cannot help thlnklng that a gross 
injustice is the resuit of withholding it. It appears to me that it Is a dé- 
tective state of the law that one party should be entitled to retain a large 
sum, such as this (it might bave been a smaller sum, but the priuciple wouid 
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bp the sîjme; It etrlkes one more forcibly when you corne to deal with sucb 
sums as thls), by simply creating delay In furnisliing the requlslte accounts 
and by refusing payment. * » * i shall only add tbat I regret that the law 
of thls country in regard to the running of interest is not likê the law of 
Scotland, with which I am more famlllar. In that country it Is the common 
and ordlnary practlce, in bringing an action for money -^hich is due, to con- 
clude not only for the payment of that money, but for the payment of inter- 
est upon it from the date of citation or service of the summons; and interest 
Is decreed as a matter of course on whatever balance is found to be due. 
I may even say that it Is a nûe which bas received gênerai effect that, 
where money is shown to bave been due and to hâve been demanded, inter- 
est runs If the demand or request of payment is not acceded to. That is 
the case even although too large a sum may hâve been demanded. If It be 
found that a sum short of what was demanded is due, still the law gives 
interest. unless the amount really due bas been tendered." 

Thèse quotations si^stain the proposition that generally interest 
should, in justice, be recoverable, at least from the time of suit com- 
menced, where the amount is in the nature of a money demand, or 
can be liquidated, and though it may come from an accounting, and 
more is demanded than is ultimately obtained. They lay down prin- 
ciples broad enough to leavé no distinction as between proceedings 
at law and in equity. While they are not binding in England, they 
will be found to hâve been applied by the suprême court of the 
United States; not as a matter merely of what the rules touching 
interest ought to be, but of what they are. 

In Lincoln v. Claflin, 7 Wall. 132, the suprême court said (page 
139): 

"Interest is not aUowable as a matter of law, except In cases of contract, 
or the unlawftil détention of money. In cases of tort its allowance as dam- 
ages rests in the discrétion of the jury." 

Erskine v. Van Arsdale, 15 Wall. 75, was a suit for customs duties 
Ulegally enforced. On page 77 the suprême court noted that the 
circuit court held that, if the jury found for the plaintiff, they might 
add interest. The court said this was clearly correct; but by this 
it probably hàà in view the practical resuit, because it concluded 
in terms showing a right to interest, as foUows: 

"Where an illégal, tax bas been coUected, the citizen who bas pald It, and 
bas been obliged to bring suit against the coUector, is, we think, entltled to 
interest, in the event of recovery, from the time of the illégal exaction." 

In Eedfleld v. Iron Co., 110 U. S. 174, 3 Sup. Ct. 570, the last case 
was referred to as generally applicable to suits for duties illegally 
enforced, but interest was refused on the ground of lâches, the de- 
lay having been for 26 years, and such as the court said would hâve 
justified a dismissal of the suit. Goddard v. Foster, 17 Wall. 123, 
was an action at law for services and a share of profits. Although 
only the former was recovered, the court said (page 143) : 

"Beyond ail question the plaintiff was entltled to interest from the com- 
mencement of t^e suit" 

In National Bank of the Common wealth v. Mechanics' Nat. Bank, 
94 U. S. 437, a depositor was held entitled to interest as against the 
receiver of an insolvent national bank. The court gave a brief his- 
torical statement, citing authorities containing various phases of the 
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law, as ail such statements must, but determined tlie allowance as 

one of right (page 441), as follows: 

"The treasury authorlty fell Into an error. There should hâve been no dis- 
crimination between principal and interest in maldng the payments. The 
creditor had the same right wlth respect to both as If he had been pursuing 
the defaultlng debtor under other circumstances. The comptroller should 
hâve done just what the law would hâve done if the case had not corne under 
bis cognizance." 

In Holden v. Trust Ce, 100 U. S. 72, — a suit on a promissory note, 
— ^the court said (page 74): 

"Hère the agreement of the parties extends no further than to the time 
fixed for the payment of the principal. As to everything beyond that it is 
silent. If payment be not made when the money becomes due, there is a 
breach of the contract, and the creditor is entitled to damages." 

In White v. Knox, 111 U. S. 784, 787, 4 Sup. Ct. 686, interest was 
disallowed in Computing a dividend on a debt from an insolvent 
national bank, but solely in order to préserve equality among cred- 
itors. This is plain from National Bank of tiie Commonwealth v. 
Mechanics' Nat. Bank, ubi supra, and Richmond v. Irons, 121 U. S. 
'27, 64, 7 Sup. Ct. 788, wbere, the fund being sufficient, interest was 
allowed the creditors from the date of the suspension of the bank; 
the court saying in the last case as follows: 

"In the case of booli aecounts in favor of deposltors, which was the nature 
of the claims In this case, Interest would begin to accrue as against the bank 
from the date of its suspension. The act of going into liquidation dispenses 
with the necessity of any demand on the part of the creditors, and it follows 
that interest should be computed upon the amounts then due as against the 
shareholders to the time of payment." 

Armstrong t. Bank, 133 U. S. 433, 470, 10 Sup. Ct 450, seems to 
conflrm our view of White v. Knox. In The Scotland, 118 U. S. 
507, 6 Sup. Ct. 1174, which was a case of limited liability, interest 
on the value of the wreck as against the owners of the vessel was not 
allowed. It may well be said that admiralty has its own rules; but 
in this case, as appears (page 519, 118 U. S., and page 1174, 6 Sup. Ct.), 
the disallowance was put upon the gênerai rule applicable every- 
where. The owners had offered to pay the value of the wreck into 
court, and desired to do so; but the court would not permit this, 
and the Ubelants resîsted. The position was the same as though 
the Boston & LoweU Eailroad Corporation, in this case, had at the 
outset offered to pay into court the entire amount flnally awarded 
against it, the Nashua & LoweU EaUroad Corporation had resîsted 
this offer, and the court had sustained it in its résistance. By the 
uniform current of décisions and clear principle, interest could not 
be recovered under such circumstances. 

The settled rule in patent causes is that interest is not com- 
puted on profits except from the date of the master's report. 
This is plainly on the ground that such profits are regarded as 
in the nature of merely unliquidated damages, which, as a gén- 
éral rule, in the absence of spécial circumstances, do not bear 
interest as of right untU after their amount has been judicially 
ascertained. But even this rule, as applicable to the subject- 
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liiàttei? 6f profits în infringemeïit àuits, was established at the outset 
in a case wliere the court was divided on other matters, aiiâ "with- 
out any-written opinion, and by only a mfijority of tke court Silsby 
V. Foote, 20 How. 378, 386. Its correctness is evidently questioned 
in TilgMman v. Proctôr, 125 U. S. 136, 160, 8 Sup. Ot 894. 

In tJ. S. V. Sanborn, 135 U. S. 271, 10 Sup. Ct. 812,— an action at 
law for money fraudulently obtained,— interest was aUowed the 
United States f rom the date of the writ, but disallowed prior to that 
peritid'ô'n tbe groiind of lâches. In this case Redfield v. Iron Ce, 
ubi supra, was affinned. In Eedfleld v, Bartels, 139 U. S. 694, 11 
Sup. Oti 683, — another suit for duties illegally exacted, — ^the doctrine 
of lâchés was agaîn applied, but interest was allowed from the date 
of the writ for one item and the date of the amendment for the other 
item brought in by it. In Dillman v. Hastings, 144 U. S. 136, 12 Sup. 
Ct. 662, in equity, interest was allowed on the usual presumption 
that one occupying a trust relation eams it, or should hâve earned 
it, and the case is of no importance in this litigation. Tbomas v. 
Car Co., 149 U. S. 95, 13 Sup. Gt. 824, was a case of a claim for 
rental by a car company entered against a railroad receivership, 
and resisted by the holders of a mortgage secured on the same rail- 
road. A portion of the claim was disallowed and a portion allowed. 
Interest was disallowed. Some expressions contained in the opin- 
ion of the court might lead to the conclusion that this was because 
only a part of the claim was aUowed; but a careful examination of 
it (pagçs 116, 117, 149 U. S., and page 824, 13 Sup. Ct.) shows 
that the question was dispoâed of upon the proposition that the claim 
of the car company was against a fund in the hands of the court, 
and that the delay in distribution was the act of the law, and the 
fund fell short of paying the mortgage debt. It will be noticed, 
also, that the equities of that case are entirely unlLke those of the 
case at bar, because in the latter the Boston & Lowell Kailroad Cor- 
poration has had the complàinant's money in its own hands, which 
was not the fact in Thomas v. Car Co. The principle of the case was 
the same as underlaid White v. Knox, ubi supra. 

It will therefore appear that in ail the cases which we hâve been 
able to find în the suprême court, within a period suflftciently late 
to be supposed to be in harmony with modem views touching the 
law of interest, interest has been uniformly allowed, with only three 
exceptions, the nature of which we will hereafter refer to. The latest 
case is Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99. That suit, in the 
f orm in which it came bef ore that court, was in equity for an account- 
ing of the profits of a séries of transactions in which the parties were 
jointly' interested. It appears (page 314, 150 U. S., and page 99, 14 
Sup. et.) that the answer of the défendant to the bill admitted many 
of the facts charged, and either denied others or set up new matters 
in avoidànce thereof. As in the case at bar, the decree of the cir- 
cuit court dîsmissed the bill. It also appears (page 341, 150 U. S., 
and page 99, 14 Sup. Ct.) that, while the suprême court sustained 
the biU, it also held that at least a portion of the matters claimed 
by the complainant could liot be allowed on a final accounting. The 
opinion concluded as foUows: "The account will be stated up to 
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the filing of the bill, and any balance shown in favor of either side 
will bear interest from that day." The effect of this was that, al- 
though it was a bill for an accounting, in wMch there were funda- 
mental disputes between the parties, involTing very large amounts, 
and although the bill had been dismissed by the circuit court, wMch 
dismissal was reversed by the suprême court, and although the lat- 
ter court expressly noted certain items demanded by complainant 
which he could not be allowed for, yet it gare complainant interest 
from the date of the ûling of the bOl; and even went further, and 
applied the broad equity that the prevaUing party should recover 
interest from that date on whatever might be found due him. In 
thîs particular the suprême court reverted to the fundamental prin- 
ciples of justice stated by it in the equity suit of Curtis v. Innerarity, 
6 How. 146, where it said (page 154), as follows: 

"It Is a dlctate of natural justice, and the law of every clvllized country, 
that a man is bound In equity, not only to perform hls engagements, but 
also to repair ail the damages that accrue naturally from their breach. 
Hence every nation, whether govemed by the civil or common law, bas es- 
tablished a certain common measure of réparation for the détention of money 
not paid according to contract, which is usually calculated at a certain and 
légal rate of interest. Every one who contracts to pay money on a certain 
day knows that if he faila to fulflU his contract he must pay the established 
rate of interest as damages for his nonperformance. Hence It may correctly 
be said that such is the Implied contract of the parties. See 2 Fonbl. Eq. 
423; 1 Domat, bk. 3, tit. 5." 

Sedgwick, în his work already referred to (volume 1, § 292), says: 

"The American cases look upon the interest as the necessary incident, the 
natural growth of the money, and therefore incline to give It wlth the prin- 
cipal, while the Bnglish courts treat it as something distinct and Independ- 
ent, and only to be had by virtue of some positive agreement or statute." 

Indeed, in the United States the active use of money is so gênerai, 
the holding of it as a spécial deposit, so that there is no incrément, 
is so rare, that to refuse a plaintiff or complainant interest on money 
unjustly detained does ordinarily a double injury, — it deprives him 
of the increase to which he was justly entitled, and it violâtes, 
in behalf of the défendant, a fundamental maxim of equity, by al- 
lowing him to take advantage of his own wrong. Undoubtedly 
many writers and authorities of the highest character regard mora- 
tory interest as aUowable only ex aequo et bono, and we are not 
prepared to say that there is positive évidence that this is not the 
view of the suprême court. There are also exceptional cases, rec- 
ognized even în jurisdictions where it is given apparently as matter 
of right, in which some strong equity will stop the running of in- 
terest. One of thèse exceptional cases arises in the event of lâches, 
whether in suing or prosecuting the suit. Others are enumerated 
by SedgWick, in bis work already referred to (section 340), as tender 
at common law, an offer by a wrongdoer before trial to pay more 
than the jury found due, rétention of money at a specifled place to 
pay the debt, négligence to enforce a claim against sureties, and re- 
straint of payment by law as in cases of war and garnishment. In 
the suit at bar, lâches is not suggested, unless before demand or suit 
brought. As to that, the demand, if there was any, was not suffi- 
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ciently^ spécifie to carry interest untîl the brînging of the suit, on 
souiid principles, wMch may be recognized everywhere. Goff v. 
Reheboth, 2 Cush. 475. There was also such lâches and acquies- 
cence before the suit was brought as pretented the accruing ot in- 
terest before the fiUng of the biU, in the absence of suitable demand; 
but that lâches before suit brought does net ordinarîly affect interest 
from the commencement of an adversary proceeding was settled in 
U. S. V. Sânbom, 135 U. S. 271, 10 Sup. Ct 812. 

The àlleged spécial equities set up hère against allowance o€ in- 
terest in this suit, even. after the bill was flled, are that much more 
was claimed than was flhally allowed; that the subject-matter of 
the suit was nomînally an accounting; and that the circuit court, 
by the decree appealed irom to the suprême court, decided fully for 
the respbndents below. Thèse alleged equities are disregarded in 
Sturm V. Boker, 150 U. S. 312, 14 Sup. Ct. 99, and other décisions 
of the suprême court already referred to. The claim that the cir- 
cuit court determined the question of interest on équitable grounds, 
so that this court cannot reverse unless it bas before it ail the con- 
sidérations which appeared to the court below, is met by what we 
hâve already said as to the state of the record. We do not discover 
any other spécifie reasons tirged as the basis of the claim that this 
case should be excepted from the gênerai rule as to interest. 

By the décision of the suprême court in this cause, the question of 
the équitable rights of thèse parties had been disposed of, and noth- 
ing remained for the circuit court to condder and pass upon except 
the amount for which judgment, in accordance with that décision, 
should be entered. The right of équitable recovery bas thus been 
Settled by the highest tribunal, and therefore ail questions as to the 
gênerai equities are removed from our considération. No intima- 
tion to the Contrary having been made by the suprême court, the 
ordinary rule, which allows interest from the fllîng of the bill, must 
govem us. 

We hâve already referred to the fact that the circuit court al- 
lowed the complainant below items for two years, which were omit- 
ted in its bill, making the total |29,676.41, înstead of $26,024; the 
latter being the amount speciflcally claimed. The appellee insists 
that, If interest is allowed, it should only be upon the smaller sum; 
but thîs was a bill for an account of liquidated items. The subject- 
matter was peculiarly within the knowledge of the respondent cor- 
poration, and it could easily hâve corrected the error which the com- 
plainant made, and must hâve been aware of it. Therefore there 
seems to be no just ground for refusing allowance of interest on any 
part of the fund which the suprême court has conclusively decided 
the respondent corporation inequitably detained. 

Decree of the circuit court modifled, the Nashua & Lowell Eailroad 
Corporation to bave a decree against the Boston & Lowell Eailroad 
Corporation for $29,676.41, with interest from the date of the flling 
of the bUl to the date of the final decree, and costs in that court and 
this, and the bill to be dismissed as against ail respondents except 
the Boston & Lowell Eailroad Corporation, and without costs for or 
against such respondents in either court 
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STEINER et al. v. EPPINGER et al. 

(Circuit Court ot Appeals, Fifth Circuit. April 10, 1894.) 

No. 194. 

1. WlTNKSS— COMPBTING — TkANSACTIONB WITH DECEDENT. 

In an action against executors for advances made to thcir testator on 
goods conslgned to plaintiffs and for charges paid thereon, plaintifC testl- 
fied as to his efforts to sell the goods, tlie prlces he obtained, and the cor- 
rectness of the charges made. Hcld, that this was net within the rule 
(Rev. St. § 858) excluding testlmony as to statements by and transactions 
with a deceased person. 

2. Appbal — Ebview— Hakmless Eerok. 

The admission of testimony as to what was the witness' "understanding" 
of a certain transaction Is harmless error where other conclusive évidence 
in the case shows that this understanding was correct. 
8. Same. 

A judgment will not be rerersed for the admission of incompétent testi- 
mony on unimportant points, or of trrelevant évidence, tmless there Is rea- 
son to belleve that injustice has been caused thereby. 

In Error to the Circuit Court of the United States for the 
Middle District of Alabama. 

This was an action by Eppinger & Kussell against J. M. Steiner 
and others, as executors of Joseph Steiner, in which plaintiffs 
had judgment, and défendants bring error. 

H. 0. Tompkins and J. C. Kichardson, for plaintiffs in error. 
Thos. H. Watts and Eoquemore & White, for défendants in 
error. 

Before PAEDEE and McCOEMICK, Circuit Judges. 

McCORMlCK, Circuit Judge. On the 18th April, 1890, this action 
of assumpsit was instituted. It claimed of the défendants, by the 
common counts of debt, money loaned, account stated, and money 
paid for and at request, etc., the sum of 14,735.24. This claim is 
made up of |4,000, advanced défendants' testator August 24, 1886; 
$715.47, excess of charges over proceeds of sales of cedar realized 
August 3, 1888; and $425.27, balance of interest account to August 
3, 1888,— less |405.50, proceeds sale of cedar due October 12, 1886. 

The plaintiiîs in error (défendants below) presented 16 elaborate 
pleas to the action. Ail the exceptions takeri and saved in the 
circuit court are brought up in a single bill of exceptions. Economy 
of time and space, by numerous cross références, is exercised in 
its construction. With thèse savings it covers 239 pages of the 
printed record. According to our understanding of thèse cross réf- 
érences, the plaintiffs in error made and saved 1,269 exceptions to 
the ruiings of the circuit court on the introduction of testimony, 
and 16 exceptions to the charges given or refused. Much the 
greater part of thèse were renewals of 30 grounds of objection 
early made to the introduction of évidence offered by the plain- 
tiffs below, each of which each time presented challenged consid- 
ération and judgment, and, being brought up, is presented to us 
for review. Their assignment of errors covers 12 pages of the 
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printed record, and separately sets eut and distinctly numbera 71 
spécifications of errer relied on by them to reverse the judgment 
' of the cireuit court. If the counsel for the plaintiffs in error 
reciprocate in any measure the profound respect we entertain 
for them, they hâve never suspected that we would deem it our 
duty to notice in detaU thèse numerous errors assigned, and the 
almost innumerable exceptions on which the assignment reposes. 
Waiying ail considération of the justice and policy of imposing 
on a court of errors the task of grouping an array of tentative and 
technical exceptions and assignment of errors, we trust our method 
ôf grouping the errors assigned in this case will not prove invidlous. 

The spirited défense in this case appears to hâve been made and 
to be continued on the thëory that the 1,198 cedar logs last shipped 
by Joseph Steiner to Eppinger & Eussell were sold to them at not 
less than 90 cents per cubic foot, at which price it would hâve more 
than paid the 14,000 advanced thereon after paylng ail the proper 
charges. This theory is refuted by the written correspondence 
between the parties, given in évidence. The construction of this 
written évidence is matter of law. The duty of construing such 
évidence cannot be remitted to the jury. The trial judge must 
construe it. He did construe it in this case. 

One of the reserve défenses of the plaintiffs in error was a claim 
of set-oflf for damages resulting from the unfaithfulness or unskill- 
fulness of laaac Eppinger and of Eppinger & Bussell in handling 
varioua previous shipments of cedar made to them for account of 
Joseph Steiner. This claim is concluded by the settlement to 24th 
July, 1886, shown in the letter of Eppinger & Eussell of that date, 
the receipt of which by Joseph Steiner clearly appears from his 
two letters of 8th August, 1886, and from the ténor of ail of their 
subséquent correspondence. The destruction of thèse two dé- 
fenses sweeps from the fleld of our review the bulk of the excep- 
tions taken on the trial to the introduction of évidence and to tbe 
charges of the court. There remain the pleas of recoupment for 
damages resulting from the alleged wrongful handling of the 
1,198 cedar logs last shipped. The temper and tone of the défense 
below, as shown by the record, strongly imply the suspicion that 
the défendants in error had substituted, or suffered to be substi- 
tuted, other inferior cedar for that shipped them by Joseph Steiner, 
and the further suspicion that the bill of charges on thèse last con- 
signments is whoUy fictitious. There is no proof tending to excite 
such suspicions. There is proof, clear and uncontradicted, ample to 
exclude such suspicions from impartial minds. The bill of charges 
is supported in every particular by the testimonyof Cyriax,the book- 
keeper and acçountant, and by the testimony of Jesse I. Eppinger, 
the gênerai manager, both of whom show their persoaal knowledge 
of the mattèrs to which they testify. The testimony of Isaac 
Eppinger is largely to the same effect. The dealers to whom they 
sold the wood, and others to whom they attempted to sell it, the 
yard master with whom it was stored, and others who had and 
received charges on it, substantially corroborate the testimony 
of the three witnesses named. And this mass of testimony is siib- 
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stantlaJlj uncontradicted as to the fact that the priées obtained 
for the wood were its full value at the time of sale; that, after its 
arrivai in New Yorli and its inspection there, it could net be sold 
for the price that Joseph Steiner wanted to get for it, or for enough 
tb cover the charges and the advance Eppinger & Eussell had made 
on it. Veiy naturally, if not unavoidàbly, the conditions continued 
to grow worse. After the wood had been held nearly two years, 
Joseph Steiner visited New Yorli, and had a personal interview 
with Isaac Eppinger and with Jesse I. Eppinger. J. T. Steiner, one 
of the plaintiffs in error, was présent at thèse interviews. Joseph 
Steiner was on his way to Europe. His résidence and place of busi- 
ness was GreenviUe, Ala. In this interview he told the Eppingers, 
"in case they wanted any more cedar, they should correspond with 
the Greenville house just the same as if he was there." The next 
day after this interview he sent his son J. T. Steiner to the yard to 
see if the cedar was there, and to look at it if it was there. His 
son went, and immediately on his return reported to his father 
what he had done and seen. They sailed for Europe without again 
seeing Eppinger & Eussell. This was about the Ist of June, 1888. 
Very soon thereafter the cedar was sold. On July 19, 1888, Ep- 
pinger & Eussell did write the Greenville house, and that liouse 
replied under date July 22d: 

"Onr Mr. J. S. wrote us from New York before sailing that you would prob- 
ably want some shipments. Since then we bave decided to sell ail of oxir 
wood hère, and we do not care to ship with uncertainty as to prlce and time 
of sale. How soon shall we expect returns for lot now In good hands?" 

The jury found that the évidence proved the account. It is diflû- 
cnlt for us to see how they could honestly hâve found otherwise. 
It is contended that Isaac Eppinger, a party to this suit against 
executors, should not hâve been permitted to testify to the matters 
embraced in certain of his answers which were admitted. He 
should not hâve been permitted to testify to any transactions with, 
or statements made by, the testator. Was he permitted to testify 
to any such matters? We think he was not. He did not testify 
as to any statement made by the testator. He testtfled as to his 
efforts to sell the cedar, as to the correctness of the bills of particu- 
lars of money paid out in New York for charges on the same, and 
as to the priées obtained for it What personal or compétent 
knowledge of thèse things had Joseph Steiner to which he could 
hâve deposed had he been living? It seems to us that the trial 
judge correctly construed the statute on this subjeet Eev. St. 
§ 858. He duly limited the admission of this witness' testimony, 
as required by the sound construction of that statute. Wood v. 
Brewer, 73 Ala. 262; MUler v. Cannon, 84 Ala. 59, 4 South. 204; 
Gamble v. Whitehead (Ala.) 11 South. 293; Lewis v. Meginniss 
(Fia.) 12 South. 19. 

It is further contended that the witnesses testifled, not from 
independent memory, or from memoranda made whoUy by them- 
selves, but obviously from books kept in the office; that their tes- 
timony was not the best évidence; and that it should bave been 
excluded as hearsay. We do not so understand any of the material 
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ï^rtè^ofthelp testimony. It Is objeteted that ône Wîtness, Cyriax, 
testiflèB as to Ws "understandîng" of the way in which-^tliat ia, 
for whose account — Eppinger & Eu^sell held this cedar. Other 
compétent and conclusive proof — ^the written correspondence of 
the parties'— shows tliat his understanding was correct, and his 
testiaiony on this subject was harmless, however inadmissible. 
It is objected that another witness, Jesse I. Eppinger, was allowed 
to testify as to the manner of Joseph Steiner when last inter- 
viewed by the witness in New York. The language of the witness 
to which the objection ia made is: "He seemed indiffèrent about it." 
Witnesses are often required, in a proper case, to testify as to 
whethër a party was *alm or was excited when certain acts were 
dohe or words uttered by him, or by others to him or in his présence. 
In this case, and in référence to the same incident, J. T. Steiner, 
one of the plaintiffs in error, in giving his évidence on the witness 
stand, used the language: "Father séemed greatly excited." This 
plaintîfE In error, in référence to another incident, told the jury from 
the witness stand : "Father was mad about not having received any 
returns from the cedar, and he did not like the idea of taking forty- 
five cents for it." It would seem, therefore, that, in the judgment of 
the plaintiffs in error, this was a proper case in which to show the 
«tate of the feelings of one of the parties at certain times punctuated 
by the proof. Be this as it may, it is clear to us that, if there was 
error in admitting the testimony in question over objection, it is 
not such error as requîtes a reversai of the judgment. "The modem 
tendency, both of législation and of décisions of courts, is to give 
as wide a scope as possible to the investigation of facts. Courts 
of error are specially unwilling to reverse cases because unimportant 
and possibly irrelevant testimony may hâve crept in, unless there 
is reason to think that practical injustice bas thereby been causod." 
Holmes v. Goldsmith, 147 U, S. 150, 13 Sup. Ct. 288. The judgment 
of the circuit court is affirmed. 



WALTER A, WOOD HAEVESTBR CO. v. MINNEAPOLIS-ESTERLT 

HARVESTER CO. 

(Circuit Court, D. Minnesota, Fourth Division. January 16, 1894.) 

1. Patents— FEDERAL Juktsdiction. 

Plalntlff alleged infrlngement, and défendant set up a riglit to manu- 
facture and sell under plalntifC's patents, by virtue of a license which it 
held by asslgnment from the llcensee. Plalntlff clalmed that the license 
was unasslgnable, and that défendant had no rights thereunder. Held, 
that the matters to be determlned arose out of and depended upon the 
patent laws, and the case was therefore one of fédéral jurisdiction. Har- 
tell v. TUghman, 99 U. S. 547, distingulshed. 

2. Same— Assignabilitt ov License. 

A license which contalns no words importlng asslgnability, such as 
"heirs," "successors," "asslgns," and the llke, ia unasslgnable. 

This was a suit by the Walter A. Wood Harvester Company 
against the Minneapolis-Esterly Harvester Company for infrlnge- 
ment of certain patents. 
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T. Di Merwin (JoTiii R. Bennett, of counsel), for complainant. 
Paul & Hawley (A. C. Paul, of counsel), for défendant. 

NELSON, District Judge. This suit is brought for an alleged 
infringement of the following described letters patent: No. 208,137, 
dated September 17, 1878; No. 212,420, dated February 18, 1879; 
No. 257,837, dated May 16, 1882; No. 266,949, dated October 31, 
1882; No. 255,712, dated Marcb 28, 1882. The bill aUeges that 
both parties are citizens of the state of Minnesota; that tbe exclu- 
sive right to manufacture in the state of Minnesota under thèse 
patents was acquired by complainant, then under the name of the 
Mlnneapolis Harvester Works, by written Instrument from the 
patentée, dated March 17, 1881, and that the following license had 
been prevlously issued to George Esterly & Son by the same pat- 
entée : 

"Articles of agreement entered into thls Nov. 7, 1879, by and between 
Oarles H. Parker, Gustavus Stone, L. H. Parker, .Tohn F. Appleby, and Edwin 
D. Blshop, ail of Beloit, Wisconsin, parties of the first part, and George Es- 
terly and George W. Esterly, under the flrm name of George Esterly & Son, 
of Whltewater, Wisconsin, parties of the second part, witnesseth: That the 
said party of the first part hercby licenses the party of the second part to 
manufacture and to sell to others, during the life of the patents, what is 
known as the 'Appleby Twine Binder.' And we further agrée that the said 
party of the second part shall hâve the fuU benefit of ail Improvements that 
may from time to time be made by us to said binder. And we further agrée 
that the said party of the second part shall hâve the full benefit of a patent 
we own on the réel of the harvester, known as the 'Beloit Harvester,' and 
such other patents as are still pendlng on the harvester and binder. In con- 
sidération of the foregoing privilèges, the party of the second part hereby 
agrées to pay to the party of the first part the sum of $5 as a royalty for 
each and every binder manufactured and sold by the party of the second part; 
said settlement to be made on or before the Ist of January after such sales 
hâve been made. And said party of the second part further agrées to keep 
their account of sales in such a shape that said account can be examined by 
the party of the flrst part at any time. It is hereby mutually agreed that In 
case tbe party of the second part uses the patents of the harvester, without 
the binder, they shall pay to the party of the first part one-half of the royalty 
agreed upon, as above. And It is further mutually agreed that the party of 
the first part shall hâve power to revoke this license in case the party of the 
second part fails to perform their part of the agreement The party of the 
first part agrées that the five-doUar royalty paid for the binder shaU include 
the use of such patents as we hâve on the harvester, without considération, 
where the harvester and binder are sold as one machine. 

"[Signed] Charles H. Parker. 

"Gustavus Stone. 

"L. H. Parker. 

"J. F. Appleby. 

"E. D. Bishop. 

"George Esterly. 

"George W. Esterly. 
"Witnesses: 

"E. P. Burrows. 

"J. B. Bassett. 

"W. G. Leffingwell." 

Complainant insists that this license was personal to George Es- 
terly & Son, and unassignable, and prays a preliminary injunction. 
Défendant, admittirg it is manufacturing in Minnesota under the 
license of November 7, 1879, issued to George Esterly & Son, claims 
v.6lF.no.3— 17 
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the righl t<y do so by asBlgnmeçt dnly traceable to that flnn; and 
now asks that thfl bill be dismisséd, on the ground that no question 
under the patent laws or other fédéral question is involved, and that 
this court is without jurisdiction in the case. Both motions are 
heard tôgether. There are other matters set up in the pleadinga 
by the parties, but, in my view of the case, it is not necessary to 
consider them. 

The relief sought tn this suit is not to enforce or set aside a license 
contract. It is virtually charged in the bill of complaint that the 
défendant has no right to manufacture in this state under the Apple- 
by and other patents, and is Infringing the rights of complainant. 
Ail that is to be detennlned by thé court dépends upon and arises 
ont of the patent laws. If the license of November 7, 1879, is 
Personal to the licenseés therein named, the manufacture by the de- 
fendant under the letters patent is unlawful, for it has no authority 
or righ-tiso to do. The existence of the right to manufacture being 
directly inToIvèd, the controversy grows out of the patent laws, 
and this court has jurisdiction. Défendant cites the case of Hartell 
T. Tilghman, 99 U. S. 547, in support of its position, but I do not 
thmk it is in point In that case it was conceded that the parties, 
who were citizens of the same state, entered into a paroi license, 
and défendant operated under it for some months. Complainant 
then undertook to rescind the license and sue for infringement, 
because défendant would not sign a written license, which com- 
plainant insisted, but défendant denied, was a part of the paroi li- 
cense. The court held that, under the circumstances of the case, 
the license could not be rescinded in that manner, and that there 
was still a subsisting license which must govern the rights of the 
parties, the subject-matter of which was not cognizable in a féd- 
éral court The question of infringement was not involved in that 
case. Thè question which must control is: Was the license of 
November 7, 1879, assignable, or was it personal to George Esterly 
& Son? Upon careful examination I do not flnd any words that 
carry power to assign this license; nowhere do the words "heirs," 
or "successors," or "assigns," or words of similar import, appear. It 
is weU established that a license by a patentée is personal to the 
licensee, and not transférable to another, unless it contains words 
which show that it was intended to be assigned. I tliink the ab- 
sence of any words of assignability in this license shows an intent 
to make it run to George Esterly & Son alone, as clearly as if words 
of nonassignability had been incorporated therein. I am therefore 
of the opinion that the license of November 7, 1879, was personal 
to George Esterly & Son, and did not carry with it the power to as- 
sign or transmit any rights under the same to this défendant, and 
the motion to dismiss is denied. 

Again, the right of the complainant to an injunction, as the case 
now stands, would seem clear; but there are some équitable consid- 
érations which influence me to relieve the défendant f rom the strict 
and rigid application of the rule in granting preliminary injunctions. 
The suit can be brought to final hearing at the March term at 
Minneapolis, and the défendant'» counsel suggests that to that end 
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he will expedîte the cause. The défendant bas as yet adduced no 
testimony, and may possibly change the status of the case; hesldes, 
adéquate protection can be afforded by an indemnity bond. I shall 
therefore enter an order that a preliminary injunction issue, unless 
the défendant within 10 days gives a bond in the sum of $25,000, 
with sureties to be approved, to pay ail and any costs and damages 
that may be awarded the complainant for the alleged infringement 
as charged in the bill of complaint, with leave to the complainant, 
if bond is flled, to renew the motion for an injunction at the March, 
1894, tenu of the court at Minneapolis, Minn. 



TEXAS & P. RY. OO. v. PATTON. 

(Circuit Court of Appeals, Fifth Circuit Aprll 10, 1894.) 

No. 204. 

1. Appbal—Review—Ettobnce— Négligence— Exceptions. 

Though, in an action for négligence, defendant's request to charge that 
plaintlff was gullty of contrlbutory négligence was properly refused, yet 
where the exception to such charge brings up ail the évidence on writ of 
error, and it appears on the face of the record that there was no évidence 
of négligence on defendant's part, judgment against hlm will be reversed, 
notwlthstanding he failed to ask the trial court for a peremptory in- 
struction upon the whole évidence. Toulmin, District Judge, dissenting. 

3. Mastbb and Servant — Nbgliuence — Evidence— Machinery. 

Whlle a locomotive flreman was descendlng from a moving locomotive, 
in a careful and proper manner, the step turned, owing to Its belng loose, 
and he was thrown to the ground and injured. The locomotive had just 
corne in from a run, during which the step had been safely used several 
times. The flreman himself had aided in secm-lng It properly two days 
before, and there was nothing to show that any one had tampered with 
it, or that It had been accidentally injured or displaced, but Immediately 
after the accident its fastenings were found to be loose. Béld, that there 
was nothing to show négligence on the part of the railroad company. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action by E. M. Patton against the Texas & Pacific Eailway Com- 
pany for Personal injuries, in which plaintiff had judgment, and de- 
fendant brings error. 

T. J. Preeman and Edwards & Edwards, for plaintifE in error, 
MiUard Patterson, for défendant in error. 

Before McCORMICK, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

McCOEMICK, Circuit Judge. It appears from the bill of excep- 
tions in thls case that the following facts were established by the 
testimony introduced, to wit: 

First The plaintiff, E. M. Patton, was in the employ of the défend- 
ant as flreman on a passenger engine at the time; and for some time 
before the accident his regular work was as a flreman of engine 
No. 90, which hauls a passenger train from the city of El Paso to 
Toyah, Tex., a distance of 196 miles, leaving El Paso at about 2:30 
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p. m., arri^ing at Toyah about 11:30 p. m., and remaining in Toyah 
the balance of the night, and ail the next day, until about 2 a. m. 
the moming of the second day, when the engine would return f rom 
Toyah to El Paso, hauling a passenger train, arriving in El Paso 
about 10:30 ^ nj. on the same day, and again leaving El Paso for 
Toyah at 2:30 p. m. the next day. The engineer who ran said 
engins was pamed A. Steiner. 

Second. ïhat it was the duty of the firemen of passenger engines 
in the eniploy of défendant to keep the cab of the engine clean, and 
to clean allthat portion of the engine above the running board, to 
keep the oil cans and lubricators fllled with oil, and to generally 
obey orders of the engineer when the train was running. 

T^rd. That the défendant had at El Paso a roundhouse and re- 
pairing shops, and a machinist to inspect and repair the engines, 
and also had at, Toyah. a roundhouse, and a machinist to inspect and 
repair its engines, and that engines coming into each place were in- 
spected and repaired before going out again. 

Fourth. When defendant's passenger engines arrived at El Paso, 
ineluding the engtae on which plaintiff worked, the engineer and 
firenian woiild get off, and leaTe the engine attached to the train at 
the dépôt, and th.e engine would then be taken charge of by the 
yardmen, and an employé called the "hostler" would detach the 
engine f rom the train, and take the same down into the yard to coal 
it, Band it, and do such otber things as were necessary, except repair 
it, and then place the same in th.e roundhouse, where it would 
be cleaned by the servants other than the flreman in aU its parts 
beneath the running board, and inspected by the machinist and re- 
paired. The flreman would hâve ample time after the engine 
had been placed in the roundhouse to clean out the cab, wipe ofE 
hia part of the engine and fiU his oil cans and lubricators. Then the 
engine would be taken from the roundhouse, and attached to the 
train^ by the yardman or hostler, where the flreman and engineer 
would get on the train again to begin their trip. Plaintiff knew ail 
this. 

Pifth. There was no ride of the company that prohibited the flre- 
man from getting on the engine for the purpose of fllling his oil 
cans, etc., before it was placed in the roun<&.ouse, nor was there any 
rule that specifled a particular time when he should do this work, 
the only rule being that he was to hâve his engine in proper condi- 
tion to go out when its tufn came. There was a rule of the company 
that the engineer and flreman of a passenger train should not be 
called for duty within, àfter they had corne in on a trip. That the 
flreman could sélect any time that was most convenient for him to 
clean the cab, flU the oil cans, etc., and that while the engine was 
hot, and the oil warm, it was more convenient, and could be done in 
less time than after the engine was cooled off. 

Sixiii. That passenger engine No. 90 has two steps on the right 
side. One of thèse steps is a loop fastened under the tender, and 
a person getting off the engine backwards would bave this step on 
the left The other step, which would be on his right, was attached 
to the rear part of the engine. This latter step, the proof shows, 
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was loose. The gangway of the engine is where the tender and en- 
gine corne together, and there is an opening on each. side of the en- 
gine. Thèse steps were used to get on and off the engine. The 
step which is claimed in this case to be détective is the step which 
is attached to the engine. Thîs step consista of a shovel-shaped 
pièce of iron, standing directly ont from the engine, flrmly flxed to 
a rod of iron about an inch in diameter, and about 18 inches long, 
which rod passes up through the iron casting at rear of engine, about 
6 or 8 inches thick. A shoulder to this rod fits nnderneath the 
casting, and the part passing through above has threads on the 
upper end, upon which the nut is screwed finnly down on the cast- 
ing, fastening the rod in the casting so that it will not move. This 
nut is about 2 inches square, and the thread on the rod extends 5 
or 6 inches, — thus making the rod extend above the nut, when the 
nut is properly screwed down, — and covering this extension above 
the nut is a tubular pièce of brass arranged for ornament, which 
hides from view that portion of the nut immediately around the 
threads of the step bar. The step affixed to this bar is about 12 
or 14 inches above the track, and the one aiBxed to the tender is 
about 6 inches higher. 

Seventh. On the 29th of November it was necessary to put a 
spring on the right side of the engine, and in order to do so this 
step had to be removed, in order to place a jaekscrew under the rear 
of the engine; and in doing this the rod holding the step was taken 
out of the casting by unscrewing the nut described in paragraph 6, 
and the step was replaced on that morning at El Paso, before the 
engine started on its run to Toyah. In replacing the step the plain- 
tiiï assisted the machinist of défendant at El Paso (Kossiter) in 
tightening up the nut; and the same day the engine left El 
Paso, taking out a passenger train at the usual hour, 2:30 p. m., 
and made the run to Toyah. The machinist and plaintiff testifled 
that the nut was properly screwed on at El Paso, and would not 
hâve become loose in a trip from El Paso to Toyah and return. 

Eighth. That at Toyah some repairs were made to the engine. 
Alex Mitchell, who was foreman of the shops and yards at Toyah, 
undertook to make thèse repairs himself. He had a couple of 
Chinamen assistants, who placed two jackscrews, one on each 
side of the front of the engine, and elevated the front. The 
Chinamen brought another jaekscrew and put it down at the rear 
of the engine, near to this step above described, on the right side 
of engine. That to put the latter jackscrews in place, to elevate 
the rear of the engine, it was necessary to remove this step. Plain- 
tiff testifled he saw a jaekscrew on the ground near this step. Alex 
Mitchell, the foreman for défendant, testifled: That he told the 
Chinamen to get the jackscrews, and under his direction they 
placed two jackscrews, one on each side of the front of the en- 
gine, but, without any instructions from him, they brought and 
put another jaekscrew on the ground, near the step. That he was 
out of the roundhouse 5 or 10 minutes while the Chinamen were 
there, and that this jaekscrew near the step was not placed under 
the engine, in position to elevate it, and that the step was not 
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moved for the puirpose of putting the jackscrew there, and that 
the nut on the step was not moved while the engine was at Toyah 
on" that trip. That Mr, Young was the machinist at Toyah at 
that time, and that thls was Sunday, the 30th of November, 1892; 
and he (Mitchell), believing that he was compétent to do so, un- 
dertook to make the rèpairs needed on the engine himself, and 
jacked the front part of the engine up for the purpose of raîsing 
thé pUot, and, flnding that he could not accomplish the task of 
raising the pilot with the force at hand, by himself, he did not 
do the work necessary to raise the pilot or cowcatcher. That the 
report of the engineer in the book at Toyah provided for that pur- 
pose, reporting that repairs were necessary on his engine, on 
the 29th day of November, 1892, was: "Change water. Grind in 
blower. Put gasket in front joint' of blower pipe. Raise the pi- 
lot." That "change water" means to let the water that engine 
came in on ont, and put fresh water in. "Grind in blower" is to 
arrange blower so that: the smoke will pass ont at the stack, in- 
stead of comîng out at the cab. Witness did this, which is a very 
small job. "Put gasket in front joint of blower pipe" was a very 
light job, and was done by witness. That to "raise the pilot" re- 
quired witness to jack up the engine, and put gibs under the spring 
ends of the engine truck. The engine truck is near the front end 
of the engine. Did not do this, because ît was a pretty big job, 
and he was doing the work by hunself, with only tlxe hdp of two 
Ohinamen; and that the engine was ail right to run as well as if 
it had been done, exceptthe pilot was a little low, but it did not 
interfère with the safe running of the engîne. 

Mnth. The engine left Toyah at the usual hour of 2 a. m. on 
the morning of the Ist of December, 1892, and arrived at the usual 
hour at El Paso, 10:30 a. m.; and plaintiff and engineer got off 
the engine several times, while it was standing, on the right aide, 
and neither of them noticed anything the matter with the step. 
After they arrived in El Paso, they both left the engine attached 
to the train at the dépôt, getting off the engine on this right side, 
using this step, and went to their homes, and neither noticed any- 
thing wrong with the step. 

Tenth. A. short time after the engîne arrived in El Paso, the 
hostler, or a man whose duty it is to take it, coal it, etc., and put 
it in the roundhouse, took charge of it, detached it f rom the train, ran 
it into the yard, and set it on a transfer track, and left it there 
an hour or so; then took it to the coal cars, and left it there for 
the coal heavers to coal up, and it remained there an hour or more. 
The coal îs placed in the tender, back of the engîne, and pUed up 
pretty high; and some pf. the pièces are a foot or 18 inches long, 
and 6; or 8 inches wide, and very heavy, and one of them, falling 
off the gangway, might strike the step. When the hostler went, 
later, to get the engine from the coal yards, the plaintiff was on 
the engine. The hostler ran the engine from where it was coaled, 
and was moving it to the proper position, near the sandhouse, to 
hâve the flre cleaned out. It was somethîng near an hour from 
the time the hostler started to leave the coal yards before he got 
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to the sandhouse, as he was detained by switches being closed. 
The plaintifif was on the engine during this time, cleaning up and 
fllling his cans and lubrîcators, as the engine was nearing the 
place where the flre would be cleaned ont; and two firemen clean- 
ers were on the engine also, — one of them in the gangway, and 
the other on the front of the engine. The engine was backing, 
and the flre cleaner on the engine was in the act of showing the 
hostler, by making a signal, where to stop the engine, and to clean 
ont the flre. The engine at this time was moving very slowly, — 
net more than three or four miles an hour, — and the plaintifl had 
gotten off the gangway, and was standing on the steps, with his 
face to the engine, and his left foot on the tender, and his right 
foot on the step which is heretofore described as attached by a 
rod to the rear of the engine; and the plaintiff, deSiring to get 
ont of the way of the flre cleaners as the engine passed the sand- 
house, and for the purpose of stopping there, and waiting until 
the flre was cleaned ont, stepped off the engine, in a carefnl and 
proper njanner, — that is, detaching his left hand and foot, and 
stepping down with his left foot, which was in the direction the 
engine was backing. The pressure of his right foot turned the 
rod to which the step was attached, in such a manner as to throw 
the step around, close to the rear driving wheel of the engine; and 
plaintiff's right foot slipped off the step, so that hîs right foot 
fell immediately under the driving wheel, and the engine continued 
to back. The wheel ran over a portion of his foot, and crushed 
it so that amputation became necessary. 

Eleventh. Plaintiff knew that there were servants and employés 
of the défendant for the purpose of inspecting and repaîring his 
engine, and that the opportunity given to do this was when the 
engine was placed in the roundhouse at El Paso, and that at the 
time he fell and was injured the engine was not yet placed in the 
roundhouse, where it would be inspected and repaired. 

Twelfth. The cause of the turning of the step when plaintiff feU 
was on account of the nut heretofore descrîbed, on the top of the 
casting, not being tant, but it had become loose, leaving the rod to 
which the step was attached so it could be easily turned. It was 
the duty of the engineer who opérâtes an engine to inspect and 
report ail defects in repairs necessary on his engine, in a book kept 
for that purpose at each place, at the end of his run, — in this in- 
stance, at El Paso and at Toyah, — and on the day that the plain- 
tiff was injured the engineer entered the following report at El 
Paso a few minutes after they arrived: "Pilot raising, and wash 
out engine" (that is, the pilot needed raising, and the engîne should 
be washed out), — and he did not discover or report that the said 
step was loose, if it was loose at the time. 

Thirteenth. The défendant had proper and compétent inspectors 
to inspect and repair engines in the yards at El Paso and Toyah, 
in addition to the inspections made by the engineers, and that at 
the time plaintiff was hurt the yard inspectors and mechanics 
had had no opportunity, under the routine and custom as to hand- 
ling, coaling, sanding, cleaning, inspecting, and repairing engines 
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aS tïièy atrived în the yards, tjo inspect or repair tlie engine upon 
Wïîch Ùe was injured, and this plaintifE well knew. 

Foïtrtéenth. Plaintiff's business in November ànd December, 1892, 
was àremala ôf alocomotive engine, and he had been engaged in that 
business aboiit seven years. 

Mfteentii, plàîntiff dld not know that said step on the engine 
was in a Joose or defective condition at the time he stepped down 
on the sanie and was injured. That the manner in which the 
plaintiff got ôiff the engine, backwards, was a careful and prudent 
manner, he alighted in a careful and prudent manner, In .the usual 
manner to alight from an engine, whether in motion or standing still, 
and that, if said ?tep hâd been in repair, there was no danger in the 
manner in which plaintiff alighted from the engine. 

Sixteenth. Plaintiff testified that it was the custôm of the fire- 
men to go to their engines in thé yard before they were put in the 
roundhouse, and do their work of cleaning such part of the engine 
as it Was their duty to clean, and clean ont and fiU the lubri- 
cators and fill the oil cans ; but, on being asked, he could not 
mention the name of any other flreman employed on defendant's 
passenger engînes who did tliis, bèsides himself. He stated that 
his reason for doing this work on the engine at that time was that 
the weather was getting cool, and he had to strain his oil, and 
he would set his cans out in the gangway, near the engine, so that 
the wârmth would make it easier and quiclter work to handle the 
oil properly, whereas, if he had waited until the engine was in 
the roundhouse, the oil would hâve been somewhat chilled, and 
more difflcult to handle, and that for some time previous he had 
been goiiig on the engine and dôing this work while the engine 
was in the yard, and before it had been placed ifi the roundhouse. 

Seventeenth. Mr. Wheeler, who is superin tendent of terminal 
and foreman of the shops in El Paso, for défendant, the hostler Tay- 
lor, and the machinist Rossiter, employés in the defendant's yard and 
shops in El Paso, testified that plaintiff was the only fireman of 
a passenger engine that went upon his engine in the yard in El 
Paso to db his work before his engine had been placed in the round- 
house, and that they had known hîm to do so three or four times be- 
fore the accident. 

Eighteenth. AU the witnesses except the witness A. 0. Wheeler, 
superintendent and foreman of défendant, testified that the nut 
above described, used to tighten the step, would not probably work 
loose, in making the trip from El Paso to Toyah and back, by the 
ordinary jar and running of the engine; that it might come loose 
by the step having struck against something. Wheeler testified 
that he was a compétent machinist, haying had expérience of 20 
years with engines ; that the nut might work loose on said trip, but 
it was imposable to tell whether it would or not. Plaintiff testified 
that the step struck nothing in running that trip from El Paso to 
Toyah and return. It was proven that the nut and threads of the 
step rod were in good condition, and had not worked loose since the 
accident to plaintiff. 
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Nineteenth. The above and foregoing being a statement of ail 
facts in évidence, tbe défendant, before the jury retlred under the 
cbarge of the court, requested the court to give the jury the foUow- 
ing instructions: 

"If plalntiffi was a flreman upon one of the defendant's engines puUing pas- 
senger trains over the track into El Paso, where défendant had repair shops, 
and compétent persons to repair its engines, and plaintifl knew of this, and on 
the day that he was injured the engine on which he was employed as flreman 
arrived in El Paso apparently In good condition, and the plaintiff left sald 
engine, and it was talien in charge by servants of the défendant whose 
duty It was to inspect and repah: It, and he knew he would hâve ample time 
afforded him after the same was inspected and repaired to perform his duties 
on said engine, in cleaning the same, and hâve the appliances and Implements 
pertaining to said engine in his immédiate charge in proper condition for his 
outgoing trip on said engine, it was his duty to give servants of défendant op- 
portunity to inspect and repair the engine and appliances before going on said 
engine, while it was in motion; and if he did not do this, but went on said 
engine knowing that the same had not yet been inspected and repaired, for the 
purpose of performing his duties in cleaning and putting in proper condition 
the lubricators, cil cans, and other apparatus which it was his duty to clean 
and prépare, and in doing so attempted to alight from said engine while it was 
in motion, when such alightlng was not necessary in the performance of such 
duties, and the step of the engine was in such defective condition that it was 
unsafe for use in getting off the engine while in motion, and in so alighting he 
was injured by reason of such unsafe step, he would be gullty of contributory 
négligence, and not entitled to recover any damages from défendant, even If, 
in alighting, he did so In such a careful manner as a prudent man would exer- 
cise if the step were imsafe." 

Thèse spécial instructions the court refused, and thereupon 
charged the jury as follows : 

"The plaintifl brings suit agalnst the défendant to recover damages for Per- 
sonal injuries, clalming, briefly and in effect, that while engagea in the serv- 
ice of the défendant, and in the performance of his usual and ordinary duties, 
as flreman on passenger engine No. 90, he was seriously Injured because of the 
négligence of défendant in failing to keep the step of the engine In sultable 
condition and proper repair for use by Its employés. Recovery Is sought by 
plaintifC on the ground of alleged négligence on the part of défendant, and, to 
entitle him to recover, such négligence must be proved as alleged. The gên- 
erai princlples of law touching the duties of Individuals and corporations in 
supplying machinery or mechanical appliances for their employés are thus 
stated by the suprême court: 'Neither Individuals nor corporations are bound, 
as employers, to insure the absolute safety of the machinery or mechanical 
appliances which they provide for the use of their employés. Nor are they 
bound to supply the best and saf est or newest of those appliances for the pur- 
pose of securing the safety of those who are thus employed. They are, how- 
ever, bound to use ail reasonable care and prudence for the safety of those in 
their service, by providing them with machinery reasonably safe and suitable 
for the use of the latter. If the employer or master fails in his duty of pré- 
caution and care, he is responsible for any injury which may happen through 
defect of machinery which was, or ought to hâve been, known to him, and 
was unknown to the employé or servant. But if the employé knew of the 
defect in the machinery from which the injury happened, and yet rema ined lo 
the service, and continued to use the machinery, wlthout glving any notice 
thereof to the employer, he must be deemed to bave assumed the risk of ail 
danger reasonably to be apprehended from such use, and is entitled to no 
recovery. And, further, if the employé hlmself has been wanting in such rea- 
sonable care and prudence as would hâve prevented the happening of the 
accident, he is gullty of contributory négligence, and the employer is thereby 
absolved from responsiblUty for the injury, although it was occasioned by the 
defect of the machinery, through the négligence of the employer.' Ballroad 
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Oo, T. McDi^aiS, 135 tr. S. 870, 10 Sup. et. 1044. It Is only the duty of a rail- 
road corporation to use ail reasonable caré and prudence for the safety of em- 
ployés, by provlding them wlth machinery reasonably safe and sultable; but 
it is their further duty to use such reasonable care and prudence in seeing that 
the machlnery furnished their employés Is kept in good order and repair. It 
Is contended by the défendant In this case that the défendant had in its em- 
ployment at M Paso and Toyah compétent persons to Inspect and repalr its 
engineg whénever it became necessai-y to do so, ànd that in such respect the 
défendant perfôrmed its full duty to ail persons in its employment, and that 
if there was any négligence In the performance of their duties by machinists 
or mechanlcs. In inspectlng and repairing the engine, It was the négligence of 
a fellow servant, for which the défendant would not be liable. This conten- 
tion on the part of défendant is not supported by the bést authorlties. The 
duty of keeplng In proper repair the machlnery and othfer appllances furnished 
to servants by the défendant cannot bè delegated to another servant, so as to 
exempt the défendant itself from llabiUty catlsed by the négligent omission of 
the servant to whom the duty was delegated:- The mieré fact that the défend- 
ant had In Its employ à coibpetent car Inspecter, mechanic, and machinist 
would not Itself exonerate It from liability if the englhe stëp was defective in 
construction, or not In prôper repair, for hè was a représentative of the défend- 
ant, and not a fellow servaût Of plalntiff, In the sensé contended by defehd- 
ant's counsel; and if he falled to exercise dUe and reasonable care in référence 
to the inspection of the engine, Includiiig the step, aiid keeplng the same In 
proper repalr, then for any négligence, ôr want of reasonable and proper 
care, on his part, in that respect, from 'which injury resuited to plaln- 
tiff, the défendant would be liàble. In this Immédiate connection, your atten- 
tion Is dîrected to anothM- prlnclple of law touching thé duty of plalntiff: He 
was bound to exercise reasonable and ordînary care to avoid Injuries to him- 
self; and If the engine step, at the tlme he was hurt; wiaS defective, and he 
knew— or might hâve kqown, by ordinary care and attention— its condition, 
and then exposed himself t«^ danger; ihother words, uslng the language of the 
suprême court, 'If he did not use his sensés as men generally use theirs, to 
keep from harm,'— he cannot çomplain of the injury from which he suffered. 
But the prlncipile of thé laTy as to the duty of plaintlff uhder such circum- 
stances Is subjéçt to the quiâllflcation that he was not rèqutred to inspect the 
engine to ascertaln whether or not there wefe latent or hldden imperfections or 
defects In or about It, If there were any defects at ail, wilch rendered its use 
more bazardons. That was a duty of défendant. The gênera] principle of the 
law being that, 'unless the defect^ are such as to bé obvious— open to common 
observation— to any one glvlng attention to the duties of the occasion, the em- 
ployé has thé right to assume that the employer has perfôrmed his duty wlth 
respect to the Implements and machlnery furnished. If the défendant per- 
fôrmed Its duty by uslng ail reasonable cai'e and prudence "for the plaintiff's 
safety, by provlding him with machlnery reasonably safe and sultable for his 
•use, and if, fûrther, the défendant had In Its employaient compétent Inspectors 
and machinists, Whose duty It was to inspect engine No. 90, and make thereon 
ail necessary ' repairs, and If such Inspectors and machinists used reasonable 
care and diligence In the performance of their duties, and made ail such repairs 
as they could hâve discovered to be necessary by the exercise of reasonable 
care and diligence, then for any Injuries recelved by the plalntiff on account 
«f defects In the âppliances Which had not been observed by the inspectors and 
machinists the défendant would not be lifible, and the plalntifC, in that event, 
conld not recover. Bearlng In mind the foregolng directions, you will inquire 
whether the step of the engine, at the tlme the plalntiff was hurt, was In good 
order and repal?. If it was, then it would be your duty to return a verdict In 
■favor of the défendant. If, however, thé engine step (and I mean, by the use 
of the word 'step,' to Include the rod or shaft, the uut, and the flat pièce of 
métal atta,ched to the lower end of the rod) was defective and unsafe, and the 
défendant knew of Its defective and unsafe condition, or could bave discovered 
it by the exercise of reasonable care and diligence, and the plalntiff was 
Ignorant of the defect, aad could not hâve ascertained it by the exercise of 
ordinary care and caution, and if the injuries to the plalntiff resuited from 
such unsafe and defective condition of the step,— that is to say, if, as claimed 
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by the plaîntlff, the step tumed when he attempted to descend from the engine, 
—and if, In conséquence thereof, wlthout négligence on bis part, he was In- 
jured, then you will return a verdict in favor of tlie plaintiff for such amotint 
of actual damages as will compensate him for the injuries he has sustained. 
As before stated to you, the law requires the plaintifE to talie due and proper 
care of himself ; and if, at the time of the accident, he failed to exercise that 
degree of care and caution which a person of ordinary prudence would hâve 
exercised under similar circumstances of the situation, and his injuries re- 
sulted from such want of care and caution, then he -would not be entitled to rc- 
cover; and your verdict, in that event, should be for the défendant. The qvs- 
tion of négligence of plaintiff, on the one hand, and of défendant, its agents and 
servants, on the other, is a question of fact, which is submitted solely to your 
détermination, and one which you will détermine for yoiffselves from a con- 
sidération of ail the facts and circumstances in évidence." 

And to said charge of the court, given tlie jury, the défendant, 
in open court, then and there excepted, because said charge failed 
to instruct the jury that plaintifE would be guilty of contributovy 
négligence in going upon and alighting from said engine, while it 
was in motion, until after the proper servants of the défendant 
had had an opportunity to repair the same after it arrived in the 
yards at El Paso, as in defendant's spécial charge above requested; 
and the court then and there overruled said exceptions to the charge. 

The only error assigned, and relied on to reverse the judgment, is 
that the court erred in refusing to give the charge requested by the 
défendant, as shown above. The request for that charge, in eflect, 
asked the court to direct a verdict for the défendant. The hy- 
pothesis as to the proof made in the requested charge only em- 
braced matters of fact, about which there was no dispute, as most 
clearly appears by the narrative of the proof in the bill of excep- 
tions, above set out. The reason given for this charge in the 
request is that the plaintiff was guilty of contributory négligence. 
This may not be technically correct, as contributory négligence is 
generally defined where a définition is attempted in adjudged cases. 
In Sullivan v. Mining Co., the trial judge directed a verdict for the 
plaintiff, giving a reason for so doing which was held to be unsound; 
but the judgment was afQrmed because the direction was right, 
though technically erroneous, as expressed. 143 U. S. 431, 12 Sup. 
Ot. 555. In Kirby v. Estill the suprême court of Texas, in référence 
to a similar question presented to them, say: 

"While the com-t may not hâve erred in refusing to give the several spécial 
charges, in the form they were requested, we think they were sufflcient to call 
the attention of the court to the important matter embraced in them. On the 
case made by the évidence, we think the court should hâve instructed the jiuy 
to return a verdict for the plaintiff." 75 Tex. 484, 12 S. W. 807. 

The charge to the eflect that the plaintiff was "not entitled to 
recover any damages from défendant" may hâve been a proper 
charge to give, although the plaintiff was not shown to bave been 
guilty of contributory négligence. Clearly, if there was no proof 
tending to show négligence on the part of the défendant, the jury 
should hâve been instructed that the plaintiff could not recover. In 
two cases decided by this court, at the présent term, (Southern Pac. 
Co. T. Burke, 60 Fed. 704, and Eailroad Co. v, Thomas, Id, 379), we 



2[6,8 raiDBBAL HEPOETEE, vol. 61. 

Btated at some length our TÎewB as ta when the question of nég- 
ligence is one ôf law fér the court ; In tlie case of Steaûisliip Co. v. 
Merchant, 133 XT.,S. ST5, 10 Sup. Cît. 397, tlie suprême court reversed 
th.e Judgment of |h.e lower court because the trial judge refused to 
direct a verdict for the défendant when the only négligence the 
évidence tended to pW)ve was that of a fellow servant. In Armour 
V. Hahn, 111 17.^.313, 4 Sup. Ct 433, the judgment of the circuit 
court was reversed! on the ground that the demurrers to the évi- 
dence should hâve been sustained, as there was no évidence tending 
to prove any négligence on the part of the master. 

In the case now befofp us, the only defect in the machinery, that 
contributed to the injury, suggested by the pleadings or by the 
proof, was that the step on the righthand sidè of the engine, which 
plaintifE used in carefuUy alighting f rôm the engine while iû motion, 
backing slowly at the raté of not more tban three or four miles an 
hour^ Tf^as not tightly fastèned. The step was of the customary and 
proper fcind, in no other inanner defective. It had been taken ofE 
thé last time the engine was in the El Paso yards, two days before 
this injury. It had been put on again, and well fastèned, before 
the engine was taken out. The plaintiff assisted Kossiter in tight- 
ening up the nut, and both Eossiter and plaintifiE testify that the nut 
was prQperly screwed on at El Paso, and would not hâve become loose 
in a trip from El Paso to Toyah and return. There is direct proof that 
the nut on the step was not moved while thé engine was at Toyah 
on that trip. Plaintiff testified that the step struck nothing in run- 
ning that trip from El Paso to Toyah and return. It was proven 
that the nut and threads of the step rod were in good condition, 
and had not worked loose since the accident to plaintiff. The day 
of the accident the engine left Toyah at the usual hour (2 a. m.), 
and arrived at El Paso at the usual hour (10 :80 a. m.) ; and plaintiff 
and the engineer got off tiie engine, on the right side, several times, 
while it was standing, and neither of them noticed anything the mat- 
ter with the Step. After they arrived in El Paso they both left the 
engine attached to the train at the dépôt, getting off the engine, 
on this right side, using this step; and neither of them noticed any- 
thing wrong with the step. There is no évidence tending to prove 
that up to this instant the step was not aU right Gn the con- 
trary, ail the évidence on that subject tends strongly to prove that 
up to this instant the stop was ail right. It may not hâve been 
the duty of thç.fireman tO inspect this step, which he was constantly 
using, on the rîin from El Paso to Toyah and return; but it was the 
duty of his engineer, and they were fellow servants. Railroad Co. 
V. Baugh, 149 U. S. 368, 13 Sup. Ot 914. The engineer did not re- 
port or discover that the step was out of order. If in fact it was 
so at this instant, or previously, after the plaintiff had assisted the 
machinist in flxing it ail right in the shop at El Paso, immediately 
before beginning the run to Toyah, how could the master know it, 
or hâve discovered it? The engineer was a compétent skillful, 
careful servant The plaintiff had been engaged as flreman of a loco- 
motive engine for seven years; was in the prime of life (34 years of 
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âge); waa in good health; had not mîssed a day's work for two or 
three years. It is fair to présume that lie was as conversant with 
ail the features of the engine as a compétent engineer. His atten- 
tion had been specially directed to this step by his assisting the 
machinist to flx it, before starting on the last mn from El Paso. 
The fact that he saw a jackscrew on the ground near this step while 
the engine was at Toyah does not tend to prove that the step was 
loose at that time, or had been moved, but might hâve served further 
to call his attention to the step, as he must hâve known the jack- 
screw could not well hâve been used on that part of the engine with- 
out flrst taking off the step. And yet, though using this step several 
times in alighting from the engine on the run from Toyah to El Paso, 
and alighting from the engine by it when he left the engine at the 
passenger dépôt in El Paso, he did not discover any defect in it. 
The engine was to wait at El Paso 28 hours before being called to go 
out on its next regular mn. The fireman was not to be called for 
duty after coming in on one run until called to go out on the next 
run. The firemân had certain work to do about the engine before it 
started on its next trip. There was no specifled time within the 
28 hours in which this work should be done. He went home. The 
engine was taken charge of by the hostler, with assistants; de- 
tached from the train; run into the yard; set on a transfer track; 
left there an hour or so; then taken to the coal cars, where it re- 
mained an hour or more. Hère, the plaintiflf mounted the engine 
again, and was engaged in doing his proper work, preparing it for 
its next run. After coaling it, the hostler ran the engine from 
where it was coaled, and was moving it to its proper position, near 
the sandhouse, to hâve the flre cleaned out. It was nearly an hour 
from the time the hostler started to leave the coal yards till he got 
to this point near the sandhouse, as he was detained by switches 
being closed. During this time the plaintifE was engaged at his 
appropriate work, and had nearly completed it as the engine was 
nearing the place where the flre would be cleaned out. Before the 
engine came to a standstiU, while it was moving slowly, — at a rate 
of not more than three or four miles an hour, — the plaintiff, in a care- 
ful manner, alighted from it, to make more room for firemen who 
were on it, to clean out the flre. At this instant the step proved to 
be loose. On that account the plaintifE lost his footing, the engine, 
backing, passed over his foot, and he was painfully hurt and per- 
manently disabled. If this did not resuit, proximately, partly from 
his unnecessarily leaving the engine while in motion, did it not re- 
suit from the natural hazards of his employment? By what reason- 
able or practicable degree of care, beyond the care that was used, 
could the défendant hâve guarded against this accident? It seems 
to us that to state the case is sufficient to show that the défendant 
had not been négligent, and could not justly be held liable. The ex- 
ception to the charge of the court and to the refusai of the requested 
charge having served to bring up in the bill of exceptions a full 
statement of ail the évidence given on the trial, it appears from the 
face of the record that there was no évidence to sustain the jadg- 
ment of the circuit court It is thus manifestly erroneous, and must 
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be reversed. We therefore order that the judgment of the circuit 
court is reversed, and the case remanded for further proceedings 
in conformity with this opinion. 

TOULMEN", District Judge (dissenting). I am unable to concur 
in thie opinion and judgment of the court in this case, and will 
State, as briefly as I can, the groùnds of my dissent: 

The assignmenta of error presented by the record are that: 

"First. Tlie trial court erred in refusing to give the jury defendant's spécial 
mstructloûs as follows, to wlt: 'If plalntlff was a flreman upon one of defend- 
ant's englnes, engagea in pulling passenger trains over the tracls into El Paso, 
where the défendant had repalr shops, and compétent persons to repair its 
enginés, and plaintlff knew this, and on that day that he was Injured the 
engine on whlch he was employed as flreman arrived in El Paso in apparently 
good condition, and plaintifif left said engine, and it was taken charge by 
serrants of the defendïint, whose duty it was to inspect and repalr it, and he 
knèw he would hâve ample opportunity alïorded him, after the same was in- 
spected and repaired, to perform hls dutles upon sald engine, in hls cleaning 
the same, and havlng the appliances and Implements pertaiming to said engine 
in hls Imlnedlate charge, in proper condition for his outgolng trip on said 
engine, It was his duty to gIve servants of the défendant opportunity to in- 
spect and repair the engine and appliances before golng on sald engine while 
it was In motion; and If he did net do this, but went on the engine, knowlng 
the same had not yet been Inspected and repaired, for the purpose of perform- 
Ing hls dttties In cleaning and puttlng in proper condition the lubricators, oil 
cans, ànd other apparatus whlch It was his duty to clean and prépare, and in 
doing so attempted to alight from said engine while it was in motion, when 
such alighting was not necessary in the performance of such duties, and the 
step of the engine was in such def ective condition that it was unsafe for use 
in gettin^ off bf the engine while in motion, and In so alighting he was injured 
by reason of imsafe step, he would be guilty of contributory négligence, and 
not erititled to recover any damages from défendant, even if, in alighting, he 
did so In sncâi a manner as a prudent man would exercise if the step was 
safe." 

And, second: 

"The trial court erred in not grantlng defendant's motion for a new trial, 
and setting aslde the verdict and grantlng a new trial, as, under the évidence, 
the verdict of the jury is greatly excessive." 

As to the second assignment of errors, sufflce it to say that it is 
not permitted for this court, sitting as a court of errors, in a case 
wherein damages hâve been flxed by the verdict of a jury, to take 
notice of an assignment of this character. Eailroad Ce. v. Fra- 
loff, 100 Tj. S. 31; City of Lincoln v. Power, 14 Sup. Ct. 387, 151 
U. S. 436. And in Holder v, U. S., 14 Sup. Ct. 10, the suprême 
court said, "It has also been settled by a long line of décisions of 
this court that the déniai of a motion for a new trial cannot be 
assigned for error." The only assignment of error, then, pre- 
sented for our considération, and the only error urged or discussed 
by counsel.for plaintiff in error, was the refusai of the trial court 
to give the charge hereinabove set out. The request for that 
charge was, in effect, asking the court to direct a verdict for the 
défendant on the ground that the plaintiff was guilty of contribu- 
tory négligence. The évidence in référence to which this charge 
was requested, and on which it must hâve been based, is found 



TEXAS & P. RY, CO. ». PATTON. 271 

fully set out in the 5th, lOth, 15th, and 16th paragraphs of the 
opinion of the court.i In view of this évidence, ît cannot be seri- 
ously contended that the facts recited in the charge constitute, as 
a matter of law, contributory négligence on the part of the de- 
fendant in error (the plaintiff below). It certainly cannât be said 
that this évidence would warrant no other conclusion than that he 
was guilty of négligence which contributed directly to his injury; 
and it cannot be fairly claimed that no uncertainty as to the ex- 
istence of contributory négligence arises from this évidence, and 
that ail fair-minded men would honestly draw the same conclu- 
sion from it. If it cannot, then the question of contributory nég- 
ligence was one of fact, and should hâve been submitted to the 
jury, as was done by the trial court. In Dunlap v. Railroad Co., 
130 U. S. 652, 9 Sup. Ct. 647, the suprême court held that it was 
error not to submit the question of contributory négligence to the 
jury, when the conclusion did not follow, as a matter of law, that 
no recovery could be had, upon any view which could be properly 
taken of the évidence tending to establish such négligence. And in 
Kailroad Co. v. Powers, 149 U, S. 44, 13 Sup. Ct 748, the suprême 
court said that where there was uncertainty as to the existence of 
contributory négligence the question is not one of law, but of fact, 
to be settled by a jury; and this whether the uncertainty arises 
from a conflict in the testimony, or because, the facts being undis- 
puted, fair-minded men wiU honestly draw différent conclusions 
from them. Gardner v. Railroad Co., 14 Sup. Ct. 140, and au- 
thorities therein cited. The court, in its opinion, says that "the 
only error assigned and relied on to reverse the judgment is that the 
court erred in refusing to give the charge requested by the défend- 
ant, as shown above." I do not understand the court to hold that 
such refusai was error. It intimâtes that it was not error. But the 
court finds that the défendant had not been négligent, and could 
not justly be held liable, and says that, as the bill of exceptions 
présents a full statement of ail the évidence given on trial, it ap- 
pears therefrom that there was no évidence to sustain the judgment, 
and it must therefore be reversed. If by this statement the court 
means to say that the verdict of the jury was not warranted by 
the évidence, the answer is that the rule is well established that this 
court, sitting as a court of error, has no authority to set aside 
the verdict of the jury, even if it does not appear to be justified by 
the évidence. Railroad Co. v. Fraloff, supra; City of Lincoln v. 
Power, supra; Shauer v. Alterton, 14 Sup. Ct. 442. If, however, the 
meaning is that the trial court should hâve instructed the jury to 
flnd for the défendant, then the answer is that the court was not 
requested to give such instruction. If the défendant wished to 
test, by writ of error in this court, the sufflciency of the évidence 
to sustain a verdict for the plaintiff, it should hâve requested the 
trial court, at the close of the évidence, to peremptorily instruct the 
jury to return a verdict for it. Insurance Co. v. Unsell, 144 U. S. 
439, 12 Sup. Ct. 671; Village of Alexandria v. Stabler, 1 C. C. A. 616, 

'■ See ante, pages 260, 262-2C4. 
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50 Fed. 689. It did not do tMs, and the sufQcîency of the évidence 
cannot be considered tere. "In an action at law, brought bere by 
writ of error for reTiew, this is a court for the correction of the er- 
rors of the court below, solely. It is not a court for the correction 
of the mistakes of the jury, or for the retrial of issues of fact which 
they hâve determined with the consent of the litigants. In order 
to obtain a review of any question by writ of error in this court, it 
must appear that the court below decided that rery question, for 
there can be no review of that which has never been passed upon." 
"The court below was not requested to décide, and did not détermine, 
whether or not there \yas sufflcient évidence to warrant a verdict 
before it was rendered; and hence it could not hâve committed any 
error in this regard, and there is nothing hère for us to consider." 
City of Lincoln v. Sun Vapor Street-Light Co., 8 C. 0. A. 253, 59 
Fed. 761; Insurance Co. v. Unsell, supra. In the case last cited it 
was held that "if, in a case where the évidence warranted a request 
for a peremptory instruction to flnd for the défendant, no request 
for such instruction was made, it cannot be made a ground of re- 
versai that the issues of fact were submitted to the jury." In the 
opinion the court said: "The défendant assumed that it [the case] 
would be submitted to the jury, and asked instructions touching the 
several points on which it reUed. It did not ask a peremptory in- 
struction for a verdict in its behalf. It cannot, therefore, be a 
ground of reversai that the issues of fact were submitted to the 
jury." Se with the case hère. The défendant assumed that the 
case would be submitted to the jury, and asked instructions touch- 
ing the point— plaintifl's contributory négligence — on which it 
seemed to rely. It did not ask a peremptory instruction for a 
verdict in its behalf. It cannot, therefore, be a ground of reversai 
that the issues of fact were submitted to the jury. If there was no 
error in the refusai of the court to give the spécial instruction, on 
the point of contributory négligence, asked by the défendant, there 
is, in my opinion, no ground of reversai presented on the record. In 
the generîd charge of the court the jury were fully and properly 
instructed in respect to every aspect of the case. The défendant 
seems to hâve been satisfled with the charge given. It took no ex- 
ception to it, and does not complain hère of it. This court falls into 
an error when, in its opinion, it speaks of the exception to the charge 
of the court. The record shows no exception to the charge given, 
but the exception was to the omission of the court to charge that the 
plaintiff was guilty of contributory négligence. If the exception 
was to the omission of the court to give the peremptory charge 
in f avor of the défendant, no error could be assigned on it. The rule 
is that it is not error for the court to omit to charge the jury on a 
particular point, or in a particular way, unless asked to do so at the 
trial. A party cannot, in a court of error, avail himself of an omis- 
sion which he made no effort to hâve supplied at the time. The not 
giving an instruction may be excepted to, if it was requested, but 
not otherwise. This has been the rule in the fédéral courts since 
the early case of Smith v. Carrington, 4 Cranch, 62, down to the case 
of Eailway Co. v. Volk (decided Jan. 3, 1894) 14 Sup. Ct. 239. "A 
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request for înstructions, beîng necessary to entitle the excepting 
party to avail himself of an omission to instruct, cannot be presumed, 
but must affirmatively appear in the bill of exceptions." Railway 
Co. V. Volk, supra, and autkorities; Mayer v. Duke, 72 Tex. 445, 10 
S. W. 565; Odom v. Woodward (Tex. Sup.) 11 S. W. 925. The only 
exception shown by the record, and on which error is assigned, is 
the refusai of the court to give the spécial charge requested by the 
défendant, to the efifect that the plaintifE was guilty of contributory 
négligence, and therefore could not recover. There was no error 
in refusai. For the reasons stated, I dissent. 



MURKAT V. AMEKICAN SURBTY CO. OF NEW YORK. 

(Circuit Court, S. D. Oalifornla. April 23, 1894.) 

No. 557. 

Bank Receiverb — AppomrirBNT— State Statutes. 

The Oalifomia statute creatlng a board of bank commissloners (St. 1877- 
78, p. 740, as amended by St. 1887, p. 90), and authorizing (section 11) tbe 
attorney gênerai, on their request, to commence suit to enjoin any bank 
whicli is vlolating its charter from transacting further business, and cause 
Its afCairs to be wound up imder the direction of the commissloners, does 
not authorlze the court, in such a proceedlng, to appoint a recelver; and 
such an appointment is void, and gives the person named no power to 
maintain a suit to collect the bank's assets. 59 Fed. 345, reaiflrmed. 

This was an action by Eli H. Murray, as receiver of the Califomia 
Savings Bank of San Diego, against tiie American Surety Company 
of New York, to recover damages for breach of conditions of certain 
bonds. A demurrer to the original complaint was heretofore sus- 
tained. 59 Fed. 345. Plaintiff thereafter flled an amended com- 
plaint, to which défendant also demurs. 

Luce & McDonald, for plaintiff. 
Allen & Flint, for défendant 

ROSS, District Judge. A demurrer to the original complaint hay- 
ing been sustained, on the ground that the appointment of the 
plaintiff as receiver of the California Savings Bank of San Diego 
was void, for which reason he could not maintain the suit, an amend- 
ed complaint bas been flled, to which the défendant bas also flled a de- 
murrer, again raising, among other questions, the right of the plain- 
tiff to bring the suit. The amended, as well as the original, complaint 
shows that the plaintiff's right, if any, is grounded in a judgment 
of the superior court of San Diego county. Cal., rendered in an action 
brought by the attorney gênerai of California, in the name of the peo- 
ple of the State, against the California Savings Bank of San Diego, 
a corporation organized and existing under its laws, by virtue of the 
provisions of section 11 of an act of California, creating a board of 
bank commissioners, of March 30, 1878, as amended by an act ap- 
proved March 10, 1887 (St. 1877-78, p. 740; St. 1887, p. 90). As 
so amended, the section reads: 

"Sec. 11. If such commissloners, on examination of the affairs of any corpora- 
tion mentioned In this act shall flnd that any such corporation has been guilty 
v.6lF.no.3— 18 
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,: , oï T!<rtatlng Its" charter c* law or thè provisions of thîs act, or Is condiicting 
f business in an unsafe manner, they Shall, by an crder addressed to the cor- 
' , poratlon so offending, direct dlscontlnuance of such illégal and unsafe practices 
and a conformity wltli the requirements of its charter and of law under this 
' act And if such corporation shall refuse or neglect to comply with such 
orderj oîf whenever It shall appear to sald commissioners that it Is unsafe for 
any such corporation as in this act mentioned to continue to transact business, 
they sïiall notify the attorney gênerai of such fact, who, after examination, in 
his discrétion may commence suit in the proper court against such corporation 
to enjoln and prohibit the transaction of any further business by such corpora- 
tion, and upon the hearing of the case, if the judge of the court where the 
case is tried shall be of the opinion that it Is unsafe for the parties interested 
or for such corporation to continue to transact business, and that such corpora- 
tion or Institution is tnsolvent, he shaU Issue the injunction applied for by 
sald compiissioners and attorney gênerai, who shall cause said injunction to be 
served acçording to law^ And sald judge shall further direct said commission- 
ers to take such proceedlngs against such corporation as may be declded upon 
by its creditors. If any corporation mentioned in this act which is now in- 
solvent, or which may hereafter become Insolvent or be thrown into liquidation 
by process of law or by the order or consent of its stockholders, directors, 
managing offlcers, managers, or creditors, the affairs of Such corporation shall 
be cloisedrand the business thereof settled wlthln four years ftom the tlme 
it shall be declared to be insolvent or be thrown into liquidation, as the case 
may be, unless at the expiration of such tlme it shall Obtain the consent in 
writing û'om a majority of the board of bank commissioners to continue in 
llquidatton for a longer perlod. The bank commissioners shall, however, hâve 
no powèr to grant a contlnuance for such purpose for a longer perlod than one • 
year at each tlme. Any corporation mentioned herein now in liquidation, or 
that may be hereafter thrown into liquidation, shall make semi-annual reports 
of the co;idltlon of its affairs to the bank commissioners in the saroe manner 
as the solv^t banks mentioned in this act, and, in axîdltion thereto, shall 
State the amount of divldends paid, debts coUected, and the amount realized 
on property sold, if any, since the préviens report. The bank commissioners 
shall hâve the power, and it is tereby made thelr duty, to examine the condi- 
tion of every such corporation in liquidation in the sàme manner as in the 
case of Solveht banks, and shaU hâve a gênerai supérvisory control of any 
such corporation. They shall hâve the power to deslgnate the number of offlcers 
and employées necessary to close up the business of any such corporation, and 
to flx the salaries of the same, and shall do ail in thelr power to make such 
liquidation economical and as expedltious as the Interests of the desposltors 
and stockholders will admit. The banli commissioners are hereby empowered 
to examine into the affairs of ail banks In process of liquidation at the tlme of 
the passage of this act. When any such bank shall bave been for two years 
next preceding the passage of this act In process of liquidation, or when any 
such bank shall hâve been in liquidation for two yeara'from the time it was 
declared Insolvent or thrown into liquidation, the bank commissioners bave the 
power to direct that the business of the bank shall be dosed, and may deslg- 
nate a tlme when such closing shall be effected, and may lirait the number of 
offlcers and employées, flx their salaries, and make such other orders as are 
necessary for the economical and expéditions adminisitration of the affairs 
of the bank. If any offlcer or employée of any insolvent corporation mentioned 
m this act shall refuse to comply with the provisions of this section, or dis- 
regard or refuse to obey the directions of sald bank commissioners given in 
' accordance wlth the provisions of this act, such offlcer or employée shall be 
punished by a fine of not less than flve hundred dollars or by imprisonment In 
the county jail for not less than one year, or by both such fine and Imprison- 
'ment, as a court of compétent jurisdiction may détermine." 

The amended complaint allèges, as did tlie original complaint, 
that on the 12th of November, 1891, the savings bank in question 
became insolvent, and suspended business, and that thereafter, to 
wit, on the 4th of Mareh, 1892, an action was commenced in the 
superior court of the county of San Diego, state of California, by the 



MUEEAY V. AMERICAN SOBETY CO. 275 

attorney gênerai of the state, in the name of the people of the state, 
against the bank, in whicli, among otter relief demanded by the 
plaintiff, it was prayed that a temporary receiver be appointed, to 
take possession of aH of the assets of the bank, and to make collec- 
tion of ail claims held by it, and that, npon the final trial of the 
action, the bank be adjudged insolvent, and a permanent receiver 
be appointed to take charge of, collect, préserve, and distribute its 
assets, and that said corporation be closed and liquidated in the 
inanner provided by the aforesaid section 11 of the act creating 
the board of bank commissioners, and that such proceedings were 
thereafter duly had in the action that by an order of said superior 
court, duly made and entered of record, the plaintiff, Murray, was, 

on the day of March, 1892, appointed temporary receiver of 

the bank, and authorized and directed to take possession of ail of its 
assets of every kind, and to collect and préserve the same pending 
the action. 

The amended complaint, unlike the original one, allèges that the 
action brought by the attorney gênerai of the state, in the name of 
the people of the state, was "upon the complaint of the board of 
bank commissioners of the state of California," and makes the fur- 
ther allégation, not found in the original complaint: 

"That said savings bank was duly served wlth summons in said action, and 
appeared tlierein, and demurred to tlie complaint of the plaintiff, but that said 
demurrer was overruled, and said savings banli thereupon failed to answer 
the complaint, or to fiu-ther plead in said action, but, so to do, made default; 
that ail of the creditprs of said savings banli duly appeared in said action, 
and by their pétition, duly filed therein, requested said court to appoint a re- 
ceiver to take charge of and close up the business of said savings bank, under 
the direction of said court and the board of bank commissioners of the state of 
California;" 

The amended complaint allèges, as did the original one, that on 
August 2, 1892, the action came regularly on for trial, and that 
judgment was duly recovered by the plaintiff therein, and entered ; 
"that the défendant corporation, the said California Savings Bank 
of San Diego, and ail its managers, ofiQcers, counselors, attorneys, 
agents, and others acting in aid or assistance of it or them, be, each 
and every one of them, and are, each and every one of them, en- 
joined and prohibited from the transaction of any further business 
as said corporation ;" and that it was thereby further "ordered and 
adjudged that Eli H. Murray, of the city of San Diego, is hereby ap- 
pointed receiver of ail the assets and properties of the said défend- 
ant corporation, and that he is hereby empowered to sue for and 
prosecute to détermination aU indebtedness due said défendant, and 
to collect, adjust, and settle ail claims in favor of said défendant^ 
and that he shall hâve the right to défend ail suits instituted against 
said corporation, and that he shall allow and adjust, under the con- 
trol of this court, ail the claims against said bank, and, when deter- 
mined, shall pay to the creditors of said bank such dividends as 
may frôm time to time be declared by this court; and to do and per- 
form such further acts as may be provided by law or the further 
order of this court." And it is alleged that thereupon the plain- 
tiff, Murray, duly qualifled as such receiver, and entered upon 
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the discharge of Us dntles as sndh, and that sâid' judgment has 
never been set asidé or modified, but still remains in fiill forcé and 
efifect, and tliat said plaintiff ever since lias been, and now is, tlie 
duly qualified and acting receiver of the banli. 

As stated by the court when considering the demurrer to the 
original complaint, the remedy pursued by the attorney gênerai in 
the case of the savings bank in question being statutory only, the 
court that tooli jurisdiction for its enforcement was limited in its 
powers by the statute under which it acted. East Tennessee, V. & 
G. R. Ce. V. Southetn Tel. Co., 112 U. S. 306, 5 Sup. Ct 168; Windsor 
T. McVeigh, 93 U. S. 276. Being satisfied that the demurrer to the 
original complaint was properly sustained, for reasons given in the 
opinion then flled, the question now is whether jurisdiction in the 
superior court to appoint a receiver of thè property of the insolvent 
bank in the action brought by the attorney gênerai of the state, in 
the name of the people of the state, is shown by the further alléga- 
tions cohtained in the amended complaint that such action was 
brought "upon the complaint of the board of bank commissioners 
of the siaté of Californià," and that ail of the creditors of the bank 
"duly appeared in said action, and by their pétition, duly flled there- 
in, requested said court to appoint a receiver to take charge of and 
close up the business of said savlngs bank, under the direction 
of said court ànd the board of bank conmiissioners of the state of 
Californià." 

As will hâve been noticed, the provision of the statute in question 
is that in the event the bank commissioners ascertain that any cor- 
poration to which the act applies has been guilty of violating its 
charter, or any other law, or is conducting business in an unsafe 
manner, they shall notify the attorney gênerai of such fact, "who, 
after examination, in his discrétion may commence suit in the proper 
court against such corporation to enjoin and prohibit the transac- 
tion of any further business by such corporation, and, upon the 
hearing of the case, if the judge of the court where the case is tried 
shaU be of the opinion that it is unsafe for the parties interested 
or for such corporation to continue to transact business, and that 
such corporation or institution is insolvent, he shall issue the injunc- 
tion applied for by said commissioners and attorney gênerai, who 
shall cause sâid injunction to be served according to law. And said 
judge shall further direct said commissioners to take such proceed- 
ings against such corporation as may be decided upon by its cred- 
itors." That, as said in the former opinion herein, "is the estent 
of the judgment authorized by the statute to be entered in the suit 
authorized by the attorney gênerai. That is to say, the enjoining of 
any further transaction of business by the insolvent corporation, and 
an order that the commissioners take such proceedings against such 
corporation as may be decided upon by its creditors. The em- 
bracing of the appointment of a receiver in such a judgment waa 
beyond the power of the court, because beyond the scope of the stat- 
ute under and by virtue of which alone the court was acting. A 
receiver is an ofQcer of the court, and, when appointed and his pow- 
ers put in motion, the property of which he is appointed receiver 
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passes into the custody of the court; the purpose of such proceeding 
being to préserve the property pending the litigation, so that the 
relief awarded by the judgment, if any, may be effective. No such 
purpose is manifested by the provisions of the bank commissioners' 
act, under which the attorney gênerai proceeded in the case in ques- 
tion. This is further shown by the very next clause of the statute, 
which reads: 'If any corporation mentioned in this act which is 
now insolvent, or which may hereafter become insolvent, or be 
thrown into liquidation by process of law or by the order or consent 
of its stockholders, directors, managing ofQcers, managers, or crédit- 
ors, the affairs of such corporation shaU be closed and the business 
thereof settled within four years from the time it shall be declared 
to be insolvent or be thrown into liquidation, as the case may be, 
unless at the expiration of such time it shall obtain the consent in 
writing from a majority of the board of bank commissioners to con- 
tinue in liquidation for a longer period. The bank commissioners 
shall, however, hâve no power to grant a continuance for such pur- 
pose for a longer period than one year at each time.' " 

Moreover, while this statute does not in tenus déclare in whose 
name the suit the attorney gênerai is by it authorized to bring shall 
be brought, it would seem to be clear that it should be brought in the 
name of the bank commissioners, for not only does the statute, when 
providing for the issuance of the injunction against the further 
transaction of business by the insolvent corporation, speak of the in- 
junction "applied for by said commissioners and attorney gênerai," 
but also déclares that the judge "shall further direct said commis- 
sioners to take such proceedings against such corporation as may 
be decided upon by its creditors." Manifestly, unlfess the commis- 
sioners are parties to the suit, they would not be bound by any such 
direction or order of the judge. Like the original, the amended com- 
plaint shows that the suit brought by the attorney gênerai in the 
superior court was brought in the name of the people of the state, 
and not in that of the commissioners. That action, according to 
the averments of the complaint as amended, was between the people 
of the state on the one side and the insolvent bank on the other, to 
which neither the bank commissioners nor the creditors of the in- 
solvent bank were parties. 

Demurrer to the amended complaint sustained, with leave to the 
plaintiff to further amend, if he shall be so advised. 



DAVIS V. ST. VINCENT'S INST. FOR INSANE. 

(Circuit Court of Appeals, Nlnth Circuit April 2, 1894) 

No. 127. 

HUSBAND ABANDONING InSANE WiPB— ACTION FOR SUPPORT— PlBADING. 

An institution wliicli supports and cares for an insane wife, abandoned 
by her husband, can maintain an action against hlm, under the common 
law, to recover tlie reasonable value of such support and care, without ex- 
pressly averring that they were furnislied upon tds crédit 
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This was an action by St. Vincent's Institution for the Insane^ 
a corporation, against John T. DaviSj to recoyer the value of care and 
support furnished to Ms insane wif e. The case was tried before the 
court without a jury, and judgment rendered for plaintiff. Défend- 
ant appeals. 

The plaintiff In error was défendant In the court below to a suit brought by 
a Missouri corporation styled St. Vincent's Institution for the Insane, which 
was the successor in Interest of another corporation of that state called the 
Slsters of Çharlty of St. Joseph. The allégations of the complaint upon 
which the case was tried, apart from Its jurlsdlctlonal averments, are, in sub- 
stance, that prlor to July 16, 1880, the said Sisters of Charity of St. Joseph 
owned and coiiducted an institution in the state of Missouri called St. Vincent's 
Institution, whCTeln It kept, treated, and cared for Insane persons, and on that 
day, for value receired, transferred to the plaintiff the said institution, to- 
gether with Its inmates and ail bills, accounts, claims, and choses in action 
connected Wlth the keeping of the institution and its inmates; that Mary A. 
Davis, then, and at ail of the times 'mentioned in the complaint, was an In- 
sane person, and the wife of the défendant; that défendant, prlor to January 
1, 1875, placed his said wlfe in the said Institution, and in the care and eus- 
tody of the then corporation, the Sisters of Charity of St Joseph, and agreed 
to pay it for the care, treatnient, and keeplrig of his wife at the rate of $6 per 
week; that defendant's wife was kept and cared for by that corporation un- 
tll the 7th day of August, 1877, at which time défendant removed her, and at 
which time there was a balance of $465.94 due from défendant to the Sisters 
of Charity of St. Joseph for the keeping and care of his wlfe, which he has 
never paid; that, after removing his wife from the institution mentioned, de- 
fendant, on the same day, abandoned her In the county of St. Clair, state of 
Illinois, and has ever since neglected to make adéquate or any provision for 
her support; that on the 16th day of August, 1877, the sheriff of St. Clair 
county took defendant's said wife to the said institution for the insane, and 
left her in thé custody of the Sisters of Charity of St. Joseph, and that the 
said sisters thereafter, and until July 16, 1880, did in good faith furnish her 
with board, lodgini, clothing; medicine, and médical and other necessary at- 
tendance, ail of which was reasonably worth $1,000; that on the day last 
mentioned theplaintifC belowj défendant tn error hère, took charge of the said 
institution and its inmates, Including the insane wife of the défendant, and 
has ever slncë kept and cared for her^ and In good faIth supplied her with 
board, lodglng,clothing, medicine, and médical and other necessary attendance, 
which was, from July 16, 1880, to October 20, 1891, reasonably worth $3,877.50 r 
that the défendant has at ail times since August 16, 1877, known that his said 
wife was an inmate of the said Institution, and that she was boarded, lodged, 
and provlded for as above stated by the plaintiff and its predecessor, the Sis- 
ters of Charity of St. Joseph corporation; that the défendant is, and for 
more than 10 years last past has been, possessed of property exceedlng $50,000 
in value, ail of which is the commun! ty property of himself and his said wife; 
that the latter has never had any separate property; that since March 20, 
1876, défendant has wholly failed and neglected to make adéquate or any pro- 
vision for the support of his wife, and has not paid any portion of any of the 
sums alleged to be due from him for her support and care. 

The défendant, by his answer, put in Issue the corporate capacity of the 
plaintiff and the Sisters pf Charity of St. Joseph, and denied that at the time 
he removed his wife from the care and custody of the latter there was any bal- 
ance due from him, and denied that he ever agreed to pay anything for the 
care or maintenance ' of his wife. He denied that he ever abandoned her, 
and further denied that at any time since August 16, 1877, he knew that she 
was an inmate of the institution mentioned, or that she was boarded, lodged, 
and provlded for as aUeged in the complaint. Défendant, by his answer, also 
set up in bar of the action the provisions of subdivision 1 of section 339 of the 
Code of Civil Procédure of Californla, prescribing the period of two years for 
the commencement of "an action upon a contract, obligation, or liability not 
founded upon an instrument in writing, or founded upon an Instrument in 
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writing executed ont of the state." The answer contalns no déniai of the facta 
alleged in the complalnt respecting the support and maintenance of défend- 
ants wife by the plaintiffi and its predecessor, the Sisters of Charity of St. 
Joseph, but does deny the alleged value thereof. 

After trial, the court below found, among other things, "that one of the pur- 
poses for which the plaintlfC was Incorporated was the keeping, treatment, 
and care of insane persons, and that the plaintilï has, for about two years 
next preceding the commencement of this action, at the city of St. Louis, in 
the state of Missouri, in an institution or house by it provided and kept for the 
care, custody, and treatment of insane persons, kept, lodged, boarded, clothed, 
and supplied with mediclne and médical and other necessary attendance the 
insane wife of the said défendant; that sald keeping, boardlng, lodging, and 
mediclne, and médical and other attendance were of the value of $10 per week 
for ail of said two years, and the said clothing was of the value of $50 for 
each of said two years; that défendant, during ail of said two years afore- 
said, knew that his said insane wife was kept and cared for and supplied with 
the necessariès aforesaid by the plaintifl as aforesaid, and the défendant, dur- 
ing ail of said two years, falled and neglected to make any provision for the 
support of his said wife; and the défendant has not, during said two years, 
or since, or at any time, or at ail, paid or provided anything for the keeping 
or boarding or lodging or clothing, or for mediclne or médical attendance, of 
his said wife; that ail claims and demands of the plalntiff against the défend- 
ant, and alleged in the complaint, other than the claims and demands aforesaid 
for the two years next preceding the commencement of this action, are barred 
by the two-years statute of limitations pleaded by the défendant." And as a 
conclusion of law from the facts found the court below found the défendant 
Indebted to the plalntiff in the sum of $1,140, for which, with costs, judgment 
was given against hlm. 

The points made by the plalntiff In error, and upon which he relies for a re- 
versai of the judgment, are: First, that the complalnt does not state facts 
sufficient to constitute a cause of action; and, second, that the facts found by 
the court below are insufflcient to support the judgment in this: that it doea 
not appear therefrom that the necessariès were supplied to the wife of the 
plalntiff in error in good faith and upon the crédit of her husband. 

P. Eeddy, J. G. Campbell, and W. H. Metson, for plalntiff in error. 
T. Z. Blakeman, for défendant in error. 

Before GILBEET, Circuit Judge, and ROSS and HANFOKD, Dis- 
trict Judges. 

EOSS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The contract upon which the action is based is an implied one, 
and arose in the state of Missouri, and was to be perfonned there. 
It is therefore to be interpreted in accordance with the law applica- 
ble thereto in the state of Missouri, and not in accordance with the 
statute law of California. Boyle v. Zacharie, 6 Pet. 635, Cook t. 
Moffat, 5 How. 314. The parties are agreed that the law of that state 
applicable to the question is the common law; and the plalntiff 
in error insists that, tested by the rules of the common law, the com- 
plaint does not state facts sufficient to constitute a cause of action, 
because it is not alleged that the services were rendered and the ar- 
ticles furnished def endant's wife upon def endant's crédit. It is true 
the complaint does not so allège in so many words, but facts are 
alleged from which that resuit necessarily flows. The husband 
who turns his wife out of doors, or so maltreats her as to compel her 
to leave his domicile, gives her, in efPect, a letter of crédit for what- 
ever her préservation or safety requires. Shepherd v. Mackoul, 3 
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Camp. 326; Mitchell v. Treanor, 56 Am. Dec. 421; Billing v. 
PacMer, 46 Am. Dec. 523; Cunningham v. Irwin, 10 Am. Dec. 
458, and cases referred to in notes to those cases. If this is so in 
ordinary cases, how much more strongly does the reason of the law 
apply to the case of the unfortunate wife who is rendered by in- 
sanity not only incapable of proyiding for her self, but incapable of 
making any sort of a request, or any sort of a contract. The chari- 
table institution that gave shelter and protection to the abandoned 
wife of the défendant, and ministered to her needs, knew that ît 
could not look to her for compensation, and knew that she was 
legally incompétent to make any contract of any nature. Neces- 
sarily, it looked, and had the légal right to look, to the person who 
was legaUy responsible for the necessaries fumished her, namely, 
her husband. The facts which rendet him lîable are alleged in the 
complaiht, and were found to be trué by the court below. It is a 
matter oî regret to us, as it doubtless was to the leamed judge 
who decided the case below, that the defendant's plea of the statute 
of limitations enabled him to escape responsibility for the care and 
maintenance of his wife except for the two years immediately pre- 
ceding the commencement of the action. 
Judgment affirmed. 



BMPIBE STATE PHOSPHATE CO. v. HELLBK et aL 

(Circuit Court of Appeals, Second Circuit Aprll 19, 1894.) 

No. 79. 

1. Salb— Interphbtation of Contract— Description of Goods. 

A contract for sale of "hlgh grade kiln-drled" phosphate rock of a quallty 
particularly deseribed, provlded that, whenever the seller should accumu- 
late a certain quantity thereof, "of the prbper quallty to dellver under thls 
contract," the same should be taken by the buyer wlthin a speclfled time 
after notice. Edd, that a tender of such rock not klln-drled, wlth an offer 
to hâve it kUn-drled before removal, was not a tender of a proper dellvery 
under the contract. 

2, Pabol Evidence— Conversations Prior to Conteaot. 

A written contract for sale of klln-dried phosphate rock provided that, 
whenever the seller should accumulate a certain quantity thereof of the 
proper quallty to dellver, the same should be taken by the buyer withln 30 
days after uotlce of the seller's readlness to make dellvery. Held, that 
prior conversations between the parties were not admissible to show that 
the rock might be klln-dried after notice of readlness to dellver, or that 
the buyer was not to hâve fuU 30 days to take klln-dried rock. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by the Empire State Phosphate Company 
against James E. Heller and Adolph Hirsh for damages for breach 
of contract A verdict was directed for défendants, and judgment 
was entered thereon. Plaintiff brought error. 

Henry B. Closson and Edward M. Shepard, for plaintiff in error. 

John S. Davenport (Félix JeUenik, on the brief), for défendants in 
error. 

Before LAOOMBE and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. TMs is an action brought by tlie 
plaintifE corporation to recover damages sustained by reason of an 
alleged breach. by the défendants of a contract for thé purchase 
from the plaintiff of a quantity of phosphate rock, The contract 
was in writing, and bears date March 26, 1891. By it the plaintiff 
sells to the défendants exclusively — 

"The entire output of the phosphate mine owned by it, situated In Citnis coun- 
ty, Florida, for the term of one year beginning thirty days after the completion 
ef the S. S. O. & G. R. B. to the Florida Rocli Phosphate Co.'s mines, aggre- 
gating not to exceed 25,000 tons of their high-grade, lilln-dried land phosphate, 
at the priée of 17% cents per unit of bone phosphate of lime, on dry basis per 
ton of 2,240 Ibs., f. o. b. cars at mines." 

The contract next prorides that the rock is to contain 75 per cent, 
bone phosphate of lime, with elaborate provisions as to testing, 
analysis, amount of oxides it may contain, etc., — clanses which it is 
not material to recite hère. Then follows: 

"Delivery. Whenever party of the flrst part has accumulated not less than 
1,500 tons of phosphate of the proper quality to deliver nnder this contract, the 
same shall be taken by the party of the second part, at the stated price, f . o. b. 
the cars at seller's mines, within 30 days after party of the first part has noti- 
fled party of the second part of its readiness to make delivery." 

Further provisions cover the contingency of the party of the 
second part being "unable to remove such lot of 1,500 tons within 
said 30 days;" but, as the évidence does not show the happening 
of that contingency, they need not be quoted. The railroad having 
been completed, the plaintiff proceeded to mine the phosphate, and, 
having accumulated a sufflcient quantity, notifled défendants by let- 
ter dated May 29, 1891, that they were prepared to make deliverj 
of |1,500 tons under the contract on June Ist. This tender was re 
newed by letter on July 28, and again on August 11, 1891. In thi, 
last-mentioned letter, which is the first one referred to in appellant's 
brief as a tender of the phosphate, plaintiff says that it had mineà 
in pursuance of the contract— 

"Upwards of 1,500 tons of phosphate rock, the same conforming in ail ro 
spects to the provisions of the said contract; that the said phosphate rock Is 
now ready for delivery, pursuant to the terms of said contract; that the same 
will be delivered to you, pm-suant to such terms, on the 17th instant, and that 
you are requested, prior to the said 17th instant, to begin removal of said 
rock phosphate." 

This letter concludes as follows: 

"The rock phosphate will, as provided by the contract, be kiln-dried, and, 
as you hâve requested, and uniess you otherwise request, such kiln-drying 
will freshly take place immediately prior to each removal of the phosphate, 
Bo as to prevent, to the utmost, as you hâve requested, the absorption of 
moisture from the atmosphère and the conséquent damage. If you désire any 
other course followed, please advise us at once." 

Défendants objected to taking the rock by letters dated July llth 
and July 30th, questioning whether it had aU been mined subsé- 
quent to 30 days after the completion of the raUroad, and asking 
for a statement of the daUy output of plaintiff's mine since such 
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conoLpletioa. Thèse objections- they f ene^ed in a letter oif Aiigust 
12,thi in answer to plaintiffs letter last ia.bove quoted, adding the 
following: , 

""Wedoûot agrée with yôu on the other polot you mention, nanjdy, that we 
liâd made a requëst of you a^jout drying, such as you state. TUe nearest ap- 
proach to ît was a rûere suggestion from us to the effect tbat you ought to bave 
the rock under cover after It bas been klln-dried, So that it should not be ex- 
posed tarain. You thereupon iaformed us that you bad covers provlded for 
every pile, to protect It agaiûstrain." 

Furtlier correspondence ensued, which. it is not netessary to 
qnote, défendants declining to accept, and questioning whether 
the rock tendered was of the quality reqnired; plaintiff insisting 
upon its aeceptance, and threatening sale on buyers' account. Dur- 
ing aU this time it is conceded that the rock mined, accumulated, 
and tendered was not kiln-dried. Finally, on Novémber I8th, plain- 
tiff notifled défendants that they would adjourn the aûction sale to 
December 3d, and "renewed the tender Of the 1,500 tons of phos- 
phate rock last tefldered you, and notify you that we shall begin 
delivery pf the saine acçOrding to the tenus of the contract on 
the 23d inst. * • • ïhe rock will be kiln-dried." On Novémber 
23d ail the rock had been kiln-dried, and défendants were so no- 
tifled, and requested to begin ren^oval at once; and on December 2d 
plaintiff notifled défendants that the sale of the rock on buyers' ac- 
count, for f allure to accept under the contract, was adjoumed until 
December lOth. By that day défendants had not remoyed it, and 
plaintiff sold the same at a considérable loss, and brought this ac- 
tion, averring that by reason of défendants' breach of contract it 
lost the sale of i1;s output for the year, which it allèges would- hâve 
amounted to 10,500 tons, and claiming damages for upwards of $90,- 
000. 

From the above statemént of the facts it will be noted that 
plaintiff tendered no kiln-dried phosphate to défendants until No- 
vémber 23, 1891, and that, so far from giving the défendants 30 
days to remove the kiln-dried rock then tendered, it disposed of it 
by sale at auction 17 days after its tender. For thèse reasons de- 
fendants insisted upon the trial that breach of contract on their part 
had not been shown, and the circuit judge, being of that opinion 
directed a verdict In favor of défendants. 

Error is assigned to the refusai of the circuit judge to admit 
certain proof offered by the plaintiff, which, it is claimed, would 
hâve tended to show that it was "a bad thing to hâve phosphate, 
after it is kiln-dried, remaih in the ojpen air." Also to the refusai 
to admit proof that at an interview between one of the défendants 
and a représentative of the plaintiff, had prier to the signing of the 
contract, défendant requested the plaintiff to kiln-dry the phosphate 
as nearly as was possible simultaneously with the removal of the 
phosphate by défendant. The rule is well settled that negotia- 
tions, suggestions, and discussions between the parties antécédent 
to the exécution of a written contract are merged in the contract, 
and that évidence is inadmissible to vary the tenus which, after 
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negotiation, the parties hâve settled upon and adopted as ex- 
pressing theii- iinal agreement. Undoubtedly ttiere are exceptions 
to this rule wliere th.e language of the contract is ambiguous or sus- 
ceptible of more than one interprétation, or where extrinsic évidence 
is necessary to enable the court to properly deflne some particular 
Word or phrase, or where it shows some independent agreement, 
not covered by the written contract, nor inconsistent with it. In 
the case at bar, however, the written contract is wholly free from 
any ambiguity as to the quality of phosphate to be delivered. It 
must be "high grade, kiln-dried land phosphate" of the character 
more particiUarly described therein. That is the quality of phos- 
phate which was sold and bought, and with which alone the con- 
tract is concerned. No phosphate which was not kiln-dried would 
be a proper delivery under the contract. No tender of phosphate 
not kiln-dried would be a tender of "phosphate of the proper quality 
to deliver under the contract." Any évidence of prior conversations 
which would tend to show that the phosphate might be delivered 
without kiln-drying would contradict the express terms of an unam- 
biguous subséquent written contract. The plaintifiE relies upon de- 
fendants' alleged failure to take under the delivery clause above 
quoted, but that clause expressly gave the buyers 30 days to take 
"phosphate of the proper quality to deliver under the contract." 
If the évidence of prior conversations tended to show that défend- 
ants were not to hâve fuU 30 days to take such phosphate, it would 
contradict another express and unambiguous provision of the sub- 
séquent written contract. In either event, it was properly excluded, 
and, if it did not go to the extent of contradicting the written con- 
tract in one or other of those particulars, it was immaterial and in- 
admissible, the vital points in issue being whether plaintiff had ten- 
dered the phosphate it had agreed to deliver, and had given défend- 
ants the time stipulated in the contract for its removal. 

There was no error in the direction of a verdict for défendant, as 
the undisputed proof shows that no phosphate was kiln-dried until 
November 23d, and that it was sold by plaintiff before the 30 days 
had elapsed to which, under the contract, the défendants were en- 
titled for its removal. 

Judgment aflûrmed. 



OPPENHBIMER et al. v. UNIÏED STATES. 
(Circuit Court, S. D. New York. April 26, 1894.) 

CUSTOMS DUTIES— Cl-ASSIFICATION— SiLK VeILS IN THE PlBCE. 

Sllk veils or veilings in the pièce, with borders upon them, and a dls- 
tinetly marked line between the borders, designating where ithey were to 
be eut off, held to be dutiable at 60 per centum ad valorem, as "wearing 
apparel," under paragraph 413 of the tariff act of October 1, 1890, and not 
at 50 per centum ad valorem, as "manufactures of silk not speclally pro- 
vided for," under paragraph 414 of said act 

Application by Oppenheimer & Levy, importers, for review of a 
décision of the board of United States gênerai appraisers concern- 
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Ing aertain importations of silk Teils in the pièce made % them. 
Tie said board affirmed tàe décision of the collector. The import- 
ers appealed. 

The contention of the TJnlted States was that the merchandise was in fact 
vells, atthough manufactureû in the pièce; that they were clearly marked and 
designated by a border, and adapted to no other use than for veils; that the 
mère euttlng by scissors between the borders on a clearly marked Une in the 
goods did not eonstitute any fturther process of manufacture, and nothing more 
•was necessary to be done in order to eonstitute vells ready to be worn, and 
that veils *ere wearing apparel for women. Oiting Arnold v. U. S., 147 U. 
S. 494, 13 Svip, et 406; Maillard v. Lawrence, 1 Blatchf. 504, Fed. Cas. No. 
8,971. It wàa urged on behalf of the importers that the goods were "pièce 
goods," and Wére commercially Jmown as "silk veiling" and not as "silkYells," 
and that it réquired a further process bef ore they became veils ready for use. 

Benjamin Barker, Jr., for importera. 
Henry 0. Platt, U. a Atty. 

COXE, District Judge (orally), Of course, if the article in suit 
is an article of wearing apparel made up whoUy or in part, para- 
graph 413 of the tariflE act of October 1, 1890, is more speciflc 
than paragraph 414 of the same act which pro vides for "manufac- 
tures of silk." It being admitted that a veil is an article of wear- 
ing apparel, and' that the importations in question are intended 
to be eut up into veils, I am inclined to think that they are manu- 
factured articles of wearing apparel, and that the collector has classi- 
fled them correctly. It will be conceded that if they were made up 
separately and imported in that form, they would be articles of 
wearing apparel. The question is whether making them up in the 
pièce and thus requiring the seller or user to eut them through with 
scissors at the indicated point takes them out bt the category of 
wearing apparel made up whoUy or in part I am inclined to the 
opinion that it makes no différence that thèse veils are in the 
pièce when imported. They are wearing apparel made up in 
part by the manufacturer^ The paragraph in question does not 
refer to completed articles only, because the language is "manuf ac- 
tured whoUy or in part * * * by the manufacturer." The goods 
imported are in fact veUs. They are used for no other purpose. 
The moment they are separated at the border they are ready for 
use as wearing apparel. The décision of the board is affirmed. 



GROTH et al. V, INTERNATIONAL POSTAL SUPPLY CD. 

(Circuit Court of Appeals, Second Circuit April 19, 1894.) 

No. 121. 

Interprétation oi" Patents— Pioneer Inventions. 

The fact that an invention is of a primary character does not warrant 
a construction of the patent whlch does away with restrictions imposed bj 
the language of the claims themselves. 
Samb — Infrinqembnt— Mail-Stampino Apparatus. 

The Hey patents, Nos. 341,380 and 388,366, for improvements In mail- 
stampîng apparatus, construed, and Jield not infringed. 57 Fed. 658 re- 
versed. 
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Appeal from an interlocutory decree of the circuit court for tke 
soutiiern district of New York, which decreed in favor of the com- 
plainant in a bill in equity to restrain the infringement of the sec- 
ond and third claims of letters patent of the United States No. 341,- 
380, dated May 4, 1886, and of the flrst and third claims of letters 
patfint No. 388,366, dated August 21, 1888. Each patent was for 
impMvements in mail-stamping apparatus, and each was granted 
to George W. Hey and Emil Laas, assignors to the complainant. 

Rowland Cox, for appeUants. 
George W. Hey, for appellee. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The inventions which are the sub- 
ject of the two patents, and which were made by the same inventors, 
are machines for automaticaUy postmarking and canceling the 
stamps upon mail matter. The original spécification which accôm- 
panied the application for the earlier patent described both elec- 
trical and mechanical means for actuating the stamp or marker. At 
the request of the patent-oiHce examiner, the application was divid- 
ed, and a new one was flled qn June 2, 1884, which was conflned to 
purely mechanical means for releasing the stamp. This application 
was thrown into interférence with the application of M. V. B. Eth- 
ridge, and the issuance of the second patent was delayed until Au- 
gust 21, 1888. The 18 claims of No. 341,380 describe a machine of 
a very ingénions character. Other automatic stamp-canceling ma- 
chines had existed, but this machine flrst made the letter, moving 
upon the supporting bed, to be the means which brought into opéra- 
tion the stamping mechanism, so that the stamp should necessarily 
descend upon and mark the letter, and should not come in contact 
with and smear the supporting bed when the présence of a letter 
was for any reason delayed. In previous machines the letter did 
not exercise control OTer the stamp or marker, which was or might 
be in action, although no letter was présent to receive the impres- 
sion, so that ink was deposited on the face of the supporting bed, 
and in conséquence the letters which subsequently made their ap- 
pearance were defaced. 

The following gênerai description of that portion of the mechan- 
ism which is especially referred to in the two claims which are said 
to hâve been infringed is condensed from the spécification of the 
patent: The letters, having been introduced into a suitable chan- 
nel, are carried successively along a bed by means of a belt or suit- 
able roUers. In this movement they encounter an actuating bar- 
der, called in the patent a "rake," and this engagement causes the 
rake to be drawn along with the movement of the letter. This 
movement of the rake is utilized to control the action of the marker 
or stamp, which is accomplished by Connecting with the rake a suit- 
able tripping device, which throws into action a temporarily re- 
strained motor, adapted to actuate the marker so that the stamp is 
forced downward, and caused to mark the letter. The pressure of 
the stamp, while the rake is lifted by a cam, releases the letter, the 
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rabé 4s çai^ried bàçk tô its normal position, and tte electric circuit 
îs broKefa] Thé second and fourth. daims are as follows: 

"(2) An autoinatlc marklng or stamping apparatus, comprlsîng a bed for 
supportlng the article to be marked, a niarking stamp, snpported opposite sald 
bed; an actnatlng barrler or selectlng feeler, arrangea to be encountered by 
the article passlng over sald bed, and transmlttlng motion to the marklng 
stamp,— substaayally as set forth." "(4) In, combination with a letter-support- 
Ing bed, a carrier f Or moving the letter over the bed, a stamp or marker, and a 
mechanlcal ^gàging flnger to engage the moving lêttër, and transmit motion 
to the stamp or marker, substantially as descrlbed." 

The défendants' machine contains a bed, a stamp, and means to 
prevent the stamp f rom striking on the bed, and inkingi it, when no 
letter is présent. Thèse means are briefly described in the appe- 
lants' brie{ as follows: Thejf consist — 

"Of a swlnging foot, whlch is attached to a crank shaft that passes through 
the shaft of the stamp, and which is actuated by a stationary foot or tripper. 
In the bed immedlately below the stationary foot a slot or hole is eut. When 
the letter is 6a the bed, under the stamp, the slot or hole is covered by the 
letter, and the foot or tripper strikes It, whcreby the swlnging foot is llfted, 
thus permlttlng tbe stamp to deliver an impression. When no letter Is prés- 
ent on the ^ed, the foot or tripper euters the slot or hole, whereby the swlng- 
ing foot, occupying a vertical position, strikes the bed, and prevents the stamp 
from comlng In contact with it" 

No. 388,366 describes a différent method of carrying into effect 
the principle of No. 341,380. The letter, while it is in transit on 
and over a snpporting bed, cornes in contact with what the spécifica- 
tion calls "sâecting devices," or '*mechanical Angers or feelers," 
which are so shaped as to engage readily with the sealed flaps of the 
envelopes. Through the médium of pivoted connections, motion is 
transmitted from the "selecting device" to a lever, and the stamp 
is released, and cornes in contact with the advancing letter. The 
spécification says: 

"The opération of the invention will be readily understood from the descrip- 
tion of the invention and of the functlons of the varions parts; and it is only 
necessary to call attention to the fact that the stamping mechanism is normal- 
ly at rest in a set position, and that, whén the letter Is presented, the selecting 
devices mechanically feel its surfaces, and engage the overlapping or sealed 
edges thereof. The movement of the letter while the selecting devices are en- 
gaged causes the selecting devices to move toward the center of the stamping 
apparatus, carrying with them the connections which transmit the motion of 
the selecting devices to the releasing catch of the stamp roller. The stamp 
roller whea released is forced by its depresslng springs onto the letter, and the 
onward advance of the letter revolves the roller stamp, causing it to impress 
the requisite stamp on the letter, while the restraining mechanism is being 
raised in position to reset the roller stamp." 

The first and third claims are as follows: 

"(1) In a machine for stamping or marklng mail matter, the comomation, 
with the supportlng feed bed, of a stamp normally out of the path of move- 
ment of the mail matter, and a stamp tripper or releaser normally in sald 
path." "(3) In a machine for marklng or stamping mail matter, the comblna- 
tlOn, with à supportlng feed bèd, of a stamp normally out of the path of the 
movement of the mail matter, and a stamp tripper or releaser normally In said 
path, and opposite the letter bed, substantially as specifled." 

The question of infringement is the one which principally pré- 
sents itself for examination in regard to each patent. 
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No. 341,380. The foundation of the complainant's argument in re- 
gard to infringement is the fact that the invention of this patent 
is a primary one, inasmuch as the idea of making the letter the in- 
strumentality which should brîng into action the stamp, and thus 
compelling the movement of the stamp to dépend upon the move- 
ment of the letter, was flrst embodied in the patentées' machine. 
It is therefore insisted that the claims of the patent should hâve a 
libéral construction, and that the spécial derices described in the 
spécification "are not necessary constituents of the claims." Ma- 
chine Co. V. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299. This just prin- 
ciple is One that is well recognized; but another principle is, at 
the présent stage of the patent law, of equal force, which is that 
the construction of the patent must be in conformity with the self- 
imposed limitations which are contained in the claims, or, in the 
language adopted in McClain v. Ortmayer, 141 U. S. 419, 12 Sup. 
et. 76, "if the language of the spécification and claim shows clearly 
what he [the patentée] desired to secure as a monopoly, nothing can 
be held to be an infringement which does not fall within the terms 
the patentée has himself chosen to express his invention." The 
spécification of No. 341,380 describes a machine in which the letter 
moving forward meets in its path, and actuates, a finger which 
communicates motion to tripping mechanism, so that the stamp is 
released. In the Groth device the moving and descending finger 
cornes in contact with a stationary letter, and the resuit is that the 
présence of the letter at rest under the descending finger permits 
the stamp to be operative. The position of the complainant, as 
stated by its expert, is that the défendants' machine infringes be- 
cause the movement of the engaging device upon a stationary letter 
is merely a reversai of the movement in the patented invention, 
and the devices are équivalent, inasmuch as in each case the présence 
of the letter in position to make contact with the engaging device 
causes the release of the stamp. Mr. Durfee, one of the complain- 
ant's experts, is of the opinion that the requirement of the second 
claim in regard to the letter's transmitting motion is satisfled if the 
letter controls the motion of the marker, and that the requirement 
of the fourth claim in regard to the transmission of motion by the 
finger is satisfled by a finger which détermines the motion of the 
marker. It is manifest that each claim requires that the barrier 
or finger shall be encountered by, or shall engage with, a moving let- 
ter in its passage over the bed, and that in the second claim the 
letter transmits motion to the marker, while in the fourth claim the 
finger transmits the motion. The construction which the complain- 
ant's experts place upon the limiting words in the claims possesses 
great elasticity. To "transmit motion" becomes synonymous with 
"permit motion" or "control the motion of," and in the fourth claim 
with "détermine the motion of." While it is true that by the Groth 
device an equivalency of resuit is produced, the difiiculty which the 
complainant encounters upon the question of infringement is that 
the patentées described, in the second and fourth claims, the devices 
in the form and peculiarities in which they are described in the 
spécification and pictured in the drawings, and llmited themselves 
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to a barrier or finger wàich, intercepts a moTÎng letter in îts onward 
path, whereby the letter, through tke médium 6f the flhger, or the 
finger itself, transmita motion. By reason of thèse limitations the 
Oroth device escapes the charge of infringement. 

No, 388,366. In view Of the fact that No. 341,380 is a primary in- 
vention, the combinations described in the first and third daims of 
the later patent are unduly akin to those contained in the earlier 
one, nnlêss they are severed by the relation of the tripper in No. 
588,346 to the stamp. The distinction is that the finger is not of 
itself a tripper in tiie earlier patent, and is in the later patent a 
tripper which supports and releases the stamp. The earlier patent 
is for a stamping device in which the moving letter meets and actu- 
ates a finger in its path, which transmits motion to a tripper out 
■of the path of the letter, so that the stamp is released. The later 
patent is for a stamping device in which the moving letter meets 
în its path, and actuates, a tripper which supports and directly re- 
leases the stamp out of the path of the letter. Reading into the 
two claims the requirement which is necessary to their safety, that 
the stamp tripper itself Supports the stamp, the question is in re- 
gard to infringement. The complainant's expert regards it as im- 
material that the défendants' tripper moves upon the letter, whereas 
în No. 388,366 the moving letter is carried against the tripper, 'Tje- 
cause in each case the présence of the letter and its contact with the 
tripper resuit in such a movement as to cause the stamp to be re- 
leased and brought in contact with the letter." This is virtually 
saying that any machine which contains a supporting feed bed, a 
stamp normally out of the path of the letter upon the bed, and a 
tripper which comes In contact with the letter and opposite the 
letter, and wliich enables the stamp, by such contact, to' corne into 
position upoij the letter, infringes the claims in controversy. Each 
claim requires that the tripper shall be normally in the path of the 
letter, and, when this language was used with référence to the 
machine described in the spécification and shown in the drawings, 
it meant that the moving letter should meet and be intercepted by 
the tripper. But it is said by the complainant that the language 
is complied with when the tripper is normally in such a position as 
to make contact with the letter when it Is upon the supporting bed, 
and that the tripper is normally in the path of the letter when the 
letter is présent so as to encounter it. A tripper normally in the 
path of the letter does not naturally mean a tripper normally in a 
position where it can be brought in contact with a letter by another 
instrumentality than the letter itself. It means a tripper whose 
natural position, when at rest, is such that it is in the path of the 
advancing letter. Unless a court is to recède from the rule of con- 
struction of claims which the modem décisions of the suprême court 
hâve endeavored to impress upon the patent law of this country, 
the claims are to be construed in accordance with what must be 
regarded as their obvions meaning. 

There is no infringement of No. 388,366, and the decree of the 
«ircuit court is, with costs, reversed. 
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ETBIPP GIA]Srr LEVELER CO. v. EOGBRS. SAME v. WEBKS. SAMH T. 

NOYES. SAME v. PORTSMOUTH SHOB CO. SAMB T. 

BRESNAHAN et al. 

(Circuit Court, D. Massachusetts. Mardi 14, 1894.) 

Nos. 3,077, 3,078, 3,079, 3,080, and 308L 

1. Patknts— Définition op "Automatic. " 

The word "automatic," as used in the mechanical arts and tlie patent 
law, means self-actlng, or the élimination of human agency or volition, 
which résulta in the saving of labor, and increased certainty and unlformi- 
ty of resuit; but does not include ail contrlvances, such as a wheelbarrow, 
which are operative for the purposes designed, under any applied force, 
whether muscular or otherwise. 

t. Samb— Invention— Bbatino-Odt Machines. 

The Cutcheon patent, No. 384,893, for an automatic machine for beating 
out the soles of boota and shoes covers a patentable invention. 

Thèse were flve suits for infringement of a patent. They were 
brought by the Tripp Giant Leveler Company against the follow- 
ing défendants, respectÎTely, viz. Clarence A. Bogers, Perley Weeks, 
John M. Noyés, the Portsmouth Shoe Company, and Maurice V. 
Bresnahan and others. 

Alexander P. Browne, for complainant. 
Thomas W. Porter, for défendants. 

COLT, Circuit Judge. By a décision of the circuit court of 
appeals for this circuit (Herrick v. Leveller Co., 8 C. C. A. 475, 60 Fed. 
80), afifirming tlie décision of the circuit court (52 Fed. 147), the 
Cutcheon patent No. 384,893, dated June 19, 1888, was held to be 
valid. This patent has been assigned to the complainant, who now 
brings the présent suits against various défendants, charging in- 
fringement. In thèse suits additional évidence of the prior state 
of the art has been introduced, and the validity of the patent is 
again contested. 

The Cutcheon machine belongs to that type of beating-out ma- 
chines in which the sole of a shoe is shaped by direct pressure upon 
aU parts of its surface. The last, with the shoe applied to it, is 
pressed forcibly and directly against a correspondingly shaped 
mold, and then left standing for a short interval of time so that 
the sole aot only assumes the shape of the last and mold, but its 
shape becomes, so to speak, set or flxed, and is consequently re- 
tained. The improvement of Cutcheon consists in organizing in a 
machine of this class two jacks and two molds in such a manner 
that one jack is automatically moved in one direction, while the 
other jack is being moved in the other direction; the effect being 
that the sole of the shoe on one jack will be under pressure, while 
the shoe on the other jack will be in a convenient position for re- 
moval. This is clearly described in the first claim of the patent: 

"A machine for beating out the soles of boots and shoes, provided with two 
Jacks, two molds, and means, substantlally as described, having provision 
for automatically movlng one jack in one direction while the other is being 
v.6lF.no.8— 19 
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moved In the opposite direction, whereby the sole of the shoe upon one jack 
wlU 1)6 nnder pressure, whUe the other jack wiU be in a convenlent position 
for the removal of the shoe thérefrom." 

There are two patents in the présent record not before the court 
in the prior case, which call for considération. There was a patent 
granted to Elias Blaney, in 1871, for a single-section direct-pressure 
machine, in which the shoe and last traveled inwardly into a line 
opposite the mold. The mold then moyed downward, and .pressed 
upon the shoe, then upward to its former position, and the shoe 
then moved outward to the point whencé it started. This machine 
was automatic, in the sénSé thât when once set in motion it did 
ail its work without further intervention of the operator; but only 
one shoe could be placed in the machine at a time, and when the 
machine stopped the shoe was not under pressure. 

The other patent waS issued to William A. Perkins, in 1874. 
This was for a hand-operating machine, which contained two molds, 
one of which moved down upon one shoe to press it, while the other 
moved away from the other shoe. WhUe this machine contained 
two molds and two jacks, it did not hâve the Connecting mechanism 
of Cutcheon which renders his machine automatic. In the Perkins 
machine the amount of pressure, and the whole opération of beating 
out, depended upon the judgment and manual force exerted by 
the operator. It was not automatic, for the same reason that a hand 
press is not automatic. 

Although the Tripp machine was before the court in the former 
suit as an anticipation of the Cutcheon patent, it is again strenu- 
ously urged as a défense in thèse suits. Upon this point it is suffl- 
cient to observe that the Tripp machine is a machine of another 
type, known as a "roUing-pressure machine;" and that it dtffers 
substantially in construction and mode of opération from the di- 
rect-pressure machine of Cutcheon. 

.There is nothing in the prior art as disclosed in this record which 
anticipâtes the invention of Cutcheon. Its merit is found in the 
conception of a new automatic feature in a direct-pressure machine. 
This resuit is accomplished by an arrangement of knuckle joints 
and Connecting mechanism in connection with two jacks and two 
molds. Jacks, molds, knuckle joints, and ail the éléments of 
this machine may hâve been old, but Cutcheon was the flrst to so 
combine them together as to produce the resuit described. It is a 
well-settled rule of patent law that a patent for a combination of old 
éléments is not to be held void for want of novelty simply because 
the separate éléments of the combination may be old. Invention 
often lies in the direction of making a machine more automatic. 
By automatic is meant self-acting, or the élimination of human 
agency or volition, which results in the saving of labor, and increased 
certainty and uniformity of opération. This is the sensé in which 
the term is used in the meçhanical arts and in the patent law, and 
I cannot agrée with the position of defendant's expert who seeks to 
detract from the merits of the Cutcheon invention by maintaining 
the broad doctrine that ail contrivances are automatic which are 
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•operatÎTC for the purposes designed under any applîed force, whether 
muscular or otherwise, and which, therefore, include a wheelbarrow 
and hand press in the category of automatic machines. 

A decree may be entered for the complainant in each of the 
above cases, adjudging the flrst claim of the Cutcheon patent to 
be valid, and that the défendants infringe the same, and ordering 
an injunction and account. 



WALL et aL v. LECK. 

(Circuit Court, S. D. California. Aprll 9, 1894) 

No. 573. 

1. Patents— NovBLTT and Invention— PKOCBsa op Pumigatino Plants. 

The discovery that the old process of fumlgatlng plants and trees with 
hydrocyanic-acld gas, after covering them wlth an olled tent, is more 
eflfectlve in the absence of the actinie rays of the sun, gives no rightj to 
secure a patent for the use of that process at night, or other times when the 
sun is not shlnlng. 

2. Sahb. 

The Wall, Jones & Bishop patent. No. 445,342, for a process of fumlgatlng 
trees, Is void for want of novelty and Invention. 

This was a suit by W. B. Wall and others against Henry Leck for 
infringement of letters patent No. 445,342, issued January 27, 1891, 
to W. B. Wall, M. S. Jones, and A. D. Bishop, for a process of fuml- 
gatlng trees and plants. Défendant demurred to the bill 

W. F. Henning and H. T. Hazard, for plaintiffs. 
Kay Billingsley, for défendant. 

EOSS, District Judge. Complainants sue for an alleged infringe- 
ment of certain letters patent, for an accounting of profits alleged to 
haTe been realized by the défendants thereby, and for an injunction 
against further infringement The patent referred to in the bill, 
and which f orms the basis of the suit, is for a process of fumlgatlng 
trees and other plants. The spécification of the application for 
the patent (Spécifications and Drawings of Patents, U. S. Patent 
Office, Jan. 1891, pt. 2, p. 2179) déclares, "It consists in fumlgatlng 
the plant with hydrocyanic-acid gas in the absence of light." The 
spécification proceeds to déclare: 

"Hydrocyanlc-acid gas has heretofore been employed in fumlgatlng trees, 
but it has not been consldered practicable, for the reason that, if the gas 
were of suffleient strength to destroy the insects on the plant, It also injured 
the foUage and fruit. We hâve dlscovered that when the light is excluded 
the action of the gas is more effective In destroying Insect life, and at the 
same tlme becomes harmless to plant life, unless used excesslvely. Our 
process dlffers from the ordlnary process of fumlgatlng wlth hydrocyanic- 
acid gas only in that we exclude the light. This may be done by means of 
the olled tent or covering ordlnarily used for such fumigation, provided the 
fumigation is done at night. If the work is done In the daytime the cov- 
ering must be so colored as to exclude the actinie rays of light, but we do 
not belleve it possible to produce satlsfactory results wlth any colored tent 
in bright dayllght To lUustrate our invention, we wlU explain Its use in 
fumlgatlng an orange or lemon tree of twelve feet In height. The tree is 
flrst enveloped wlth an olled or palnted canvas, in the ordlnary way; such 
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canvaà bdng Impervlous to the rays of light, and surroundlng the tree. We 
tben place in a yessel under the canvas three onnces of cyanide of potassium, 
then six otinces of water, and then pour Into the vessel three ounces of sul- 
phurlc acid, and close the coverlng for a period of about flfteen minutes. 
The canvas Is then removed. The vessel may be covered with a pièce of 
isacking^or other textile fabric after the sulphuric acid is poured into it. 
This will prevent the sprays from the decomposlng Chemicals from injuring 
the plant or canvas. It is obvious that hydrocyanic-acid gas may be pro- 
duced by other Chemicals than those mentloned; also, that the time and the 
amount of gas employed may be varied. We hâve secured good results by 
a fumigation lasting only flve minutes." 

Having thus described what the patentées state as their dis- 
covery, they déclare that what they claim as new, and désire to se- 
CTire by letters patent, is "the process set forth of fumigating plants 
with hydrocyanic-acid gas in the absence, substantiaUy, of the actinie 
raya of light," 

The spécification, as has been seen, expressly recites the fact that 
the process of fumigating trees and plants with hydrocyanic-acid 
gas by &eans of an oiled teht or coverîng is old, and that the pro- 
cess for which they ask a patent differs from the ordinary process 
only in that the applicants "exclude the light." Yet no method of 
excluding the light is stated or claimed. On the contrary, they dé- 
clare tha,t it "may be done by means of the oiled tent or covering 
ordinarily nsed for such fumigation, provided the fumigation is 
done at ïdght." Of course, night excludes the light. Everybody 
knows that, Nor is the night patentable. The ordinary tent or 
covering oï the old process necèssarily excludes to a greater or less 
degree — depending upôn the thickness of the covering, and the es- 
tent to which it is colored — ^the actinie rays of light, which is that 
power of the sun's rays which changes the chemical nature of the mix- 
ture. So, also, will the clouds, to a greater or less degree, exclude 
such rays, depending upon the density of the clouds. And after the 
Sun sets, and before it rises, they are entirely absent. The pro- 
cess, as described in the speciâcation, in no manner dépends upon 
the time it is used. It consists, as the spécification expressly re- 
cites, of fuinigating trees and plants with hydrocyanic-acid gas, by 
means of the oiled tent or other covering. Whether used by 
means of a thin or thick covering, hèavily or lightly oiled, or not 
oiled at ail, in bright daylight, or in the twilight, or at night, or in 
the early morning, it is ail the time the same process, which the 
public is entitled to use, because it was old when the patentées 
applied for their patent. An. old process does not become a new 
and patentable one by being used at night instead of in the daytime, 
or at any particular time, or in any particular state of the weather, 
or because better results are attained by its use at one time than 
anothep. 

The court being of opinion that the patent is void for want of 
novelty and invention, and that, in view of its récitals, it is so 
plainly so that it cannot be aided by évidence, it should be so de- 
clared on demurrer, without subjecting the parties to the costs of 
producing proof. Blessing v. Copper Works, 34 Fed. 753; Engrav- 
ing Co. V. Hoke, 30 Fed. 444. Demuri-er sustained. 
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NORTON et al. v. EAGLE AUTOMATIC CAN 00. 

(Circuit Court, N. D. Callfomia. Aprll 9, 1894.) 

No. 11,824. 

Patents— Peklimtnaky Injunction— Pmor Décisions— New Evidbncb. 

Wlien a patent has been sustained by the circuit court of appeals, tlie 
circuit court of tlie same circuit may nevertlieless refuse a preliminary 
Injunction against a différent infringer, not only -wlien the new évidence 
is sucli as to warrant tlie statement tliat, If It had been before the appd- 
late court, it would necessarlly hâve led to a différent resuit, but also 
■when it is of so clear and positive a character as to justify a well-founded 
belief that upon the final hearlng the full proofs may be such as to war- 
rant a différent construction of the patent; but as a condition of refusing 
the injunction, or dissolving one already granted, the court may requife 
défendant to give a bond, and make periodical statements as to the extçnt 
of his manufactures, for the purpose of protecting complainant. 

TMs was a suit by Edwin Norton and Oliver W. Norton against 
the Eagle Automatic Oan Company for infringement of letters pat- 
ent No. 267,014, granted November 7, 1882, to Edwin Norton, fOr a 
can-heading machine. A preliminary injunction was heretofore 
granted (57 Ped. 929), mainly upon the strength of the décision of 
the circuit court of appeals, sustaining the patent, in Norton v. Jeh- 
sen, 1 G. 0. A. 452, 49 Fed. 859, and afterwards défendant was âd- 
judged guilty of contempt in violating the same (59 Fed, 137). De- 
fendant now moves to dissolve the injunction on the ground of newly- 
discovered évidence. 

Estee & MUler, for complainants. 

John L. Boone, S. C. Denson, and E. S. Pillsbury, for respondent 
and motion. 

HAWLEY, District Judge. The défendant moves the court to 
dissolve the temporary injunction heretofore granted (57 Fed. 929), 
upon the ground of newly-discovered évidence material to the issues 
herein, which it claims is of such a character as, if it had been be- 
fore the court at the former hearing, would hâve justifled the court 
in refusing to grant the injunction. The new évidence relied upon 
is: (1) The affldavits of W. J. Clark and J. S. HuU in relation to 
letters patent No. 238,351, dated March 1, 1881, to WUliam J. Clark, 
for a can-heading machine, to the effect that said Clark, in the year 
1879, conceived the idea of a can-heading machine which would true 
the bodies of the caris and place them in the heads, the heads and 
cans being in alignment, and so make a close fit, substantially as 
set forth in said letters patent; that in the month of March, 1880, 
he made a wooden pattern, and had two sets of castings made there- 
from, and thereafter, not later than the early part of May, 1880, he 
fltted up a complète working machine, exactly after the castings 
and drawings, except that he substituted lugs for the pulley arrange- 
ment instead of the wedge, and that this machine was actually used 
for heading cans before the month of June, 1880, in the same condi- 
tion and form as described in said letters patent. (2) Letters pat- 
ent No. 232,535, issued September 21, 1880, to Hennan Miller, for 
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improvements in macMnes for seaming cans, and the déposition of 
Herman Miller in supi^ort tàereof. (3) The Germaii patent No. 
6,480, granted to Freidrick Ewer», Npvember 24, 1877, for improve- 
ments for tlie manufacture pf met^ cans for préserves. And (4) 
the file wrapper and contents of comjplainants' letters patent. 

The argument on behalf of défendant is that if ail this évidence 
had been présented to the circuit court in Norton v. Jensen, and 
had beau pf recprd in thâ,t suit, the circuit court of appeals would not 
hâve deciâed, a» it did -wiith the evidience before it, that the Norton 
patent covered an invention of a primary character, and that its 
claims are entitled to a broad and libéral construction (1 0. C. A. 
452, 49 Fed. 860), and that for thèse reasons the case must be con- 
sidered as an exception to the gênerai rule relied upon by com- 
plainanta. The gênerai rule is undoubtedly well settled, as stated 
in the former hearing, that where the validity of complainant's pat- 
ent has been sustained by prior adjudications, after tedious and ex- 
pensive litigation in the same circuit, and afiSirmed by the suprême 
court of the United States, or by the circuit court of appeals for the 
circuit, the only question open on motion for a preliminary injunction 
in a subséquent suit against other parties is the question of inf ringe- 
ment, the considération of ail other défenses being postponed until 
final hearing upon the merits, after full proofs bave been made 
by the respective parties; but, after the validity of a patent has been 
thus established, it may nevertheless be shown in another suit on the 
same patent against another défendant, in answer to an application 
for a preliminary injunction, or upon motion to dissolve an injunc- 
tion previously issued, that the right claimed by complainant in the 
new suit was not, either in its nature or extent, fairly in controversy 
in the former suit, or that certain material facts were not known or 
considered by the court when the former suit was tried, or that 
there are important and relevant matters présented in the new suit 
which were not adjudicated in the former suit and which, if they had 
been présented, might hâve limited or changed the decree in the 
former suit. Page v. Telegrapb Co., 2 Fëd. 337; Lockwood v. Faber, 
27 Ped. 63; Hat PouQcihg Mach. Co. v. Hedden, 29 Fed. 147; Bailey 
W. M. Co. V. Adams, 3 Ban. & A. 96, Fed. Cas. No. 752; 3 Kob. Pat. 
§§ 1179-1182. 

And in ail such cases the question arises as to what measure of 
proof should be demanded by the court before granting or refusing 
the preliminary injunction, or dissolving or refusing to dissolve 
it after it has been granted. Upon this question there is a dif- 
férence of opinion among the judges of the varions circuits, the 
décisions of the court always depending, more or less, upon the 
peçuliar facts of each particular case. As the granting or refusing 
an injunction is, to a certain extent, within the sound légal discré- 
tion of the court, it is hardly to be expected that any gênerai or 
inflexible rule can be so Stated as to warrant the assurance that it 
will be followed by other courts in other cases. At the présent time 
the decided cases upon this subject may be classifled under two sep- . 
arate and distinct heads,— one dass declaring that, to justify the 
déniai of an injunction, the new évidence must be of such a con- 



NORTON V. EAQLE AUTOMATIC CAN t». 295 

clusive cliaracter as to place the question at issue beyond ail reason- 
able doubt, and that every doubt must be resolved against the de- 
fendant (Hussey v. Whitely, 2 Fish, Pat. Cas. 127; Edison Electric 
LigM Co. T. Beacon Vacuum Pump & Electrîcal Ck)., 54 Fed, 678; 
Edison Electric Light Co. v. Electric Manuf'g Co., 57 Fed. 618); 
the other class contending that such a measure of proof cannot 
always be satisfactorily obtained, that it is harsh, severe, and un- 
reasonable, and that the correct rule is that complainant, in order to 
obtain an injunction, must show a clear right in support of the 
writ, and that any défense which puts the case in doubt should be 
deemed sufflcient to defeat the application (American N. Pave. Co. t. 
City of Elizabeth, Fed. Cas. No. 312, p. 708, 4 Fish. Pat Cas. 189; 
Bailey W. M. Co. v. Adams, 3 Ban. & A. 96, Fed. Cas. No. 752; Cary 
V. Spring Bed. Co, 26 Fed. 38; Lockwood v. Faber, 27 Fed. 63; HtCt 
Pouncing Mach. Co. v. Hedden, 29 Fed. 147; Edison Electric Light 
Co. V. Columbia Incandescent Lamp Co., 56 Fed. 496). 

The rule last stated would commend itself fars^orably to my 
mind if limited to cases where there has been no final décision by 
the court of last resort; but it is very questionable, to say the least, 
if it is not too favorable for the défendants in cases where complain- 
ant's patent has been construed and declared valid by the circuit 
court of appeals. There is always a strong presumption in such 
cases that the défense against the patent was strengthened by ail 
the évidence at that time attainable that was deemed material to 
the case. Suits upon patents should not be tried by piecemeal, 
and a différent construction given to a patent for the simple reason 
that additional and new évidence is given which raises in the mind 
of the court a mère doubt as to whether such évidence, if it had 
been produced at the former trial, might not hâve changed the re- 
sult. On the other hand, it may be that the other rule goes to an 
extrême upon the other side of the question. Proof beyond a 
reasonable doubt must in its very nature be positively of a con- 
vincing and conclusive character, leaving no room whatever for any 
controversy upon the subject. This, if strictly adhered to, would 
resuit in the granting of injunctions in ail cases where the validity 
of a patent has been sustained in any case in the suprême court of 
the United States, or the circuit court of appeals for the circuit, 
although the new évidence might be of such a strong character as to 
raise a reasonable doubt in the mind of the court as to its validity 
to the full extent of the construction given to the patent by the 
appellate court. And this is virtually the contention of complain- 
ants herein. The cases of Edison Electric Light Co. v. Philadel- 
phia Trust, Safe-Deposit & Ins. Co. (recently decided in the third 
circuit) 60 Fed. 397, are cited in support of the view that, where the 
circuit court of appeals has sustained a patent, its décision wiU be 
regarded as conclusive on a motion for a preliminary injunction. 
While the beaten path of précèdent is undoubtedly the safest road 
for nisi prins courts to follow, a blind adhérence thereto, without 
considering the changed facts, would often lead to great injustice, 
which it should be the aim of every court to avoid. 

A safe, just, and équitable rule would be to require the défendant, 
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in such cases, to produce new évidence of such a clear and positive 
character as to justify a well-founded belief that upon the final hear- 
ing the fuU proofs might be such as to warrant a différent con- 
struction of complainant's patent from that given to it in the circuit 
court of appeals. This rule is not in opposition to the views ex- 
pressed by Acheson, J., in the Edison Casés, last cited, for there was 
no new évidence before him, and ail that he said upon this subject 
was in reply to the suggestion that he should deny the injunction 
because HaUett, J., in the eighth circuit, had refused to do so upon 
new évidence that had been presented to him. Neither is it opposed 
to the cases of American Middlings Purifier Co. v. Christian, 3 Ban. & 
A. 42, Fed. Cas. No. 307, or American Middlings Purifier Co. v. At- 
lantic Milling Co., 3 Ban. & A. 168, Fed. Cas. No. 305, cited by com- 
plainant, but, on the contrary, is in line therewith. Mr. Justice 
Miller delivered the opinion in both of thèse cases, and in the latter 
case, referring to complainant's patent, said: 

"The patents hâve been found to be valid by the Judgment ol the suprême 
court of the United States at its last term, in the case of Oochrane v. Deener 
[94 U. S. 780], and a copy of the record of that case Is produced as évidence 
In this case; and while it is conceded that the judgment In that suit is not 
an estoppel as to the défendants in this, because they were not parties to the 
former, it is not denied that it is conclusive on this court as to the principles 
which it décides, and raises a prima faeie presumption of the validity of those 
patents, which requirea clear and satlsfactory proof to the contrary before it 
can be rebutted." i 

The merits of this suit will not at présent be discussed. It is 
enough to say that after a full and careful examination of the facts 
I hâve arrived at the conclusion that, although the new évidence 
presented is not of such a conclusive, positive, or satlsfactory char- 
acter as to warrant the statement that, if it had been presented in 
the former suit, it would necessarily hâve changed the resuit as to 
the construction given to the Norton patent by the circuit court of 
appeals in Norton v. Jensen, it is deemed sufficient under ail the 
facts and circumstances of this case, and the condition of the litiga- 
tion respecting the Norton patent, to justify the court in modifying 
the order heretofore made upon such tenus as will, in accordance 
With the views expressed by Mr. Justice Miller in the Middlings 
Purifier Cases, fuUy protect both parties in their respective rights. 

The motion for dismissal of the injunction wiU be denied unless 
the défendant shall, within five days, give a good and sufficient bond 
in the sum of $25,000, to be approved by this court, conditioned for 
the payment of any damages or costs which complainants may 
flnaUy recover in this suit, and, further, that it will well and truly 
keèp an accurate account of the amount of cans manufactured by 
it in using can-heading machines which are constructed substantiaUy 
in accordance with spécification and drawings of letters patent No. 
460,624, which were granted April 21, 1891, to Charles B. Kendall, 
and make a full and correct report thereof to this court every three 
months, or whenever so requested or ordered by the court so to do. 
If such bond be so given, then the Injunction heretofore issued 
herein will be dissolved; otherwise, to remain in full force. 
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KNICKERBOCKER CO. v. ROGERS et al. 
(Circuit Court, N. D. Dlinols. April 30, 1894.) 

1. Patents— NovELTT. 

Evidence of want of novelty, to deprive an inventer of the fruit of hîs 
genius, must be so deflnite and cogent as to produce strong belief. 

2. Samb. 

Where a machine would naturally be linovra to more than a few ob- 
servera, the fact that it is claimed to hâve been known to but few at'a 
partlcular time throws doubt upon its existence at that tlme. 

3. Same. 

Novelty is not negatived by prior structiu:es in another art, which were 
not designed or used, prior to the new invention, to do its vyork, though 
afterwards so modifled in lorm and proportions, in the light of that in- 
vention, as to perform its function. 

4. Same— Opebative Device. 

An inventer is not deprived of the fruit of bis invention simply becausie 
the physical lavrs upon which It opérâtes are not susceptible of satisf actory 
exposition. ' 

5. Samb— Dust Collectohs. 

Clalms 1, 2, and 3 of patent No. 403^62, claims 1 and 2 of patent No. 
403,363, claim 4 of patent No. 403,770, and claims 1 and 2 of patent No. 
408,987, of Orville M. Morse, for improvements in dust coUectors, are ail 
valid. 

Suit by the Knickerbocker Company against Ward B. Kogers and 
others to restrain the infringement of a patent. 

Albert H. Walker and OfiSeld & Towle, for complainant 
Winkler, Flanders, Smith, Bottom & Vilas, for défendants. 

GEOSSCUP, District Judge. The complainant claims under let- 
ters patent issued to Orville M. Morse,— Nos. 403,362, 403,363, 403,- 
770, aad 408,987. aaim 2 of letters patent 403,363 is as foUows: 

"A dust collector, consisting of a tapering separating chamber having an im- 
perforate peripheral wall, in which the whirling body of air forms a vortex, 
and in which the air movés from the periphery towards the axis of the vortex 
as it becomes freed from the solid matter; said chamber having at its large 
end a tangential inlet for the dust-laden air, and a discharge aperture for the 
purifled air opening into the atmosphère, and provided with a tubular guard 
projecting into the separating chamber, and at its small end a discharge open- 
ing for the separated dust, substantially as set forth." 

There was much diversity of view at the hearing as to the mode 
of opération of this collector. I cannot accept ail of the claims urged 
by counsel for the complainant; not because they are disproved, 
but because they are not satisf actorily proved, and are therefore 
largely spéculative. It seems to me, howerer, that the foUowing 
mode of opération can fairly, and without abstruse spéculation, be 
attributed to the collector: The current of dust-laden air, being 
blown through the tangential opening into the collector, is pro- 
jected round the interior of the large end of the cyiinder and cône. 
By reason of the fact that its speciflc gravity is greater than that 
of the air, ail particles of dust are thrown, by centrifugal force, to 
the interior walls of the cône, and, circulating spirally down thèse 
walls, émerge from the small opening at the lower end of the cône. 
The air from which the dust has been more or less precipitated ia 
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itself subjected to the spiral motion and centrifugal force, and also 
to a degree of condensation greater tlian the outside air, by reason 
of the inpouring currents through the tangential opening, and there- 
fore, upon reaching the lower edge of the tubular guard, pours up- 
ward, round the exterior walls of the guard, to the air without. The 
effect of the centrifugal force, however, is such that, at the immé- 
diate axis of the whirling air, there is a rariflcation that causes the 
outward air to pour in, both through the guard, and through the 
lower opening. What office this plays in the ultimate opération 
of the coUector, I am not able satisfactorily to détermine. The net 
resuit of the opération is, however, clearly shown to be, that a large 
percentage of the dust flows through the lower opening, while the 
air rising through the tubular guard is almost entirely f reed of dust. 
The évidence established, beyond any substantial doubt, that the 
machine, is highly successful, and that no other device of its form, 
or substantial mode of opération, was ever before employed in the 
art to which it has been put. 

The défendants deny infringement, and also the novelty and pat- 
entâbility of the Morse invention, It seems clear to me that if 
claim 2, above quoted, is valid, the défendants' devices are infringe- 
ments thereof. With the addition of some immaterial and unneces- 
sary features, thèse devices are almost the exact counterparts of 
Morse's conception. If the efficient purpose of the Morse invention 
is to precipitate, by means of the tangential entrance, the dust 
against ^Èhë interior wall of the cône, and, by means of the spiral 
rotation, cause it to émerge from the lower opening, while the freed 
air, moving towards the axis of the vortex, rises through the tubular 
guard, there can be little doubt but that the défendants' devices 
operate according to like tendencies and efifects. 

I am not satisfied with the testimony that a collector like the Morse 
invention was in use prior to his invention. Proof of such anticipa- 
tion, to deprive the inventor of the fruit of his genius, ought to be 
so definite and cogent as to leave in the mind a strong belief that 
such machine existed. The proof hère falls short of that. It leaves 
my mind in some doubt respecting that alleged fact, but in view 
of the indeflniteness of the testimony respecting the date of seeing 
it, and of the improbability that such machine was in successful 
opération without coming to the knowledge of more observera, 
located as it was said to hâve been, this doubt does not rise to the 
dignity of a reasonable belief that such machine existed. 

The two previous inventions that are urged, with the most empha- 
sis, as anticipations of the Morse invention, are the Pratt Steam 
Separator and the Stratton Steam Separator. It will be observed 
that thèse were in an entirely différent âeld of the art; but if 
they disclose a method of separating steam from water, which, 
by mère mechanical adaptation or change,. could be applied to the 
use of separating dust from air, such fact alone would not foreclose 
them as anticipations. An examination of thèse separators, how- 
ever, shows that before they were readapted, for expérimental pur- 
poses in this suit, to the usés of dust coUectors, they had entirely 
différent relative form and openings. As steam separators, they 
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were practically cylinders, with enough of a cône, at one end, only 
to act as a hopper for drainage to the precipitated water; as dust 
collectors, they are practically cônes, being only cylindrical where 
their interîor walls flrst meet the incoming currents. As steam 
separators, the openings at each end for the escape of steam and 
water, respectively, are the same; as dust collectors, the opening 
for the escape of the freed air is many times larger than that for 
the dust. As steam separators, the action of the spiral currents 
is not affected by, or adapted to, the influence of immédiate contact 
with the outside atmosphère; as dust collectors, the size of the 
openings, and the arrangement of the tubular guard, show that such 
adaptation is one of the essential features of its séparation. I hâve 
been unable to ascertain definitely why thèse steam separators, in 
their original form, and with the original openings, might not be 
adapted to the purposes of coUecting dust; but the fact neverthe- 
less remains that, for some practical reasons, they are not Other- 
wise, why should their proportions and openings be disturbed, and 
essentially rearranged to such close approximation to the Morse 
invention. It is évident that this readaptation, this decided change 
of form, was essential to success in their changed use. The reason 
for the change may be occult, but the effect of the change is un- 
questioned; and in my judgment an inventor ought not to be de- 
prived of the fruit of bis invention, where it bas brought a new de- 
vice into successful opération, simply because the physical laws upon 
which it opérâtes are not susceptible of satisfactory exposition. The 
essence of the Morse invention is in so changing the form of ail 
preceding machines and devices that, when used in dust coUecting, 
it successfully précipitâtes nearly ail the dust through the lower 
opening, and leaves the freed air to rise through the upper. It is 
not, in that respect, a mère change of form of an old device, such 
as is usually regarded as mechanical only. The essence of the in- 
vention is in the particular form adopted. Neither the form, nor 
•relativity of openings, of former devices, would perform the office 
required. Other forms, such as the originals of the steam sepa- 
rators, will collect a large portion of the dust from the air; but such 
is not a successful and accomplished dust coUector. A dust col- 
lecter must approximately collect ail the dust, or it is not a dust 
colleetor. The évidence in this case shows that Morse was the flrst 
who, either through experiment, happy accident, or knowledge of 
the abstruse force of physical laws, hit upon the right form of cône 
and tubular guard, and relative size of upper and lower openings, 
in connection with a tangential inlet, to constitute a successful dust 
colleetor of that character. 

The complainant claims that claims 1, 2, and 3 of patent No. 
403,362, claims 1 and 2 of patent No. 403,363, claim 4 of patent No. 
403,770, and claims 1 and 2 of patent No. 408,987, bave been in- 
fringed by the défendants, and are valid; and the court so finds, but 
construes ail those claims as calling, either expressly or by im- 
plication, for a tapering separating chamber. For the foregoing 
reasons the flnding will be for the complainant, and an injunction 
issue accordingly. 
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THB GEORGE SHIR AS. 
: JUTTH et al. V. THE GEORGE SHIRAS. 

(Circuit Court oî Appeals, Third Circuit. May 4, 1894.) 

Libelants' barges In tow of respondent's tug were wreclied In a narrow 
channel In the Ohio river. Proper navigation of this cliaimel required that 
the tbw should be allowed to drift through It witli the current, the tug 
baçklng, meanwhile, to keep control of It and steer it Witnesses from the 
tug testlfled at the trial that thls maneuver was undertaken, but that a 
severe gale blowlng at thç time turned the whole tow around so that the 
tug was helpless, and the current cast the tow on the bank. Witnesses 
from another beat testlfled that at the tlme of the accident the tug was 
gping ahead; and it was shown that Immedlately after the accident the 
captaln '6î the tug admitted that It was caused by the tug's going ahead, 
owlng to the englneer's mistaking the signal bells. HOd, that the accident 
was due to the négligence of the tug. 

Àppeal from the District Court of the United States for the 
Western District of Pennsylvania. 

This was a libel by 0. Jatte & Co. against the Greorge Shiras. 
There was a decree in favor of respondent, and libelants appeal. 

Knox & Eeed and Edwin D. Smith, for appellants. 
D. T. Watson and S. C. McCandless, for appeUee. 

Before AOHESON and DALLAS, Circuit Judges, and GEEEN, 
District Judge. 

GREEN, District Judge. The libel in this case was flled to re- 
cover the value of two coal boats and their cargoes, wliich became 
a total loss, on their voyage from Pittsburgh, Pa., to Louisville, Ky., 
at a point on the Ohio river known as "Deadman's Island." The 
boats and cargoes were the property of the libelants and appellants. 
As owners, they had made a contract with the owner of the steamer 
George Shiras for the towage of thèse boats, and at the time of 
the loss the Shiras was engagea in performiag such contract, The 
allégation of the libelants is that while "on this voyage down the 
Ohio river from the port of Pittsburgh to the port of Louisville, 
uhder said contract of towage, and at Deadman's island, the said 
steamboat [the Shiras], through the négligence of its master, pilot, 
engineer, and crew, or some thereof, ran the said two boats upon 
the shore bar, and the said two boats and their contents became 
and were a total loss." It appears from the testimony that the 
Shiras, having in tow ûve coal boats and a barge, left Pittsburgh 
between 9 and 10 o'clock of the moming of Pebruary 7, 1890. The 
tow itself seems to hâve been properly made up, and the Shiras 
was in the position usual and customary for towboats on this river, 
with aJl of the boats making up the tow in front of her. At the 
time when the Shiras left Pittsburgh the wind was Hght, and there 
was some snow falling. She arrived between 1 and 2 o'clock in 
the afternoon at Deadman's island. The wind had increased in 
velocity, and the snow continued falling, but it nowhere appears 
that the range of vision was seriously affected or diminished 
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thereby. Deadman's island is about 14 miles below Pittsburgh. 
It lies at a bend or curve in the river, narrowing the channel in 
width to about 100 yards, forcing it over toward the northerly 
side, and causing the current to set over, with some velocity, iipon 
the main shore. It appears that, while this is not especially a dan- 
gerous part of the river to navigate, it is not an easy place to run, 
and it always ha s to be "run very carefuUy" by the tows going 
down. It is considered the better way, for safety, while passing, 
to "flank," as it is termed. "Flanking" is simply permitting the 
tow to float down stream with the current along the channel, with- 
out any assistance from the towboat, which, in fact, instead of 
propelling the tow, at this point controls its movement by reversing 
its engines, and backing with such speed as will give to it the con- 
trol of the tow, without overcoming entirely the force of the cur- 
rent. At this place on the river, unfortunately, this tow ran upon, 
or was cast upon, the shore, and the conséquent injury and loss 
to the boats resulted. The libelants allège that the Shiras failed 
to flank the tow, as she should hâve done, and that at, or just im- 
mediately before, the time the wreck occurred, she was actually 
and positively propelling the tow ahead, causing the wreck; and 
this mismanagement is the négligence chargea against her. Upon 
the other hand, the respondent insists that no négligence should 
or can be alleged truly against the Shiras; that the true explana- 
tion of the accident is to be found in the fact that the wind grew 
stronger as the day advanced; that, when the Shiras arrived at 
Deadman's island, it was blowing in such gusts, and with such 
force and velocity, that although she tried to flank, and did put 
herself and her tow in proper position to do so safely and success- 
fully, yet she was caught by the gale, and blown completely around, 
so that her stern was down stream, and so great was the power 
of the wind that she could not overcome its effect, striving as 
strongly as she could, and so the tow drifted upon the north shore. 
In other words, she interposes the défense of a vis major, which, 
she asserts, was the natural and proximate cause of the injury. A 
loss is said to be caused by vis major when it results immediately 
from a natural cause, without the intervention of man, and could 
not hâve been prevented by the exercise of prudence, diligence, and 
care, and the use of those appliances which the situation of the 
party renders it reasonable that he should employ. Story defines 
"vis major" to be any irrésistible, natural cause, which cannot be 
guarded against by the ordinary exertions of human skill and 
prudence; and this définition is approved by Chief Justice Cockbum 
in Nugent v. Smith, 1 C. P. Div. 437. Thus, a storm of unusual 
and éxtraordinary violence, a sudden gust of wind, and a tempest, 
hâve been held to be examples of vis major. And under such cir- 
cumstances, if an injury occurs, he who is in the charge of the thing 
înjured is within the rule which gives immunity from the eflfects 
of such an "act of God," if he can satisfactorily show that he used 
ail known means to guard against the accident to which prudent 
and experienced men usually, in like cireumstances, hâve recourse. 
If, then, it be proved, in this case, that this accident which caused 
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the lossofthecoalboats and cargo was the immédiate resuit of 
an nnu^gal, -fixtraordinary, and violent gale, amoimting in fact to 
a qua^i teniipestj and if it be true that expérience and prudence 
could not haye guarded against the disastroua conséquences, tke 
plea of the re^pondent must prevail, and the Shiras go free. 
What, then, "wds the character of the storm of wind and snow on 
the day of the accident, at the place in question, and what were 
the efforts of the; master and crew of the Shiras to guard the tow 
from impending disaster? 

As is not unusual, the testimony on thèse points is not in har- 
mony. Howerer, without repeating in fuU the statements of the 
several witnesses, and having regard, at first, to the testimony of- 
fered by the respondent only^ it seems that from officiai observations 
taken at the United States weather bureau at Pittsburgh, the day 
in question,— Pebruary 7, 1890, — was, in the early morning, exceed- 
ingly cloudy, doubtless presaging the sleet, snow, and rain which 
soon commenced falling; the wind blowing from the north, but 
early in the afternoon veering around to the southwest, from which 
point it continued to blow on into the evening. The wind was 
brisk from 11 o'clock in the forenoon until perhaps 2 o'clock in the 
afternoon, the average velocity for the day being about 8| miles 
per hour, Between 1 and 2 o'clock the highest velocity was regis- 
tered, which was 20 miles per hour; bnt this, the offlcer in charge 
of the bureau, declared was a "gust," which lasted apparently a 
short time,^ — only three or four minutes, in fact. Between 12 and 
1 o'clock die wind was steady," and its velocity about 14 miles an 
hour. Down at Deadman's island the same condition of weather 
and wind seems, apparently, to hâve been experienced by the Shiras 
and her tow, That condition is variously described by the wit- 
nesses. Thus, one speaks of the day as a "pretty flerce one," but 
"not too bad to navigate." He déclares that the "weather was 
worse at Deadman's than anywhere else;" that it was "blowing very 
hard, and snowing;" that "it kept getting stronger, and blew the 
hardest three-quarters of a mile above Deadman's." Another says 
"it approached a storm;" and another illustrâtes the force of.the 
wind by describing the "whitecaps" on the river ; and characterizes 
the weather, generally, by calling it "a pretty blustery night." And 
still another says the wind got higher, as the day opened, and blus- 
tery, and blew harder at some times than at others. It may be 
remarked, in passing, that while the snow storm is generally al- 
luded to in their description of the weather by the witnesses for 
the respondent, it may be eliminated wholly from this case, as of 
no importance whatever. There is not a scintilla of évidence, di- 
rect or inferential, that the falling snow in any wise contributed to 
the accident, or formed in the slightest degree a component part 
of the asserted vis majora The statements quoted above comprise 
ail the material testimony offered by the respondent to sustain this 
défense. It is admitted that the burden is upon him to satisfy the 
court affirmatively of the suffiçiency of the explanatory excuse. 
Has this been done? If this évidence be given the most libéral ef- 
f ect, it simply tends to prove that a high wind was blowing at Dead- 
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man's island about the time the Shiras arrived there. A wind 
which. was perhaps averaging 14 miles per hour; or, to put it a little 
more favorable to the respondent, a wind which, for three or four 
minutes, blew at 20 miles per hour. Can it be seriously argued that 
the witnesses hâve described a storm of unusual and extraordinary 
violence, or a tempest? It Is true that several of the witnesses dé- 
clare that the wind blew so strongly that it forced the Shiras around 
so that her stern was down stream. But the difiQculty with the 
whole défense, as made by the respondent, is that this impending 
danger was clearly foreseen — the velocity of the wind plainly notice- 
able — some time before the tow reached the place of danger, and 
while it was under complète control of the Shiras; and yet no alarm 
is expressed, no spécial or extraordinary maneuver performed, no 
précaution taken by the master of the tug to guard against the 
péril which now seems to loom up so threateningly as the pregnant 
cause of this disaster. On the contrary, the customary prépara- 
tions, only, for flanking are calmly made, and the tow put in posi- 
tion to drift down the channel, as if the wind was but a bahny 
spring breeze. The engineer, indeed, is notifled to increase, if pos- 
sible, the "head of steam," but at what time is not made clear. Ko 
call to the lookout that danger was near, and extra watchfulness 
required. The regular pilot goes ofE quietly from his post to his 
dinner, and a substitute, who does not whoUy escape some sharp Per- 
sonal criticism, takes the. wheel. And ail this in the face of a vis 
major. One or two explanations may be given: Either the master 
and crew were clearly guilty of gross négligence, if the danger was as 
apparent as the respondent's witnesses hâve testified, or the danger 
did not exist in so threatening or effective a fonn that it became 
a vis major. A careful study of ail the évidence in the cause leads 
to the latter as the true explanation. Just as the Shiras was ap- 
proaching Deadman's island, another steamboat — the Pierpont — 
happened to be coming up the river, and was near the same place. 
The beats were distant from each other about four or flve hundred 
yards when the Shiras was flrst noticed by the persons on the Pier- 
pont. From the time when the Shiras was first seen, until the acci- 
dent, she was in plain view. In the pilot house of the Pierpont were 
Capt. McDonald, Capt. Hamilton, of the Pierpont, and Mr. Douds, 
the pilot, at the wheel. Capt. McDonald was not on duty, but sim- 
ply riding as a passenger. He says he saw the Shiras when she was 
more than half a mile away ; that it was about 1 o'clock, af ter din- 
ner, and the view not obstructed by fog, or anything of that kind. 
The wind was "blowing very light, at that time. There was no wind 
to interfère with any person in navigating the river." Capt. Ham- 
ilton, who is an experienced steamboat captain or pilot, in describ- 
ing the weather, says "that the day had been very windy in the 
moming, but was not windy at the time of the accident; that the 
wind then was not blowing violently, or in gusts; and that in his 
judgment the wind had nothing whatever to do with the accident in 
question." Mr. Douds, the third occupant of the Pierpont's pilot 
house, testifles that the wind came down the river in a little gale; 
that the storm had been heaviest in the forenoon; that it was blow- 
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ing îiï th.e afternoon, but not stonûing; and that tlie wind was not 
strong enough to interfère particularly with navigation. Now 
thèse are statements of witnesses as tlioroughly disinterested as the 
witnesses for the respondent; and it would be difficult, in compar- 
ing this testîmony with the testimony of the other witnesses, — ^sup- 
posing no other fact to intervene, — ^to say decisively upon which side 
was to be f ound the greatest weight. The statements pro and con 
lie very evenly in the balance; but this equality in weight, this lack 
of prépondérance on one side or on the other, is fatal to the défense. 
The burden is upon the respondent. Prépondérance of testimony 
must be afannatively apparent on his side of the scale. FaUing to 
appear, the burden cast upon him. by the law is not successfuUy 
borne, — its demands are not complied with. But there is an inde- 
pendent and intervening fact which does turn the scale. It is this. 
Shortly after the wreck occurred the captain and the engineer of the 
Shiras gave their account of how and why it happened; and yet, 
strange as it now seems, in view of their later statements, neither 
charged the weather or the wind as the cause. Other, and totally 
différent, reasons were then assigned by both of thèse ofiScers as 
fully accounting for the resuit. If the wind, by its gusts and force, 
drove this tow ashore, what could be more truthful, not to say nat- 
ural, than to put the blâme upon it. Would not thèse ofificers hâve 
described, in the terse but graphie language of the rivermen, the 
oyerwhelming gale which paralyzed ail their efforts to save their 
tow from destruction? Vis major successfully conceals many acts 
which might be regarded, otherwise, as careless or négligent. It 
relieves from ail criticism or complaint. It condones, if it does not 
justify, the failure to avert the disaster. Surely, such a cause, if it 
existed, would be confidently and clearly brought forward to ac- 
count for the loss by those who, for lack of such excuse, might be 
condemned. But thèse offlcers of the Shiras, when asked to ex- 
plain how the accident happened, never hint, even, that it was the 
wind or storm which forced the tow ashore. Can it, in the face of 
such silence, be believed now that such was indeed the cause? But 
the testimony does not leave this matter wrapped in difûculty, to be 
solved only by inferential déduction. Facts are testifled to, which, 
unless the grossest perjury has been committed, thoroughly explain 
the accident. It has already been stated that as the Shiras was 
making her way down the river, at Deadman's island, another 
steamboat, the Pierpont was coming up. Separated, when flrst ob- 
served, by perhaps half a mile, thèse beats gradually approached 
each other, and were quickly in clear vieW. When the accident oc- 
curred they were not more than 75 yards apart. The peculiar 
movements of the Shiras attracted the attention of those upon the 
Pierpont, and flrst that of the captain, McDonald, who was, as has 
been stated, in the Pierpont's pilot house. He immediately called 
the attention of Mr. Douds, the pilot, to them. He said tohim, 
"That man [referring to the captain of the Shirias] is going ahead in 
the steamboat, and he will kill her, if he don't stop," and, as the Shiras 
continued to go ahead, he suggested to Mr. Douds that he had bet- 
ter stop the Pierpont, and Sound his whistle, to call the attention of 



THE GEOKGE SHIEAS. S0& 

the other pilot to what he was doing on thé Shiras. He then testi- 
fied that Mr. Douds did stop the Pierpont, and sounded several 
short whistles, to call attention of those on the Shiras to thelr posi- 
tion; but the Shiras did not stop, and never did stop untU her 
head struck the rock. Capt Hamilton, also in the pilot house of the 
Pierpont, testified as f ollows : 

"Q. Tell us what occurred after you saw the Shiras. A. Well, what made 
us notice her was, when they were coming out at the head of the island, they 
started ahead on ter, and Captain McDonald made the remark, something 
about her going ahead, and I think I sald to him, 'I suppose they hâve flanked 
too much, and maybe they are going ahead to counteract thelr flanklng.' Cap- 
tain McDonald remarked something about them going ahead, and going to 
kill her. Q. Well, what happened? A. Well, we came on, and stopped our 
boat, or ran slow, to see where she would go, so that we would know where 
to go to get out of the road. The Shiras kept on going ahead, and McDonald 
told the pilot to toot his whistle, to call his attention to what he was doing. 
He did so, but the Shiras kept on going ahead until about the time she struck. 
Could not say positively whether she stopped before she struck, but stopped 
about that time. I think she was backing before the tow went out on the 
bank." 

And again, on cross-examination: 

"Q. She was going ahead? A. Yes, sir. Q. At any considérable head of 
speed, or slowly? A. Going ahead as hard as she could." 

And Mr. Douds, the pilot of the Pierpont, gave the foUowing évi- 
dence: 

"I flrst noticed the Shiras. I was on watch, and, as I hâve stated,— about 
it being^ a narrow place in the river,— I wanted to pass the Shiras, and for 
that reason was watching her movements. She was stopped, and then started 
ahead; and I thought perhaps she had stopped her headway too much, and 
was perhaps drifting on the bar. But she continued to go ahead. The boat 
did not stop; boat did not stop; boat going ahead, and the boat was cross- 
ways of the river. Then she came ahead stronger, and fuU head; and then 
I seen something was wrong, and began to sound the whistle,— sounded the 
whistle two différent times, to draw thelr attention, as I thought they were 
likely mistaken, and that the boat was going into the bank. She continued ta 
go ahead until the coal boat struck the bank, without stopping." 

And again: 

"Q. When you first noticed the Shiras, what was her position In the river? 
A. Well, she was what we would say 'cross wise.' Q. Quartertag? A. Yes, 
sir. Coming down such a current, you corne with the current, straight in, 
with your head right towards the shore,— coming right in, straight, of course, 
with the current, but the tum to make; and that requlres that a tow should b& 
flanked, because we cannot steer around fast enough to make the tum, as a 
gênerai thing. We do, on some occasions, steer; but it Is much safer to flank. 
Q. State whether or not the Shiras did flank. A. She commenced to flank, in 
the flrst place, but, instead of continuing on to back, they came ahead on the 
beats. Q. Could you tell what bell they were under when they sti-uck the 
bank? A. No, sir; was not in hearing distance of the bells. Q. And why did 
you give those whistles that you spoke of? A. Because I thought that it 
was a mlstake. We talked of it in the pilot house,— Captain McDonald, and 
the captain on the boat,— and seen that it could not be anything else but a 
mlstake, and that they thought they were backing." 

The statements of thèse witnesses are more or less corroborated 

by certain of the deck hands of the Shiras; but, as their évidence 

was given under objection, it will be disregarded. A much stronger 

(and, as it seems, conclusive) corroboration is to be found in the un- 

v.6lF.no.3— 20 
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contradlcted and, îri fac'fc, admittéd statements of the captain of 
the Shiras, made immediately after the accident. This is testifled 
to by Mr. Theis, who is a member of the finn of 0. Jutte & Co. 
He says: 

*'Q. DM you hâve any téléphonie communication with Captain MoiTis after 
this contract or agreement was made? A. I did. Q. On what day? A. On 
the 7th of February, 1890. Q. And where were you? A. In G. Jutte & Co.'s 
office. Q, And where was Caiitain Morris? A. Mr. Morris told me he was at 
Bconoiny when I talked to Mm. Q. Did you talk to him through the télé- 
phone? A. Tes, sir. Q. Did you recognlze Mr. Morris? A. Tes, sir. Q. 
What was said? A. The conversation was: He asked if Bill or August were 
in the office, and I told they were, and he asked me to tell one of them to 
go down as soon as possible; that he had struck his tow. I inquired from him 
how it came about, and he Said the engineer hkd made a mistake in the bells, 
and went abead, Instead of back." 

Â similar account of the cause of thé accident was given by Oapt. 
Morris to James Slade, the pilot qî the steamboat Dave Woods, 
which was immediately sent down to the scenel of the accident, to 
render such assistance as she could. Mr. Slade testifled as fol- 
lows: 

"Q. Did you ever talk with Captain Morris about the accident while you were 
there? A. Why, down on the barge, after we landed alongside the stufl, I 
asked Mr. Morris how it happened; and he made the statement that, if the 
boat had been backing, it would not hâve happened." 

And again, when Mr. 0. Jutte inquired of Capt. Morris the cause 
of the accident, Oapt. Morris gave the same reason. Mr. Jutte testi- 
fled as foUows: 

"Q. Did you hâve any conversation with Mr. Morris? A. Yes, sir. Q. Just 
tell us where it was, and when. A. It was after I got down to the boat on the 
Dave Wood. Mr. Morris told me that he noticed the boat golng through the 
water, ahead, andhe went downstalrs, and asked the engineer why he didn't 
glve him steam sooner. The engineer told him he had given him steam as soon 
as the bell rang, and he went forward, and noticed the boat golng ahead, and 
he went back, and looked at the wheel, and he was satisfled that the boat was 
a-going ahead, and he ran downstalrs, and went to the engineer." 

And flnally, to Mr. W. C. Jutte, Capt. Morris réitérâtes the same 
explanatiou. Mr. Jutte testifled as foJlows: 

"Q. Did you hâve any conversation with Captain Moriris? A. Yes, sir. Q. 
"When? A, The evening, right there, on the boat. Q. Tell us, In détail, what 
it was. A. I asked Mr. Morris how they corne to slhk the boats, and Mr. 
Morris said that it occurred through à mistake of the engineer,— golng ahead, 
Instead of backing the boat; that when the backing bell rang the boat went 
ahead. He said there was nobody more careful than he was. He said 
he felt the loss as much as we did. Hë said the boat could not hâve 
beèn in a nicer shape for golng through Deadman's; if they had let her 
âlone, she would hâve floated through herself ; but he thought he would flank 
hçr a little more, and they rang backing beU, and the boat didn't answer as 
she ought to, and he went back downstalrs to see why it was not answered 
more promptly. And he said he went back into the engine room, and saw the 
machlnery working, but did not notice which way it was worklng, and he 
said he asked the engineer why he did not answer sooner. He did not notice 
which way it was answered until he went upstairs. He went upstalrs, and 
looked around, and the boat was doser to the shore than it was when he went 
down to the engine room,— to the right-hand shore,— and It occurred to him 
then that the boat was golng ahead, Instead of backing; that he run back to 
the engine room, and just about that time she was hitting the bank. Q. Did 
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yoa hâve any other conversation? A. I don't know. We had other conversa- 
tions wlth hlm. He asked me If we would give hlm enough tow to go down. 
Q. Did you hâve conversations witti the engineer about the accident? A. Yes, 
sir; I had a conversation with him the same evening, and I got hlm to repeat 
the same thing the next day. Q. What was it? A. I asked Mr. Lozier bow 
they corne to make the mlstake to cause them to sink the boats at Deadman's, 
and hère is what Mr. Lozier told me; I took it down in pencil. Q. Look over 
It, and tell us what he did tell you, taking that as a mémorandum. A. I saw 
Mr. Lozier, and asked him how he came to make the mistake that caused 
him to sink the boat; and Mr. Lozier said the engines were reversed for back- 
ing, and he said the going-ahead bell rang, and he said he reversed the engines, 
and set them in motion for going ahead. And he said the engines had been 
going ahead for about a minute, when Mr. Morris went into the englue room, 
and asked hlm what he was doing, and he said the boat was going ahead until 
she hit the bank. Q. Did you make a mémorandum of this conversation? A. 
Yes, sir. Q. When? A. On the 8th,— the day of the accident. I asked him the 
same day of the accident the same thing, when we were there, and I asked 
hlm the next day, to get him to repeat it again. Then I made a mémorandum 
of it again, and repeated it, rlght in his présence. Q. Did you refresh your rec- 
ollection of this conversation from this mémorandum you made at this time? 
A. Yes, sir. Q. Did you see the pilot, Greorge W. Moore, there? A. Yes, sir; 
I saw Mr. Moore the evening of the accident, and asked him the same thing; 
and Mr. Moore told me that, if the engineer hadn't made a mlstake, they would 
not hâve sunk the coal." 

That tliese statements were made by the men upon the Shiras is 
not contradicted. Capt. Morris alone seeks to explain his admis- 
sion by asserting it was simply based upon his opinion, and he had 
become satisfled at the time he testifled that he had made a mis- 
talœ. No explanation is offered at ail by the others. In their testi- 
mony, it is true, they now deny that the Shiras was going ahead, and 
insist that she was backingas Sitrongly as she could continuously from 
the time she should hâve commenced to flank. But clearly they are 
mistaken, for Oapt. Morris, noticing that the engine was not backing 
when the tow was in a critical position ran down from the pilot house 
to the engine room (to quote his own words) "to see what was the 
matter. I wanted to know why he was not bacliing. There we 
was, in a very critical position." So it was évident that for some 
space of time, when the situation was very critical, the engine was 
not backing, notwithstanding the confident assertions of the pilot and 
engineer to the contrary. It is very signiflcant that the revised ex- 
planations of the accident are given fuUy two years after it occurred. 
The damaging admissions were made on the very day it happened, 
when ail the incidents were f resh, and the causes whieh operated to 
produce it would hâve been perfectly well known and understood. 
It is impossible to resist the conclusion that this accident must be 
laid to the mistake or négligence of the Shiras. The attempt to 
show a vis major has failed to convince, while the prépondérance of 
testimony is that the Shiras was not backing as she should hâve 
been at the critical point of her flanking maneuver, but tliat her 
engines were going ahead. 

In reviewing the testimony in this cause, the fa et has not been 
overlooked that shortly before the Shiras arrived at Deadman's 
island the steamboat Hornet, which preceded her about an hour, in 
flanking this part of the river, had the misfortune to lose a part of 
her tow by having it cast upon the shore by the force of the storm 
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then prevailing. This fact was strongly pressed upon tWs court 
at the argument, as it seems to hâve been upou the court below. 
But it bas failed to impress. ■ It is quite certain that the Homet 
was in ber diffiCulty fully an bour, if not a longer period, previous 
to the arrivai of the Shiras. The wind storm wbich affected ber 
cam,e from Sewicldey side of the river. Sewickley is on the rigbt 
bank of the Ohio. The wind whicb is claimed to bave cast the 
Shiras on tbe bar came up and from and through Stoop's hollow. 
Stoop's hollow is upon the left side of the river. If the cause of 
the accident to tbe Homet is to be relied upon in the attempt to 
establish a vis major in tbe case of the Shiras, it must be tbe same 
cause, operating at the same time, in the same way, and witb the 
same effect; otherwise, it is whoUy unimportant and irrelevant. 
There îs no évidence whatever that the gale wbich wrecked the 
Homet continued for an hour thereafter, or that its power for 
injury remained constant. On the contrary, such évidence as bore 
upon this matter tended to prove that after 1 o'clock, when the 
Hornet was wrecked, the storm lessened. There can be, therefore, 
no analogy between the cases, and no logical déduction as to the 
similarity of the cause wbich produced the accident in the re- 
spective cases. The resuit reached is that the decree below must 
be reversed, and the cause remitted to the lower court to be pro- 
ceeded witb in accordance witb this opinion. 



THE ELIZA LINES (four cases). 

CARGO ex THE ELIZA LINES. 

ANDBEASEN v. TWO HUNDRED AND NINETY-FIVE THOUSAKD 
PBET OE LUMBEE et al. 

(Circuit Court, D. Massachusetts. April 3, 1894.) 

Nos. 3,545-3,550. 

1. ADMIBAIiTT PrACTICB— CONBOLIDATION. 

Proceedings on separate llbels relating to the distribution of the proceeds 
of a vessel, her cargo and freight, none of which can be wholly disposed 
of without regard to one or more of the others, may be Consolidated and 
tried together, évidence previously given belng applled only to Issues with 
référence to whlch It was taken. 

2. Samb— Substitution of Claimant. 

The aUowance of an amendment of a clalm by substltutlng a new party 
as claimant Is Ineffectuai, if such party fails to submit to the jurlsdiction. 
8. Same — Substituted Sbevicb— Cross Libels. 

In a suit for salvage against a derellct vessel, her cargo and freight, 
the master claimed the vessel and cargo, and prayed for delivery of both, 
on stipulation. The owners of the cargo Intervened, and prayed for de- 
livery of the cargo to them without payment of freight, and also filed their 
Jibel for delivery thereof, in response to which the master filed a clalm to 
the cargo, and an answer. He afterwards filed a libel against the cargo 
ahd its owners for payment of freight and gênerai average, setting out 
the proceedings on the previous libels. Reld that, as this libel was a cross 
libel to each of the prlor suits, the court had power to order the monition 
thereon served on the proctors of the owners of the cargo, they belng non- 
residents, and on such service to proceed to judgment against them per- 
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sonally in ail matters covered by the cross Ubel; and a subséquent dis- 
missal of their own libel, on their motion, did not affect the jurisdictlon so 
obtalned. 

4 Samb—Appeal— Objections not Eaised Below. 

On a libel for freight against cargo and its owners, no exception to the 
joinder was made in the court below, and no warrant was issued against 
the cargo. Eeld that, on appeal, the objection must be consldered as 
walved. 

6. Shipping — BoTTOMBT— Communication with Owners. 

Owners of a vessel having failed to supply money which they knew 
would be needed for ordinary disbursements at her port of loading under 
a charter, made by their agent, although they had ample time to do so, her 
master, a part owner, having no funds of his own, obtalned, on bottomry, 
at a fair rate of maritime interest, money covering only ordinary port dis- 
bursements, to which the other owners, when informed thereof, made no 
objection. Held, that they could not afterwards object to the transaction 
for failure of the master to communicate with them in advance. 

6. Samb— Htpothboation op Vkssel and PreiSht. 

The documents on which advances were made to a master consisted of 
an application for a loan on freight to be earned on a proposed voyage; a 
note signed by him, promising payment "fifteen days after arrivai at the 
port of destination, or other intermediate port at which shall end the voy- 
age," and containing a hypothecation of the ship and freight, and an as- 
signment of enough of the freight to cover; and "rules for loans on 
freight," also signed by the master, which provided that the freight and 
vessel should be liable for payment of the loan. Eeld, that the loan was 
on bottomry of ship and freight, not on the gênerai crédit of ship. 

7. SAME — FOHM OP I50TT0MRY BoND. 

Provisions of the law of the flag, prescribing minute particulars for the 
form of bottomry bonds, even if they could afCect transactions in a for- 
eign port, are waived by the exécution in such a port of a bottomry bond 
in a différent form by the master and part owner without objection by the 
other owners. 

8. Samb— Lien dp Bottomry. 

After bottomry of a ship and freight, she became derelict, and was 
taken by salvors into a port distant from her destination. The cargo was 
unloaded and sold, by order of court, on application of its owners; and the 
vessel was repaired by her owners, and proceeded on another voyage. 
Held, that the bottomry became a lien on the net salvage of vessel and 
freight, but was not entitled to the beneflt of the repairs. 

9. Shipping — Fbbioht — Deremot Brought in by Salvors. 

A vessel abandoned by her offlcers and crew was brought by salvors into 
a port distant from the port of discharge under her charter. In a suit for 
salvage against the vessel, cargo, and freight, her master promptly claimed 
the vessel and cargo, praying for delivery of both on stipulation, and ob- 
talned delivery thereon of the vessel, which he proceeded with great dili- 
gence to repair for the purpose of completing the voyage; but the cargo 
was claimed by the charterers, as its owners, and sold on their application. 
Hdd, that the master was entitled to delivery of the cargo, on giving proper 
stipulation, and that the abandonment, foUowed by the possession of the 
salvors and of the covirt, did not deprive the vessel of freight, if prepared 
to earn It. The Kathleen, L. R. 4 Adm, & Ecc. 269, 2 Asp. 367, disapproved. 

10. Samb. 

The right to freight, under such circumstances, did not dépend on a 
quantum meruit, nor on diligence of the master and of the owners of cargo 
in applying for its possession; nor was it afCeeted by the ordinary cesser 
clause in the charter, which does not extend beyond the liability of the 
charterer as such. 
Jl. Samb— Freight and Averagb— Sale of Cargo for Interest op Owners. 

The sale of the cargo was made under an interlocutory order on applica- 
tion of its owners, not for nccessity, but for their interest alone. Bcld, 
that It subjected them to the same liability as though they had obtalned a 
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delivMy of the cargos ;aAd, the vojfage iiot having been whoUy broken up 
Otherwise, they were llable for thecargo's proportion of elther pro rata 
or net freight, and of ail just average charges. 
18. Gbneeal Avkragb. 

Directions for determinlng gênerai average and net freight under the 
çlrciuastances of this case. 

Appeàls from the District Court of the United States for the Dis- 
trict of Massachusetts, 

Thèse were four libels in admirally, — the first, by William W. 
Black ai)td others, for salvage, against the bark Eliza Lines, her 
cargo ma freight, on which the vessel and cargo were claimed by 
Hans Andreasen, as master, and the cargo by Bradford Darrach, 
on behalf of James E. Ward and others, as its owners, whereupon 
there wàs a decree awarding salvage, from which both the salvors 
and Andreasen appealed (Nos. 3545, 3546); the second, by said 
Ward and others, for possession of the cargo, on which Andrea- 
sen filed a claim to the cargo and an answer, whereupon the libel 
was dismissed, on motion of libelants, and Andreasen appealed 
from the decree of dismissal (No. 3547); the third, by Andreasen 
against the cargo, and against Darrach and Ward and others, for 
freight and gênerai average, whereupon there was a decree for freight 
only, to the estent only of the proceeds of cargo after payment of 
salvage and lûoneys due on bottomry, and Andreasen appealed from 
this decree also (No. 354^) ; and the fourth, by the Banque de 
Gènes against the bark and her freight, on a bottomry bond or lien, 
whereupon there was a decree for libelant for a proportion only of 
the balance of the appràîséd value of the bark and freight, after 
deducting salvage and costs, and both parties appealed therefrom 
(Nos. 3549, 3550). The six appeals were consolidated, and decided 
as a single cause. 

Edward S. Dodge, for Wm. W. Black and Hans Andreasen. 
John Lowell, for Hans Andreasen. 

Lewis S. Dabney and Frédéric Cunningham, for Bradford Dar- 
rach and James E. Ward and others. 
0. T. & T. H. Kussell, for Banque de Gènes. 

PUTNAM, Circuit Judge. Ail the varions proceedings with 
which this opinion is entitled constitute, in substance, but one 
case. They relate to the distribution of the proceeds of one ves- 
sel, her cargo and freight. None of them can be wholly disposed 
of without having regard to one or more of the others. The court 
has the power to consolidate them, and will do so. AU the pro- 
ceedings will be carried along, disposed of, and recorded in this 
court as a single cause, under the title of "The Eliza Lines, her 
Cargo and Freight." Rev. St. § 921; The North Star, 106 U. S. 17, 
26, 1 Sup. et. 41; The Burke v. Hurney, 4 Cliflf. 582, 590, Fed. Cas. 
No. 2,159; Williams & B. Adm. Jur. (2d Ed.) 386. Cases consoli- 
dated may be tried together, or separately, as the court may dé- 
termine. The Dove, 91 TJ. S. 381, 383. But, if tried together, 
the court must be careful not to apply évidence taken before the 
consolidation to a ny issue with référence to which it was not taken. 
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The Demetrius, L. E. 3 Adm. & Ecc. 523. The court thinks there 
is no diiHculty of that character in the matter at bar, inasmuch as 
it believes that it will be able to proceed npon facts which are not 
disputed, or which are supported with référence to each issue by 
évidence made pertinent thereto by stipulation. 

This vessel was a Norwegian bark. Hans Andreasen, of Farsund, 
Norway, was master and owner of one-third. The other owners 
were numerous, living in and about Farsund; and the managing 
owner was Davldsen, also residing at Farsund. There was télé- 
graphie comniunication between Farsund and Pensacola, where we 
iind the bark when her immédiate history commences. She ar- 
rived there July 1, 1889, under a charter to James E. Ward & Ck)., 
of New York, to carry lumber from Pensacola to Montevideo, for 
orders to discharge there, or at Buenos Ayres. Freight, as usual, 
was payable on delivery of the cargo at the port of discharge. The 
vessel was laden at Pensacola with hard-pine lumber, and sailed 
August 13, 1889. She soon afterwards encountered heavy gales, 
and was flnally abandoned by her ofiScers and crew, who were taken 
ofl by another vessel, and carried to Port Maitland, Nova Scotia. 
At the time of her abandonment, she was in the neighborhood of 
Oeorge's banks. There she was found derelict by the original 
libelant, William W. Black, and his associâtes, and brought into 
Boston, September 19, 1889, in the exclusive possession of the salvors. 

Immediately on being advised that the bark had been brought 
into Boston, Cap t. Andreasen came there from Port Maitland; bring- 
ing with him his two mates and steward, but not the crew, and ar- 
riving the evening of Saturday, September 21st. Pinding her in 
condition to pursue her voyage after repairs, Andreasen prepared 
himself to release the cargo and vessel. But each remained in the 
actual possession of the salvors until they flled the^r libel for 
salvage against the bark, her cargo and freight, September 26, 1889; 
this case now being No. 3,545, and, by cross appeal. No. 3,456, and 
hereafter, in some instances, styled the "original cause." 

Thereafterwards, the vessel was released to Andreasen, on stipu- 
lation, and she was ready for sea at least as early as December. 
Meanwhile, Andreasen acted in behalf of the vessel with ail the 
promptness which the law could require. He made his formai claim 
for the vessel and cargo September 27th, and therein prayed for de- 
livery of both to him on giving such stipulation as the court should 
direct; and he gave the stipulation for the vessel October 5th at the 
agreed valuation of $2,800, afterwards reduced to $2,250. 

September 27th, Bradford Darrach flled a consolidated claim and 
application for possession of the cargo, setting ont that James E. 
Ward, Henry P. Booth, and William H. T. Hughes, doing business in 
New York, as copartuers, under the style of James E. Ward & Co., 
were the owners of the cargo, and that Darrach was authorized by 
them to make claim in their behalf, and closing as foUows: 

"And whereas said cargo was totally abandoned at sea by the master and 
crew of said bark, and the contract of carriage and lien for freight thereby 
abandoned, broken, and waived, the said Darrach, in behalf of said owners 
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of cargo, prays that thls honorable court will order sald cargo to be delivered 
to hlm, upon his glvlng sucla stipulations tlierefor as tlie court may order, 
witliout the payment of any freigbt" 

This claim being made by an agent, it was swom to as required 
by raies of practice in admiralty, No. 26. 

October 18, 1889, Ward, Booth, and Hughes, as such. copartners, 
flled in tlxe same court a formai libel, now No. 3,547, setting out, in 
substance, that they were the owners of the cargo; that the vessel 
bad been left derelict with her cargo j that they were brought into 
Boston by the salvor% and libeled f or salvage; that the cargo was 
then in the custody of the court, and had been unladen; that the 
libelants were ready to pay, and offered to pay, whatever should be 
awarded as salvage, and wished to take possession of it at Boston; 
and that the master of the vessel daimed that he was entitled to 
the possession of the cargo for the purpose of carrying it to Monte- 
video. Thereupon, the libel prayed process against the cargo, and 
that it might be delivered to the libelants, and for such other and 
further relief as law and justice might require. 

As Andreasen had already, September 27th, in the original cause, 
filed his application for possession of the cargo, and the cross ap- 
plication of Darrach had been filed on the same day, and there had 
been the cross proceedings of October 18th, elsewhere described, 
whatever might hâve been the proceedings oh the libel filed by 
James E. Ward & Co., the respective position of each party in 
interest was seasonably known to the other, and in fonn to be dis- 
posed of. 

November 27th, Andreasen flled, in response to the libel of James 
E. Ward & Co., a claim to the cargo. This was foUowed by an 
answer, November 29, 1889, setting out substantially the same mat- 
ters alleged by him in his pétition flled in the original cause October 
18th, here^fter explained. He concluded his answer with a prayer 
that the libel be dismissed, and that the cargo be delivered to him, 
as prayed in his claim flled in the other suit. 

February 27, 1890, the proctors of James E, Ward & Co. filed a 
motion to dismiss their libel, for that the court had already ordered 
the cargo to be sold. January 16, 1891, the motion was allowed, and 
it was decreed that the libel be dismissed as of November 19, 1889, 
the date pf the warrant for the sale of the cargo hereaf ter explained. 
January 24, 1891, Andreasen appealed from the last-named decree. 

October 18, 1889, Andreasen flled an application in the original 
cause, setting out, among other things, the substantial history of 
the case; that he was making repairs, and was about to complète 
his voyage to Montevideo; that he had a lien on the cargo for the 
carriage thereof, and desired to carry the same, and earn the 
freight; and that he was ready to pay the salvage on the cargo, 
and carry it to its destination, and demanded the right to do so. 
And he closed by praying that the court would order the cargo de- 
livered to him, on his giving a proper stipulation therefor. On the 
same day, James E. Ward & Co., not having, to that time, ap- 
parently, pursued their application for delivery of the cargo made 
September 27th, flled in the original cause an application setting 
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out that the value of tlie cargo was beîng rapîdly diminiehed by 
reason of the charges of custody, and other costs and expansés, and 
praying for an interlocutory sale. There was no allégation that the 
cargo was perishable, or liable to détérioration, decay, or injury, as 
p-rovided in rules of practice in admiralty, No. 10. Neither did the 
salvors apply for a sale. On the 16th of November the formai péti- 
tion of Andreasen to bond the cargo, filed on the 18th of October, 
was denied; and its sale was ordered, and accomplished on the 29th 
of November. 

The sale of the cargo was not a sale for necessity under the rules, 
No. 10, already referred to, nor as a matter of right or necessity for 
the purpose of ascertaining how the salvors' services were to be com- 
puted, if the salvors had such right. The Nathaniel Hooper, 3 
Sumn. 542, 552, 563, Fed. Cas. No. 10,032. If a sale had been made 
for any such reason, the voyage would clearly hâve closed, as the re- 
suit of a physical or légal necessity; and ail averages, gênerai and 
particular, would necessarily hâve been adjusted at the port of 
Boston. But the cargo was not perishable. The sale was made on 
the application of James E. Ward & Co., by virtue of the gênerai 
authority of an admiralty court, which adjusts itself to ail contin- 
gencies of maritime affairs, and which, looking only at the interests 
of one of the parties involved, and to prevent them from being sac- 
riflced by a peculiar combination of circumstances, may, perhaps, 
in an extrême case, decree a sale on his request. The sale in this 
case can be justified on that principle only. It must be held to hâve 
been made on the application of the owner of the cargo, not for 
the common interest, but for his own alone. Under such circum- 
stances, and, indeed, under any circumstances where a sale has been 
made on the application of either party, the court on appeal, in the 
absence of any proceedings for prohibition, can grant no direct re- 
lief, even if it finds the sale was unauthorized. It can only assume 
that it was made in the interests of the party applying for it, and 
that under some circumstances he subjects himself to the équitable 
conséquences thereof. On a sale to obtain funds of any part of a 
cargo in a foreign port by authority of the admiralty, if it transpires 
that the owner ought to hâve had funds in that port, or was other- 
wise in fault, then, notwithstanding the sale was by an order of 
the court, the master, by applying for and securing it, subjects his 
vessel to a liability on the bill of lading. The Tilton, 5 Mason, 465, 
474.1 Unless the proposition is maintained that the voyage was 
wholly broken up by the derelict, did not James E. Ward & Co., by 
preventing the master from obtaining possession of the cargo, and 
by applying for and securing the sale, subject themselves to a lia- 
bility for payment of the cargo's proportion of ail just averages, and 
of either pro rata or net freight? This question we flnd it con- 
venient to dispose of hère, although, by so doing, we interrupt the 
narrative of proceedings. 

The gênerai powers of the admiralty courts in making sales of 
property, independently of the physical necessity arising from its 

» Fed. Cas. No. 14.054. 
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périssable characfériare stated ia Parsons on: SMpping and Admi- 
raity (volume 1, p. 74); The Fanny ajid Elmira, Edw. Adm. HT; The 
Tilton, ubi Bupra; TheOettysburg, 5 Asp. 347; and Ben. Adm. (3d 
Ed.) § 299. The court^oea not say that thèse authorities, or any 
other, justified the sale bf the cargo of the Eliza Lines, under the 
cîrcumstances of the case. It does not flnd it necessary to dé- 
termine that question. On the other hand, the court is clearly 
of the Opinion that by reason of the principles stated, and by au- 
thority, this sale, made on a summary order, and without plea or 
proof, or judicial decree on an issue solemnly made, cannot préju- 
dice the interests of any party not assenting to it A full report 
of The Kathleen, whlch will be rèferred to more at length here- 
after, wiU be found in 2 Asp. 367i The vessel had beén aban- 
doûed, and brought in by salvors, and the owners of the cargo ap 
plied for its sale. It -^as ultimately determined that the cargo 
was discharged from ail further liability to the ship, but on the 
prelimiûaiy application for the sale this point was left open. In 
the report in 2 Asp. 368, the leamed judge, Sir Robert Phillimore, 
who dispos^d of the case through ail ite stages, inquired as follows: 
"What is thé légal conséquence of obtaining from the court an 
order fOr the sale of the cargo? Does it not oblige the owners to 
pay eithër fuU or pro rata freight?" This question indicated that, 
as his ffîind was then shaped, the granting of the order for the sale 
did not dispose of the question of liability for freight; and, indeed, 
that both the learned judge and ail the counsel so Tiewed the law 
necessarily foUows from the fact that afterwards, in the same 
case, on a subséquent application in behalf of the owners -of the 
vessel, he considered this question, and settled it on the merits. 

Can itbe possible that an interlocutory order of this character, 
summarily made without proper plea and proof, only for relieving 
the court of the custody of property, or for securing a fund in the 
registry to represent it, or for some other incidental purpose, and 
from which ho appeal could be taken effectuai to give complète rem- 
edy if the ordèr was erroneous, and which is occasionally made 
before ail parties are in court, can be held to détermine the ultimate 
rights of the parties on the questions which we are now consider- 
ing? According to the necessary principles of justice, and the 
fundamental rules of orderly proceedings in courts of law, we must 
hold that it does not. 

When the cargo is of a perishable character, and would be en- 
dangered by somé unexpected delay resulting from maritime dis- 
aster, or from some other cause, it may become the duty of the 
master to land it and sell it, although it might liave arrived at the 
port of destination in specie. Jordan v. Insurance Co., 1 Story, 
342, Fed. Cas. No. 7,524; The Isabella Jacobina, 4 0. Eob. Adm. 
77; The Industrie (1894) P. 58, 75. Under thèse circumstances, if 
the master refuses to sell, the admiralty courts might perhaps sell 
or deliver the cargo to the owner without charging the owner with 
liability for freight But, on the whôle, we think the owner who 
obtains delivery of the cargo, or, what is équivalent, the posses- 
sion of the proceeds after a sale made solely in his own intereat, 
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cannot aToid atiy liability mérely bêcaiifee he bas accomplished 
this throught the médium of an interlocutory, and perhaps ex 
parte, order, from which there is no appeal which can aflEord a sub- 
stantial remedy if the order proves erroneous. In this event, he 
must stand the same conséquences as though he had accomplished 
immediately by his own act what he succeeds in accomplishing me- 
diately by himself setting the court in motion. 

On the 26th day of November, Darrach again applied to the 
court, in the original cause, and prayed that the claim filed by 
Mm on the 18th day of October might be amended by substituting 
the Atlantic Mutual Insurance Company for James E. Ward & Co., 
as the claimant of the cargo, and that it might stand as the claim 
of said corporation. This was allowed on the 27th day of Novem- 
ber; but this allowance was ineffectuai, because the Atlantic 
Mutual Insurance Company has never submitted itself to the juris- 
diction of the court. Until that should be done, James E. Ward 
& Co. stood for ail for which they would be holden to stand inde- 
pendently of this last application. No court can permit one suitor 
to withdraw on substitution, to the détriment of the other parties 
to the cause, until it can put its hands on the person to be substi- 
tuted. By their prior intervention and claim, they declared them- 
selves owners of the cargo, and estopped themselves from deny- 
ing that they were. If thereby they subjected themselves to a 
liability to other parties, they could not transfer this liability with- 
out the latter's consent. The court therefore strikes this applica- 
tion from the record, as unimportant. 

On the 27th day of November, 1889, Black filed a pétition on his 
original cause, against James E. Ward & Co., praying that they 
might be required to pay the gross freight into court, the détails 
and history of which are not now important 

On the 16th day of January, 1891, by leave of the court, Black 
filed, as of November 27, 1889, a renewed application that James 
E. Ward & Co. should pay the freight money into court, or file a 
stipulation therefor. On the same day this motion was disallowed, 
as of said 27th day of November. 

On the same 27th day of November, Andreasen filed a libel against 
the cargo, Darrach, and James E. Ward & Co., now No. 3,548, set- 
ting ont many of the facts which hâve already been recited, and 
especially the efforts made by Andreasen to secure the cargo; that 
Black had filed the libel in the original cause; that Darrach, in 
behalf of James E. Ward & Co., had flied in that cause a claim to 
the cargo; and that James E. Ward & Co. had filed their libel al- 
ready referred to. He prayed for process against the cargo, a moni- 
tion to Darrach and James E. Ward & Co., and for a decree for 
payment of freight and gênerai average. On this libel a warrant 
and monition issued on the same day, and was ordered to be served, 
and was served, on the proctors who had already appeared for 
James E. Ward & Co. in the original cause, and one of whom ap- 
peared for them on the libel instituted by them. On the 6th of 
December the same proctors moved that this libel be dismissed, 
on the ground that none of the persons against whom it was filed 
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"weré resMenta 6f the district, and that no sufflcient service haà 
been made. On the 16th day of January a decree was entered dis- 
missing it, as against Darracli and James E. Ward & Ce, but al- 
lowing |1,450 pl'o rata freighty to be paid only from the proceeds 
of the cargo in the registry, and referring ail questions of gênerai 
average to an assessor. The report of the assessor was made and 
filed, and a decree entered, on the 14th day of May, 1891, reaflEirm- 
ing the dismissal, as against Darrach and James E. Ward & Co., 
aûd determining that the proceeds of the cargo had been dimin- 
ished by several decrees awarding salvage and moneys due upon the 
bottomry bond, to be hereafter referred to, so that there remained 
thereof only the sum off 157.23; directing that this last sum should 
be paid the vessel, and disallowing ail claims for gênerai average. 
Whether the dismissal, as against Darrach and James E. Ward & 
Oo., was on the merits, or for supposed want of jurisdiction over 
them, does not appear. From this an appeal was duly taken by 
Andreasen. 

Turning again to the original libel of Black for salvage, an answer 
was flledby Andreasen on the same 27th day of November, admitting 
that salvage was due, and submitting the amount thereof to the court. 
The resuit of this was a final decree, entered on the 13th day of May, 
1891, to the effect that the f910.7i, net proceeds of the cargo in the 
registry, must be wholly applied to the satisfaction of the pro rata 
freightj subject to the lien for the salvage; awarding Black |1,755 
for salvage services and éxpenses, and $310.06 for costs of court, and 
apportioning the two pro rata between the bark, at a valuation of 
|2,250, and the $910.74 Thé disposition of the remainder of the 
$910.74 will be hereafter ekplained. Both the salvors and Andrea- 
sen seasbnably appealed, each expressly coupling an appeal from 
ail interlocutory orders and decrees; Thèse appeals are now Nos. 
3,545 and 3,546. 

Another libel was filed by the Banque de Gènes on the 7th day 
of December, 1889, against the bark and her freight, based upon an 
alleged bottomry bond or lien for moneys advanced, the circumstan- 
ces of which will be stated in connection with the considération of 
that claim. This resulted in a decree, entered on the 13th of May, 
1891, to the effect that the libelant Was entitled to recover against 
the bark and freight H,458, with interest from the date of the libel, 
amounting in âll to $1,582, and costs of suit; that the same should 
be paid ont of the appraised value of the bark and net freight, 
after deducting salvage and costs, but giving the libelant only a pro- 
portion of the balance. In other words, it compelled the libelant to 
contribute with the owners of the vessel and freight. Both parties 
seasonably appealed from this decree, and thèse appeals now make 
Nos. 3,549 and 3,550. 

The issues with the Banque de Gènes relate to a bottomry placed 
on both freight and vessel at Pensacola on the 24th of July, 1889. 
The district court maintained the validity and payability of the 
claim; but, as already stated, it allowed the holder of the bond only 
a proportion of the net salvage. Andreasen, in behalf of the bark, 
contests the en tire claim on every ground that can be suggested. 
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His answer is not creditable to him, in that it raises so many issues 
inconsistent with. his own conduct at Pensacola and Ms testimony. 

The Tessel arrived at Pensacola on the Ist day of July. The char- 
ter party, which required her to take up her cargo at Pensacola, 
and furnished her with no advance freight, was made in New York, 
not by Andreasen, but by the agents of the owners, on the 5th day of 
the previous Pebruary. It described the vessel as then on a voyage 
to Buenos Ayres; and, in view of the length of time which elapsed 
before the vessel could arrive at Pensacola, the owners, including 
the managing owner at Farsund, must be assumed to bave known 
that it would be several months before she would load under 
the charter party, and that there was ample time tb supply the 
needed funds to pay her outward bills. In fact, Andreasen admits 
in his testimony that he received one or two letters from hiS owners 
while he was at Pensacola ; and, though he arrived there on the Ist 
day of the month, he did not take up this bottomry until the 29th. 
He also testifled that the vessel arrived from Buenos Ayres in bal- 
last; that his owners knew that he would coUect no freight on ar- 
rivai, and also knew that it would be necessary for the vessel to bor- 
row money in Pensacola. He also testifled that he had no funds 
of his own, and that he used the money in part for provisioning the 
bark, and for her other disbursements, and in a small part for his 
own cash and the crew. The amount taken up, £300, netting the 
master $1,353.60, would necessarily appear to any court of admiralty 
a reasonable amount for inward and outward disbursements for a 
vessel of the size of the Eliza Lines. There is not a syllable in the 
record impeaching the transaction, except it is the testimony of 
Andreasen that he failed to communicate with his owners in ad- 
vance. In this case this omission was immaterial. The amount 
taken up was moderate, at a fair rate of maritime interest, and cov- 
ered only the ordinary port disbursements. The transaction Vf&a 
touching the ordinary course of the management of the vessel, with 
référence to particulars which the owners foresaw, and could easUy 
hâve provided for otherwise, if they had so desired. The cases 
familiar in the décisions arose from unforeseen disasters, involving 
large amounts at remote points, where the lenders of money were 
few, and could make their own terms, and ail under circumstances 
which the owners could not anticipate or provide for. It is this 
. class which the courts hâve considered, when laying down so strictly 
the rules requiring prior communication with owners. 

In the case at bar, independently of any questions conceming the 
peculiar law of Norway or of the United States touching bottomry, 
and of any questions whether the law of the flag, or that of the 
place of making the loan, governs, the fundamental rule applies 
which exists under ail laws, — that when an agent has been selected 
to perform a duty at a remote place, if then the principal has not 
provided what must hâve been foreseen as requisite to its full per- 
formance, the principal impliedly authorizes the exercise of such 
powers as are inoidental to supplying the deflciency. Therefore, 
the circumstances of this case, by implication, devolved on the mas- 
ter the power to obtain funds, and to exercise his discrétion within 
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reasonable limits as to tàe most teaitable way of oMaining them. 
It i« ^ell said in Abbott's Law of Merchant Shipping (13th Ed. 
p. 169) that It is obvious that to a sMp owner wbo knows that his 
ship is in dîstress, and bas no funds, notice of the dlatress may often 
be notice of the necessity of hypottecation. Moreoyer, in this case, 
the màster was part owner; and he admits in his testimony that 
after he had drawn the ïaoney he infonned the other owners that 
he had done so, aiid advised them of the amount. A,ndreasen was 
estopped, and the other owners do not appear to hâve objected after 
having been infonned. Aside from the implication arising from 
this négative fact, there is enough in the case to justify the infer- 
ence that they were very glad not to object, because Andreasen him- 
eelf was bound for the amount obtained, if the bottomry was in- 
valid, dedncting, perhaps, the premium in excess of the customary 
rates of interést; and for his liability he would hâve had, according 
to the Norwegian Code», printed in the case, a pro rata réclamation 
against thé other owners in personam. Assuming the bottomry to 
be valid, the owners are relieved from personal liability, which, ac- 
cording to ail the aspects of the case, is to their advantage. No 
one objected to the bottomry until the litigation commenced. It 
was authorized by the circumstances of the case, without any prior 
communication with the owners, and has been ratified by their 
silence; and, as it is in their interést, it may also be presumed to 
hâve had their approval. 

A question was raised whether or not the advance was on bot- 
tomry, or only on the gênerai crédit of ship and freight. The libel 
makes the written agreement, on the strength of which the loan was 
made, a part of it, and also allèges that the money was furnished 
on the crédit of the bark and freight. As the libél sets ont ail the 
facts, and no exceptions hâve been taken, it is immaterial whether 
it construès the transaction correctly or not. The court can déter- 
mine from what is alleged whether there was a proper bottomry, or 
only an obtaining of money on the crédit of the ship and freight. 
It is clearly of the opinion that the former represehts the state of 
the case. The court will not set ont the documents at length, but 
they contain, flrst, an application for a loan on the freight to be 
earned on the then voyage from Pensacola to Buenos Ayres. This 
is folio wed by a note, signed by Andreasen, as master, promising to 
pay "flfteen days after arrivai at the port of destination, or other 
intermediate port at which shall end the voyage." It also contains 
an hypothecation of the ship and freight, and an express assign- 
ment of eûough of the présent freight to cover. Oonnected with 
thèse papers is what is entitled "Eules for LoaifS on Freight," also 
signed by Andreasen, which, among other things, provides that the 
freight and vessel shall be liable for the payment of the loan. This 
sums up aU the essentials of a bottomry loan, the most important 
of wliich are that the owners are discharged, and the loan is not 
payable, uHless the vessel arrives; but, of course, with the neces- 
sary implication that if the vessel does not arrive the bottomry is 
entitled to the salvage which cornes into the owner's hands, Such 
was the result of the présent case, happening through the vessel 
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being arrested at Boston, bonded by the owners, and subsequently 
sent by them on another voyage. Tbere is no doubt, according to 
well-settled rules applicable to bottomry bonds, tbat the district 
court was right in holding that this bond was of that class, nor that, 
in view of the déviation af ter her arrivai at Boston, it became a lien 
on the net salvage of the vessel and her f reight. 

We are referred to the décision of the circuit court of appeals 
for the second circuit in The Sophie Wilhelmine, 7 C. C. A. 569, 58 
Fed. 890, to the eflfect that on papers constituting a bottomry loan, 
substantially of the form before the court hère, the lien did not 
extend beyond the salvage of the freight, and did not hold the ves- 
sel. There were some expressions in the instrument before the 
court of appeals in the second circuit which perhaps might dis- 
tinguish it from the one at bar, but we are not disposed to look for 
minute différences of that character. Twice over, in the papers 
before this court, the borrower pledged both vessel and freight; and, 
in our view, we would not be justified in annulling this express 
stipulation of the parties. There is no doubt that the loans in that 
case and in the case at bar were, commonly speaking, loans on 
freight, such as is customary, especially on the short voyages in the 
Atlantic commerce. Such loans are more désirable for. the lenders 
than loans on the hull, because the freight is ordinarily coUected 
with great promptness and certainty. But, however this may be, 
neither the lender nor the borrower is prohibited by any principle 
of law from taking or furnishing additional security, by pledging 
the hull, or in any other like way. 1 Pars. Mar. Law, 420. That was 
what was expressly done in this case ; and though, no doubt, if the 
freight was sufftcient, and there were conflicting interests between 
the freight and the hull, or the underwriters on each, the freight 
would be holden to exonerate the hull, yet until the amount of bot- 
tomry was made good the parties had expressly bound both. 

In connection with this branch of the case, the court must not 
overlook the point taken by Andreasen, that the Norwegian Code 
prescribes varions minute particulars for the form of bottomry 
bonds, — among the rest, that the premium agreed on must be stated, 
— which the case at bar does not meet. But there is a wide dis- 
tinction between provisions which are fundamental, relatîng to the 
powers of the master, and those which are merely directory as to 
minute détails of form. It would also be going very far to sup- 
pose that the latter were more than municipal régulations touching 
transactions within the kingdom of Norway itself. Moreover, ail 
such détails were expressly waived by Andreasen, so far as his inter- 
est was concerned, by his executing the bottomry, and impliedly 
waived by the other owners, through their silence after being ad- 
vised of the transaction. It is for the interest of commerce that 
bottomry bonds given under circumstances like thèse at bar should 
be liberaUy protected, and courts are not inclined to the class of 
inéquitable défenses thereto set up in this case. Insurance Co. 
V. Gossler, 96 U. S. 645, 651. 

As already said, the district court apportioned the net salvage 
between the bottomry bond, the vessel, and freight. The court 
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understands that under the Prench law, at one timej and perhaps 
even now, bottomry contributed and shared in gênerai ayerage, 
and in some other particulais; but elsewhere, and in this country, 
so far as the court is advised, the practice is, without exception, that 
bottomry does not contribute, except to the expenditures of the 
owners from their own funds for bringing the wreck into port, or 
providing for its préservation, and towards thèse it contributes the 
entire amount, so far as necessary to reimburse the owners, and so 
far as the salvage was benefited by them. The principle is stated 
in Parsons on SMpping and Admiralty (volume 1, p. 151), to the eflfect 
that no salvage or average rests upon a bottomry bond unless there is 
an express stipulation to that effect; and the court understands the 
same to be held in The Great Pacific, L. R 2 P. 0. 516, and in Abb. 
Shipp. (13th Ed.) p. 176. To the same efifect is Insurance Go. v. Gossler, 
96 U. S. 645, 652, 655. As the restdt of thèse rules, and for other 
more fundamental reasons, the bottomry cannot hâve the benefit of 
the repairs made to the bark at the port of Boston, because, if it 
did, the benefit would at once be offset by the liabilîty of the bond 
to contribute to the owners the cost of those repairs, and the law 
does not require computations which are vain, and neutralize each 
other. The. court does not consider what the condition of the law 
on this point would be if the déviation at Boston had been voluntary 
on the part of the owneris. 

The resuit is that the holders of the bottomry bond must hâve a 
decree against the whole of the existing net salvage of vessel and 
freight, and against such further sums as may be received from 
James E. Ward & Co., as we wiU explaln hereafter. 

The circumstances are not such as to justify the court in review- 
ing and modifying the findings of the court below with référence to 
the amount of salvage awarded, which Black claims is insufiScient; 
except, if additional freight be secured from James E, Ward & Co., 
the salvors should receive their due proportion thereof. 

Inasmuch as Darrach clearly set up no interest on his own behalf, 
but throughout appeared only as the agent of James E. Ward & Co., 
the court will order that Darrach be dismissed from the consolidated 
«ase. 

The next difficulty with which the court has to deal relates to the 
question of jurisdiction in personam against James E. Ward & Co., 
and, incidental to that, the objections that the libel flled by Andrea- 
sen in No. 3,548, against the cargo and them, cannot be maintained, 
because, as it is claimed, in a libel of that character the cargo and 
the owners of the cargo cannot be joined. 

There can be no doubt that the paper flled by James E. Ward & 
Co., September 27, 1889, in the original cause, in which they alleged 
title to the cargo, and prayed for delivery of it to them without 
payment of freight, was an intervention, and propounded allégations 
within rules of practice in admiralty, No. 34; and thereupon, in 
accordance therewith, they might hâve been required to give a stip- 
ulation, with sureties, to abide the final decree. So, also, on the 
filing, November 27, 1889, of the cross libel by Andreasen, James 
E. Ward & Co., as respondents in the cross libel, if the service was 
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sufl&cient, might hâve been required to give security for tlie sum 
claimed in the cross libel, as provided in the same rules, No. 53. 
The record does not show any such stipulation in either cause. A 
motion that a stipulation be given by them in tbe original cause 
was filed on the 16th day of January, 1891, and, by leave of court, 
as oif November 27, 1889; and on the same day the motion was dis- 
allowed, — on what précise ground does not appear, nor is it neces- 
sary to consider. Notwithstanding this, by their intervention, and 
by filing their libel, James E. Ward & Co. became personally bound 
to abide the decrees in the original cause and on the cross libel, to the 
same extent as they and their sureties would hâve been bound if the 
stipulations had been given. With référence to the original cause, 
however, it must be said that no intervener, merely by intervening, 
vrould become subject to perform a positive obligation, or liable in 
that cause to a counterclaim or other claim against him. If any 
such is to be enforced, it must be by a cross libel, or at least by a 
further intervening pétition, having ail its merits. Ward v. Cham- 
berlain, 21 How. 572, 574 The cross libel is found in that flled by 
Andreasen, November 27th, and the further intervening pétition 
is that of Black, filed in the original cause on the same day. The 
difficulty touching this pétition is that it was flled by Black only in 
behalf of himself and his associâtes, and not in behalf of the master 
or owners of the vessel, and therefore the latter can now claim no 
interest under it. We are compelled, therefore, to look to the cross 
libel filed by Andreasen in No. 3,548. As this related to the sub- 
ject-matter of the original suit, and involved the disposition of a 
part thereof, it may properly be regarded as a cross libel conséquent 
on it; so that service on the proctors of James E. Ward & Oo., who 
had appeared therein, was sufScient to give jurisdiction, both on 
gênerai principles applicable in ail tribunals touching cross libels, 
and also on account of the obligations to which James E. Ward & 
Co. subjected themselves personally by intervening in the original 
cause, and by filing their own libel, as already explained. 

But the matter may be pursued somewhat further. We hâve 
already ref erred to the libel flled October 18, 1889, by James Ë. 
Ward & Co., against the cargo, and to Andreasen's answer to it, 
in which he prayed that the libel might be dismissed. We hâve 
also referred to the motion to dismiss that libel, and to its final 
disposition by dismissal. From that, as already said, Andreasen 
entered an appeal, now No. 3,547. It is claimed that this appeal 
cannot be sustained, because in dismissîng the libel the court com- 
plied with the prayer of the answer. This may be true. Never- 
theless, the proceedings in this case remain as the basis for juris- 
diction in the cross libel of Andreasen. This, as already said, 
was flled November 27, 1889, and was made, not only in substance, 
but in terms, a cross libel as to each of the prior suits, by setting 
out the original cause, and also the libel of James E. Ward & Co. 
against the cargo. On this no process issued against the cargo 
or its proceeds; but a warrant and monition issued on the 27th 
day of November against ail persons concerned, with a spécial di- 
v.6lF.no.3— 21 
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reçjtiQn tiiat It be eerved on ^eproctora for James E. Ward & Oo. 
named in the monition, oae Qf whoin appeared for them tp prose- 
cute their libel, and both in tbeir intervention in tbe original cause. 
Service w&a diily made on tbç proctors named. On the 6th day 
of December, tbey moved to dismiss, m already stated; and on the 
16th day of January, simulitaneously ;with the decree dismissing 
the libel pf James E. Ward & Co., an interlocutory decree was en- 
tered on the libel of Andreasi^ïR, dismissing it as against them, but 
retaining it as against the net f reight It should be remarked at 
this point that the decree dismissing the libel of James E. Ward 
& Co. did not carry with it the libel of Andreasen, whether it is to 
be regarded as a cross libel to the original cause and to that of 
James E. Ward & Co., or only to the ,latter. Andreasen, in bis 
libel, as already explained, set up a cpunt^rclaim against James'E. 
Ward & Co., which, although it grew out of tbe subject-matter in- 
volved in the prior proceedings, and was capable of being properly 
Consolidated with them, and; so was properly the basis of a cross 
libel, yet was far from being in the nature of a mère défense. The 
distinction is well stated by Judge Caldwell in Lowenstein t. Glide- 
weU, 5 Dill. 325, 329, Fed. Cas. No. 8,575. Therefore the libel of 
James E. Ward & Co. having enabled thelibelant in the cross libel 
to obtain jurisdiction by service on their proctors, its resuit was not 
of importance, as affecting t^e stapding if tbe cross libel. Indeed, 
the decree dismissing the original libel or bUl may itself be the verj' 
foundation, and a part, of the decree sustaining the cross bill or 
cross libel, as was the case in Holgate v. Eaton, 116 U. S. 33, 42, 6 
Sup. et. 224 The rule on this point in admiralty must be even 
more libéral than in equity, as the former regards mère matters 
of form even less than the latter, and is even more disposed than 
the latter to adjudicate whatever rights come before it, when juris- 
diction bas once attached, so far as they can be justly adjudicated. 

James E. Ward & Co. refer to the fact that Black's pétition and 
Andreasen's libel were each filed November 27th, and that this 
was the same day that they moved to substitute the Atlantic 
Mutual Insurance Company j but in no event was this of any con- 
séquence, as their motion to dismiss their own libel was not flled 
until February 27, 1890. As already said, the appearance of one of 
their proctors stood in the latter case, at least until the latter date. 

Therefore, the only question on this branch of tjie case is whether, 
under the circumstances, the service on the proctors of James E. 
Ward & Co. gave jurisdiction over the latter on the libel of An- 
dreasen. Until the issue was made in this case, the court had 
supposed there was no douTt)t on this question. Whenever a libel 
in admiralty or a bill in equity is flled by a nonresideijt, so far as 
the court is advised, the practice bas been uniform to direct and 
permit service of a cross libel or cross bill on the solicitors or proc- 
tors of the nonresident. , In no other way eau jurisdiction be ob- 
tained to adjudicate ail the rights which the court ought to ad- 
judicate touching the subject-matter of the proceeding. The orig- 
inal promoter of the litigation, by coming into court, submits him- 
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self, by implied agreement, to service made in that manner, and, by 
conséquent implication, vests bis solicitors or proctors with au- 
tbority to receive the service of tbe precept issned on tbe cross de- 
mand. Indeed, the rule goes so far that in many jurisdictions 
in the United States, if not in ail of them, a like service may, ac- 
cording to the modem practice, be made of a counter suit on a 
mère counter demand, not connected with the subject-matter of 
the original suit, and although the only purpose is to obtain a set- 
ofif, either of the judgments or exécutions. 

The court has carefuUy examined ail the cases cited on this point 
on either side, and finds none of them pertinent, except so far as 
some of them may be hereafter referred to. If there are remarks 
contained in any of them which bear on the présent question, they 
hâve been overlooked by the court because they were not neces- 
sary to the issues in the case, were mère dicta, and hâve not been 
brought carefuUy to the court's attention. In Nichols v. Trem- 
lett, 1 Spr. 361, Fed. Cas. No. 10,247, cited in behalf of James E. 
Ward & Co., a substituted service of a so-called "cross libel" on the 
proctor of the original libelant was refused; and the court resorted 
to the power vested in the admiralty courts, recognized by rules 
of practice in admiralty. No. 53, and stayed the original cause untn 
an appearance was entered in the so-called "cross libel." The mat- 
ter does not seem to bave been thoroughly discussed, and is not 
very fully stated. The learned judge admitted the analogy to pro- 
ceedings in equity. Whatever may hâve been the estent of the dis- 
crétion practiced by equity courts at the time of this décision, in 
1857, under the présent practice it embraces ail cross bills, properly 
so called. There was no suggestion in Nichols v. Tremlett that the 
authority given by the rules. No. 53, to stay the original libel until a 
stipulation is given in the cross libel, was regarded as excluding 
the power of the court to order substituted service. That this is 
only cumulative is supported by WUliams & B. Adm. Jur. (2d Ed.) 
370, note t. The admiralty court act of 1861 vested by express law 
the same power to stay proceedings as is recognized by the rules. 
No. 53; and yet, in the note referred to, the learned authors say, 
touching the décisions since this statute, that service of a citation 
in a cross cause on the solicitor of the party suing in the original 
cause would be suffîcient. The power to stay is not one to admin- 
ister justice, but to deny it; and such a power should not be deemed 
exclusive of others, unless impossible to corne to some other con- 
clusion. Many authorities on this gênerai question M'ill be found 
in Daniell, Ch. Pr. (5th Ed.) *UQ, •449. As the practice stood at 
the date of this édition, service on a solicitor in an original cause 
was not allowed on a cross bill, but only on a bill flled to restrain 
an action at law. The notes, however, cite cases showing great 
fluctuations in the practice of the equity courts, which can only 
be accounted for on the distinction between the discrétion of the 
court and its powers. In Hobhouse v. Courtney, 12 Sim. 140, ap- 
pears a group of instances of substituted service, which demon- 
strates that, in the view of many chancellors, the power of the 
court was far beyond anything in the practice stated in Daniell, 
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The niost stri^îng example of this is Hope t. Hope, 4 De Gex, M. 
& G, 328, jreferred tq hj Daniell as extending the practice. In this 
case, Mrs. Hope, Who was then residing in France, had commenced, 
throùgh her solicitors, in the ecclesiastical court, proceedings against 
her hiisband, to obtain a divorce. It appeared that by the French 
practîcft which was the law of her résidence, questions as to the 
custody of the children were dépendent upon, or, at ail eTents, 
connècted with, diyorce proceedings. Thereupon, the children hav- 
ing filed a bill in chancery to secure their remoTal from the cus- 
tody of their mo'ther to that-pf their father, the master of the roUs 
ordered service to be made upon her solicitors in the divorce pro- 
ceedifigs, which Lord Cranworth (the lord chancellor) sustained. 
It is very noticeable that on page 341 the chancellor said that the 
statute which gave the court power to order substituted service 
in such inanner and in such cases as it might think fit, made no 
altération in the I3.W. That in this country the power extends to 
cross biUs is sufflciently established by ref erring to Ward v. Sea- 
bring, 4 Wash. G. 0. 472, Fed, Cas. No. 17,160; Johnson Railroad 
.Signal Oo. v. Union Switçh & Signal Co., 43 Fed. 331; and Lowen- 
stein y.iGlideweU, 5 Dill. 325, Fed. Cas. No. 8,575, already referred 
to. Tp be sure, ii;i the latter case, it is stated that the reason of 
the rule is limited to a cross bÙl either whoUy or partially défen- 
sive. That this is the nature of Andreasen's cross libel, we hâve 
already shown. We need not pursue this subject-matter further, 
but may close it by citing from the case last named: 

"It wouW be In the hlghest dègree unjust and oppressive to permit a non- 
resldent plaliitffl to invbke the jurisdictlon of the court In Ms f avor, and obtain 
and retain, as the fruits of that iJmrisdlotion, a judgment or decree to which 
he was not In egulty entltled, by remalning beyond the jnrisdiction of the 
court wh6se Jurisdlction on the 'very subject-matter, and against the very 
party, he had himselt flrst inf ôkéd." 

On the whole, we are of the opinion that it was within the power 
of the district court to order the monition served on the proctors 
of James E, Ward & Co., and that such service was sufflcient to 
enable this court to proceed to a judgment against them person- 
ally in aU the matters covered by Andreasen's libel. 

It is claimed, however, that Andreasen's libel must be held in- 
eiïectual because it joined a proceeding in rem with one In per- 
sonam in an action for f reight. No exceptions were taken be- 
low to the libel on this account, the only ground of the motion 
to dismiss being laek of jnrisdiction over the individuals pro- 
ceeded against Moreover, that part of the libel which asked for 
process against the cargo was entirely ineffectuai. No warrant 
in fact issued against it, and the part of the libel directed against 
the cargo stands, on appeal, for ail practical purposes, as though 
it never had existed. As, under thèse circumstances, it is demon- 
strated that there could hâve been no objection to strtking out that 
part, îf exception had been taken on account of the joinder, this 
court, on appeal, must consider this technical question of plead- 
ing as waived in the court below, and of no practical value. If it 
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was necessary to consider the fundamental question involved, the 
court would probably corne to the same resuit. 

We reacli now the principal question in the case, but some pre- 
liminary matters need to be cleared from the path. It is claimed 
in behalf of James E. Ward & C!o. that in this case the right to freight 
can proceed only on a quantum meruit A fundamental principle of 
maritime law is that a marine disaster shall not rest, unless by neces- 
sary force of peculiar circumstances, on the vessel alone, or the 
cargo alone. Each is compelled to bear its own portion of the 
loss. This rule is a récognition of the mutual obligations exist- 
ing between those who embark in a common adventure. If the 
cargo is destroyed, even though immediately prior to the close of 
a long voyage, and even though the ship may remain in condition 
to complète her voyage, yet her owner shares the loss, to the es- 
tent of his freight, and relieves the cargo owner accordingly. On 
the other hand, if the ship is disabled in part, and the cargo re- 
mains intact, the cargo must ordinarily wait for the repair of the 
ship, although, by the delay, it may lose a seasonable market. Quan- 
tum meruit has no place in transactions like those at bar, unless 
a pro rata freight is to be computed, and then only as an inciden- 
tal élément. It cannot be claimed that the repairs of the Eliza 
Lines involved such delay as to break up the voyage. The gênerai 
rule was laid down in Clark v. Insurance Co., 2 Pick. 104; Cargo 
ex Galam, Brown. & L. 167; and The Soblomsten, L. E. 1 Adm. 
& Eec. 293. In the case at bar the détention was but a few days 
in excess of two months, shown by many cases not to be sufflcient 
to break up the voyage; and the repairs, and ail the proceedings 
of the master and vessel, were conducted with great diligence. 

A portion of the arguments proceeded on the theory that the 
main question involved a race of diligence in making applications 
to the court for the release and possession of the cargo. In our 
opinion an important question of this character cannot turn on 
the mère speed of foot of one party or the other. The court must 
continue of this opinion, notwithstanding one of the leading cases 
hereafter referred to is claimed to turn largely on a différent view 
of the law. There must be reasonable diligence, alike on the part 
of the owner of the vessel and of that of the cargo. The owner 
of the vessel is bound to diligence to overcome the delay caused 
by the dîsaster; and, in addition, his f allure to make, within a rea- 
sonable time, efforts to release the cargo, might well be accepted 
by its owner as an indication of an intention not to complète the 
voyage, on which the latter would be justifled in acting. But this 
is fundamentally différent from a rule that rights of the char- 
acter at bar are to be determined by the mère fact of priority of 
an hour, a day, or a week. 

James E. Ward & Co. also rely on what is usually known as the 
"cesser clause" in the charter. It was said in Francesco v. Mas- 
sey, L. E. 8 Exch. 101, that this clause was probably at ârst intro- 
duced in cases where it appeared in the charter party that the 
charterer was only an agent. But it was as much needed for the 
benefit of charterers who were in fact agents, whether they so 
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aï>peiir©â Iri the charter party oi? nôt However that aaay hâve 
been, the clause is a standard one, used without référencé to the 
partictllar circumstance» of each case; and therefore it toay well 
be construéd to hâve fnïï eflfect in the protection alike of parties 
who are reàlly agents, and of those whose interests may oease after 
the cai^ is laden. By the establiehèd principles of maritime law, 
there is a triple liability-^Iirst, on the charter party; second, aris- 
ing from the bill of lading; and, thlrd, from the implied obligation 
growlng ont of the acceptance of the cargo at the port of deliv- 
ery. ^ere Is no occasion, arising from the purpose of this clause, 
to extend it beyond the liability of the charterer as charterer, and 
certainly none such arising from its letter, as found in tbis case. 
The proposition is so clear that we bave examined only such déci- 
sions as hâve been brought to our attention, with some cursory 
labors beyond. The clause had its origin in England, apparently 
about 1851. Hall v. Barker, 64 Me. 339, illustrâtes thë class of 
hardships which it vras intended to meet. There the défendants 
executed a, charter party, the real charterers being the United 
States. The United States delayed the discharge of the cargo, 
and seven years later the nominal charterers were compelled to 
pay demurrage. Abbott's Law of Merchant Shipping (13th Ed. 
p. 226) says the reason of thèse clauses is obvious; and it gives as 
an illustration a merchant dealing in commodities commonly sold 
in entire cargoes while afloat, and who finds it worth while to take 
a smaU profit, if he can liniit his tesponsibility to such part of the 
transaction as he can control per^onally, which is generally the 
loading. There is nothing, therefore, 'in the hardships thèse clauses 
were intended to remedy, which calls for relief of a holder of the bill 
of lading who accepts the cargo from the ship, and thus substi- 
tutes his Personal obligation in exchange for the lien which, un- 
til unlading, the ship had on the cargo. The only case which thp 
court has found bearîng precisely on thls question is Gullischen 
V. Stewart (1883) 11 Q. B. Div. 186, afflrmed on appeal in 13 Q. B. 
Div. 317. There the same conclusion wàs reached which we hâve 
reached. The last éditions of Carver's Carriage at Sea (1891) p. 673, 
Maclachlan on the€/aw of Merchant Shipping (1892) p. 412, and Ab- 
bott's LaTv of Merchant Shipping (1892) p. 238, recognize this case 
as stm the law of England. 

In addition to the charter party, there was the customary bill of 
lading, running to Thomas Drysdale & Ce. The cargo was, how- 
ever, at ail times, the property of James E. Ward & Co., and was 
shipped on their account. Drysdale & Co. were only their agents. 
Moreover, by their claim, flled on the 27th of September, 1889, they 
declared themselves to be its owners, and afterwards maintained 
persistently that proposition. Whether they held the bill of lad- 
ing or not wbuld be, therefore, of no conséquence, because they es- 
topped themselves from denying ownership. By the sale of the 
cargo, which they secured on their pétition as owners, they dis- 
placed the lien of the vessel protecting her right to carry on the 
cargo, assumed liability for what was thus displaced, and subjected 
themselves, as we hâve already shown, to the same obligations to 
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th'e Tessel and salrors as thougli they had obtalned a delivery of 
the cargo, instead of a sale of it. 

There remains now the question whether the proposition of the 
salvors and Andreasen that the vessel was entitied to receive de- 
livery of the cargo, on giving proper stipulation, for the purpose of 
completing her voyage, or that of James E. Ward & Ck). to the con- 
trary, is sustainable. The former rely to some extent on numer- 
ous authorities in cases of capture, but the court cannot; because 
capture is not, under ordinary circumstances, the équivalent of der- 
elict. In capture there is no such abandonment as that which, 
aceording to the authorities cited by James K Ward & Ce, forms 
the basis of a dissolution of the contract of affreightment. If the 
vessel and cargo are restored after betng captured, it is by virtue of 
the jus postliminii, which it may be said is not analogous to the 
rights of the owners in a derelict brought in by salvors. 

The rule propounded by James E. Ward & Co. flnds no support in 
any expressions in the second édition of Maclachlan on Shipping, 
which was published in 1875, and does not cite The Kathleen, de- 
cided the latter part of 1874. Neither does it flnd any in the sixth 
American édition of Abbott on Shipping, which was the last pub- 
lished before The Kathleen. Yet each work treats at various points 
of the circumstances which dissolve the contract of affreightment. 
We note thèse f acts because they go to sustain the proposition which 
we wUl explain hereafter, — that the cases relied on by James E. 
Ward & Co. did not déclare a recognized and settled rule of law, 
but were stating for the first time the opinions of the leamed judges 
how the law ought to be held. The first décision on which James E. 
Ward & Co. rely is The Kathleen (1874), found in L. R. 4 Adm. & 
Ecc. 269, and in 2 Asp. 367. This was foUowed by The Cito [1881] 
7 Prob. Div. 5. There was an allusion to thèse cases, and a partial 
restatement of the doctrine, in The Leptir (1885)^ 5 Asp. 411. The 
rule has also been stated, in one form or another, in the followlng 
authorities: The Argonaut, decided in the court of appeal by 
Brett, M. R, and Lindley, L. J., and cited in Kennedy's Civil Salvage, 
p. 195; Macl. Shipp. (4th Ed.) 498, 613; Carv. Carr. by Sea (2d Ed.) 
562; WUliams & B. Adm. Jur. (2d Ed.) 165; Abb. Shipp. (13th Ed.) 
429, 455. And it is recognized in Kennedy's Civil Salvage, already 
referred to (page 195). No late English authorities are found contra- 
vening it. Thèse make a great weight of authority. But as they 
constitute only a modem déclaration how the rule ought to be laid 
down, they are subject to examination in the fédéral courts. 

Retuming now to The Kathleen, there seems to be some doubt 
whether her cargo was regarded as perishable. It also appeared 
that there was no intention of carrying forward the cargo in the 
same ship. No distinction, however, was made for either of thèse 
reasons; but the leamed judge held that no freight was due, not 
even pro rata freight, and put the case squarely on the grounda 
that "the master had abandoned ail possession of the ship, and at 
the time of the abandonment had certainly lost ail rights to the 
freight or to carry on the cargo;" that, although the salvors had 
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oaly a lieny yetHiiéy were "in lawful possession," and could not"l»e 
displaced by the owners;" that wlien a salvage suit begins "the 
property is plaçed in the custody of the court, wMch is bound to do 
what is best fôr'it;" the ship owners "receive the remainder of their 
abandoned property, after the légal charges on it hâve beeh satis- 
fied;" and that in fact "the possession of the cargo abandoned by 
the ship owner vested flrst in the salvors, and afterwards in this 
court, before it could be restored to the owners." The theory seems 
to be that by de^elict the property passes out of the possession of 
the owners of the vessel into that of the salvors, coming then into 
the court, and that this fonns a continuous dispossession; so that 
whatéver new possession folio ws vests under the judgment of the 
court, and not by any jus postliminii, as in the case of capture. 
Applying the rule in this way, it is universal, reaching ail cases of 
derelict which are foUowed by subséquent proceedings in behalf of 
the salvors in the admiralty court, and whether the vessel wasbrought 
by the salvors into the port of destination or some other. The re- 
sult has the advantage of consistency throughout. It has, also, 
the further advantage of certàinty, so désirable in cases of disaster, 
as it enables the numerous parties concerned to assume at once a 
positive positioii, and ascertain promptly their various rights. It 
is not an improiper criticism to suggest that this latter fact had 
some weight with the learnefl' judge iû inducing his conclusions in 
The Eathleèù. We are unâble to see any other advantage flowing 
fi^odi them. êir Robert Philliînore overlooks the rights of the cargo 
OWfier undér mahy circumstances which might be suggested, al- 
thbugh in The Gito, which we will next consider, there was an effort 
to supply this gkp. It wouïd seem to foUow that, on the theory of 
Sir Robert Phillimore, both parties are released, — the cargo from 
the vessel, and the vessel from the cargo. The mischief of such a 
proposition was hardly apparent in the circumstances of The Kath- 
leén; but âssuming the derelict to hâve been at some remote port, 
where the owners could bé represented only with difflculty and 
delayi the mischief of absolutely discharging the vessel from the 
cargo in conséquence of a derelict must be appreciated. We do 
not mean to raisé the question whether ordinarily, in case the ship 
itself is disabled from carrying forward the cargo, the duty of the 
màster to transship it rests upon him as representing the vessel, or 
upon him as representing the cargo ; but we allude to the gênerai 
rdle that where the master can repair in a foreign port without un- 
reasonable delay, or disproportionate expenditure, it is his duty to 
dé it, and carry on the cargo. The authorities on this point need 
hardly be cited, and we refer only to Oarv. Carr. by Sea (2d Ed.) 308, 
and to the latest statement of the rule, as found in England, in 
Assicurazioni Generali v. SS. Bessie Morris Ço. (1892) 2 Q. B. Div. 
652. The rule of The Kathleen is calculated to work great injus- 
tice, as it might in the case at bar, and certainly would in the sup- 
pOsed case of a long voyagé, nearly completed, and the vessel 
brbught by salvors into the port of destination, or into a neighbor- 
Ing pbrt quite as désirable for the cargo owners, with the cargo 
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intact, and a valuable f reight lost to thé sMp and saVed to the cargo, 
without any équivalent or considération thereof. Numerous cases 
can be imagined wh.ere tlie injustice of tlie rule of Tlie Kathleen 
would stock common sensé. The resuit, therefore, so far as Tlie Kath- 
leen is concerned, is that on the one side we hâve a theory plau- 
sible in its forna, but not apparently sustained by authority, coupled 
with the minor advantage which cornes from a rule of certainty in 
this particular, and on the other side the fundamental maritime 
rules of universal opération, based on a deep sensé of the obligations 
towards each other, in the case of a maritime disaster, of ail parties 
interested in the same adventure. Further than this, we shall flnd 
on examining subséquent English cases that, while the resuit in The 
Kathleen has been practically sustained under certain circumstan- 
ces, its theory is apparently not accepted. 

Èo appeal was taîen from the judgment of Sir Kobert Phillimore 
in The Kathleen; but in The Cito [1881] 7 Prob. D. 5, the same ques- 
tion came before the court of appeal. The circumstances of that case 
were more close to the case at bar than those of The Kathleen; 
in fact, hardly distinguishable. The grounds of the judgment were 
not the same as in The Kathleen. The only proposition actually 
decided in The Cito is contained in the foUowing language from the 
opinion of Lord Justice Brett: 

"It is sufflcient, I think, for thç determinatioa of the présent case, to say 
that, by the abandonment of a ship without any intention to retake possession 
of it, the ship owner has, so far as he can, abandoned the contract so as to al- 
low the other party to it— the cargo owner— to treat it as abandoned." 

This is essentiaUy différent from the propositions of Sir Robert 
PhiUimore, in that the latter flnds the contract expressly dissolved, 
as an incident of the derelict, while the former merely holds that 
the cargo owner has the option of dissolving. This distinction 
■would obviate one objection arising from the position of Sir Robert 
Phillimore, inasmuch as it would compel the master of the vessel 
to carry on the cargo, under proper circumstances. But to that ex- 
tent it increases the injustice of the position, by relievin^, through 
a maritime disaster, one party to the contract, whUe holding the 
other. The Cito also leaves out the élément of certainty found in 
The Kathleen, as we hâve already explained. The Cito seems, on 
the whole, to départ even further than The Kathleen from the funda- 
mental rules binding the ship and cargo together in cases of mari- 
time disaater. 

We bave already referred to the fact that the conclusion of the 
court of appeal was reafflrmed in The Argonaut. The last décision 
on this topic brought to the attention of the court is The Leptir, 5 
Asp. 411. It was there held that the rule would not apply where 
the abandonment was improper, because in that case, it was said, 
the contract of affreightment would not be put an end to by the 
abandonment. If this had been a décision of the court of appeal, 
it would bave brought the rule, as laid down in England, to the 
absurdly unjust conclusion that the meritorious master, who suc- 
cumbs to the inévitable results of a maritime disaster, must lose 
bis freight, while the unmeritorious master may secure it 
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The nileJis given in Williams & Bruce's Admiralty Practice (2d 
Ed. p. 166) as foUows: 

"Where a Vessel laden vriih cargo Is abandoned at sea by her master and 
crew, and Is af terwards salved, and broughit by the salvors into a port other 
than the por^ of diecharge, the contract of affreightment is dissolved; and the 
owners of the cargo are entitled to obtaln its release wlthout payment of any 
freight at ail,, and the ship owners are consequently not llable for salvage on 
the freight!" ■ 

This adds a new qualification. It ia not, however, consistent 
witli th,e rule in The KaljMeen, that thé abandonment dissolves the 
contract; and it adds th^ further fundamentally objectionable fea- 
ture that it malces the right to freight dépend on the convenience, 
or even, t;he caprice, of the salvors, in determining whether they 
will bring the vessel into the port of destination, or into some other 
port The rule, as repeatéd in the f pùrth édition of Maclachlan on 
Marchant SMpping (pages 498 and 613), is stated more nearly as 
laid down by Sir Robert Phillimote, to the effect that the aban- 
donment; ojÇ the ship has the effect of dissolving the contract of 
affreightmèpt In Abbott's Lâw of Merchant SÙpping (13th Ed.) 
it is giyén (page 429) as follows: 

"The right. of the owner Qt/gpoAs to thelr retum before the ship has reached 
its destination, vcithotit payment of the agrèed freight, seenis to dépend on his 
being able to show that the ship owner has abandoned the contract of car- 
rlaga" • 

Except for the référence in the note to The Cito, this expression 

would hârdly be construed to apply to a case of derelict. Where 

the rule is given on page 455, it is only a statement of it as held 

in The Cito, except that it is again limited by thç qualification that 

the ship is brought by the salvors into a "port of refuge;" mean- 

ing, of course, some port other than that of destination. What is 

there s^p,4 touching The Cito closes as foUows: 

"At firatislght tbe j^eason for tbls décision is not clear, but It wlU probably 
worlc substantlal justice." 

None of thèse citations from English text works assume to be 
more than à répétition df the conclusions in The Kathleen or The 
Cito. None of them contain any illustration of the rule, or any 
statement of any réasons on which it is based. The last expresses 
the doubt tbuching its propriety Which we hâve cited; and tak- 
ing the whole line, beginning with The Kathleen, and ending with 
Abbott's Merchant Shipping, the resuit is inharmonious and un- 
settled. In View of the f act, also^ that in many cases it must 
do substantiàl injustice, as we hâve already shown, we do not feel 
authorized to adopt it for the first time in any of the courts of the 
United States, as again^ the fundainental rule of maritime law 
that the ship is bound tô the cargo, and the cargo to the ship. We 
fèel compélled tô hold that the circumstance of derelict, foUowed 
by the f Urther circumstaitée that the derelict cornes into the hands 
of salvors, ànd from their hands into the admiralty court, is only 
a particulàr phase, not diflering in essentials from other phases, 
of the incidents of the périls of navigation, from which the ship is 
bound to riÉieve the cargo, so far as circumstances will permit» and 
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whîcli wîll not deprive the vessel of ita freight, If prepared to eam 
it Whether or not the master is compelled to surrender his vea- 
sel and cargo into the exclusive possession of the salvors, to be fol- 
lowed afterwards by the possession of the court, or whether or not, 
before légal proceedings are taken, he succeeds in securing posses- 
sion of both on an adjustment, is of no apparent importance with 
référence to the fundamental interests of either the owners of the 
one or the other. In either case, complications may arise which 
will render it impracticable for the master to secure again posses- 
sion of the cargo, or whlch may relieve hun from the duty of at- 
tempting to do so. But, if orercome, or if they can be easily over- 
come, especially in remote ports, where the cargo cannot be promptly 
represented, the substantial duties and rights of the master ought 
to remain the same under any of the contingencies stated. 

We hâve said that we are without any direct décision of this ques- 
tion in the United States; and, so far as we hâve been able to dîs- 
cover, there hâve only been two cases in which it has come under 
discussion. Each arose in this circuit. The gênerai question in- 
volved was în each largely considered, but in the flrst without évi- 
dence that the practical applications and limitations rendered neces- 
sary in the case at bar were considered, and in the second with an 
apparent acceptance of the principles which we hâve adopted. In 
The Elizabeth and Jane (decided in 1823) Ware, 40, Fed. Cas. ISTo. 
4,356, it appeared that the vessel was derelict, was rescued with her 
cargo by salvors, and brought into the district of Maine, and there 
libeled and sold for salvage. The case before the court arose on 
a pétition against the proceeds for seamen's wages. The opinion, 
which is of great merit, in its discussion of the rights of the mari- 
ners, considers whether any freight was earned, out of which wages 
miglît arise, and holds that there was none. It lays down in gên- 
erai terms, but quite positively, the same rule as that given in The 
Kathleen. The case was tried very soon after Judge Ware came 
on the bench, and involved directly the important question which 
that leamed judge contributed so much to settle, namely, the right 
of mariners to wages, as against salvage, when there was no cor- 
rect delivery of the cargo. It was on this proposition that the at- 
tention of the leamed judge was flxed. This court has examined 
the papers on file, and ascertained that the terminus ad quem of the 
voyage of the Elizabeth and Jane, with her cargo, was Boston ; that 
she was brought into Harpswell, in the district of Maine; and that 
no effort or attempt was made to eam her freight. Therefore, the 
précise question in the case at bar was not brought to the atten- 
tion of the court; and we are unable to say how far the expressions 
found in the opinion would in that event hâve been limited, or how 
far the learned judge intended to discriminate between cases where 
the voyage was broken up by derelict, or by wreck under other cir- 
cumstances. 

Whatever weight might otherwise be given The Elizabeth and 
Jane, and however embarrassing its expressions might be with 
référence to our reaching the conclusions which we hâve reached. 
If it stood alone, it is overborne by The Nathaniel Hooper, 3 
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S»n»«S48<>J'eia»!Caa. Ko. 10,032 (decided by Judge Story, îïi the cir- 
cuit court for tbe district of Massachusetts, in 1839). It Is true 
that this later case cannot be relied on as authoritatively detèrmin- 
ing the law iû favor of the appellants in the case at bar, because 
the resuit of it was that under the circumstances the court held no 
freight was earned; but yve hâve hère an important case, presented 
by such dii^tinguished counsel as Bufus Choate, on the one side, 
and Benjamin Bi Curtis, on the other, with an elaborate opinion, 
covering 18 printed pages, of which only a small part would hâve 
been necessary if the same rule as that of The Cito had had any 
lodgment in the mind of the eminent jurist who heard and dis- 
posed of it. It is not necessary to cite précise expressions showing 
that no such rule had any lodgment in hls mind, of which there 
are several, because the entire opinion is constructed on that theory. 
So far as clear expressions and a gênerai line of reasoning, found in 
an opinion which does not directly détermine the précise question 
inrolved; in a stbaequeiit case, can be binding authority for the 
latter, this opinion of Jùdge Story, given in this court, concludes us 
to find for the vessel, as against the cargo and its owners, in the 
case at bar. 

The same resuit which condemns James E. Ward & Co. for freight 
also condemns them for gênerai average on account of the cutting 
away of the masts to right the vessel, and for other charges. 

We hâve not received from counsel any spécial suggestions touch- 
ing th& adjnstment to be made in accordance with the principles 
of this opinion. Therefore, while we nevertheless prefer, at the 
présent time, to indicate the rules on which we think that adjust- 
ment should be made, we would be glad to receive from either party 
suggestions touching any error into which we hâve fallen with réf- 
érence to the détails thereof. It simplifies the adjustment to adopt, 
so far as praeticable, the work done in that direction by the dis- 
trict court. It will be ^specially convenient, for the purpose of 
making distribution, so far as it can be made in advance of the 
delay which may resuit in realizing from James E. Ward & Co., if 
a realization ever takes place, to adopt that feature of the adjust- 
ment in the district court which, in^lthout objection from any party, 
applied the proceeds of the cargo in the registry in part payment 
of the freight. The adjustment necessarily involves différent valua- 
tions of freight, — one with référence to its value for contributing 
to général average; another, the net value for which James E. Ward 
&.Go. are charj^eable; and another, the value on which additional 
salvage shall be awarded. So far as the last is concerned, the 
district court awarded approximately 45 per centum of the net 
values of the vessel and cargo. The ultimate amount which the 
salvoi-s will receive is the essentiàl thîng to be had in mind; and, 
looking at this, it is not important whether the court takes the gross 
value of the freight, or the net value, estlmated by one rule or an- 
other, and thereupon modifies accordingly the pereentage at which 
the salvage is to be computed. The court will reach a conclusion 
which it regards as just, and as following in this particular the 
analogy of that of the learned judge of the district court, by award- 
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ing the salvors 45 |ter centum of the net freight, to be estimated for 
that purpose as will be hereafter pointed out, in addition to the 
amounts awarded by the district court against the proceeds of vessel 
and cargo. 

In making up the judgment and decree rendered necessary by 
this opinion, the first step wUl be to détermine the amounts the 
freight and cargo contribute to gênerai average. Tor this purpose 
the commissioner will accept as gênerai average charges the masts 
which were eut away to right the vessel. The value of the vessel 
on arrivai at Boston wiU be taken at $2,250. In other respects, gên- 
erai average will be adjusted on the same principles as though the 
voyage had been subsequently completed, and according to the cus- 
toms prevailing at the port of Boston. The next step wiU he to 
détermine the net amount due on account of freight and gênerai 
average from James E. Ward & Co. In connection with this, the 
court has considered the expressions in The Norma, Lush. 124; The 
James Armstrong, 3 Asp. 46; and the comments on each in Ken- 
nedy's Law of Civil Salvage (page 193 and séquence); and it notes es- 
pecially that, as said by Sir Eobert PhUlimore in The Norma, the 
judgment of the court must be a rusticum judicium, and that while, 
in those cases, the value of the freight was nominally made on the 
principle of pro rata itineris peracti, yet the practical rule was 
one of net freight, — ^a practical and substantially just method of de- 
termining freight pro rata. In the same connection, it has examined 
The Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,032, already 
cited, where like expressions are used. Thèse, however, ail related 
particularly to the détermination of the contributory value of freight 
at various ports and periods. In The Dorothy Foster, 6 C. Eob. 
Adm. 88, the gross freight was apparently required to contribute to 
the salvage, although the voyage was partly performed. There are 
expressions in various text-books and décisions leading to the im- 
pression that where the voyage has been broken up by the cargo 
owner after it has commenced, as we find to be the fact in the case 
at bar, the owner of the ship is entitled to gross freight. We do 
not understand, however, that this has been so expressly deter- 
mined ; and to give him gross freight would ordinarily more than in- 
demnify him, and would impose a penalty on the owner of the cargo, 
inatead of compelling him to pay just damage. This the admiralty 
courts are not prone to do. Therefore, for this matter, we direct 
the commissioner to deduct from the gross freight such actual and 
theoretical charges as would be necessary to ascertain the net 
freight in case the cargo had been reladen, and the voyage com- 
pleted. This involves the déduction of contribution to gênerai aver- 
age, inward charges at Montevideo or Buenos Ayres, marine in- 
surance on vessel and freight from Boston to the port of discharge, 
and statutory interest on the value of the vessel during the prob- 
able period of that voyage, and perhaps other charges. General 
directions will be found in Williams & Bruce's Admiralty Practice 
(2d Ed. pp. 101, 102), and in somp of the cases there cited, and in 
other weU-known authorities. Having ascertained this amount, the 
commissioner will add to it what James E. Ward & Co. are bound 



334 FEDERAL EEPOETEE, vol. 61. 

to cottti*Ibàte to' the vessel and fréight on account of gênerai aver- 
age, as répreyènting the cargo, and deduct the net value of the 
cargos namely, $910.74 plus f787.6S (total, $1,708.89), which, without 
objection, was applied by the district court towards the payment of 
freight and geltëM average, as a crédit to which they are entitled. 
The commissioÉiér will theh ascërtain what freight Was in fact 
eamed by the Eliza Lines on her voyage out of Boston, and, on the 
principles hërêîni laid down, its net value. He will then ascertain 
the actual dàtè'at which she completed the earning of it. If thèse 
cannot be aSeettained as inatters of f àct, he will estimate them. He 
will then estitnâtè approximately the date at which the Eliza Lines 
would hâve eamed her freight uiider the charter in the case at bar, 
if she had bèen allowed to reload her cargo, and complète her voy- 
age. If the latter date is subséquent to the fomier, or if, prior to 
the latter daté, the Elizà Lines eamed any other freight in addition 
to that earflëd oh her voyage out of Boston, he will deduct the 
whole of the hêt freighta so eamed from thé amount apparently due 
from Jataes E. Wàrd & Ço., as last stated.' If, hoWever, the latter 
date anticipâtes the prior' date, he will edmpute pro rata the net 
freight so ekrïïed, based où periods compùted from November 16, 
1889,^the date tvhen the application of Andreasen for possession of 
the cargo was flflally refused, — ^and deduct the resuit, as already 
directed. In = either case thè net suia thus obtalned will be the 
amount for wiiich the decrèe will go against James E. Ward & Go. 
The next step foi* the conimissioner will be to state the amount of 
the net freight of the voyage to Montevideo and Buenos Ayres, as 
if the same hàd been completed, estimated 'iii ail respects as already 
directed, with the déduction of the share of gênerai average charge- 
able against fMght, but without any addition of any sums due from 
James E. Wdrd & Co. to gênerai average Oii account of the cargo, 
aed without àây déduction of any part of the |1,708.39, and also 
without any déduction of any net freight actually ealmed by the 
Eliza LineS on hei^ voyage out of Boston, or any subséquent voyage. 
He will compttte 45 per CMitum of the resuit, for which there will 
be a decreé iii full for salvage services' and expehses touching 
freight. 

On the comîùg in of the report of the commissioner, there will be 
à joint decree: First. In favor of Black, in behalf of himself and 
his associate salvors, and of the owners, ofScers, and crew of the 
schooner Edward E. Barrett, for the same amounts, including ex- 
penses and coàts, decreed by the district court, and apportioned as 
decreed by it, except that the amount stated to be apportioned 
against freight willbe stated to be apportioned against cargo, the 
same presently payable as therein provided; and for the additional 
amount of 45 per Icentum of freight, to be f ound by the commissioner 
as directed in 'thiis opinion, with intefest on said per;centum of 
freight from thë date of the commissionef's feport, said per centum of 
freight, and ihterest thereon, to be payable only from sums realized 
from James E. Wàrd & Co., as the same are realized; and also for 
further costs iti;fàvor of Black, against James E. Ward & Co., for 
his actual taxable disbursements on this àppeal. Secbîid. Subject 
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to the priority of the salvors, in favor of the Banque de Gènes, 
against the vessel and freight, including average payable by the 
cargo to each, for $1,458, and interest from the date of its libel, 
of which $1,092.68 will be payable presently, $777.83 thereof by 
the stipulators for the vessel for so much as remains, and $314.85 
thereof from the net proceeds of the cargo in the registry, accepted 
as already said, by ail parties, as freight, for so much as remains, 
and the balance payable only from any sums realized from James 
E. Ward & Ce, as the same are realized, after payment of the 
portion thereof awarded to the salvors; and further, against An- 
dreasen, for its costs in this court and the court below. Third. 
In favor of Andreasen, in behalf of himself and the owners of the 
bark, for whatever balance may remain after payment of the sal- 
vors and the Banque de Gènes, and payable from the amounts real- 
ized from James E. Ward & Oo. as the same may be realized; and 
further, for costs in this court and the court below, against James 
E. Ward & Co., except so far as such costs are herein awarded to 
Black. Fourth. That Bernard Darrach be dismissed from the 
cauise, with costs of appeal in his favor; one-half against Andreasen, 
and one-half against Black. Fifth. Against James E. Ward & Co., 
in favor of Black, the Banque de Gènes, and Andreasen, for the 
net balance of freight and gênerai average to be decreed against 
James E. Ward & Co., as already pointed out; the decree to state 
the same priorities between Black, the Banque de Gènes, and An- 
dreasen, as already set out, and to provide that it may be enforced 
outside of this district, and, so far as thus enforced, distributed 
among the parties in interest, without being paid into the registry 
of this court. Sixth, directing ail matters and things as decreed by 
the district court, except as herein provided for or modifled. 

It wiU be noted that, in accordance with the principles of this 
opinion, the freight, if thereissufflcientof it, should exonerate the ves- 
sel from any liability on the bottomry held by the Banque de Gènes; 
but in view of the fact that the court is not cognizant of any 
separate interests which require the application of this equity of 
exonération, the court contemplâtes no decree in that direction. 
The parties will be at liberty, on further considération, to ask for 
such order or decree, if the circumstances require it; also like ap- 
plication may be made, if it is hereafter found necessary, to adjust 
accurately the net freight and averages holden for the bottomry. 

Ordered: In each of Nos. 3,546, 3,547, 3,548, 3,549, and 3,550 be 
entered an order that the cause is Consolidated with The Eliza 
Lines, No. 3,545, according to the terms of the order this day 
entered in said last-named case. 

Ordered: In No. 3,545 be entered an order that The Eliza Lines, 
No. 3,546; Cargo ex The Eliza Lines, No. 3,547; Andreasen v. 295,000 
Feet of Lumber and Darrach et al.. No. 3,548 ; The Eliza Lines, No. 
3,549 ; The Eliza Lines, No. 3,550, — are Consolidated with this case, 
and this case will be re-entitled "The Eliza Lines, her Cargo and 
Freight," and, with the other cases named, will hereafter proceed, 
be disposed of, and recorded as one cause only; and that the cause, 
N^o. 3,545, as consolidated, is referred to , commis- 
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sioi^er, who «hall hear the parties, and make the adjustments and 
findisgs required in the opinion flled thia dày, and on the principles 
therein set oïit, and make report thereof, and the said commissioner 
shall reçeiT^j ft>r his only commission, a certified copy of this order 
and of said opinion; and, on the coming in and confirmation of such 
report, a flnal Recrée shall be entered in accordance with such opin- 
ion and this order. 



FABtf T. MAYOR, ETC., OF CITX OP NEW YORK, 

(Circuit Court of Appeals, Second Circuit February 20, 1893.) 

No. 32. 

Appeal from the District Court of the United States for the South- 
ern District of New Yèi'k. 

In admirâltjr. The libel was flled by Michael Fahy against the 
mayor, aldermen, and eommonalty of the city of New York to re- 
coTer for loss of a canal boat sunk at respondents' wharf. From a 
decree for the libelant (49 Fed. 389) for one-half the amount of his 
damage, both parties àppeaL 

J. A. Hyland, for ^ahy. 

James M. Ward, for the major, etc. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. We agrée with the opinion of the court below 
in this cause (49 Fed. 389), and affirm the decree, with interest, and 
without costs in this court to either party. 



THE RICHARD PBCK. 

MTBRS. EXCURSION & NAV. 00. v. THE RICHARD PECK. 

(District Court, E. D. New York. Aprll 26, 1894.) 

Collision— STCfeiM: Vbssels Crossing— Àttempt to Cross Bows. 

Two tngfeï tèwing a bark, came down the East river, bound west, and In 
the neighbdrhood of Corlaer's Hook began to pull towards the New York 
shore. The steambpat R. P., havlng the tow in full view, attempted to 
cross its bow, despite oppoalng signais from the tugs, with whlch she there- 
after coUided; Bdd, that such attempt to cross the bows of the tugs was 
at the rlsk of'the steamboat, and if, as she contended, the length of the 
tow made It impossible for her to go imder Its stern, then it was her duty 
to bave stopped, instead otkeeplng on; and that the steamboat was solely 
llable for the collision. 

Libel by the Myers Excursion & Navigation Company for dam- 
ages for collision between the steamboat Richard Peck and two tug- 
boats, Charles AJlen and Robert Haddon, owned by the libelant. 

Wing, Shoud^ & Putnam, for libelant. 
William J. Kelly, for clalmant. 

BENEDICÏ, District Judge. This is an action to recover dam- 
ages sustdined by thé libelant in a collision which occurred in the 
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East river on January 10, 1893, wherein the tugboat Charles Allen, 
owned by the libelant, was eut in two by the steamboat Eichard Peck, 
and the bow of the tngboat Kobert Haddon, also owned by the libel- 
ant, was taken ofE by the Peck's gnards. The collision occurred at 
about 3 o'clock in the afternoon, in broad daylight and clear weather, 
at a point below Corlaer's Hook in the East river. The Peck was 
bound to the eastward; the Allen was bound to the westward, hav- 
ing behind the tugboat Eobert Haddon, both towing at the time the 
bark Hannah Blanchard. The Richard Peck (with this tandem tow 
in Ml view, which, at the time, by an exchange of single blasts wilii 
the tug Jamestown, going up ttie river ahead of the Peck, was com 
mitted to a course crossing the channel to the New York shore) under- 
took to cross the bows of the Allen, intending to pass ahead of the 
tow, in order to round the Hook on the New York side of the river. 
While the tug Allen was so crossing the river, in accordance with the 
whistles exchanged between the Allen and the Jamestown, the Peck 
blew a signal of two whistles to the Allen, "to give her plenty of 
time," as the captain says; and, although no reply was received to 
this whistle, the Peck kept on, and gave a second signal of two blasts, 
to which a signal of one whistle was received in reply, notvrithstand- 
ing which the Peck i)ersisted in her attempt to cross the AJlen's bows, 
sheering ail the time stïLl further to the west, untU the vessels came 
in collision. The fact that the tow had taken a course to cross the 
river in plain view of the Peck, and before any signais were given by 
the Peck, is made plain by the testimony of the master of the James- 
town, who was ahead of the Peck, and who says that he blew one 
whistle to the Allen, and she replied with one whistle, and at that 
time began to haul towards the New York shore, at which time, as 
he says, the Peck was coming out of her slip, sounding her alarm 
whistie. 

In m> opinion, it was a faidt on the part of the Peck to attempt 
to gain the New York shore by passing ahead of the tow. The tow 
had the right to take a course to cross the river so as to corne down 
on the New York shore below the Hook, and, when the Peck at- 
tempted to cross the bows of the tow while on that course, it was at 
her own risk. If, as she contends, the length of the tow made it im- 
possible for her to go under the stern of the tow, then ît was her 
duty to stop, instead of which she kept on in a vain and dangerous 
effort to cross ahead of the tow. I flnd no fault on the part of the 
Charles Allen. There must be a decree in favor of the libdant, with 
an order of référence to ascertain the damages. 
v.6lF.no.3— 22 
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THE OOEANIG. 

SMITH et aJ, T. OCCn)BNTAL & ORIENTAL STEAMSHIP Co! et al. (two 

cases). 

(District Qourt, N. D. Oallfomla. April 10, 1894.) 
: Nos. 10,732 and 10,733. 

1. CoiiLISIOH— StEAMBBS— FOG— CORBENTS. 

The stéamslilp O., enterlng the Bay of San Francisco, about mid-channcl, 
in a tiiick fog, heard, about 2% or 3 points on lier starboard bow, the fog 
slgnàlSi àf the steamer C, coming out. The bearlng of the signais con- 
tinued thesame untjl the 0. was seen in that direction, heading directly 
towardsf the O., and abput half a mile distant. Two blasts weré then 
blown, to indicate an Intention to go to port, which was àssented to, and 
the helin' Immediately put hard a-starboai-d. It was seen, however, that 
the C, înWread of going to port, was movlng to starboard (Influenced, doubt- 
less, by tbe tide rip, which she' was just entering); and, after waitlng 
about twp njiijutes, two blasts were again given, and àssented to. Almost 
Immedlâtèly after wards, but not until collision appeared inévitable, both 
ships ièVeesBû full speed. In something less than two minutes, however, 
the Oi sâniék the O. on the port bow, penetrating 10 feet, and causing her 
to Slnls in a short time. The offlcers of the O. testlfied tiiat she had been 
runniijig f dead slow," which, going with the flood tide, would give, at most, 
7 khots;'T}Ut the court found, from the distances traversed, and especially 
the forèé'oi the biow, that the speed must bave been over 10 linots. Held, 
on a Ubél for causing the death of certain passengers of the C, that the 
O. was In f ault,; for npt reverslng as soon as it was perceived that the C. 
was nqt ftnswerlng her helm so as to go to port, and that the f allure of the 
O.'s offlcer? to take Into considération the influence of the tlde rlp, which 
thèy kiie^'to exist. In preventing the C. from doing as she had agreed, 
precïuded, them from throwlng the entlre fault upon her. 

8. SAMB^BdEAMEHS CROSSING— APPLICATION OF RdLB 16. 

Article 3,9;of the rules of navigation (Act March 3, 1885), which provides 
that, if two ships under steam are crossing, the shlp having the other on 
the starboard, hand shall keep out of the way, applles even when the ship 
apprôachlng thfe starboard side of the other would not actually cross, but 
would strikê her amldships. 
A Dkath by Wbongpul Act— Damages— Annuitt Tables. 

The annulty tables should not, alone, control the amount of damages, 
even. In a stàte where no llmlt is flxed to the recovery, as in Oalifornia; 
and the fact that many other states bave flxed a limit may be considered 
by the court.' Therefore, $10,000 are allowed in the case of a man 32 years 
old, in good health, and eamlng $1,500 a year, although the sum necessary 
, to purchfi^e an annulty of that amoimt Is ,$24,882. 
4 Samb— Dkath op Child. 

One thcfusand dollars allowed to a mother for the death of a daughter 
4% yëars bld. In good health at the time. 

Thèse suits were commenced as actions at law torecover damages 
for loss of life under the California statutes (Code Civ. Proc. §§ 376, 
377). The ârst one was brought by Henry F. Smith and George 
0. Smith, infants, by Eliza A. Smith, their guardian, and Eliza A; 
Smith for herself, and as administratrix of the estate of Henry Smith, 
deceased, against the Occidental & Oriental Steamship Company 
and the Pacific Coast Steamship Company, to recover for the death 
of the husband and father, Henry Smith. The second was by Eliza 
A. Smith, individuaUy, against the same défendants, to recover for 
the death of her daughter, Myrta Smith. Afterwards, by stipula- 



THE OCEANIC. 339 

tion, the causes were agreed to be admiralty suits, in personam, 
and were transferred to the admiralty side of the court 

Clinton L. White and William H. Cobb, for libelants. 
W. H. L. Barnes and Frank Shay, for respondent Occidental & 
Oriental Steamship Co. 

MOEROW, District Judge. On the morning of August 22, 1888, 
between 9 and 10 o'clock, a collision took place in the entrance of 
the Bay of San Francisco between the steamships Oceanic and City 
of Chester. The latter vessel was sunk and became a total loss, 
and several passengers on board of her lost their lives. Among 
those were Henry Smith and his daughter, Myrta Smith. Two 
actions were instituted in this court against the Occidental & 
Oriental Steamship Company and the Paciûc Coast Steamship Com- 
pany, owners, pro hac vice, of the Oceanic and City of Chester, re- 
spectively, as codefendants, to recover damages for the deafh of 
thèse two persons; one of the suits being brought under section 
377 of the Code of Civil Procédure of the State of California by Eliza 
A. Smith, as administratris of the estate of the deceased, Henry 
Smith, for herself, and on behalf of Henry F. and George C. Smith, 
infants, and children of the deceased, as their guardian, praying 
judgment for the sum of |75,275; the other suit being brought under 
section 376 of the same Code, also by Eliza A. Smith, to recover 
damages for the death of Myrta Smith, an infant daughter of the 
plaintiff, in the sum of |20,000. Thèse actions were brought origi- 
nally with a view to the plaintiffs availing themselves of such com- 
mon-law remedy as this court could afford by virtue of the judiciary 
act; but by a stipulation entered into between the parties, and flled 
September 7, 1893, it was agreed that thèse two actions were ad- 
miralty causes, in personam, and should be treated as such. The 
causes were thereupon transferred from the common-law to the 
admiralty side of the court; ail objections and exceptions to the 
form of such proceeding, or of any proceeding prior thereto, as not 
being in accordance with the admiralty rules and practice of this 
court, being expressly waived. It was further stipulated in open 
court that the two causes should be Consolidated for the purposes 
of trial, and that separate judgments might be awarded in the 
cases. 

On the Ist of September, 1890, the Pacific Coast Steamship Com- 
pany, as charterer and lessee of the City of Chester, flled a pétition 
in this court for a limitation of its liability under sections 4282-4289, 
Rev. St. U. S. Thereafter, such proceedings were had that a decree 
was entered, giving the Pacifie Coast Steamship Company the bene- 
fit of a limitation of its liability, and flxing the extent of such liabil- 
ity at |75, — the appraised value of a small boat saved from the wreck 
of the City of Chester. In view of this fact, the libelants, on November 
9, 1892, dismissed their actions as to the Pacific Coast Steamship 
Company, and thereupon the liability of the City of Chester was 
eliminated from the case ; but her conduct at and prior to the catas- 
trophe remains for the considération of the court, in determining 
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whether or not the libelaats àré èntitled to a judgment as against 
the Occidental & Oriental Stéamship Company, the oûly remaining 
respondent. 

The Oceanic is a four-masted steamer, of 3,808 tons register, with 
a leiïgîth of 438 feet, a beam of 40f feet, and a draught of 25 feet. 
She had been engagea in making voyages between the port of San 
Francisco and the ports of Hong Kong and Yokohama. She was 
thôroughly equipped and appareled, completely otficered and man- 
ned, and in every respect a stanch and seaworthy vessel. On the 
morning of the collision, she was entering the harbor of San Fran- 
cisco, hâving just returned from one of her periodical trips to China 
and Japan. She carried, in addition to her cargo, about 1,000 pas- 
sengers. She was leased by the White Star Company to the Occi- 
dental & Oriental Stéamship Company. The City of Chester was a 
steaniship leased to aiid operated by the Paciflc Coast Stéamship 
Company. She was nsed in the coastîng trade, and at the time was 
running between this port and that of Eurêka, in this state. She 
had a gross tonnage of about 1,100 tons, and a net tonnage of about 
860 tons; was about 205 feet in lepgth, 32 feet in beam, and 16 feet 
in dëpth. On the moriiing of the collision, she was just proceeding 
on One of her regular trips, laden with freight and passengers, and 
was màkiûg her way out of this port 

For the purpose of a better understanding of the testimony in 
the case, it may be well to notice at the outset that the collision 
involvëd four possible situations: (1) The collision may hâve been 
the resuit of inévitable accident, in which event the respondent 
would not be held liable for the conséquences. (2) The City of 
Chéster may hâve been whoUy at fault, and the Oceanic blameless, 
and the respondent therefore not liable. (3) The City of Chester 
may hâve been blameless, and the Oceanic at fault, and the re 
spondent therefore liable. (4) Both the City of Chester and Oceanic 
may hâve been at fault, and the respondent, therefore, liable. Ward 
V. The Ogdensburgh, 5 McLean, 622, Fed. Cas. No. 17,158. 

The flWt situation is not pleaded as a défense, or relied upon, 
by the responident It remains, therefore, for the libelants to 
establish either the third or fourth situation. The respondent 
claims that the prooft show that the collision took place notwith- 
standing the Oceanic endeavored, by every means in its power, 
with due care and caution, and a proper display of nautical skill, 
to preveût the disaster. Reducing the controversy to its simplest 
terms, for the présent purpose, it may be stated, briefly, that the 
libelants claim that both the City of Chester and Oceanic were 
at fault, as indicated in the fourth situation; and the respondent 
contends that it is excused because the Oceanic was not at fault, as 
indicated in the second situation. 

The collision took place between half-past 9 and a quarter of 10 
on the morning of August 22, 1888, at the inner entrance to San 
Francisco bay, known as "Gtolden Gâte Channel." It occurred at 
some point between Fort Point and the land opposite, known as 
"Lime Point." The précise locality, owing to the fog then prevail- 
ing, and the conflicting testimony on that point, is somewhat in- 
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Tolved in doubt, and can only be determined approximately. For 
a better undenstanding of tbe locality, and tlie movements of the 
two vessels, référence may be had to the accompanying map: 



(iwaUvA 




The width of the channel, where the collision took place, is stated 
to be about seven-eighths of a nautical mile, or, by chart measure- 
ment, about 5,200 feet. It is the narrowest point in the channel, 
and the whole body of water is navigable almost from shore to 
shore. The sea, on that morning, was calm. The tide was flood. 
The pilot on the Oceanic fixes low water at 6:15 in the morning. 
Ferdinand Westdahl, of the coast and geodetic survey, fixes low 
water, by the tide tables, a little earlier, — at 5 :53. The différence is 
immaterial. At the time of the collision the flood tide had been nin- 
ning in for about three hours and a half, or nearly four hours. The 
testimony shows that in entering the channel the young flood 
tide makes in along the south shore, striking the land just outside 
of Fort Point, and from there deflects, and sheers off across the chan- 
nel, nearly due north, towards Lime Point, untU it reaches about 
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mid-channel,^T-8ometime8 beyond, it, depending upon the force of 
the current,— where it résumes the same course as the true tide 
coming in mid-chann&L The évidence shows that there is a tide 
rip of considérable force from Fort Point to mid-ehann'el, deflecting 
the courses of vessels ehtering it, and making it necessary that in 
crossing the current, outward, they should starboard their helms, 
to make the rip and préserve their courses. 

The testimony présents an irreconcilable conflict as to the place 
of collision. The évidence introduced by the libelants in relation 
to the outward course of the City of Chester along the south shore 
of the bay, the distance and bearings of objects on the shore, and 
the location aftd effect of the crossing tidal current near Fort 
Point, would fix the place of collision at a point considerably south 
of mid-channel. On the other hand, the évidence introduced by the 
respondent in relation tô the inward course of the Oceanic along 
the north shore to the entrance of the harbor, and the distance and 
bearings Qf points on shore, would fix the place of collision some 
distance north of mid-channel. Thèse two points would be about 
3,000 feetjapart. It is manifest, therefore, that, if thèse two ves- 
sels were pursuing the courses indicated by the testimony relating 
to each, a collision was impossible; but a collision did occur, and, 
for the puppose of understahding the movements of the two vessels 
at and prier to the collision, it becomes necessary to détermine as 
nearly as possible the place of its occurrence. 

The course claimed by the pilot and captain of the Oceanic is, 
briefly, as follows: The Oceanic had arrived ofE the entrance to 
San Francisco bay early on the morning of August 22, 1888. She 
made for the whistling buoy, where the pilot grounds are situate, 
near which she took up the pilot, Louis Myer, about 8 o'clock. The 
pilot steered the vessel in for the whistling buoy, which was picked 
up and passed on the north side, according to the testimony of the 
pilot, about 1^ miles off, and, according to that of the captain, about 
a half a mile away. It was there that the course of the Oceanic was 
flrst shaped northeast by east for the entrance. The weather, 
as stated above, was foggy; densely so at times, and less so at oth- 
ers. The sea was calm. The pilot and captain consulted together 
as to the advisaljility of entering the harbor under the conditions 
then prevailing. They deemed it safe to make the attempt, taking 
adéquate précautions, in proceeding at a very slow rate of speed, 
blowing the fog whistle, and keeping a sharp lookout. About mid- 
way between thé whistling buoy and Point Bonita, they passed the 
ship Lord Wolseley, which was lying at anchor somewhat north of 
mid-channel. A tug had just corne up, and was preparing to tow 
her in. Thé pilot states that he "steered a little towards her," and 
asked the master of the tow boat the kind of weather there was in- 
side, but thé aùswer, on account of the distance between them, 
could not be understood. The master of the tug fixes the distance at 
which the Oceanic hailed'him as, approximately, a quarter of a mile. 
Proceeding on. Point Bônita, or, as it is sometimes called, North 
Head, was passed about a half a mile off. According to the testimony 
of the pilot and captain, its fonn was just perceptible to the naked 
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eye, although Tillston, the first offlcerj who was on the lookout, 
States that h.e did not see it. At tMs point the engines were put 
"dead slow," wMch meant a speed of about four knots an liour, — 
just enough to gire her steerage way. At the same time the course 
of the Tessel which hitherto had been î^. E. by E., was altered one-half 
a point to the N., making it N. E. | E. Point Bonita, as testified by 
Pilot Myer, was made about 9 :19 o'clock. It was then that the two 
orders just referred to were given, — one to the engineer, to go "dead 
slow," and the other to the wheel, to port half a point. Point Diablo 
was passed eight minutes later, as flxed by the pilot. The same rate of 
speed, "dead slow," was maintained ail this time. Point Diablo could 
be more plainly discemed than Point Bonita. The witnesses state that 
it was ail the way from a quarter to a half a mile. It was between 
thèse two points — in the neighborhood of Point Bonita — that the 
pilot and offlcers of the Oceanic flrst detected the fog whistle of an 
outcoming steamer. rThe direction from which the sound of the 
whistles proceeded indicated that the approaching vessel was some 
three points on their starboard bow; that she was on the inside of 
the harbor, and had not reached the channel; and, furthermore, 
that her course with relation to that of the Oceanic did not seem 
to change materially. After passing Point Diablo, as the fog sig- 
nais of the approaching Tessel grew more pronounced, a sharp 
•lookout was kept ofl the starboard bow. Presently, the captain of 
the Oceanic discovered the dark mass of a hull looming up in the 
fog, about 2J to 3 points on his starboard bow. Tillston, the first 
oflacer, who was stationed at the bow, on the lookout, had also dis- 
covered the présence of the vessel, which proved to be the City of 
Chester, and had communicated that fact to the bridge. The flrst 
offlcer fixes the distance between the two vessels when he flrst 
discovered the City of Chester as between 600 to 800 yards (1,800 
to 2,400 feet); the pilot, at about a half a mile; the captain, at 
about a half a mUe. Bridgett, the second offlcer, who was on the 
bridge, estimâtes the distance as, also, about half a mile. Swan, 
the third offlcer, who was at the helm, places the distance when he 
first saw her at, also, about a half a mile. The position of the City 
of Chester with référence to the Oceanic was 2^ to 3 points on the 
starboard bow of the latter, the former vessel's bow pointing di- 
rectly amidships of the Oceanic. Capt. Metcalfe testifies: "She 
was heading right for us, straight; ail masts and funnel in line. 
If anything, we could see probably a little more on the starboard 
bow." "I should say she was on our starboard bow. She was end 
on to us. We were never at any time end on to her." "She was 
so nearly end on that you might call it end on." "Heading right 
for our bridge, apparently." Immediately upon seeing the form of 
the City of Chester emerging through-the fog, the order was given 
by the pilot to blow two whistles, indicating that the Oceanic would 
go to the left At the same time the helm was put hard a-starboard. 
Tillston heard the order given. Bridgett did, also. Capt. Metcalfe 
testifies that the helm was put hard a-starboard at the same time 
that the flrst signal was given, and he says further, "The ship, not 
having much way on her, turned gradually and slowly to port" 
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Again, he says: "The shîp was going at very slow speetl, and nat- 
urally she took a long time to moye. She did move to the left, but 
how much I cannot say, — ^not sufflcient to endanger the ship 
going onto the shore." The question being asked, "Is that a 
factor in it,— the fact of her going dead slow?" he answered: 
"She would take very much longer to do it. That is ail. Q. But 
not any more water? A. I don't know that she would. It is 
only an assumption on my part. As I hare told you, we nerer 
experimented." He say» further: "The helm having been star- 
boarded, the ship altered her course probably a point or a point 
and a half to the north." The City of Chester answered thege 
two whistles of the Oceanic almost immediately after. She blew 
two whistles, as indieatlng that she acquiesced in the proposed 
maneuva*, and would do the same. But it appears, as we wiU 
discover later on, that the City of Chester had not yet caught 
sight. of the Oceanîc, nor did she do so until a collision was 
unavoidable. The Oceanic, as stated above, answered her helm 
but slowly. The course of the City of Chester did not seem 
to change to the left to any appréciable degree, as it should 
hâve done. On the contrary, as the vessels approached she seemed 
to swing to the right She was watehed closely by the pUot 
and captain of the Oceanic. A short time expired, fixed at 
about two minutes by the Witnesses, during which the vessels 
were approaching each other ail the time; and it was observed 
by those on the Oceanic that the City of Chester was going 
graduaUy to the rîghtj instead of to the left In view of this 
fact, the piïot gave a second order to blow two whistles, which 
was immediately acknowledged by the City of Chester with two, 
also. The pUot and captain of the Oceanic finding that, after 
the second signal had been assented to by the City of Chester, 
she still failed to respMid to her starboard helm, and to alter 
her course, as she had promîsed to do, gave the order to go full 
speed astern. Then the collision was a foregône conclusion. The 
engines went fuU speed astern for a very brief time, — about 2 or 2J 
minutes, — overeoming in some degree the forward speed of the Ocean- 
ic, whicli was about four knots, exclusive of the flood tide, when 
that vessel crashed into the City of Chester, on the îatter's port 
side, some 20 feet abaft her bow; penetrating to a distance of 
about 10 feet, or about one-half the beam. The engines of both 
vessels were stopped, and the Oceanic was kept impaled in the 
breach she had made in the City of Chester, so as to keep the 
latter vessel, which was âlling fast with water, afloat. The boats 
of the Oceanic were immediately lowered, and every effort was 
made by the offlcers and crew oiÉ the Oceanic to save life. Both 
vessels, while thus impaled, drifted with the tide towards the 
inside of the entrance. They drifted for some five or six minutes, 
when, finding that the City of Chester could no longer be kept afloat, 
the Oceanic backed a little, and the City of Chester sank. 

The course and maneuvers of the City of Chester, as testifled to 
by her captain, ofScers, and passengers, were substantially as foUows: 
She left Broadway wharf about 9 o'clock on one of her periodical 
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trips to Eurêka, and was put under full speed, which was about 10 
knots. On account of the fog which prevailed to the north, Capt. 
Wallace foUowed rather closely the south shore of the bay, passing, 
as he says, about 150 feet on the inside of Presidio Shoal buoy. 
About hère he commenced to enter the fog, — hitherto he had been 
running on the edge of it, — and, as the vessel penetrated further, 
"it got very thick." He states that he ran into the fog about half- 
way between the Presidio Shoal buoy and the Fort. He testtfles 
that he steered the usual course to clear the Fort. Upon entering, or 
just after having entered, the thick fog, the steamer was slowed down 
to half speed. Either before, or almost îmmediately after, this order 
had been communicated to the engineer in charge, two whistles of 
an approaching steamer were heard off the starboard bow. The 
captain responded with two, signifying that he would go to port, 
thus acceding to the proposed maneuver. The helm of the City of 
Chester was then placed hard a-starboard, to confonn to the signal. 
At this time he had not seen anything of the Oceanic, but he had 
heard her fog signais for some time previously. In fact, he did not 
obtain sight of the Oceanic until after the second signal had been 
answered by him. He testifles that a good lookout was being kept. 
Lundine, the second ofQcer, was on the lookout, and suppléments 
the captain's testimony that the Oceanic was not seen until after 
the second signal to go to port had been answered by the City of 
Chester. The time is approximated at less than. a minute after the 
second signal. The reason assigned by the captain for not seeing 
the Oceanic before was the thickness of the fog: "It was so foggy 
we couldn't see her." After the flrst interchange of signais, the 
City of Chester proceeded a little further on, her speed not being 
checked, when the captain heard the approaching vessel blow two 
more whistles, — ^a répétition of the signal to go to port. He an- 
swered thèse, also, with two, indicating his assent. Almost imme- 
diately after, certainly less than a minute, as flxed by the captain, 
he caught sight, for the ûrst time, of the Oceanic. She loomed up 
ont of the fog 1^ or 2 points now on his port bow. He immediately 
saw that a collision was inévitable, and rang the indicator, fuU 
speed astern, and let the flood tide take her bow, her stern being 
still In the eddy, and let her swing right around. In less than two 
minutes f rom the order to go f uU speed astern, the Oceanic ran into 
the City of Chester, on the latter's port side, about 20 feet from 
her bow, penetrating a distance of about 10 feet, as before stated. 
As soon as the concussion took place, the engines were stopped. 
The vessel fllled rapidly, and, after drifting for some flve or six 
minutes, sank at some distance from the place of collision. 

It will be noticed that thèse two sets of narratives agrée substan- 
tially with each other as to what took place at, and just previous 
to, the collision. In fact, on most points, excepting, notably, the 
place of collision, they are corroborative of each other. There îs 
no conflict as to which vessel flrst became apprised of the other's 
présence, — that the Oceanic flrst sighted the City of Chester, while 
the latter did not see the former until after the second signal had 
been exchanged, and the collision was inévitable. There is no real 
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conflict as to tjj.e relative positions of each vessel when t^iey flrst 
became aware of each. other's proximity,-TTtliat the Cïty of Chester 
waB on the Oceânic's starboard bow f rom 2^ to 3 points. There îs 
no cdntradictioii as to the signais exchanged, ai^d i^^ measures 
adopted by both in pursuance of s^ch signais, — that the Oceanic, 
having flrst caught sight Qf the City of Chester^ with that vessel on 
hërfettirboard bow, took the initiative, £ind elected to starboard 
her hélm, and go to port; that she gave the required signal, of two 
whistles, to communicate such élection, which was assented to by 
the CSty of Ohester with. two whistles; that both vessels thereupon 
placed their helms hard a-starboard; that the Oceanic answered 
her hfelm but slowly, while the City of Ohester did not respond to 
hers at ail, but, on the contrary, went to starboard instead of to port; 
that the Oceanic, perceivlng that the City of Chester did not take 
the course agreed upon, gave a second signal, of two whistles, to go 
to port, which the City, of Chester likewise answered with two whis- 
tles, indicating that she would do so; that almost inimediately after 
the second signal the City of Chester, for the flrst time, caught 
sight ôf the Oceanic, and that then that vessel was IJ or 2 points 
on the former's port bow; that then, both seeing that a collision 
was inévitable, went fuU speed astern for 1^ or 2 minutes; that the 
eflect of full speed astern with the helm hard a-starboard was to 
throw the bows of both vessels to the right, particularly the City 
of Chester, which had the flood tide against her port bow; that 
when the order to reverse was given the City of Chester was either 
in the tide dp, or was just entering it; that the vessels came 
together nearly at right angles, the City of Chester heading north- 
erly, and the Oceanic easterly; that the Oceanic ran into the City 
of Chester on the port bow of the latter, some 20 f eet abaft the port 
bow, and penetrated abotit 10 feet, or about one-half of the beam of 
that vessel; that both vessels, thus impaled, drifted towards 
the înside of the entrance, with the flood tide, for about 5 or 6 min- 
utes, when the City of Chester could no longer be kept afloat, and 
sank. About ail thèse facts there is no dispute. What may seem 
apparent conti*adictions are readily explained. But, as before 
stated, there is an irreconcilable conflict as to the place of collision. 
The respondent claims that the collision took place nearer to the 
north than to the south shore, and fixes the distance as about a 
quarter of a mile f rom Lime Point, in a southerly direction, while 
the captain, offlcers, and passengers of the City of Chester fix the 
collision as having occurred near Fort Point, — the point opposite 
Lime Point, — ^the captain estimating that the collision took place 
from 600 to 650 feet frOna Fort Point, nearly due north from that 
point about one-eighth of a mile. The courses piirsued by both ves- 
sels anterior to the collision would be important factors in deter- 
mining the locality of the collision. But the testimony on this 
point, instead of assisting the court, only involves the question with 
more perplexity; for, according to the testimony of the pilot and 
offlcers of the Oceanic, the course pursued, or intended to be fol- 
lowed, by this vessel in entering the harbor, would hâve been along 
the north shore of the channel, and would bring the vessel to the 
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point of collision as flxed by them, tIz. about one-quarter of a mile 
from Lime Point; wbUe, on the otber hand, according to the testimony 
of the captain of the City of Chester, the latter vessel hugged the 
sonth shore on account of the fog. The captain of the Oity of Ches- 
ter statës that he steered the usual course to clear Fort Point, and 
fixes the place of collision, as above stated, at about 600 to 650 feet 
off Fort Point, — north, or nearly so. Had both vessels pursued, up 
to the time of the collision, the course said to hâve been foUowed 
by each, they would certainly hâve cleared each other by at least 
a half a mile. But the fact remains that a collision did take place, 
and it is certain that either or both accounts of the courses steered, 
with référence to the place of collision, must be incorrect. 

The pilot, captain, and oflficers of the Oceanic testify to a course 
steered by that vessel, tracing it from the time when the pilot headed 
the vessel N. E. by E. for the entrance until the time of the colli- 
sion, the object of which is to show that they brought the vessel in 
north of mid-channel, and that their line of progress, as delineated 
on the map introduced by counsel for respondent, is directly in line 
with the place of collision as flxed by them. They seek to do this 
by describing a course pursued by the Oceanic from the whistling 
buoy, and by estimating the distances at which that vessel was 
when off to the northward of the whistling buoy, and the distances 
at which Points Bonita and Diablo were passed. This method of as- 
certaining the place of collision would be of value, if the distances 
were accurately estimated. The difiiculty is that the witnesses 
themselves do not agrée as to the distance of the Oceanic from the 
whistling buoy when her course was first shaped for the entrance, 
nor do they agrée as to the distances at which Point Bonita and Point 
Diablo were passed. Pilot Myer testifles that, when he first shaped 
the course of the Oceanic N. E. by E. for the entrance, he was about 
1| miles northeast of the whistling buoy, while Capt. Metcalfe fixes 
the same distance as about a half a mile. Both Witnesses had equal 
powers of observation, so far as the évidence shows. Maldng due 
allowance for the fact that both estimâtes were approximations, 
under somewhat difBcult conditions in view of the prevailing fog, 
yet the discrepancy is not reconcilable. The same inflrmity exists as 
to the estimâtes of the distance at which the witnesses claim that 
they passed Points Bonita and IViablo. The pUot and Capt. Metcalfe 
swear that Point Bonita was passed about one-half of a mile off; that 
they could just see the loom of it through the fog ; while Tillston, the 
first oflQcer, who was on the lookout, states that he did not see Point 
Bonita. As to the distance at which one could see, he testifles: 
"Before we got to Point Bonita, I should say we could see fuUy a 
quarter of a mile, as we passed a big sailing ship ly'ing at anchor. 
As we got inside from Point Bonita, it cleared away, and I imagine 
I could see half a mile; and so it continued up to the time of col- 
lision." It was on passing this point that the course of the Oceanic 
was altered one-half a point to the north, and the pilot says, "With 
that course, we ma de Point Diablo very plain, — not more than from J 
to I a mile." Capt. Metcalfe says they could see Point Diablo pretty 
well. On the other hand, First Officer Tillston, who was ail this time 
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on the lookout, says he could Just see tlie loom of Point Diable, and, 
being asked to fix the distance, says, "I should imagine, from the 
state of the fog, that it would 1^e one-quarter of a mile." Thèse in- 
consistenciea do not commend to the court the accnraoy of the 
course clainied by counsel for ifespondent as the true one, and as 
going to show that the collision must hâve occurred where they 
daim it did,, viz. about one-quarter of a mUe south from the north 
shore, or liime Point. This contention is not only flatly contradicted 
by Capt Wallace, and opposed to the testimony of the officers and 
passenger? pn board the City of Çhester, who agrée in flxing the 
place of collision as at some point near Fort Point, and certainly 
south of mid-channel, b«t, by the testimony of the pilot of the 
Oceanic, hjmself, it is yeiy questionable whether the collision oc- 
curred as far north of piid-chann^l as the testimony of Capt. Met- 
calfe and of the second ofScer, Bridgett, would hâve it. He (the 
pilot) testiftes as folio ws: 

"Q. As neàr as you underatarid the position of tïie Oceanic, you were north 
of mld-ehannelî A. Tes, sir. Q. Thls is the position that you put the Oceanic 
In at the tlme of the collision? A- Tes, sir. Q. Ahout how far would that 
place be, where th© collision occurred, from mid-channel? A. It must hâve 
been very near. Q. Very near mid-channel? A. She must hâve been very 
bear mld-chàniiel. Q. Then you were coming in very near mid-channel? A. No, 
sir; the Chester. .1 was on the north slde. Q. We will agrée on this: That 
the Oceanic was hère when the collision occurred (pointing). A. Yes, sir. Q. 
Now, I want to know how far this point of collision is from mid-channel? A. 
Pretty closel" > 

The witnesB subsequently states that they were a quarter of a mile 
from the nôrth shore. But this testimofly is plainly inconsistent 
with the statenients cited above. It is to be observed, further, that 
Capt. Metcalfe testifies that when he flrst sighted the City of Chester 
she was abOut one-half a mile oiï, and the Oceanic was then about 
one-quarter of a mile from Lime point. He was asked how it was 
that, having his helm hard a-starboard, he atoided running iuto the 
north shorfe, when he was only a quarter of a mile away from it, and 
the City of Chester was a half a mile distant; and he answered by say- 
ing that the Oceanic was going at a very slow rate of speed, and natu- 
raUy took à long time to move. She did move to the left, but how 
much he could not say, — not suffîcient to endanger the ship going 
onto the shore. TMs reply is susceptible of one of two constructions: 
Either he was much further towards mid-channel, or to the Fort Point 
side of mid-channel, than he himself was willing to admit, or else the 
Oceanic was so slow in answering her helm as to be unwieldy. The 
captain says that he could see the white fog signal on Lime Point 
landing plainly, and Second Offlcer Bridgett fixes Lime Point, when 
the collision' took place, at less than one-fourth of a mîle away. But, 
On the other hand, Capt. Wallace, of the City of Chester, is equally 
positive in his statements, and estimâtes the distance of the collision 
from Fort Point at 600 to 650 feet nearly north of that place. He 
testifies as follows: 

"Q. How far off from the south shore did thls colUslon occur? From Fort 
Point, do you mean? Q. Yes, from Fort Point,— from the south shore.. A, 



THE OCEANIC. 349 

Well, there Is 150 feet off the bùoy. Probably, about from 600 to 650 féet 
off Fort Point Q. In what direction? A. North; nearly north. Q. Had you, 
or hadn't you, passed tbe buoy? A. No, sir; we hadn't passed the buoy." 

Subsequently Capt Wallace states that, although. the f og was rery 
thick around Fort Point, he saw this buoy just wLen the Oceanic 
loomed up. He states that it was 100 or 150 feet on his port bow. 

The other witnesses who testify that the collision took place south 
of mid-channel, or near Fort Point, do not prétend to flx, with any 
degree of accuracy, the place of collision. The passengers who tes- 
tifled, — ^those who are disinterested, as weU as those who might be 
supposed to hâve an interest, in the resuit of the case, agrée that it 
was south of mid-channel, but exactly where does not appear. Fur- 
thermore, it is to be observ^ed that their estimâtes of distances are 
subject to the same objection pointed ont in commenting on the testi- 
mony of the pilot, captain, and officers of the Oceanic. They are ail 
approximations, given under the difflcult conditions attending ob- 
servations in a thick, drifting fog. 

Charles McCullom, the ârst oflacer of the City of Chester, testified 
that it was clear nntil they got opposite to the Presidio; that then 
he went below. On hearing two whistles, and those followed by two 
more, he came up on deck, and then the Oceanic was about 50 feet 
away. As to the place of collision, the witness says that when he 
eauie up he could not see land on either side. He guesses that both 
of the vessels were nearer Fort Point than Lime Point. 

John Lundine, the second offlcer of the City of Chester, who 
was stationed at the bow of this vessel, states that upon hearing 
the whistles, which was some few minutes préviens to the col- 
lision, they were not quite up to Fort Point, but pretty close 
to it. He does not know the iwsition of the City of Chester 
exactly. He says that he didn't notice how far from the south 
shore they were. He could see the south shore, but whether he 
saw it directly south, he does not say. But he testifles that if 
they had gone along their old course they would bave been within 
a shîp's length of the buoy. This witness dœs not seem to bave 
taken particular notice of the place of collision. 

Eufus Comstock, the second engineer, states that the first land 
he noticed after getting into one of the Oceanic's small beats 
was Fort Point. As to the distance, he says: 

"I didn't notice exactly, but I know that we were not very far. I shouldn't 
think It could hâve been a quarter of a mile. I don't think it was over a 
quarter of a mile. I know that we were pretty close into Fort Point buoy— 
must bave been— at the tlme of the collision." 

This fact he noticed about five or six minutes after the collision. 

James Rankln, the keeper of the Fort Point lighthouse, at 
the time of the collision, was about 200 feet from the extrême 
point of the Fort; 200 feet due south; up on the high ground; 
on the bluff. He states that he did not see the collision (he 
could ; not, on account of the fog), but g'ives his impression as 
to the respective courses of each vessel by means of the whistles; 
first, their fog signais, and then their double whistles to go ta 
port. From the sound of thèse, he judged that they were coming 
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clô^e to, iPort Point, and, apprehensive tha.t sometbihg serioua 
wèula.' pesait, he paîd close attention. He says lié heard the 
crash. The weather, at the timé of the collision, was very tMck. 
•fié" Cpiilfl net see the flagstafE on the fort, — not even the fort 
îts'èîf, ' He does not prétend to be ahle to ftx etactly, or at ail, 
exceipt tfl a gênerai way, the place of coUisiohu He testifies. 
'1 Wénld judge, dra-wing a line from Fort Point to Lime Point, 
it tobe one-third of the distancé across, and about one-quarter 
of that distance towards the city." 

Olitus Barbour, a passenger on board of the City of Chester, 
says that he conld not tell exactly where the coUiéîon occurred, 
but he thinks they were nearly ofE Fort Point. He says they 
drifted some distancé down the harbor in a small boat. He re- 
fers to the fàct that in passing the Presidio he could see the 
buildings, wharf, etc., ând says that, if there was any fog, it was 
ôut beyond. As to the relative distances between the two shores, 
where the City of Chester went down after havîng drifted for 
five or six iriînutes, he says, "My own notion was— It is some- 
what conïused in my mind, but it appeared to me further to 
the Saucelito shore than it was to this shore." 

The effect of the flOôd tide appears to hâve some bearing in 
determining the place of collision. The tide rip near Fort Point 
is caused by the cross current of the flood tide. That the City 
of Chester was in this tide rip, or was just entering it, is almost cer- 
tain. This is attested by two facts: First, the fact that that 
vessel failed to answer her starboard helm, and went to starboard, 
instead of to port. The testimony shows that the tide was run- 
ning at âbout a flve-knot speed at this point, and that it sets 
so strongly across the entrance towards mid-channel that vessels, 
in order to make the rip, starboard their helms. In other words, 
the natural sheer of the tide would be to carry a vessel to the 
right, or towards niid-channel. Capt Metcalfe thus states the 
influence which the flood tide has on vessels about to cross it 
in that locality: *1f her helm had been starboarded then, which 
is usually done by every steamer gôing out of the port on flood 
tide, in order to make that rip, she would hâve recovered herself 
very quickly, and gone on about her business." Therefore, the 
fact that the City of Chester failed to respond to her starboard 
helm, in view of thé positive testimony of her captain that he 
placed her helm hard a-starboard, and kept it there, from the 
very flrst signal, is accounted- for or explained by the force and 
action of this tide rîp upon vessels crossing it. Again, the rapid- 
ity with which the City of Chester was turned ito the right when 
her engines were placed f uH ' speed astern is also explained by 
the action of the tide rip. The very fact that the vessels col- 
lided almost at right angles, — the Oceanîc running into the port 
sidé of the City of Chester, some 20 feet abaft her bow, — when, 
some two minutes béfore the collision, the Oceanic had the City 
of Chester on her starboard bow, indicates that the force of the 
current must hâve beën an efific'ient cause in thus radically chan- 
ging the positions of the vessels. The additional fact that the 
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Oceanîc, in going full speed astem witk her helm hard a-star- 
board, the resuit of wmcli combination would be to send her 
to the right, while the fact was that she did not turn very much in 
that direction, as compared with the turn which the City of Chester 
made, action on the part of the Oceanic attributable to the force 
of the current she had to contend against, indicating tliat she was 
also in or near the tide rip or cross current. 

Cionsiderable stress is laid by both sides upon the testimony 
of T. P. H. Whitelaw, called for the respondent, and F, Westdahl, 
called for the libelants, as both of thèse witnesses undertalce to flx 
exactly the place where the wreck of the Chester was found. T. P. 
H. Whitelaw, engaged in the business of wrecking, testifies that 
on the day of the collision he went to ascertain where the Chester 
lay. He states that he found where she was by oU coming up to the 
surface of the water, and made a mental note of the bearings of the 
wreck. Some two years af ter, he went eut, accompanied by Bridgett, 
the second oflBcer of the Oceanic, to ascertain again the position of 
the wreck. He says that the only bearings he had to go by were 
those which his memory afforded him from his investigations on 
the day of the collision. Using thèse, he states that he struck 
the wreck at the first sounding She was then situated about 
three-fifths of the distance towards Lime point, somewhat towards 
the inside of the harbor; that is, two-flfths of the distance from 
the north shore and three-fifths from the south shore, or Fort 
point. 

Ferdinand Westdahl, a master mariner connected with the United 
States coast and geodetic survey, made investigations to ascer- 
tain the position of the wreck. He experimented by drifting 
with- a tug on a flood tide, to flx upon the approximate place of 
the wreck. He made three drifts, starting approximately from 
where Capt. Wallace flxed the place of collision. Each drift 
brought him close to mid-channel, and considerably inside of the 
harbor. With this data, he searched for the wreck. He says: 

"We swept along the bottom with a line weighted with great bars and 
window weights until we flnally caught on to what we supposed was the City 
of Chester, — the wrecii of her. I determined where she was then, or what 
' we supposed was the City of Chester,— where it lies." 

He located the wreck very nearly in mid-channel, while Whitelaw 
fixes the location of the wreck further to the north, but not quite 
so far inward. Eespondent claims that Whitelaw's locatioi). must 
be correct, because it is more in the line of progress of the course 
of the Oceanic up to the time of the collision than that of Westdahl. 
It is not denied that the Oceanic and City of Chester, while im- 
paled, drifted for some distance inward, on the flood tide, in the 
short space of flve or six minutes. There were several forces which 
undoubtedly operated to flnally deposit the wreck of the City of 
Chester at a point to the northward and eastward of the place of 
the collision. The City of Chester was, at the time of the collision, 
going nearly straight across the channel, and the Oceanic was com- 
ing in on a course N. E. ^ E., with her helm hard a-starboard. The 
point of collision was at the bow of the Oceanic, and near the bow. 
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and on th© port side, <oi tHe Çity of Chestet. The force 6t the colli- 
sion was sueh that the bow ôf the Oceanic eut into the City of Ches- 
ter about 10 f eet, or abont halfway through the vessel. This pro- 
pelling force was therefore inward and nolrthward. The flood tide 
ofl Fort Point shéers across the entrance towards mid-channel, and 
then flows inward on nearly a straight course. This force was first 
northward, and then inward. In view of thèse conditions, we 
should expect to flnd the wreck of the City of Chester to the north 
and inward of the place of collision, and hence it is that we infer 
that the collision took place near mid-channel; but, since we cannot 
hope to ûx the place of collision with absolute certainty, it does not 
seem necessary to détermine which of thèse two wrecks shaE now 
be consideréd the remains of the City of Chèster, 

After a careful examination of ail the évidence, aided by the in- 
ferenees arising out of the natural probabilities attending the situa- 
tion, I hâve reached the conclusion that the collision took place 
somewhere near mid-channel, but nearer Fort Point than Lime Point. 
This détermination necessarily places the inward course of the Oce- 
anic a little tO' the south of that delineated on the chart or map 
introduced by the respondent; but it is a course that accounts 
for the collision in accordance with what appears to me to be the 
established facts în the case, and particularly the actions of the 
two vessels. 

The point of collision having been established as nearly as possi- 
ble, we proceed now to consider the conduct of the two vessels, and 
the law of the road applicable to their movements. Section 2360 
of the Political Code of tins state provides the foUowing rule of navi- 
gation: 

"When steamers meet each must tiirii to the rlght, so as to pass without 
interférence "■ 

Section 970 bfthe Civil Code provides as foUows: 

"(1) Whenever any shlp, whetlier a steamer or salling sWp, proceeding lu 
onç direction, meets another ehlp, whether a steamer or saillng ship, proceed- 
jng in anotlier direction, so that i£ both ships were to continue their respective 
cotirses they would pass so near as to In volve risk pf collision, the helms of 
both ships must be put to port so as to pass on the port side of each other. 
(2) « * • (3) A steamer navigating a narrow channel must, whenever it 
is safe and pracstieable, keep to that side of the fairway or mid-channel which 
lies on the starboard side of the steamer. (4) A steamer when passing an- 
other steamer In àuch channel, must always leave the other upon the lajr- 
board side. (5) When steamers must inevitably or necessarily cross so near 
that, by contlnuing thelr respective courses, there would be a risk of collision, 
each vessel must put her helm to port, so as always to pass on the larboard 
side of each other." 

Both vessels elected to violate thèse rules, and attempted to pass 
each other starboard to starboard, and a collision was the resuit. 
As the Oceanic was the flrst to départ from the rules, she took the 
risk of passing in safety; and, failing in the movement, the law holds 
her in fault. The Columbia, 29 Fed. 716; The Eockaway, 38 Fed. 
856, afflrmed 43 Fed. 544; The Garden City, 38 Fed. 860; The Titan, 
44 Fed. 510, alHrmed 49 Fed. 479, 1 C. C. A. 324; The Clara, 49 Fed. 
768. But the argument of counsel having been directed more particu- 
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larly fo the rules provîded in the act of congress of March 3, 1885, 
prescribing "Revised International Rules and Régulations for Pre- 
venting Collisions at Sea," we will proceed to consider the move- 
ments of the vessels with respect to thèse rules. Article 16 of thèse 
rules provides as foUows: 

"If two ships under steam are crosslng so as to involve risk of collision, the 
ship which bas the other on her own startrâard Bide shall keep ont of the way 
of the other." 

Article 18 provides: 

"Every steamship, when approaching anotber ship so as to involve risk of 
collision shall slacken her speed, or stop and reverse, if necessary." 

Article 19 provides: 

"In taking any course authorized or required by thèse régulations, a steam- 
ship under way may indicate that course to any other ship which she has in 
slght by the foUowing signais on her steam-whistle, namely: One short blast 
to mean *I am directlng my course to starboard.' Two short blasts to mean 
'I am directing my course to port.' Three short blasts to mean 'I am going 
full speed astern.' The use of thèse signais Is optional, but if they are used 
the course of the ship must be In accordance wlth the signal made." 

Article 21 provides: 

"In narrow ehannels every steamship shall, when It Is safe and practicable, 
keep to that side of the fairway or mld-channel which lies on the starboard 
Bide of such ship." 

Article 22 provides: 

"Where by the above rules one of two ships is to keep out of the way, the 
other shall keep her course." 

Article 23 provides: 

"In obeying and construlng thèse rules due regard shall be had to ail dan- 
gers of navigation, and to any spécial circumstances which may render a de- 
parture from the above rules necessary in order to avoid immédiate danger." 

When the Oceanic discovered the City of Chester coming out 
of the harbor, the former had the latter on her starboard bow; 
and under article 16 the Oceanic was bound to adopt such a 
course as would enable her to keep out of the way of the City 
of Chester, while the latter was entitled to keep her course. The 
Oceanic had ample opportunities to "keep out of the veay" of 
the approaching City of Chester, had she acted in due season. 
There were no impediments to any maneuvers she might hâve 
seen fit to make, if thèse had been carried out at the proper 
time. The testimony shows that the whistles — the fog blasts — 
of the City of Chester, when flrst heard, indicated that she was 
some three points off the starboard bow of the Oceanic. As the 
vessels approached, the repeated fog blasts from the Oîty of Ches- 
ter conflnned that vessel's position and bearing Mth respect to 
that of the Oceanic, and, furthermore, indicated that the City 
of Chester seemed to maintain about the same course, and con- 
tinued to head in the direction of a point amidsMps of the Oceanic. 
Such is the testimony of the pilot, captain, and ofi8cers of the 
Oceanic; and it is an undisputed faet that when the City of 
Chester was flrst sighted her position with relation to the Oceanic 
v.6lF.no.3— 23 
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wàsexactij-'î^liU thèse witnesseis/guidedsolely by thie soùnd 
of ïhe foè bla^ts of thé Cily of Chester, Kad detennihed it to 
bëi'^Z.Sfto 3 points b£f the Oceanic's starboard bow, heading 
fôr àmidéMpiS. Tte signais wei* flrst heard ofE Point Bonita, 
perhaps shortly after that point bad been passed. They contintied 
to be heàrd,'încreasing in distinctness as the vessels approached 
each othéi". Thèse fog signais froin the City of Chestèr were 
timely notice to the Oceanic to be on guard against the danger 
of a collision. The situation certainly called for the utmost cau- 
tion; and while it may be said that the Oceanic, proceed'ing 
"dead slow," was not f ^uired, under the circumstances, to do 
anything more until the City of Ohester should corne into view, and 
her course ascertained, neTertheless, the Oceanic should hâve been 
prepared by thèse wamings for immédiate action as soon as the 
dangerous proximity of the City of Chester had been discoyered. 
But was the Oceanic pifpçeeding dead slow? PUot Myer says 
they were abeam of Point Bonita at 9:19, when the order to go 
dead slow was given. Eight minutes later, he says, they were 
a quarter of a mile off Point Diablo. Thèse two points are about 
IJ miles apart. T» traverse this distance in 8 minutes requlres 
a speed; of more than 10 knots an hour, and yet the pilot tells 
us that, in going dead slow, he was making 3 to 4 knots through 
the water without regard to the effect of the tide, and that the tide 
was running 2 or 3 knots. The greatest possible speed, he admits, 
is therefore not more than 7 knots over the ground. That the 
Oceanic was proceeding at a higher rate of speed than this is 
conflrmed by the testimony of Allen, the chief engineer of the 
Oceanic. He says that at 9:14 they were going dead slow, and 
11 minutes later they went full speed astem. Capt. Metcalfe tes- 
tifies that when the City of Ohester was sîghted by the Oceanic 
the latter vessel was about a quarter of a mile from Lime Point, 
— probably then to the southwest of that point; but, from other 
testimony, it appears that it was not until the vessel was di- 
rectly off Lime Point that the ordeç was given to go full speed 
astern. The distance between Point Bonita and Lime Point is 
more than 2 miles. To traverse this distance in 11 minutes 
would require a speed of more than 13 knots an hour. But al- 
lowing for possible errors in bearings, and reducing the distance 
to 2 miles from Point Bonîta to the place where the order was 
given to go fuU speed astern, and we still hâve a speed of more 
than lOf knots per hour. Had this vessel been going over the 
ground at the rate of 7 knots per hour, — her highest possible speed 
at that time, according to the pilot, — she would hâve required 12 
minutes to pass from a point directly abeam of Point Bonita to 
a, point directly abeam of Point Diablo, and more than 17 minutes 
to pass from Point Bonita to the place where the order was given 
to go full speed astern. It is plain, therefore, that either the 
Oceanic was going at a higher rate of spoed than has been ad- 
mitted by her offlcers, or the interval of time between the orders 
to go dead slow and to reverse was greater than that stated by the 
witnesses. The Oceanic was, in my opinion, proceeding along the 
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mid-cliaiinel, aided by its strong current. That she was going at a 
higher rate of speed than dead slow is established by the fact that, 
altbough. she reversed a few minutes before tbe collision, sbe 
drove her bow into tlie City of Chester some 10 feet, or about one- 
baU tbe latter's beam. That this force was not ail the eflect of 
the flood tide is proven by the fact that both vessels were prac- 
tically in the same current, and the City of Chester was also acting 
under an order of reverse. 

Article 13 of the act of March 3, 1885, proTiding: Kevised 
International Eules and Régulations for Preventing Collisions at 
Sea,"— is as follows: "Every ship, whether a sailing-ship or a 
steamship, shall in a fog, mist, or falling snow go at a moderate 
speed." In the case of The Normandie, tô Fed. 156, Judge Brown, 
of the Southern district of New York, says that: 

"What is 'moderate speed' is largely a question o( circumstanees, having 
référence to the denslty of the fog; the place of navigation; the probable 
présence of other vessels llkely to be met; the state of the weather, as aflfect- 
ing the ability to hear the fog signais of other vessels at a reasonable distance; 
the fuU speed of the ship herself, her appliances for rapid maneuvering, and 
the amount of steam-power kept in reserve, as affecting her ability to stop 
quickly after hearing fog signais." 

A great many cases hâve been before the courts, invoMng the 
question of what is a moderate speed for a vessel in a fog; but 
it will not be necessary to review thèse cases, since, for the présent 
purpose, the rule applicable to the situation under considération 
may be briefly stated in the words of Judge Wallace in the case of 
Fabre v. Steamship Co. (decided in the circuit court of appeals for 
the second circuit) 3 C. C. A. 534, 53 Fed. 290. He says: 

"Prudent seamanship requh:es a steam vessel navigatlng in a fog, hearing, 
apparently forward of her beam, the fog signal of another vessel, the position 
of which Is not ascertalned, if the circumstanees of the case admit, to stop 
her engines, and then navigate with caution until danger of collision Is over." 

This rule, as Judge Wallace states, had been incorporated into the 
"Régulations for Preventing Collisions at Sea" adopted by the inter- 
national marine conférence of 1889, where it appears as article 16; 
but it is found there because nautical expérience had determined 
that it was necessary to observe such a rule, and the courts hâve 
often declared it obligatory. In the case of The City of New York, 
147 U. S. 84, 18 Sup. Ct. 2il, the suprême court said: 

"There is no such certainty of the exact position of a horn blown in a fog 
as will justify a steamer in speculating upon the probability of avoiding it 
by a change of the helm, without taking the additional précaution of stopping 
until its location is definitely ascertained." 

Applying this rule to the présent case, we flnd that the Oceanic, 
being warned by fog signais, apparently forward of her beam, that 
another vessel was approaching through the channel, instead of 
keeping on in the direction of danger, should hâve stopped her en- 
gines, and then navigated with caution until the danger of collision 
was over. The claim that is made that she reduced her speed to 
dead slow off Point Bonita, when the fog signais were flrst heard, 
did not meet the requirement of the situation, even if her speed was 
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only at the rate of 7 knots per hour; but, if we conclude that she 
was steaming and drifting in the tide at the rate of 10 knots per 
hour, then, Cleàrly, she was proceeding in gross violation of the 
rule, and must be held responsible for the conséquences. 

The question now is, was the Oceanic, having an unknown vessel 
on her starboard side, required to act on the fog signais of the latter, 
and keep out of her way, as provided in article 16 of the rules and 
régulations of 1885, or was the Oceanic at liberty to go on until the 
approaching vessel should corne into view, and then regulate her 
conduct în àccordance with the situation as it should then appear? 
Would the înere fact that fog prevented the offlcers of the Oceanic 
from getting sight of the City of Chester sooner excuse or relieve 
them from actiug upon the signal of danger which her fog blasts in- 
dicated? To admit that they wefe justifled in pursuing such a 
course would, in my judgment, avoid this important rule of naviga- 
tion, and remove one of the most effective safeguards against collision 
in f oggy weather. This examination into the conduct of the Oceanic 
with respect to the fog signais of the City of Chester has not been 
made, however, for the purpose of determining whether she was at 
fault during this stage of her progress. It has been rather for the 
purpose of better understanding her later movements, which are the 
subject of controversy . 

We corne now to consider the conduct of the Oceanic after the Œty 
of Chester came into view. The latter vessel was discovered looming 
up through the fog about a half a mile distant on the starboard bow 
of the Oceanic, precisely a,8 the fog signais had previously indicated. 
It was certainly then the duty of the Oceanic to adopt prompt meas- 
ures to keep out of the way of the City of Chester. The Aurania, 29 
Ped. 124; The Ogemaw, 32 Fed. 922. What did she do? She sig- 
naled to the City of Chester, with two blasts of the whistle, that she 
would direct her course to port, and for the City of Chester to do the 
samè, and accordingly the helm of the Oceanic was put hard a-star- 
board. The City of Chester responded to the signais of the Oceanic 
with two blasts of her whistle, indicating that she would direct her 
course to port; that is to say, she would pass on the starboard side 
of the Oceanic. It was, however, soon discovered that the City of 
Chester was not carrying out the agreement, but, on the contrar.v, was 
acting as though under the influence of a port helm, and was direct- 
ing her course to starboard. Two minutes after the flrst signal, the 
Oceanic gave the second signal of two blasts; adhering to her pre- 
viôus détermination to direct her course to port, and indicatius? that 
the City of Chester should do the same. The City of Chester an- 
swered as before, but kept on the contrary course. Almost immedi- 
ately after, the order was given on the Oceanic to go fuU speed 
astern; but this prder came too late, for in two minutes the vessels 
Were in collision. 

Counsel for respondent claim that the rule which requires that a 
vessel which has anothér on her starboard side shall keep out of the 
way of the other does nOt apply in this case, because the steamers, as 
is claimed, were not on crossing courses. The contention is based 
upon the ground that if the Une of the course of the Oceanic had been 
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produced, when that vessel first caught sight of the City of Chester, 
it would never hâve touched the City of Chester, while, if the line of 
the course of the City of Chester had been produced, it would hâve 
crossed the Oceanic somewhere about the funnel or bridge. Thèse, 
they claim, do not constitute crossing courses. It is adraitted that 
the vessels were not end on to each other, and they were not on par- 
allel courses, but they were approaching each other f rom opposite di- 
rections, obliquely. The City of Chester was so headed, and both ves- 
sels were so advancing and approaching each other, that, unless they 
changed their courses radically, the bow of the City of Chester would 
eventually strilce the Oceanic amidships. This was the very thing 
which the rule was designed to prevent. If this was not a crossing 
course by one vessel, involving a risk of collision, it is difficult to un- 
derstand how the course could be designated, or what rule of navi- 
gation could apply. If their contention be true, then, as the vessels 
were confessedly not end on, nor on crossing courses, none of the 
rules would be applicable. But I think there can be no question 
that the vessels were on crossing courses, within the meaning of arti- 
cle 16. The language used is very broad, and apparently refers to 
any crossing of courses involving risk of collision. The very fact 
that it does not specify any particular course or courses indicates, to 
my mind, the gênerai character of the rule. One vessel may be cross- 
ing the path of another, or both may be approaching on converging 
lines, so as to meet at a given point, or, as in the case at bar, one may 
so bear upon another that eventually, îf no change is made in the 
course of one or both, a collision is rendered imminent. In any of 
the above instances the risk of collision, ail things being eqxial, is as 
great in the one case as in the other. The vessels, in my opinion, 
were on crossing courses, within the meaning of the rule; and the 
Oceanic, having the City of Chester on her starboard bow, and being 
apprised of that fact, or chargeable with notice of that fact, f rom the 
dir(^ction of the repeated fog signais, for some 10 or 12 minutes 
before the collision, should hâve kept ont of the way, and should hâve 
taken steps to do so much sooner than she did. The Lepanto, 1 C. C. 
A. 503, 50 Ped. 234; The Ceorgia, 1 C. C. A. 489, 50 Fed. 129. 

We hâve now reached the important question in the case: Was 
the Oceanic at fault in failing to reverse sooner than she did? 
The testimony indicates that when the first signal was given, and 
answered by the City of Chester, the helm of the Oceanic was put 
hard a-starboard. There is, however, a discrepancy in the testi- 
mony of Pilot Myer on this point. He flrst says that the helm was 
put hard a-starboard at this time, and again hls statements would 
seem to indicate that the helm was not put hard a-starboard until 
the second signal was given; but the captain and ofiicers agrée that 
the helm was placed hard a-starboard immediately after the first 
signal. This order, it will be remembered, was given as soon as the 
City of Chester had been discovered through the fog. The distance 
at which the City of Chester was first seen was about half a mile. 
Although this vessel answered the two whistles of the Oceanic with 
two, thus agreeing to go to port, yet she did not, at any time be- 
fore the collision, act in aceordance with her signal. AU the wit- 
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neases on, tîie Oceanic i^igree that the Oity of Otester failed abso- 
lutely to comply with hep promise. Upon answering tke flrst signal, 
she seemed to.respond toher starboard belm just a trifle; but this 
was only momentary, for she seemed to be under the influence of a 
port hebn,Tf-goipg to the right, instead of to the left. Her course 
to the right was not a sudden or radical change from left to right, 
but it was a Bteady and graduai change, becoming more apparent 
ail the tim^until, when under fuU speed astern, with her helm 
hard a-starboaitdj she went to starboard so rapidly that she got 
across the bow» of the Oceanic, that vessel running into her on her 
port side some 20 feet abaft the bow. But at no time, the witnesses 
on the Oceanic ail swear, did the City of Oheister appreciably answer 
her starboard hebn, by going to the left, as she had agreed to do. 
This fact was observed by t^c pilot, Captain, and ofScers; and yet 
no steps were taken by either the pilot or the captain to ascertain 
whether the signal had been misunderstood, or incorrectly answered. 
FuUy two minutes were allowed to pass by, the vessels meanwhile 
continuing to approach each other, when the pilot, becoming alarmed 
at the aspect affairs were assnming, ordered two more whistles, — to 
go to port, — which the Gity of Chester answered also with two. 
About half a minute or thereabouts expired after this second signal 
had been given and answered^ when, for the flrst time, the order to 
reverse was giyen by the captain of the Oceanic. It appears that it 
was about tliis time that the City of Chester flrst obtained a Tiew 
of the Oceanic; and her captain, seeing that a collision was abso- 
lutèly unavoldable, also gsÈve the order of fuU spèed astern. Both 
sides agrée — that îs, the' Witnesses on the Oceanic and the City of 
Chester ooncur — that, whèn the order to reverse was given by each, 
the collision was inévitable; It is plain that this order came too 
late to be of any ntility, eveh to materially mitigate the disastrous 
efifects of thé collision, for thé City of Chester was penetrated by 
the Oceanic fuUy 10 feet, or about half her beam, and could only be 
kept afloat by keeping the Oceanic impinged in the breach, and 
even then she was kept afloat for only flve or six minutes. In 
this the Oceanic was clearly at fault. She should hâve gone fuU 
speed astern much sooner, particularly in view of the waming con- 
veyed to her in the fog signais of the City of Chester. In my 
judgment the Oceanic should hâve been reversed the instant it was 
discovered that the City oî Chester did not respond to her helm 
as she had agreed to. The situation was a critical one at that time, 
and called for immédiate action, as further developments con- 
clusively showed. It was absolutely necessary to reverse then, to 
avoid, not a mère risk of collision, but a collision itself. The risk 
of collision, to my mind, existed for some time prior. It was cer- 
tainly présent when they flrst sighted the City of Chester. The very 
object of the maneuver which the pilot of the Oceanic elected to 
adopt, and acceded to by the City of Chester, was made with the 
view of avoiding a collision. The pilot says: 

"I said: 'Now, It is time; to glve lilm two distinct wiiistles, to tell him we 
will starboard; be is now on Oùr starboard bow; he is going this way,— so that 
he may put his wheel starboard,: and clear us.' " 
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The testîmony of this witness as to when the danger of collision 
arose is signiflcant: 

"Q. Do you mean to tell us that there was but one thlng that would hâve 
saved the ship from coUidlng with you, after you first saw her, and that waa 
that she should go to starboard; that she should obey her starboard helm? 
A. Certainly. Q. That was the only thlng that -would prevent a collision, 
from the time you flrst saw her? A. Tes, sir. Q. Then, from the time you 
first caught slght of the Chester, you felt that there would be a collision unless 
she went to port? A. Tes, sir. Q. Unless she obeyed her starboard helm? 
A. Yea, sir. Q. Is that rlght? A. Yes, sir. Q. If that is the condition of 
aflairs, why did you sound the second signal? A. Because she did not go that 
way. Q. You sounded the second signal to get her to go that wayî A. Yes, 
sir." 

Again: 

"Q. As I understand, you say, when you saw the City of Chester a half 
a mile away, and some three points on her starboard bow, that nothlng could 
avert the collision or disaster except her turning to starboard. A. That is 
what It is." 

This testimony is substantiated by that of Capt. Metcalfe, and the 
other clHcers of the Oceanic. 

Now, if it was necessary, when the City of Chester came into view, 
for both vessels to act, in order to clear each other, it is too plain 
to need comment that there was a serions risk of collision. That 
being true, the instant that the ofûcers of the Oceanic saw that the 
City of Chester did not do as she ought to hâve done, with ail the 
means at their command, their skill and expérience, and in view of 
the signiflcant symptoms of danger already adverted to, they should 
certainly hâve stopped and reversed. The language of Judge Simon- 
ton in delivering the opinion of the circuit court of appeals for the 
fourth circuit in the case of The Louise, 3 0. C. A. 330, 52 Fed..885, 
is applicable to the case at bar. He says: 

"Thèse [the rules of navigation] leave but little room for mère conjecture 
in controlllng the action of the master and pilot. Each of them has In his 
power the means of ascertalning with approximate certainty the Intention and 
course of an approachlng steamer. He must use them. Notwithstandlng 
this, errors commltted by one of two vessels approaching each other from 
opposite directions do not excuse the other from adoptlng every proper pré- 
caution required by the spécial circumstanees of the case to prevent a colli- 
sion. Rule 24; The Maria Martin, 12 Wall. 47; The Scotia, 14 Wall. 181. If 
there be any uncertainty as to the Intentions of the approaching vessel, this. 
of itself, calls for the closest watch, and the highest degree of diligence, on 
the part of the other vessel, with référence to her movements; and it be- 
hooves those In charge to be prompt in availing themselves of every resom-ce 
to avoid, not only a collision, but the risk of such a catastrophe. The Mani- 
toba, 122 U. S. 108, 7 Sup. Ct 1158." 

In The America, 92 U. S. 432, Mr. Justice Clififord, si)eaking for 
the suprême court, said : 

"Salllng rules were ordained to prevent collisions between ships employed 
in navigation, and to préserve llfe and property embarked in that perilous 
pm-suit, and not to enable those whose duty it Is to adopt, If possible, the 
necessary précautions to avoid such a disaster, to détermine how little they 
can do in that direction wlthout becomlng responslble for its conséquences, 
in case It occurs." 

Again: 

"Rules of navigation are ordained to préserve llfe and property, and not to 
promote or authorlze collision. Even flagrant fault commltted by one of two 
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vçssels approachlng eaQhiOther from opposite directions will not exeuse the 
other ffom adopting every précaution to prevent a collision. The Maria Mar- 
tin, 12 Wall. 47." 

The case of The Khédive (decided by the house of lords in 1880), 
5 App. Cas. 876, is in point. The jfacts of that case were not as 
strong against the vessel failing to reverse in a seasonable time as in 
the case at bar. There the collision had been precipltated by anoth- 
er vessel^the Voorwaarts — suddenly altering her course. The mas- 
ter of the Khédive, thus taken unawares, gave the order to place the 
helm hard a-starboard, and for the engineers to stand by the engines, 
ready for àny eînergency. About a minute and a half later, he gave 
the order "Full speed astern." But, after an elaborate considération 
of the case, the house of lords held that he gave the order to reverse 
too late; that he should hâve done so when he d'irected the engineers 
to stand by their engines; that thé rulé of navigation that "every 
steamship, when approaching another ship, so as to involve risk of 
collision, shall slacken her speed, or, if necessary, stop and reverse" — 
which is the same as our rule (article 18 oî the act of March 3, 1885) 
— gave the master no discrétion when risk of collision was présent ; 
that he was bound to stop and reverse at the flrst moment of danger; 
and that, as he had not done so, the Khédive was in part to blâme. 
Lord Blackbùm observes: , 

"We are advised, and are o( opinion, that under the clrcumstances, and in 
the position o( those two shlps, it was quite right that the helm of the Khédive 
should be put hard a-starboard. But then cornes the question whether the 
captain ought not, at the tlme he gave the order to put the helm hard a-star- 
board, to hâve ordered the engines to be stopped and reversed. It was ob- 
vions that at that moment there were two steamshlps approaching each other 
in great danger of collision. It is obvions, therefore, that the rule of navi- 
gation applied, unless there were something which made it necessary, for 
the saf ety of the navigation, that the rule as to stopping and reversing should 
not be acted upon," 

Speaking of the conduct of the master of the Khédive, he says : 

"He at once took In the situation, and was aware that there was risk of 
collision, and that it was Imminent, if not inévitable; and he acted with 
great promptitude and sklll, so as greatly to allevlate the violence of that in- 
évitable condition. But he did not stop and reverse, nor even slacken his 
speed; and there he departed from the course prescribed by régulation 16. 
Nor was there anything in the clrcumstances renderlng a departure from thls 
rule necessary, in order to avoid immédiate danger. Even if it would, in the 
absence of such p. positive rule, be better seamanship to keep way on the ship, 
iu order to make her more manageable (whicli is not clear), the législature 
lias thought it better to prescribe the course which must be foUowed." 

In the case at bar, f uUy 2^ minutes, at least, were allowed to pass 
by, after the dangerous proximity of the City of Ohester had been dis- 
covered, before tbe order to reverse was g'iven, and then the risk of 
collision cannot be said to hâve been an imminent one. It was a 
foregone conclusion. The order to reverse was delayed in the face of 
the fact that, during ail this time, it was seen that the City of Chester 
was not answering her helm, and was not going to port, but, on the 
contrary, was going to starboard. The City of Chester was not, in 
fact, executing the maneuver relied on to avoid a collision. This was 
observed from the flrst. The pilot and captain of the Oceanic should 
therefore hâve appreciated the imminent risk of collision the instant 
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they saw that the City of Cliester did not respond to ter helm, and 
should hâve acted promptly. They neither stopped, nor did they 
reverse. They now seek to justify their tardy action upon the 
ground that, as the master of the City of Chester had signaled that 
he would go to port, they Were justifled in relying upon that signal, 
and this in the face of, and with positive and convincing évidence 
of, facts which showed that the City of Chester was not doing as 
she had agreed to do, but was doing just the opposite. If they did 
not observe thèse facts, they should hâve done so, and their failure 
to do 80 cannot be excused. 

In the case of The Béryl (decided by the court of appeals) 9 Prob. 
Div. 137 (1884) Brett, M. R, held that although the Béryl had the 
right of way, and had slackened her speed from a quarter to a half 
a mile distant from the Abeona, and had stopped and reversed some 
300 yards distant, she was still in fault, for failing to reverse soon 
enough, and she was held mutually liable with the Abeona. The 
learned judge observed: 

"I am sorry, in this case, to hâve to corne to the conclusion to which I feel 
bountl to corne. I take it that the basis of the régulations for preventing col- 
lisions at sea is that they are instructions to those in charge of ships, a» to 
their conduct; and the législature has not thought it enough to say, 
'We will give you rules which shall prevent a collision.' They hâve gone 
further, and said that, 'For the safety of navigation, we will give you 
rules which shall prevent rlsk of collision. It is not enough if you do 
only that which will apparently prevent a collision. We will give you 
rules which shall regulate your conduct, not merely for the purpose of 
preventing even a risk of collision.' » ♦ • Another rule of interpréta- 
tion of thèse régulations is (the object of them belng to avoid risk of 
collision) that they are ail applicable at a time when the risk of collision eau 
be avoided,— not that they are applicable when the risk of collision is already 
fixed and determined. We bave always said that the right moment of time 
to be considered is that which exists at the moment before tbe risk of colli- 
sion is constituted. The words are not, if two ships under steam are cross- 
ing with a risk of collision,' but 'are crossing so as to involve risk of collision;' 
that is, the moment before there was a risk of collision." 

And again he observes : 

"That rule [to slacken speed, or to stop and reverse], in my opinion, like ail 
the others, applies particularly to the moment before the risk of collision is 
constituted and exists. It is at a time when the action of both steamei-s is 
such as to involve risk of collision. At that moment of time, if what they are 
doing involves a risk of collision, they are both to slacken their speed. It 
applies to each of them. But it may be that the condition of things just be- 
fore the moment when the risk of collision is to be constituted is such that 
slackening will not avoid that risk of collision, and that it requires another 
maneuver, namely, that of stopping and reversing, and then they must stop 
and reverse, either one of the other, or both. That, again, is an instruction as 
to tlie conduct of men, and it caunot be that they are to do that thlng merely 
because it is pioved afterwards that there was a risk of collision, or if there 
was risk of collision about to be constituted. It must apply if the circum- 
stances are such that an officer of ordinary skill and care would be bound to 
corne to the conclusion that if the ships continue to approach each other there 
will be risk of collision." 

The case of Fabre v. Steamship Co., supra, involved the question 
of responsibility for a collision between the steamship Umbria and 
Iberia near the entrance to New York harbor. The district court 
held that the Umbria, alone, was in fault. The circuit court of ap- 
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pealsf fownd that botU. v^ssels were to blâme, an^, in commenting on 
the cpiiâuct of the Iberifi^ said: 

"Durlûg the Interval' of iprobably eight minutes, the wWstles 6f the tTmbria 
appaifentiF continued to beat steadily at ab&ut the same place, on the Iberia's 
port hand.: This shoijld hâve made It dear to the master of the Iberla that 
the vesselS were approaching, so as to Involve the rlsk of Collision. Under 
such çtfçtùûstances, It wftÏB hls imperâtlvè duty to stop Ma veseel untll he 
could cwné to a clear undeiJstoiidlng of thé course of the Umbria. The event 
proved tbat she would haye esysaped, if her engines had been put at full speed; 
but It could not be foretoid tlî,at she çoûld do so, and the only proper course 
was to observe the rvde whith requires steamvessels, when approaching one 
another, so a» to Involve risls of collision, to slaclîen speed, or, if necessary, 
stop andréverse. It Is the iroPCTative ride, when two steamers are approach- 
ing each other in a fog, and; the signais of eaoh of them indicate that they are 
drawlng together upon opposite or crossing courses, for each to stop until a 
clear undefstanding is reachéd^ with regard to their respective positions and 
courses; arid, if there be ani' confusion of signais, or any other apparent risli 
of collision, not bnly to stop, but to reverse their engines." 

The court cites a ûumber of cases in support of this doctrine; 
amongotiiers, that of Th^ Béryl, supra. There are also many other 
cases to taèiSanie eflectj 'and while it iaay appear that the situations 
in thèse several cases difer in some particulars frpm the one at bar, 
nevertheless the rule of safety, as declared by the courts, is ap- 
plicable hère, and détermines that the Oceanic, under the circum- 
stances of her situation, was at fault, in not stopping and reversing 
her engines in time to prevent the collision. In this connection, the 
conduct ôf the captain and pilot with respect to the probable effect 
of the tidal current upoft the City of Chester should not be oyer- 
looked. They both adinit. that they did not take into considerg,tion 
the probable eflfect which the tide rip or cross current, which they 
knew the Gity of Chester had to cross, would hâve on her starboard 
helm. They claim that this was a matter solely for the captain of 
the Gity pf Chester to hâve taken into considération when he as- 
sented to their signal to go to port. They claim, further, that they 
did not know, as a matter of fact, the position of the City of Chester 
with respect to the tide rip. But they admit that they knew where 
the tide rip was, and they admit that they knew the position of the 
City of Chester, for they had sight of her when she was a half a mile 
ofiE, — so they claim, — and kept her in view continuously up to the 
collision. Putting ail this information together, it could not hâve 
been such a diflaculttaskto détermine — approximately, of course — the 
fact whether oç not the City of Chester had or had not crossed the 
tide rip. But they confess that they did not give "the matter of the 
Chester being caught in that tide any considération whatever." 
And yet tiie captain admits that a vessel going f rom slack water into 
a cross current would be carried off her course, to some extent, 
and that such was the effect of this tide rip upon vessels crossing it, 
going out of the harbor; and he also states it as his opinion that, 
when he flrst caught sight of the City of Chester, she had not yet 
crossed that rip. Hesays: 

"Assutning the position of the Chester to be half a mile from me, on my 
starboard bow, when the flrst signal was given, she was not within the Influ- 
ence of that tide rip, In the neighborhood of Fort point" 
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He therefore knew, or should hâve known, that the City o£ Chester 
had to cross that current, and yet he confesses that he gave the mat- 
ter no considération vphatever; in other words, he ignored this 
factor completely, and the order to go to port was given by the 
pUot, and insisted on, regardless of the probable eflect of the flood 
tide on the helm of the City of Chester. 

In the case of The John H. May, 52 Fed. 882, Judge Butler said: 

"He [the captaîn] says that he was unaware of the state of the tlde, whlch 
tended to carry the barge upward. This was inexcusable ignorance, for 
whlch, also, hls vessel must answer." 

In the case of The Ogemaw, 32 Fed. 919, the same doctrine is 
aflmied: 

"A steamer bound to keep out of the way must, at her own péril, shape her 
course for a safe margin against the contingencles of navigation and the effect 
of tide currents." 

In view of thèse established rules of navigation, the conclusion is 
reachëd that the Oceanic was at fault in her movements, and, f ailing 
to use ordinary care in attempting to pass the City of Chester, she 
is mutually responsible with the City of Chester for the damages 
resulting from the collision. 

As to the amount of damages: The deceased, Henry Smith, was 
32 years of âge, and in first-class health. He had been married for 
some five years and a half, and was the father of three children, one 
of whom, Myrta Smith, also lost her life in the disaster. He had 
been engaged, just previous to his death, in the dairy business, in 
Sacramento, Cal. His widow testifies that he owned some property 
in connection with the dairy business, 160 acres of land, about 45 
cows, 10 or 15 head of horses and mules; that he supported himself 
and family, including his father and sister-in-law; that the family 
expenses were from |75 to |100 per month, and that he made from 
$50 to |75 over that sum a month. His yearly earnings would there- 
fore, at that rate, amount to from |1,500 to |2,100. He had |500 
on his person when drowned, which was missing when his body 
was found. Testimony was introduced to show that, to purchase 
an annuity of |1,500, on a maie person 32 years of âge, and in good 
health, would require |24,882 in cash. There are, however, con- 
sidérations involved in determining the value of a life not embraced 
within the rules of the annuity tables. Morgan v. Southern Pac. 
Co., 95 Cal. 521, 30 Pac. 601; Cheatham v. Eed Kiver Line, 56 Fed. 
248; In re Humboldt Lumber Manuf'rs' Ass'n, 60 Fed. 428. In 14 
States, thèse considérations hâve found expression in statutes limit- 
ing the amount that may be recovered for the death of a person to 
|5,000, and in two states and one territory the law limits the amount 
to 110,000. There is no limitation in this state. Section 377 of the 
Code of Civil Procédure provides that "such damages may be given 
as under ail the circumstances of the case may be just." The stat- 
utes of those states which flx a limit hâve been noticed by the courts 
in other states, and hâve had weight in flxing the amount of dam- 
ages. In view of ail the circumstances of this case, I will assess the 
damages caused by the death of Henry Smith at $10,000. 
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])|yr!ta Smith was over 4J years of âge, and in good health. The 
suprême court of tMs state, in Morgan v. Southern Pac. Oo., 95 Cal. 
510, 30 FslÇ. 603, held that in an action by a parent to recover dam- 
ages for the death of a minor child, caused by négligence, the main 
élément of damage is the probable value of the services of the de- 
ceased during minority. Manif estly, there is no rule that will enable 
the court to estimate, with any degree of accuracy, the probable 
value of the services of a child. But as the statute gives the right 
of action for the beneflt of the parent, without regard to circumstan- 
ces, I must détermine that there is some injury, which I fix in the 
sum of $1,000. 
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McCtTLLOUGH v. NEW YORK, N. H. & H. tt 00. et al. 

NEW YORK & N. STBAMBOAT 00. T. THE TBANSFER NO. 4 et al. 

(Circuit Court of Appeals, Second Circuit, April 19, 1894.) 

"Nos. 61 and 92. 

1. Collision betwben Steamers— Signals— Mutual Fault. 

On a dark nigbt, a steamboat comlng with an ebb tîde down Bast 
rtvei:, having i'oùnded Hallett's point, intending to go down the channel 
Westerly of Blackwell's Island, and a tug with a car float alongslde com- 
lng up the easterly channel, intending as she cleared the Island to cross 
to the New York shore and go Into the Harlem river, each mlstook the 
intention of the other, and tji'e steamboat and car» float coUided just above 
the island. No signais were glven, except a single blast by the steam- 
boat just before the collision. Edd, that the mutual mlsunderstanding which 
caused the collision would not hâve happened had the vessels given the 
signais rèquired by the inspectors' rules, and both steamboat and tug were 
therefore in fault. 55 Fed. 98, afflrmed. 

2. Admiraltt Jurisdiction— Damages for Loss of Life— State Statute. 

Under a state statute givlng the admluistrator of a person killed by nég- 
ligence of another a right to damages therefor for the beneflt of the next 
of kin. a libel in personam may be maintained for such daimages for death 
caused by a négligent collision on navigable waters withln the state. 55 
Fed. 98, afflrmed. 
8. Master and Servant— Négligence— Vick Principal or Fbllow Servant. 

The master of a steamboat, while in command and directing her move- 
menta, Is a vice principal of -the owner, and not a fellow servant of the 
engineer, .so as to prevent recovery of damages from the owner for the 
death of the engineer by a collision due in part to the master's négligence. 
Rallway Co. v. Ross, 5 Sup. Ct. 184, 112 U. S. 394, foUowed. 55 Fed. 98, 
. reversed on this point. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Thèse were two libels, one in personam, by Mary McCullough, 
as administratrix of Patrick McCullough, deceased, against the 
New York & Norwalk Steamboat Company, owner of the steamboat 
Oity of Norwalk, and the New York, New Haven & Hartford Eail- 
road Company, owner of the steamtug Transfer No. 4 and of Car 
float No. 16, for damages for the death of said Patrick McCullough 
by a collision between the steamboat and the car float while in tow 
of the tug; the other a libel in rem, by the steamboat company 
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against the tug and car float, for damages to the steamboat by the 
same collision. The district court found both steamboat and tug 
in fault, and divided the damages to the steamboat between them, 
and awarded half damages for the death of McCullough against the 
railroad company, only, as owner of the tug. The administratrix 
and the railroad company appealed. 

Josiah A. Hyland, for appellant McCullough. 

Wheeler H. Peckham, for appellant New York, N. H. & H. E. Co. 

Frank D. Sturges, for appellee New York & N. Steamboat Co. 

Before WAIiLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. About 3:30 a. m. of March 30, 1893, 
the City of Norwalk, a steamboat bdonging to the New York & Nor- 
walk Steamboat Company, came into collision with car float No. 
16, in tow of the tug Transfer No. 4, both belonging tb the New 
York, New HaYcn & Hartford Eailroad Company in the East river, 
just above BlackweU's Island. The Norwalk sustained damages, 
and Patrick McCullough, her engineer, lost his life. The owners 
of the Norwalk libeled the tug and car float The district judge 
held both tug and steamboat in fault, and divided the damages. 
From such decree the railroad company appealed. 55 Fed. 98. 
McCuUough's administratrix sued the owners of both boats, alleging 
a joint wrong. The, court below found both boats in fault, and 
the deceased free from contributory négligence,* it assessed the 
damages at the statutory amount (|5,000), and condemned the own- 
ers of the tug to pay one-half, absolving the owners of the City of 
Norwalk from payment, on the ground that the intestate was an 
employé, and could not recover for négligence of a fellow servant. 
The railroad company and the administratiir (libelant) both ap- 
pealed. 

The case between the owners of the two boats may be ftrst consid- 
ered. At the time of the collision the weather was fair; the night 
starlight, but dark; the tide was ebb, and the current about four 
knots. The City of Norwalk came down the river at a speed of 
about 8 knots (making about 12 by land), and rounded Hallett's 
point, where there is a sharp bend. She was bound for New York, 
and from Hallett's point could hâve proceeded either down the 
westerly channel, between BlackweU's Island and the New York 
shore, or down the easterly channel, between that island and the 
Long Island shore. It was her intention to pursue the former 
course, which was her usual one, although sometimes, when she had 
freight for points on the east shore, she took the easterly channel. 
The tug, with the car float lashed to her starboard side, came slowly 
against the tide, through the channel to the east of BlackweU's 
Island, bound for the New Haven docks in the Harlem river. From 
the island she might either hâve proceeded in an eddy along the 
Astoria shore, passing between Hallett's point and Flood Eock, and 
thence northerly of Flood Eock and Mill Eock, or, as she cleared 
the island, she might hâve struck across to the New York shore, 
keeping to the southerly of the two rocks above mentioned, and so 
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<fe, bétWèen Mil Eock and the New Tfork shore, into Harlem river. 
SometimëÉ she took one of thesé courses, sometimes the other, it 
being heir intention on the night of the collision to take the latter. 
Ail lights were properly set and burning. The story of the City of 
Norwalk iâ aa follows: Her mastër Was at the wheel; the mate in 
the pilot house on lookout. She roundèd Hallett's point on a course 
to pass within 100 feet of Flood Eock on its south side, and, when 
about "on the upper end of Flood Eock," saw the red light and 
range lights on the tug and the bow light of the float bearing on 
the steamboat's port bow:, aJid about a quarter of a mile distant. 
The master of the City bf ÏTorwalk supposed the tug was on a course 
towards the eddy on the Astoria shore, to take advantage of that 
eddy. Thè steamboat proceeded on at the same speed in order to 
keep her Under control, ahd when past Flood Eock, and heading to 
go dpwn .thé channel between Blackwell's Island and New York, 
the green light of the tug suddenly câme into view, she having star- 
boarded \er helm; and thé tide, as she swung to port, shot her 
rapidly towards the steamboat Immediately upon the green light 
of the tug coming into vieW, a signal of one whistle was given by the 
steamboat, her helm was piit hard a-port, and she continued on in the 
hope of . crossing the tug's bow, ît being impossible to stop her, and 
thus prêtent a collision. No answer was given to this signal by 
the tug, and she also apparently continued on, so that the vessels 
came together with great force, the port corner of the float (which 
projected bëyond the tug) striking the port side of the steamboat a 
little aft her Stem. The cîaim of the Transfer is as follows : When 
near Gibb's point, which is in the channel east of Blackwell's Island, 
she starboarded her helm so as to stem the true tide and pass close 
to the point of the island, within 100 feet of the shore, and from 
there tô thé Harlem river; that when near Blackwell's Island 
light she for the flrst time saw the Norwalk near Flood Eock, showing 
a green light; that the boats were then green to green, and that 
suddenly, when alûiost abreast of the Transfer to the east, the Nor- 
walk showed her red light, and tried to cross the bow of the Trans- 
fer;' hen ce, the collision. Thèse stories are direct contradictions. 
If the Norwalk navigated as she says she did, it was impossible for 
her to show her green light to the tug, and, if the tug's story is cor- 
rect, it must hâve been her green, and not her red, light, which she 
showed to the steamboat. Without undertaking to détermine the 
précise movements of the vessels, and theîr successive and respective 
positions in the channel, the district judge held both in fault for 
failure to give the signais required by the inspectors' rules. In the 
conclusion thus reached by the district judge we concur. 

Manifestly this collision happened because the master of each 
vëssel inferred f rôm such indications as he noted that the other was 
abôut to take a particular one of two known courses, when, in fact, 
that! other's intention was to take the other course. It is the very 
object df the law providing for the giving of signais to increase the 
number of indications which may be noted and reasoned from, 
thus promoting the accuracy of the inferences drawn from them. 
That both vessels fàiled to cônform to the inspectors' rules is hardly 
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disputed. Gounsel for thé tug admits that, "in not sounding the 
whistle when lie flrst discovered the Norwalk, Gapt. Harper omitted 
a précaution enjoined upon him by the statute," that it was "a tech- 
nical violation of the rule," though he seeks to excuse it, either as 
not contributing to the catastrophe or as overshadowed by some sub- 
séquent fault of the other vessel, which was, as he contends, the 
more immédiate cause. That the Norwalk flatly violated rule 5, 
requiring a steamer nearing a short bend or curve in the channel to 
give a prescribed signal, is indisputable; she gave no signal whatever 
before rounding Hallett's point, and none after, save only the single 
blast in the jaws of the collision. When violation by each vessel 
of an express rule of navigation is plainly apparent, each must be 
held to blâme, unless it is clearly shown that the technical fault 
did not contribute to the collision. The évidence, however, does not 
warrant any such excuse. The Transfer had no stationed lookout, 
the master acting as pilot and lookout both. He did not see the 
Norwalk's lights, when they first came within his fleld of vision 
from around Hallett's point, nor until she had got across to Flood 
Rock. How can it be said that if the Norwalk had blown the alarm 
whistle, which the law required of her, before she rounded the bend, 
he would not hâve heard it, or that, hearing it, he would not hâve 
regulated the tug's movements so as to avoid collision, especially if, 
immediately upon sighting the Transfer, the Norwalk had blown the 
single blast which would hâve indicated her intention to pass to the 
starboard? The master and mate of the Norwalk failed to see the 
Transfer as soon as she came within their fleld of vision. If the lat- 
ter had sounded two blasts, as the rule required her to, indicat- 
ing her intention to go to port, how can it be said that such notice 
of her présence and intended course would not hâve prevented the 
misunderstanding on the part of the Norwalk which brought that 
vessel across the Transfer's bow? We agrée, therefore, with the dis- 
trict judge in the conclusion that the mutual misunderstanding 
which caused the collision would not hâve happened had the ves- 
sels given the signais required by the inspectors' rules. Both were 
therefore in fault. 

The case of the administratrix against the owners of the two ves- 
sels présents some further questions. It is contended that a libel 
in personam for damages for loss of life under the state statute can- 
not be maintained in admiralty. This objection has been most ex- 
haustively discussed by the learned district judge, and ail the au- 
thorities bearing upon it stated and analyzed. There is nothing to 
add to his disposition of the question in the subdivision of his opin- 
ion which deals with it, except to say that we fully concur therein. 
The damages were the resuit of a tort committed on navigable wa- 
ters of the United States, — the tort by place and circumstance a 
maritime one ; the locality was within the waters of a state which by 
its statute gave to the administrator of the person killed a right 
to receive, for the benefit of the next of kin, a sum of money by way 
of damages for the death of the intestate. The suprême court has 
expressly held that such statutes are valid, even when the tort 
was committed on navigable waters, in the absence of any régulation 
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of the sn"bject by congress. Steamboat Co. v. Chase, 16 Wall. 522; 
Sherlock v. AUing, 93 tl. S. 99. Thère is no question hère of an at- 
tempt to create a' maritime lien by state law; that law simply gives 
in certain cases a légal right to damages for a tort, which surviTes 
the person injured, and passes as do other rights of property, to the 
légal successor to his estate. The admiralty courts, before the 
passag'é of the statute, exercised jurisdiction over precisely such 
claims for damages, when brought in his lifetime by the person 
injured, and there seems no sound reason why they should not ex- 
ercise like jurisdiction when the tort is committed in a locality 
where the municipal law préserves the right to redress beyond the 
life of the injured person. It is not logically an enlargement of 
jurisdiction so as to cover a gênerai subject not cognizable before, 
but a mère increase of the varieties of cases embraced within that 
subject. 

The only question left for considération is whether the fact that 
the collision which caused the damage was due in part to the nég- 
ligence of the master of the City of Norwalk will prevent any recov- 
ery by thfe administratrix against the owner of that vessel, on the 
theory that the master and the deceased were fellow servants. On 
this point we disâgree with the district judge, being of the opinion 
that the case is entirely within the principle laid down in Eailway 
Co. v. Ross, 112 tJ. S. 394, 5 Sup. Ct. 184. There the conductor of a 
railway train was held nOt to be a fellow servant with the engineer, 
because the conductor had its entire control and management, com- 
manded its movements, directed when it should start, at what sta- 
tions it should stop, at what speed it should run, and exercised con- 
trol over the persons employed upon it. We are unable to distinguish 
such a conductor from the master of a ship, who, certainly while 
he is on deck and in coinmand, directs its movements, régulâtes 
its speed, and Controls the ship's company. If the conductor rep- 
resents the owner, as a vice principal, most certainly the master 
does. The distinction drawn in Quinn v. Lighterage Co., 23 Ped. 
363, is not applicable, for the master was in charge of the steamer 
and acting as master. He was exercising command, not simply 
assisting in the discharge of sOme minor duty entirely outside of a 
master's functions; and, while thus in command, directing the 
steamer's movements, he so negligently directed them as to cause 
collision. 

The decree of ^e district court in the libél of the steamboat com- 
pany against the u^ransfer isaflfirmed, with interest and costs. In 
the other case the decree in favor of the libelant against the rail- 
way company is afflrmed, with interest; the decree dismissing the 
libel against the Norwalk Steamboat Company is reversed, and 
cause remanded, with instructions to decree against that company 
for half the statutory damages, with interest, and costs of both 
courts. 
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FINANCE CO. OP PENNSYLVANIA et aL v. CHARLESTON, 0. & a E. 

CO. et al. 

Ex parte HUDSON. 

(Circuit Court, D. South Carolina, May 2, 1894.) 

COBPORATIONS— FOHECLOSTJRE— JUDGMBNT FOR TORT. 

Upon foreclosure of a railroad mortgage, a judgment for Personal Injuries 
wlU take precedence of the mortsrage, in the distribution of the proceeds 
o( sale (Code N. O. §§ 685, 1255), although the action on which the 
judgment was founded was not brought wlthin 60 days of the registratlon 
of the mortgage. 

This was a pétition flled by H. T. Hudson, Jr., in tlie case of 
the Finance Company of Pennsylvania and others against the 
Charleston, Cincinnati & Chicago Railroad Company and others, 
asking payment of a judgment, rendered in his favor for personal 
injuries, ont of the proceeds of a foreclosure sale, prior to the pay- 
ment of the mortgage debt. 

R. W. Memminger, Jr., and Mitchell & Smith, for petitioner. 
Smythe & Lee and P. D. Walker, for receiver. 

Before SIMONTON, Circuit Judge, and BRAWLEY, District 
Judge. 

SIMONTON, Circuit Judge. This pétition seeks payment of a judg- 
ment against the Charleston, Cincinnati & Chicago Railroad Company 
from the proceeds of sale, in priority to the mortgage debt. ïhe 
petitioner was injured in his person by a train of the Charleston, 
Cincinnati & Chicago Railroad Company at Blacksburg, S. C, on 
April 9, 1887. On 13th October of the same year he brought his 
action against the railroad company in the state court of Cleveland 
county, N. C. In this action he was nonsuited in invitum. There- 
upon, in a very short time afterwards (2d October, 1888), he brought 
a second action in the same court. The cause was removed into the 
circuit court of the United States for the western district of North 
Carolina, and resulted in a verdict for tne plaintiff. Judgment was 
entered in the sum of $1,500 and costs, 17th January, 1893. 

On 8th October, 1887, a mortgage was recorded in Cleveland 
county, N. C, executed by the Charleston, Cincinnati & Chicago 
Railroad Company on 9th August, 1887, covering ail the property 
of the said company, and operating as security for ail the first mort- 
gage bonds of the said company, in aU nearly $7,000,000. On lOth 
day of December, 1890, proceedings for the foreclosure of this mort- 
gage were instituted in the circuit court of the United States for 
the district of South Carolina, under which proceedings D. H. 
Chamberlain was appointed receiver. Ancillary proceedings were 
flled in the circuit court for the western district of North Carolina, 
and the same receiver recognized and appointed. The proceedings 
resulted in a sale of ail the property of this railroad company for a 
sum greatly less than the amount due on the flrst mortgage bonds; 
the property sold consisting in part of property in the western dis- 
v.6lF.no.4— 24 
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trict of North. Oarolina. The scope and prayer of this pétition ia 
;*o obtain payiiient of tMs jndgmèht otit of tlie ppoceeds of sale in 
priority to and préférence over th'e mortgage bonds. A pétition of 
the same purport was flled in tlie cii^quit court of the United States 
for the western district pf Nprth Jbarolina. The district judge 
holding said court, following the pràctice now flxed, did not auter- 
tain the pétition, but referred it to this court, in which the original 
prdceëdings were had. Clyde v. Eaîlroad Co., 56 Fed. 539; Cen- 
tral Jrnst Co. V. Ëàst Tennessee, V. & G. R. Co., 30 Fed. 896. 

Tii'é; question, then, is, can this judgment take priority in the dis- 
bursement of the proceeds of sale over the mortgage which was 
foreclosed? And this question it is admitted must be determined 
by thë law of North Cârblina. Thè statute law of North Carolina 
beariûg iùpon this question is found in the Code of North Caro- 
lina. Thîs Code was'enacted 2d Marçh, 1883, and has force and 
effëct as à tvhole, as if it were onè statute enacted on the same 
dayj'Without regard* to the actiiaî date of the ratification 
of the Code, and of the acts made a part thereof. Code N. C. 
§ 3876, 1 In section 685, p. 269; uflder the head "How Corporations 
May Convey by Deed; Yoid as to Existing Creditors," we iind, 
after a sentence which authorizes corporations to convey lands and 
ail other property by iëedi sealed with. the commôn sèàl and signed 
by the presiding ofBcer of the corporation and two other members 
in the présence of witnesses, this provision is made: 

. "Buit any conveyance of Its property, whether absolutely or upon condition, 
In trust, or by way of mortgage executed by any corporation, shall be void and 
of no effect as to the creditors of said corporation, existing prlor to, or at the 
time of the exécution of said; deed, and as to torts committed by such corpora- 
tion, Its agents or employées prior to, or at the time of the exécution of said 
deed:, provlded, said creditors, or persons injured, or their représentatives 
shall cdtnmence proceedlngs or actions to enforce their claims against said 
corporation wlthln sixty days after their registration of said deed, as requlred 
by law." 

Were this the only provision of the Code, the question would not 
présent much difficulty. The injury was infiicied the 9th AprU, 
1887. The mortgage was recorded 8th October, 1887. The action 
în which the judgment was recovered began October 2, 1888. This 
action, it is true, was brought after nonsuit, but it is entirely inde- 
pendent of, and cannot be connected with, the flrst action, which 
is as if it never existed. Wilson v. Insurance Co., 27 Vt 99; Rid- 
dlesbarger v. Insurance Co., 7 Wall. 386; Harris v. Dennis, 1 Serg. 
& R. 236; Busw. Lim. & Adv. Poss. § 362; State v. Hankins, 6 Ired. 
428; Barino v. McGee, 3 McCord. 452; Best v. Town of Kinston, 106 
N. C. 205j 10 S. E. 997. 

But in the same Code, and enacted at the same time as part 
thereof, ie section 1255, p. 499, which déclares: 

"Mortgages of incorporate companies upon the property or eamings, whether 
on I^oqds or otherwise, hereafter issued, shall not hâve power to exempt the 
■propertj' or eamings of such incorporations from exécution for the satis- 
■' faction of any judgment obtained in courts of the state against such incorpora- 
tion for labor perfôrmed, nor for material fùrnished such incorporation, nor 
<6r torts committed by such Incorporation, Its agents or employées, whereby 
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auy person Is killed or any person or property injured, any clause or clauses 
in such mortgage to the contrary notwlthstanding." 

Clearly, thèse two sections hâve the sarae sanction, and are of 
equal authority. They must be reconcUed, else both provisions must 
fail. Both became law at the same moment of time, and the 
positions occupied by them cannot control the validity of either. 
Code N. C. § 3876. Do they really confliet? There are some dif- 
férences between them. Section 685 relates entirely to claims, 
choses in action, creditors of every description by contract or tort 
of ail kinds. Section 1255 is conflned whoUy to exécutions upon 
judgments obtained in the courts of North Carolina, without quali- 
fication, — "any judgment." 

Section 685 applies to every class of creditors and every class of 
torts, provided that the creditors are in existence, or the torts be 
committed prier to or at the time of the registration of the deed. 
Section 1255 applies only to certain classes of creditors, — those for 
labor performed and for material furnished such corporation; and 
to a limited class of torts, — those whereby any person is killed, or 
any person or property injured. Section 685 applies to deeds and 
conveyances of every description, and gives the artificial being — 
the corporation — the right to exécute them. Section 1255 is con- 
flned to mortgages. Section 685 invalidâtes and annuls ail deeds 
of every kind as to those classes protected by it who fiilfill the 
conditions of the statute; and, if they act, the deed becomes a nul- 
lity. Section 1255 does not impair the validity of the mortgage, or 
affect it, save and except that certain creditors and certain per- 
sons suffering from its acts may look to its eamings and its property 
for relief, notwithstanding the mortgage. The provisions of sec- 
tion 685 manifestly are designed to prevent a fraudulent convey- 
ance by a corporation contemplating insolvency to the détriment of 
its existing creditors. It recognizes the principle that the property 
of an insolvent corporation is a trust fund for the beneflt of its 
creditors. Œving to this créature of the lavF the rights of property 
of a natural person, the statute in express terms protects its ex- 
isting creditors from fraud in disposition of this property. 

ïhe provisions of section 1255 manifestly recognize that equity 
which, in the décisions of the suprême court, underlies Fosdick v. 
Schall, 99 U. S. 235, and the cases following it. Whoever contributes 
to keep a corporation a going concern by materials or labor must be 
provided for before mortgage creditors can claim ont of the earn- 
ings; and so also ail expenses incident to the keeping it a going 
concern, including in thèse expenses ail damages for injuries done 
to life, person, or property in keeping up this life of the company, 
enjoy the same préférence. The original act, which has been in- 
corporated and re-enacted in the Code as section 685, was passed 
in 1798. At that time corporations were comparatively in their 
infancy. The act which came into the Code as section 1255 was 
passed originally in 1879. Between 1798 and 1879 corporations had 
largely increased in number and importance. They are used in 
every department of business. They control ahnost the entire 
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opération of manufacture, and they hâve engrossed the carrying 
trade. They now employ vast Bodies of laborers. They create a 
constant deniand for materials. They make use of plant and ma- 
chinery dangerous to human life, persons, and property. The^ in- 
cur large débts, and the practice is almost universal of adding to 
their working capital by the issue of bonds secured by mortgage. 
The act was passed to meet this changed condition, lie very life 
of corporations, their usefulness to their stockholders, and to their 
mortgage bondholders, who are almost as much interested in their 
well-beiçg as the stockholders, require and demand the ready pro- 
curement of labor, facility in the purchase of materials, and the 
employment of plant and machinery involving the dangers to which 
allusion has been made. This last-named statute was passed to se- 
cure labor and materials, and to give ample protection against the 
necessary conséquences of the use of plant and machinery. It 
has been earnestly urged that thèse two sections should be read 
in pari materia; that the limitations, or perhaps we should say the 
condition précèdent of the replacing section 685, should also be 
read in connection with section 1255. But such a construction 
would seem to defeat the intent of this section. Its bénéficiai pro- 
visions would be limited to the period of 60 days from the regis- 
tration of the mortgage, and. thenceforward ail debts for labor and 
material, and ail claims for injury to life, person, and property 
would be subjected to the prior lien of the mortgage debt, and in 
many, if not in ail, cases would be barred of relief. 

It appears to us that this judgment and the exécution thereon 
are protected by section 1255, and that the amount therein set out 
should be paid in préférence to the mortgage debt. There bave 
been no eamings. The property has been sold, and provision has 
been made for the payment of claims of this character. Let the 
claim be paid out of the proceeds of sale if thèse be suflftcient for 
this purpose. 

BRAWLEY, District Judge, concurs. 



MERCANTILE TBUST CO. v. CHICAGO, P. & ST. L. RY. CO. et al. 
(Circuit Court, S. D. Hlinols. December 4, 1893.) 

RiGHT TO FORECLOSE TruST DekD. 

A railroar" mortgage provided that, nntll default, the mortgagor should 
be permitted to remain In possession. It also provided that in case of de- 
fault in the payment of interest, and such default should continue for 
six months, it should be the duty of the trustée to talie appropriate proceed- 
Ings at law or in equity to enforce the rights of the holders of bonds upon 
a réquisition of holders of at least one-third in amount of the bonds. Beld 
that, whatever rlght a bondholder has, he has the right to hâve the trustée 
enforce for his benefit, and that therefore the trustée could file a blU to 
foreclose, upon default In the payment of interest, although such default 
had not continued for six months. 

This was a suit by the Mercantile Trust Company for foreclo- 
sure of a mortgage given by the défendant the Chicago, Peoria & 
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St. Louis Eailway Company and others, upon default in the pay- 
ment of interest. Défendant demurred. 

Article 2 of the mortgage provlded that "until default shall be made by sald 
party of the flrst part, Its sitccessors or assigns, in the payment of interest or 
principal of sald bonds, or in the due observance of the covenants or agree- 
ments hereinafter contained on the part and behalf of the sald party of the 
flrst part, the sald party of the flrst part, its successors and assigns, shall be 
sufCered and permitted to remain in the actnal possession of sald rallway and 
premises, and to exercise the franchises and rights relatlng thereto, and to 
coUect, recelve, and use revenues and profits thereof In any manner which will 
not impair the lien ereated by thèse présents." Article 3 of the mortgage 
provlded that In case default should be made in any semlannual installment 
of interest, when such interest should become due and be demanded, and 
such interest, or any part thereof, should remain unpaid and In arrears for 
the perlod of six months, or in case default should be made in the due ob- 
servance and performance of the covenant of further assurance in said mort- 
gage, or in the payment of any taxes, assessments, or other governmental 
charges, and either of said defaults should continue for the period of six 
months, or, in case default should be made in the payment of the principal of 
said bonds, or of any one of them, it should be lawful for the trustée to enter 
Into and upon the railway and premises thereby granted, and the same, and ail 
and slngular the rights and franchises thereby granted, to hâve, hold, and en- 
joy, operating the same, making repairs, replacements, useful altérations and 
improvements, and to collect and receive the revenues and profits, and, after 
deductlng expenses, to apply the revenues and profits in payment of overdue 
interest. Article 5 of the mortgage provlded that in case defaidt should be 
made in payment of any semlannual installment of interest, and said interest 
should remain unpaid and in arrears for six months, the principal of ail the 
bonds might be declared, by the trustée or by a majority in Interest of the 
holders of the bonds outstandlng and unpaid, to be, and thereupon the same 
should become, due. Article 6 of said mortgage should be as foUows: 
"Article 6. It is hereby expressly declared and agreed that in case default 
shall be made in payment of Interest upon any of the said bonds, vehen 
such Interest shall become due and be demanded, and such default shall 
continue for the space of six months, or in case default shall be made 
in the payment of the principal of any of the said bonds vsrhen the same 
shall become due, then, and in either and every such case of default, it shall 
be the duty of the trustée for the time being, under thèse présents, to take 
appropriate proceedings at law or in equlty to enforce the rights of the holders 
of said bonds upon a réquisition to that effect being made upon the said trus- 
tée, signed by holders of at least one-third in amount of the said bonds then 
outstanding." The bill aUeged that on September 1, 1893, there became due 
and payable the semiannual installment of interest, amounting to the sum of 
Ç37,500; that default was made In payment thereof; that the coupons evi- 
dencing such interest were presented for payment at the place vrhere the 
same were payable, and payment thereof was demanded and refused; that 
default was made in payment of such interest; and that such default and f all- 
ure to pay the same still continues. The blU also alleged that the holders of a 
large amount in value of sald bonds outstanding hâve in writing requested 
complainant to enforce the remédies provided in said mortgage; and that 
said railway company is insolvent, and unable to pay its floatlng debt and 
current and presently accruing indebtedness; that the mortgaged property 
is insufflcient and inadéquate security for the payment of the outstanding 
bonds secured by the sald mortgage; and that there is danger that the said 
property may be sold under judgments; and that the property and lines of said 
Company may be separated and broken up, and the earning capacity destroyed 
or impaired, by the contests of crcditors for contlicting clalms, and the mort- 
gaged premises wasted and depleted. 

C. B. Alexander and Peck, Miller & Starr, for complainant. 
C. M. Osborne and I. L. Morrison, for défendant Chicago, P. & St. 
L. Ey. Co. 
Bluford Wilson, for certain intervening petitionera 
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Before WOODS, Circuit Judge, and ALLEN, District Judge. 

WOODS, Circuit Judge (oraUy, after stating the facts). Tlie 
sharp question presented by the demurrer is wlietiier the sixth 
clause of the mortgage is a limitation on the right of the trustée to 
foreclôse for interest which is not six months overdue. It is con- 
ceded thàt the mortgage is a security for that interest, and may be 
enforced by the beneflciaries of the trust, the bondholders; but it 
is insisted that the trustée has no right to sue until there has been 
a lapse of six months sincé the interest became due. That, I think, 
is the controUing question of the case. I do not think there is any 
right secured to tiie mortgagee which is not represented by the 
trustée. Whatever right a bondholder has under the mortgage, he 
has a right to hâve the trustée enf orce for his beneflt. It is for that 
purpose a trustée is chosen. It being conceded, therefore, that 
there is a right of foreclosure, my view is that the right is one 
which may be exercised by the trustée. This is therefore a good 
bUl for foreclosure. A référence to particular provisions of the 
mortgage would fortify this conclusion, but it is unnecessary to go 
much into détails. I hâve already, during the hearing, indicated 
the main thought. The second article of the mortgage, which lim- 
its the right of the mortgagor to continue in possession until de- 
fault in some of the conditions named, would be made meaningless 
by the construction proposed; and it will not do, as has been sug- 
gested, to say that the èïitire article was inserted carelessly, and 
should be regarded as haying no force, unless, indeed, the other 
provisions of the instrument are such as to make it necessary to dis- 
regard this one. If there can be a reasonable interprétation put 
upon the whole mortgage which will give this clause signiflcance, and 
otherwise it would be without meaning, that interprétation ought 
to be adopted. The languaige of the article is : "UntU def ault shall 
be made," and so forth, "the mortgagor shall be entitled to remain 
in possession;" and, if under that provision a bondholder may ter- 
minate that possession by foreclosing the mortgage, the trustée, as 
already stated, may do it for him. It is claimed, and I think cor- 
rectly, that the trustee's right to take possession under the third arti- 
cle is limited to cases where interest has been overdue for six 
months; and it is insisted that his right to foreclôse and to procure 
a receiver to take possession under the order of the court is likewise 
limited. If that were so, then the possession of the mortgagor could 
not be dlsturbed for any default until after the lapse of six months, 
and the second article would be entirely nugatory; and, without the 
consent of the holders of two-thirds of the bonds, there could be no 
foreclosure,— -a proposition by which the minority might nullify the 
rights of the majority. 

Now, I hâve not examined the cases which hâve been cited crit- 
ically enough to undertake to say with certainty what the Une of 
discrimination is, but I hâve the impression it is about hère. A 
mortgage is a security for a debt. A f ailure to pay the debt, in 
whole or in part, when it is due, is necessarily a breach. That is an 
inhérent or essential feature of a mortgage, and the right to eUforce 
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the security in court is not to be construed away, or regarded aa 
limited, except by clear expression. In tlie case of Guaranty Trust, 
etc., Co. T. Green Cove, etc., E. Co., 139 U. S. 137, 11 Sup. Ct. 512, it is 
held that it cannot be absolutely abrogated. That is autboritatively 
settled; whether upon good reason need not be considered. The 
cases cited wh.erein tbe right of tlie trustée was declared to be re- 
stricted hâve référence to spécial powers to be exercised by the trus- 
tée without the aid or order of a court, — powers not necessarily in- 
hérent in or essential to the very définition of a mortgage. The 
right of a trustée to take possession is not essential. It may or may 
not exist, and when it is given in coiinection with clauses that lirait 
the exercise of it, even though the terms used be permissive, they 
will be regarded as exclusive. And so, too, a right to sell at public 
auction without foreclosure, and like spécial powers, will be con- 
sidered as controUed by such limitations as the mortgagor chooses 
to impose. Counsel has tnsisted upon the significance of the case of 
Railroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10, where the court says 
that if, as a matter of fact, the principal debt had been declared due, 
still the trustée woidd not hâve been entitled to sue for a foreclosure 
of that part of the debt without averring the request of the bond- 
holders provided for in the clause of the mortgage then under con- 
sidération. Counsel asked : "How is that to be distinguished f rom 
a suit to foreclose for the interest which has become due?" If the 
trustée has it within his power to déclare, and déclares, the princi- 
pal debt due, that is then as much due as the interest, and therefore 
the rule with référence to them must be the same. That is the argu- 
ment, and it is certainly not without a good deal of force; but in the 
same case we flnd the court saying that either the trustée or the 
bondholders might hâve a foreclosure for default in the payment of 
the interest; and the reason for the distinction is given at length 
in the opinion. I think this is a good bill for foreclosure of the mort- 
gage. The averments of insolvency make it a good bill for the ap- 
pointment of a receiver, and the demurrer will be overruled. 



BLOTJNT V. GRAND TRUNK RT. CO. 

(Circuit Court of Appeals, Sixth Circuit April 3, 1894.) 

No. 121. 

CONTRIBUTORT NkGLIGENCB— GaTES UP AT CrOSSING— QUESTION FOR COURT. 

The question whether e pedestrian was guHty of contrlbutory négligence 
in not iooking and listening at a railroad crossing for an approaching train, 
where the gâtes had not been lowered, is not a question for the jury, where 
the évidence leaves no donbt that, if TOCh pedestrian had made any use of 
his sensés, he could hâve both seen and heard, in due season, an ap- 
proaching train, and thereby bave avolded the accident which resulted in 
his death. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Edwin 0. Bolton (Moore & Moore, of counsel), for plaintifE in 
error. 

L. C. Stanley and E. W. Meddaugh, for défendant in error. 



376 FÉDÉRAL RBPOHTEB» Vol. 61. 

Before TAFT and LtJETON, Circuit Judges, and BARR, District 
Judge. 

TAPT, Circuit Judge. This is a writ of error to reverse a judg- 
ment of the circuit court of United States for the eastern district 
of Michigan. Tlie action below was by Bessie Blount, as the admin- 
istratrii of lier liusband, George W. Blount, against the Grand 
Trunk Eaïlway Company, to recover damages for his death. He was 
killed by a train of the railway company on the night of August 10, 
1891. After ail the évidence on both sides had been submitted, the 
trial judge directed the jury to returh a verdict for the défendant 
on the ground that the plaintiff's intestate was conclusively shown 
to hâve been guilty of contributory négligence. The sole question 
for our considération is whether, on the évidence in the case, this 
was a proper instruction. 

The accident occurred at Second avenue, in the city of Détroit. 
Second avenue runs north and south, and was crossed at right 
angles by the tracks of three différent railways at the same place. 
The north track was that of the Grand Trunk Eailway, the mlddle 
track that of the Lake Shbre Eailway, and the southern track that 
of the Michigan Central Eailway. Thèse three companies, as re- 
quired by the law of Michigan, jointly maintained at the crossing 
gâtes on the north and south side of the tracks, and employed a man 
to raise and lower them as the passing of trains might require. The 
deceased was a watchman in a factory situate within a few hundred 
feet of the crossing, and was wëll acquainted with it. About ^ 
o'clock in the evening on the date before mentioned, he left his fac- 
tory to visit one Hoy, who lived on the north side of the railway 
crossing, and on the west side of Second avenue, in a house distant 
about 60 feet from the north gâte. He found Hoy sitting on the 
south porch of his house, and, after a talk of some 10 or 15 minutes' 
duration, Blount started bàck to his factory to résume his duties. 
He walked from Hoy's gafe to the middle of the Grand Trunk track 
without stopping. He was there struck by a regular transfer and 
suburban passenger train of the Grand Trunk Company, drawn 
by an engine running with its tender in front. He was instantly 
killed. There was évidence to show that the bell of the engine did 
not ring and that there was no headlight upon the engine, and that 
the train was running at a speed of 15 or 20 miles an hour, — very 
much faster than was petmitted by the ordinances of the city of 
Détroit. The night was a starlit, clear night. From Hoy's porch 
and front gâte, and from every point between the gâte and the 
crossing, the track of the Grand Trunk Eailway was visible for 
upwards of 2 blocks, or 800 feet. There were no obstructions of 
any kind. On the south side of the railway crossing, and to the 
east of it, stood a large ice house, which, by reason of an electric- 
light tower some 2 blocks away, cast a shadow over the crossing, 
and for perhaps 75 or 100 feet to the east of the crossing. Blount's 
sight and hearing were neither of them defective. The only person 
who saw Blount at the time of the accident was a witness named 
Snelling, introduced by the plaintiff. He was walking on the same 
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side of the street as Blount, and in the same direction, but about 
75 feet beliind liim. Snelling testifled on cross-examination as 
f oUows : 

"Q. This man [i. e. Blount] walked stralght from the gâte to the rallroad 
tracks? A. Tes, sir. Q. And the train hit hlm rlght there in the middie 
of the trackî A. Tes, sir. Q. Was he looklng down the sldewalk most of the 
tlmeî A. He was looklng ahead of hlm, I expect Q. He dldn't look up to 
see elther way If the train was coming? A. It was rather dark, and I could 
not say whether he tumed hls head or not. I dldn't watch him close enough. 
* • • Q. Thls man dldn't see the train untU It actually struck hlm; is 
that the way it was? A. Tes, sir. Q. Ton saw hlm make no move to get out 
of the way? A. He dldn't hâve tlme. Q. Did you thlnk he was In danger be- 
fore he was stnick? A. I dldn't thlnk he was; no. Q. Dld you thlnk he was 
golng to get over ahead of the train? A. I expected he would. I thought 
probably he noticed the train himself. Q. What made you thlnk he noticed 
the train? A. Because I noticed it. It wasn't off very far, and I thought he 
noticed It too. Q. ïou thought he ought to hâve noticed It? A. I should thlnk 
he ought to. Q. Twu dldn't see hlm stop anywhere? A. No, sir. Q. Until he 
was struck? A. No, sir. Q. And you dldn't see hlm look in either direction? 
A. He was golng ahead. Q. Did he seem to be In a hurry? Was he running? 
A. No, he was not running. Q. What dld you see of the train. How dld you 
come to see it? A. I was coming along, it was rlght close by, and I looked 
that way, and I seen it. Q. Tou saw the llghts? A. I saw them on the train. 
Q. Dldn't you see the other llghts? A. I saw the llghts in the coach. Q. The 
coach was lighted? A. Tes, sir; it had a light. Q. Did you hear the train 
coming? A. I dldn't hear it until It was rlght near there. Q. Tou could hâve 
seen it way beyond there, if you happened to look? A. Not a great ways. Q. 
There is nothlng to prevent that view, however? A. Not In the daytlme. In 
the dark you could not see. Q. Tou could see those coach llghts up to Cass 
Ave.? [a block away from Second Ave.] A. Oh, y es; might there. Q. From 
where you were? A. Tes, sir." 

Direct iSxaminatlon: "Q. When did you flrst see the train that struck hlm? 
A. It was just across the road." 

The witness testifled that the gâte was not lowered at the time 
the train passed, and that the red lantern which was suspended 
on the gâte was up, and not down, when Blount stepped upon the 
track. The witness was contradicted as to the position of the gâtes 
by flve other witnesses, who had much better opportunities for 
knowing, and two of them were wholly disinterested. For the 
purpose of this discussion, howeTer, Snelling's statement that the 
gâtes were up must be accepted as true. 

On thèse facts, can reasonable men differ as to the négligence 
of Blount? We think not. If we may assume that Blount was 
walking at the rate of 3 miles an hour, and the train was running 
at the rate of 15 miles an hour, — an assumption decidedly in favor 
of the plaintifif, — the train was moving at a rate of speed flve times 
that of Blount. Therefore, when Blount was at Hoy's gâte, 60 feet 
away from the track, the train was 300 feet away from him; wnen he 
was 30 feet from the track the train was 150 feet away from him, 
and when he was 15 feet away from the track the train was but 75 
feet away from him, and ail the time in f uU view. 

Snelling saw and heard the train when he was 75 feet from the 
track, and the train was on the other side of Second avenue. As- 
suming Second avenue to be 75 feet wide, the train was visible to 
him (Snelling) at a distance of over 100 feet, and he admits that, 
if he had loolied, he could hâve seen the train at Cass avenue, 400 
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teét'&yifi,^. Tte nlght trfts tt'clèai*, StarBt iiight, and, whilè théré 
ïnayi liàve been some shadow cast by the icè hoûse f rom the electrîo 
light just at the crossing, it did not interfère with Snelling's seeing 
the twdn tnore than 100 f eet away while the train was in this shadow. 
The traiû Was visible îtoiH Soy's gâte, however, beforè it entered 
the shàdp'W, tfnd Hoy, àli<),iiher withess for the plaintiff, said that he 
conld hear the xattles of the train as it came down from Cass avenue. 
We think the évidence leaves no doubt that, if Blount had used 
his sensés in aïiy way troiïilthe time he came ont of Ho/s gâte until 
he reached thé tj-ack, he v^btild hâve seen the train, and but for the 
fact that he was^bsorbed» and failed to give heed to the warnihgs 
which his sensés, if on the alert, veould hâve conveyed to him, the 
accident would not have occurred. If there had been no gâte at 
the crossing, there could be no doubt th^t this conclusion must be 
reached. Eaiiroad Co. v. Hçuston, 95 tJ. S. 697 ; Schofleld v. RaHroad 
Co., 114 U. S. 615, 5 Sup. Ot 1125; EUiott v. Kailway Co., 150 U. S. 
245, 14 Sup. et. 85. But it is pressed uppn us that the case at bar 
difEers f rom the cases cîted,,in that hère were gâtes established by 
law for the purpose of vearning and keeping trayelers off the cross- 
ing. Therefore, it is said the fact that the gâtes v^ere up when 
Blount reached them was an invitation to him to cross, upon which 
he had a right to rely. It is undoubtedly true that the failure to 
lower the gâtes modifies the otherWise imperative duty of travel- 
ers, when they reach a railway crossing, to look and listen, and the 
présence of such a fact in the case generally makes the question 
of contributory négligence pne for the jury, when otherwise the 
court would be required tô give a peremptory instruction for the 
défendant. Bums v. Eolling-Mill Co., 65 Wis. 312, 315, 27 N. W. 
43; Stapley v. Kailway Co., L. R. 1 Eich. 21; Glushing v. Sharp, 96 N. 
Y. 676; Railway Co. v. Schneider, 45 Ohio St. 678, 17 N. E. 321. The 
fact is much more important where the traveler is driving a horse 
and vehicle than where hé is walking, because in the former case 
his attention is necessarily divided between the control of the horse 
and observation of the track, and his reliance upon the gâtes and 
the flagman must, in the nature of things, be greater than in the case 
of a pedestrian. There is no reason why the latter should not look 
and iisten as he approaches the railway crossing, before he reaches 
the gâtes, and before it may be time to lower them. The right to 
rely on the action of the railway company's employé in lowering the 
gâte is not absolilte. State v. Boston & M. R Co., 80 Me. 430-444, 
15 Atl. 36. If it were, then a man would be justified in walking 
îip to and over a railway crossing with closed eyes and stopped 
ears whenever the gâte is not down to obstruct his passage. The 
weight to be given to such an implied invitation dépends on circum- 
stances. In this case, Blount had stood at Hoy's porch, where he 
could see the track for 800 feet. Prom Hoy's gâte for 60 feet he 
walked towards the track, while the train was in fuU view, but 300 
feet away, and wàs getting nearer and nearer each second. As 
the train passed the ice house at a speed of 15 miles an hour, its 
roar must hâve been heard by any one giving the slightest attention, 
who was not 100 feet away. When he was 6 feet from the track. 
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the train was only 30 feet from him, and in full sight, and yet he 
did not hait or hesitate, but rashly stepped in front of it. It wâs a 
quiet night. There was no confusion at tlie crossing. Tliere were 
no other trains in sight. There was nothing to distract Blount's 
attention from the oncoming train except a self-absorption which 
in approaching a railway crossing is gross négligence. On thèse 
facts can reasonable men fairly reach any other conclusion than that 
Blount was wanting in due care in not observing his danger? 

We hâve no wish, in expressing this conclusion, to weaken at ail 
the obligation upon the railway company to lower its gâtes when 
trains pass, and we freely concède that such a failure is to be re- 
garded as an invitation to the traveler to cross the track in safety. 
Railway Oo. v. Wanless, L. E. 7 H. L. 12-Ï5. The extent to which 
the traveler may rely on such an invitation, and omit the ordinary 
précautions of looking and listening, is usually a question for the 
jury. This case, however, we think to be exceptional in its facts, 
which permit only one inference. 

As the évidence of the plaintifl's contributoiy négligence was of 
such a conclusive character that the court, in the exercise of a sound 
judicial discrétion, would be compelled to set aside a verdict re- 
turned in opposition to it, it was the duty of the court to direct a 
verdict for the défendant. Railway Co. v. McDonald (decided by 
the suprême court of the United States, March 5, 1894) 14 Sup. Ct 
619; Eailroad Co. v. Converse, 139 U. S. 469, 472, 11 Sup. Ct. 569, and 
cases there cited; EUiott v. RaUway Co., 150 U. S. 246, 14 Sup. 
Ct. 85. 

The judgment of the circuit court is therefore aflSrmed. 



HAMILTON et al. v. PHOENIX INS. CO. OF HARTFORD. 

(Circuit Court of Appeals, Sixth Circuit AprQ 3, 1894.) 

No. 140. 

1. Insurance— Proop of Loss— Appraisement. 

Several Insurance companles having made a joint demand for a joint ap- 
praisal, upon proof of loss by ttie insured, finally notified the insured in a 
joint letter that, if the form of "submission to appraisers" which they had 
submitted contained any provision or condition limiting or defining the du- 
ties of the appraisers not prescribed by the several pollcies, each company 
would submit its own form, as they desired and demanded a submission 
free from any condition imposed by either party. Beld, In a suit against 
one of said companies, where the policy stipulated for a separate ap- 
praisal, that, under the terms of the joint letter, the company thereby 
waived the appraisal, uiiless it thereafter submitted a form of appraisal 
within a reasonable time. Insurance Co. v. HamUton, 8 C. C. A. 114, 59 
Fed. 258, approved. 

2. Same— Reasonable Time— Question por Juey. 

The company demanded a separate appraisal in 17 days after the joint 
letter was written, and within 60 days after proof of loss by the insured. 
Held, that the question whether the demand for a separate appraisal was 
made in a reasonable time was a question for the jury. 

3. Same. 

The policy provlded that the loss was to be paid 60 days after due notice 
and satlsfactory proof of such loss. Bdd, that the stipulated 60 days was 
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the perlod between the réception of the satisfactory proof and the time of 
payment, and not tbe perlod between the tendering of any proof and 
the acceptance of it as satisfactory. 
4, RsAsONABLB Time— Question of Law vob. the Couet. 

The question of reasonable time is a question of law for the court in two 
dasses of cases, vlz.: (1) Commercial transactions which happen in the 
eame way, day after day, and présent the question of reasonable time on 
the same data in contlnnally recurrlng instances, so that, by a séries, of 
décisions of the courts, the reasonable time bas been rendered certain. 
(2) Where the time taken Is so clearly reasonable or unreasonable that there 
can be no room for doubt as to the proper answer to the question. 

6. Same— Question op Fact for the Jurt. 

Where the answer to the question is one dépendent on many différent 
<drcumstances, which do not constantly recur in other cases of like char- 
acter^ and wltb respect to which no certain rule of law has theretpfore 
been laid down, or could be laid downi the question is one of fact for the 
Jury, 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was an action by Eobert Hamilton (for whom his executors, 
Cora B. Hamilton and John W. Bryant, hâve been substituted) 
against the Phoenix Insurance Company on a policy of flre insurance. 
The circuit court directed a verdict for défendant, and rendered judg- 
ment accoydingly. Plaintiffs sued out this writ of error. 

Bobert Hamilton, the testator of the plalntifCs in error, flled his pétition 
against the défendant In error, the Phoenix Insurance Company of Hartford, 
Conn., seëklng to recover a Judgment for the loss under a flre Insurance policy 
In the sum of $2,500. At tiie dose of the évidence the court directed the 
jury to return a verdict for the défendant This was a writ of error to 
reverse the Judgment entered upon the verdict The policy sued on was dated 
April 21, 1885, and provlded that in considération of $25.78 the Phoenix In- 
surance Company insured Robert Hamilton to the amount of $2,500 on his stock 
of tobacco, manufactured, unmanufactured, and in process of manufacture, 
and the materials for maklng same, in his tobacco faetpry, situated at No. 413 
and No, 415 Madlson avaiiie, Oovington, Ky. The policy further providéd 
that the amount of loss or damage was to be estimated according to the actual 
cash value of the insured property at the time of the flre, and was to be 
pald to the Insured, or to the Insiu'ed's légal représentatives, GO days after 
due notice and satisfactory proof of the same should hâve been received at the 
office of the company, in accordance wlth the terms of the policy thereinafter 
mentloned. The policy provlded, further, that "no suit or action of any kind 
against this company for the recovery of a claim under this policy shall be sus- 
talnable in any court of law or chancery, unless commenced within the term 
of one year from the date ot flre; such lapse of time tobe deemed conclusive 
évidence against the valldity of such claim." 

The proceedings to be taken in case of loss were noted In the policy as foUows: 
"When a flre has occurred damaging the property hereby Insured, the insured 
shall give Immédiate notice, and render a partlcular account of such loss, 
signed and sworn to by them; If there is other insurance (whether valid or 
not), shall give a detailed accotmt of same, wlth copies of the written portion 
of ail pollclés; shall also give the actual cash value of the property; their 
Interest therein; the interest of ail other parties thereln (if any), giving'thelr 
names; the amount of loss or damage; for what purpose and by whom the 
building insured, or contalnlng the property insured, and the several parts 
thereof, were nsed; when and how the flre orlginated; shall also produce a 
certificate, under the hand ând seal of a magistrate, notary public, or com- 
missioner of deeds, nearest to the place of the flre, not concerned in the 
loss as a créditer or otherwise, nor related to the insured, stating that he has 
examined the ctrcumstances attending the loss, knows the character and con- 
dition of the insiu-ed, and verily believes that the Insured has, wlthout fraud. 
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sustalned loss on the property insured to the amoimt which he shall so 
certify." rurther provisions were as follows: "This company may examine 
the books of account and vouchers ol the insured, make extracts from same, 
and. If required, the insured shall submit to one or more examinations under 
oath, and sign same when reduced to writlng; shall exhibit to the company 
or its représentative ail that remains of the property covered by this pollcy, 
and, if desired, certified copies of ail bills and invoices where origlnals hâve 
been destroyed; and until sixty days after the proofs, examinations, déclara- 
tions, and certiflcates hereln called for are rendered, ineluding an award by 
appraisers, when an appralsal bas been required, the loss shall not become 
payable. Proofs of loss in ail cases shall be made and signed by the party in- 
sured. There can be no abandonment to the company of the property insured, 
but the company reserves the right to take the whole or any part thereof, 
at its appraised value." "Différences to be submltted to appraisers: If 
différences of opinion arise between the parties hereto, as to the amount of 
loss or damage, that question shall be ref erred to two disinterested men, each 
party to sélect one (and. In case of disagreement, they to sélect a third), who 
shall ascertain, estimate, and appralse the loss or damage, and the award of 
any two In writing shall be binding on the parties hereto as to the amount of 
snch loss or damage, and each party shall pay one-half the expense of référ- 
ence. When Personal property is damaged, the insured shall put It in the 
best order possible, and make an inventory thereof, naming the quality and 
cost of each article, and the amount claimed on each, and upoh each article 
the damage shall be separately appraised In the manner above provided. 
Detailed reports of the appraisers in writing, under oath, shall form a part of 
the proofs hereby required." 

The pétition of the plaintiff, after setting ont the terms of the policy as 
above, averred that the property insured was worth $47,172.77; that on 
the 16th day of April, 1886, this property was partially destroyed by fire, 
with a loss of $30,000; that on the 24th day of April, of the same year, the 
plaintiff gave notice of the loss to the défendant, and delivered to the défend- 
ant due proofs of said loss, as provided by said policy; that the plaintiff had 
done and performed ail the conditions In the policy contained on his part to 
be kept and performed; that, in pursuance of the privilège in said policy con- 
tained, he (plaintiff) had further insurance on the property, amounting alto- 
gether, with the Insurance provided by this policy, to the aggregate sum of 
$40,000; that, by the terms of said policy, he became and was entitled to re- 
cover of the défendant the proportion of the loss so sustalned which the sum 
Insured by the said defendant's policy bore to the whole amount insured as 
aforesaid, to wit, the sum of $1,875, with Interest thereon from April 16, 1886. 

In the answer the défendant company admitted the exécution of the pollcy, 
and that there had been a loss, but denied the value set upon the property in- 
sured and the amount of the loss as averred. The answer further admitted 
receiving due notice of the loss, but denied that proper proofs of loss had been 
flled, as required by the pollcy, and denied the performance of other condi- 
tions thereof as averred. The answer further averred "that serious différ- 
ence as to the amount of loss or damage, IrreconcUable by the parties, did oc- 
cur; the plaintiff claiming that damage amoimting to $40,000 arose, $2,500 of 
which was payable by the défendants, whereas the défendants claimed and 
believed that the loss was very slight, and but a small part of the amount so 
claimed by the plaintiff, and of an uncertain character, requiring a careful ex- 
amina tion of disinterested arbitrators; that the damage and loss should be 
ascertained by such appralsal and award, and that the same should be submlt- 
ted as a part of the proof, and it insisted upon the same as a means of de- 
termining said loss and of such proof; that the plaintiff neglected and refused 
to permit any such appralsal and award, and, against the protest of défend- 
ants, sold at public auction ail the said property, and thereby put it out of the 
power of the parties to hâve the appralsal, arbitration, or award, or to take 
the property In whole or in part at such appralsal, or to hâve such proof of 
loss, and therefore the défendant says the plaintiff cannot recover In this 
action." 

Plaintiff, in reply, denied that the défendant requested the plaintiff. In writ- 
ing, that flie amount of said loss be left to compétent and impartial persons,. 
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fts^proTided In the pollcy; denled that he dld not permit an appraisement to 
'be JBBde in aceordanee with the provisions of the poUcy; and averred, on the 
«ontrary, that the plaintifl demanded in writing that the amovmt of the loss 
jSiJSîliftlBed by the plalatlfC should be subialtted to arbltratlon, as provided in 
th« pollcy, and that défendant refused so ïto submlt aame. The reply further 
aealed that the plalntiff prevented an appraisal of the damaged stocii, and 
4eprived the défendant of the right to ha.ve an appraisal thereof made or to 
take the same at such fippralsal, and averred that the only demand for a sub- 
mlsslcm of such difEsafences or any matter; conneeted with sald pollcy of Insur- 
ance that was made by défendant upon plaintifl was made by défendant upon 
plalntiff in connection wIth and as part of a joint demand of divers other in- 
surancfe cqmpanies havlng pollcies of insurance upon sald property in favor 
of plalntiff, and covering the same loss; and that such demand was for the 
aubmisslon to arbltrators, whose award should be blndlng on the parties 
as to the amonnt of such loss or damage; and that; It was not trvie that 
the défendant ever made any demand of plalntiff for a submission of 
such différences to appralsers and for appraisal. The thlrd paragraph of the 
reply was as follows: "And plalntiff further says that he, on or about the 
26th day otiAprll, 1S86, made and dehvered to the défendant due proofa of his 
loss under sald pollcy, as averred in the pétition, wlth the request accompany- 
ing sald proofs of loss that any defects In thelr substance or thelr form might 
be pointed ont, and the proofa retumed to plalntiff, so that he mlght perfect 
the sam€ to the defendant's satisfaction; that sald proofs and request were 
then and there received by said défendant; but sald défendant dld not 
then, nor dld It af terwards, object to or point out any defect or omission in 
the form or sufflclency of sald proofs of loss, nor dld it retïirn the same to the 
plalntiff; that thereby, and by defendant's further acts and silence in the 
promises, the défendant has walved Its rlghts to now object In any manner 
to the form or sufflclency of sald proofs of loss, and has waived its right to ask 
or requlre of the plalntiff any other or différent proofs of loss than were here- 
tofore made and dellvered to the défendant by plalntiff as alleged in hls péti- 
tion." 

On the trial, counsel for the plaintifl, after offerlng the pollcy of insurance 
sued on, also offered the arbltratlon and appraisement clause In the pollcies 
of the London & Llverpool & Globe Insurance Company and the Home In- 
surance Company issued to plalntiff, to show that the arbltratlon clauses in 
them were very différent from that In the défendant company's pollcy, and 
that there coiUd not be a joint submisaion to arbltrators or appraisers conform- 
ing to the pollcies of ail the Insuring companies. Plalntiff Introdnced the fol- 
lowlng letter: 

"Covington, Ky., Aprll 26, 1886. 

"Dpar Sirs: I Inclose proof of loss under pollcy of your company, wlth In- 
volce attached. In compliance with the requirements of the pollcy. If there Is 
any defect In the substance or form of the above proof, please advise me there- 
of at once, that I may perfect the same to your satisfaction, and return the 
proof to me In such case for that purpose. The property described and dam- 
aged has been lûvolced and arranged,; and Is ready for examlnatlon by your 
company. Such examination must be made at once, for the reason that I am 
obllged to ocpupy the preinises in the prosecutlon of my business, and each 
day of delay Irivolves considérable loss and expense to me. As before advised, 
I propose to send the entire stock to be sold at public auction in a few days, 
whereof I wlll glve you notice. It can be readily inspected in a short time 
Where It now lies. Please acknowledge receipt of above proofs by return 
mail. 

"Very trùly yours, . Robert Hamilton." 

The proofs of loss were also Introduced. They contalned an Inventory 
of the property injured and an estimate that the amount of the loss on 
the property was $40,000, which the insured claimed as the loss on the 
whole property, and against th>s Phoenlx Company the sum of $2,500. The 
parties stipulated that the amount of plaintiff's recovery, if anything, should 
be flxed at $1,588, with Interest from lune 16, 1886. There was also intro- 
duced a letter from the agents of the Phoenlx Insurance Company ac- 
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knowledging recelpt of proofs ol loss, dated April 27, 1885, and stating that 
the same would be forwarded to the company, and that tlie plaintiflf would 
hear from It. The plaintiff thereupon rested his case, and the défendant 
offered a letter of April 28th, signed by ail the 12 insurlng companies, and 
sent to plaintiff: 

"Cincinnati, O., April 28, 1886. 
"Robert Hamilton, Esq., Covlngton, Ky.— Dear Sir: The undersigned, rep- 
resenting the several Insurance companies against which you hâve made 
claim for loss under their respective policies of Insurance upon stocls in your 
tobacco factory, Nos. 413 and 415 Madlson street, Oovington, Kentuclsy^ 
clalmed to hâve been damaged by flre of April 16, 1886, beg leave, jointly,. 
to take exception to the amount of claim made, and to demand that the 
question of the value of and the loss upon the stocls; be submitted to com- 
pétent and disintercsted persons, chosen as provided for in the several poli- 
cies of Insurance under whlch claim is made; and we hereby announce om^ 
readiness to proceed at once with thls appraisement, so soon as your agree- 
ment to the demand is declared. We frather désire, jointly, to protest 
against the removal, sale, or other disposition of the property until such an 
appraisement has been had, and to notify you that the insurlng companies 
wUl in no way be boûnd by such ex parte action. You may address your 
reply to the joint demand made above in care of the London & Liverpool 
& Globe Insurance Company, Thlrd and Main streets, Cincinnati. Waiving 
none of the rights of the several companies under the terms of their re- 
spective policies, we are 

"Very respectfully yours." 

• There foUowed, in answer to thls, a lengthy correspondence, which is linown 
as "the joint correspondence" In this controversy. It is set ont in full in 
the case of Hamilton v. Insurance Co., 136 V. S., 242, beginning on page 
247, and ending at thè top of page 252, 10 Sup. Ct 945, with the letter of 
May 7, 18S6, whlch is as foUows: 

"Cincinnati, O., May 7, 1886. 
"B. W. Kittredge, Bsq., City— Dear Sir: Referring to your letter of the 
4th, setting forth your understandlng of the position taien by the two par- 
ties, permit me, on behalf of the companies, to take exceptions to your first 
statement, to wit: 'I understand the companies demand that appraisers b& 
selected by the companies and the assured, who shaU estimate the loss by 
their own judgment. and without hearing the testimony of witnesses who 
may be called by either party, and that the parties shall be bound by their 
report or award as to the amount of the loss thus made.' This does not 
correctly state oui* position, which remains now as stated in our communi- 
cation of the 3d, to wit: "The appraisers may, at their discrétion, seek 
any évidence they deem necessary for their own full information.' What 
we object to and protest against is the sale of the. goods, or the considération 
by the appraisers of évidence foimded on that fact or resuit. If the form of 
'submission to appraisers' we submitted contalns any provision or condition 
llmitlng or defining the duties of the appraisers, and not prescribed by the 
several policies, each company will submit its own form, as we désire and 
demand a submission free from any conditions imposed by either party. 
"Very truly, J. M. De Camp, General Agent." 

The same joint correspondence is referred to and commented on in the case of 
Insurance Co. v. Hamilton, 8 C. C. A. 114, 59 Fed. 258, in the opinions of 
Judges Severens and Swan. There was no letter after May 7, 1886, between 
Hamilton and the défendant company, until May 20, 1886, when the foUow- 
ing was written by Mr. Kittredge, as attorney for Robert Hamilton: 

"Cincinnati, O., May 20th, 1886. 
"The Phoenix Insurance Company of Hartford— Dear Sirs: I beg leavo 
to inclose a notice from yesterday's Covington Daily Oommonwealth of the 
sale of the tobacco and articles in said notice named of Robert Hamilton, 
by you insured. 

"Veiy truly yours, E. W. Kittredge. 

"By E. K. StaUo." 
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TJppn May 24th the foUo^VIng answer was recelved from the gênerai agent 
of the ?hoenlx Insurance Gompany: 

"H. W, Kittredge, Attorney on Behalf of Robert Hamllton, Cincinnati, Ohlo: 
Tour favor of the 20th Inst. is at hand, in whicli yoli inclose notice of sale of 
stock of Robert Hamllton, of Covington, Kentucky, the same being In part in- 
surèd by thls company, under policy No. 5,044. Our reply to this notice is a re- 
spectful référence to tiie conditions of the policy named, and a réitération of 
our demand for irbitratlon in accordance wlth the provisions therein expressly 
deflned. The proposed sale of the property Insured by thls company is 
against our protest, It belng In direct conflict with the spirit and Intention 
of the contract, as affecting the rights and privilèges of the insureil and 
insurer, and your cUent's action In défiance tliereof must be considered at 
bis own risk and péril, and as barring him from maintaining any claim for 
l')ss or damage should he perslst in so doing. We are stlll ready to arbitrate 
as the policy provides (seé extract below), and beg to say that none of the 
conditions of sald insti-ument bave by us, or by any one in our behalf, been 
walved, or are intended to be walved, by anything said in this communication. 
"BespectfuUy, H. M. Magill, General Agent." 

— To which thls reply was sent by Mr. Kittredge, for Robert Hamllton, under 
■date of June 3d: 

"H. M. MaglU, General Agent— Dear Sir: Tour favor of the 24th ult. is 
received In respect to the matter of the însiu-ance by your company of Robert 
Hamllton, of Covington, Kentuclgr, under policy No. 5,044. I regret to differ 
with your company in resi>ect to the right of Robert Hamllton to make 
sale of the damaged property insured, but, Inasmuch as Mr. Hamilton bas 
already sold ail the property In question in accordance with the notice sent 
to yoiu: dompany, it does hot seem necessary to me to discuss this point 
further. If your company really desires to submit the question of the amount 
of the loss sustained by Mr. Hamllton to arbitration, netwlthstanding ail 
that has transpil-ed, Mr. Hamilton is quite ready now to submit that ques- 
tion to compétent and Impartial arbitrators. He simply demands, the ar- 
bitrators belng selected, that In the agreerùent for submission It be provided 
that the company and the Insured shall be notlfled of the ttme of the hearing 
t»y the arbitrators, and that the arbitrators shall hear ail compétent légal 
testimony that may be offered by either party, and that a reasonable time 
be prescrlbed withln which the award shall be made. If your company de- 
sire or wiU consent to a submission to arbitrators to fix the amount of loss 
as above proposed, and wIU sélect au arbitra tor for that purpose, Mr. Ham- 
ilton will do the like, and the submission should be had forthwith. I wlU 
prépare an agreement for submission upon the above terms at once upon 
■belng notlfiéd by you of your willlngness to make it. I beg to call your at- 
tention to the fact that your policy limits thé time within which Mr. Ham- 
llton must commence his action under It, and prescribes the time when a 
suit may be brought, and he cannot contemplate a postponement of this ques- 
tion of arbitration to any tlihé Inconsistent with his right to bring his action 
and to prosecute his right in a coiu*t of law. 

"Yours very respectfuUy, E. W. Kittredge, 

"For Robert Hamilton." 

— To which the Insurance company answered as follows: 

"June 5th, 1886. 
"B. W. Kittredge, Bsq., Cincinnati, Ohio— Dear Sir: We hâve carefully 
read and fully considered your valued favor of the 3d instant, relative to 
the Hamllton çlaim at Covington, Ky., under policy No. 5,044 of thé company. 
For reply we deem proper to say that, In oiu- judgment, at least, the aim 
«nd object of the arbitration having been defeated by the action of your 
client In disposing of the property on which a loss or damage is daimed, con- 
trary to our written protest, and In défiance of our stipulated rights under 
the contract, we do not see how it is possible now to arbitrate or to estlmate 
the amount of sueb loss or damage, if any. The goods hâve been dlsposed 
■of, and are beyond the reach of the claimant, and, this being the case, there 
la nothing further that we can possibly do under the contract We must, 
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therefore, be permltjted to stand squarely upon thé condWans of the insurance 
contract, whicli are fuUy set forth in the poUcy, and to respectfully refer you 
again to our letter of the 24th ultimo, and to previous letters sent jolntly 
wlth other companies interested In the claim. Beferring to the closing pai-- 
agraph of yonr communication, permit us to say that the folio wing is the 
clause in the condition of our policy alluded to by you, which limits the tlme 
in which the clalmant may commence an action under a policy against this 
Company: 'No suit or action of any kind against this cojnpany for the re- 
covery of a clalm under this policy shall be sustainable In any coiurt of law 
or chancery unless commenced within the term of one year from the date 
of flre. Such lapse of time shall be deemed conclusive évidence against the 
validity of such claim.' From this you will observe that your client has 
ample time In which to 'commence this action,' should he désire to test the 
validity of the varions clauses in oxir policy touching 'proceedings in case 
of loss' to ascertaln, estlmate, and appraise the same. In conclusion, for your 
Personal convenlence, permit us to fnclose you herewith a copy of the Phoenix 
policy, and remain, wlth much respect, 

"Yours very truly, H. M. MaglU, Gen'l Agt." 

Kittredge, Wilby & Simmons, for plaintifEs in error. 

Stephens, Lincoln & Smith, Ttompson, Eichards & Part, and Pax- 
ton, Warrington & Boutet (Charles H. Stephens, Channing Richards, 
and T. B. Paxton, of counsel), for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and EICKS, District 
Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivered the 
opinion of the court. 

In the case of Insurance Co. v. Hamilton, reported in 8 G. 
C. A. 114, 59 Fed. 258, it was held by this court, ail the judges 
concurring, that the joint demand for a joint appraisal by the 12 In- 
surance companies contained In the joint correspondence was not 
within the terms of the policy of the Connecticut Fire Insurance Com- 
pany providing for an appraisal, for the reason that such a policy 
stipulated for a separate appraisal. This holding is equally applica- 
ble to the case at bar, for the appraisal clauses in the Connecticut 
and Phoenix policies are substantially similar. In the Connecticut 
case, Judge Severens, ref erring to the demand for an appraisal in the 
joint correspondence, said: 

"This was not a demand for an appraisal by the Insurance company such 
as its policy gave It a right to make. It dld not acqulre its rights in any 
respect from the policies of other companies, and it had no légal concern 
with thelr disputes or the mode to be adopted for thelr settlement, and had 
no obligation to champion thelr cause or mix its controversy with theirs; 
and the insured was not bound to accept such proposition for determining 
the value and damage as was demanded by the companies, this among them. 
If he had done so, it would hâve been an arbitration aslde and independent 
of the policy, standing on the gênerai ground of common-law arbitration." 

Judge Severens was of the opinion, however, that the joint corre- 
spondence did contain a notice that the loss fixed in the proofs was 
not satisfactory to the insurer, and that, therefore, an appraisal be- 
came a condition précèdent to the payment of any money under the 
policy, and that, by the sale of the property before the expiration of 
the 60 days, Hamilton had rendered such an appraisal impossible, 
had prevented the performance of the condition précèdent, and had 
therefore deprived himself of any right of recovery under the policy. 
v.6lF.no.4— 25 
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Jiadge SWaû <j%» Gf the'Oï^rtion that the ai^misal waS nôt'fl coliditîôn 
gfëifeedfeaf àiia fMt tfi^'pittîfe'tb niake a dçînand for sucïi âpppàj^r^ 
i^^t^Sm''^'^^^^ ^JEO a iwaiyer of it, and that me 

PF^Iiol-ïoes ftàving béenvâleaj and not objected to othenratee thao im 
tèe'joilrtKâeiflalid for aa àl)pfd.ii*stftent, the insiirance coin|>àBy wa» 
esttipjpèd 15t) dèîïj that thë prbofg of.loâs %ère sufficient /andef titie 
policj'^: ;|;^a|'dt tbe oplftîjçn:,^^ Vtile ttte joint d^mand for the, 
joiiit àppraJ^ai Vas notwititetlietermsof tîiepolicy, that there waa 
enough in tbe correspondenoé toinotily Hamilton that tte Cônnecti- 
cut Iùs|iÉ?ànce CÔTnpanjf did jiot ^|reé witK Jiis valuat^j^in Of the loss, 
and tliaît,tliis notice madeproô^S <>f Ip^s witli an appraisalu condition 
prçsçpdént to Pecovery of &iloss under the policy. But it seemed to 
me thai by the JastletteF frbni ail tbe companies under date of May 
7, 188Ç, each company assumed an obligation to takë! tHë initiative 
in tiïe'rxiàttéT of âppraiêal, and submit a form of àppraîsal to HamU- 
ton, failing wMch the Ctoïiàëetiifikt company Wàired ttie defect in the 
proofsiollQakniadebythei absence of the appraisal. If an appraisal 
was,TCâi1(?éd^;theîright to><Jafce the gobds at an appraised value went 
with it, and it wâs ther«f6pe^inilnate»îal vrhat had bôeii done with 
the:?tçhq]î by;the in^urp^,.,. 'yoiguote the laijguage usied in the opinion: 
"By thls letter the défendant company assumed an obligation to submit 
a form of appraisal to Hamilton. Whatever duty under the policy there 
might hav^ :feeen upon H^pjJJtotft to talie the initial step. towarda an appralse- 
mént aftér féceiVing notice ôf a dlsagreement as to valuatlon. so as to ful^, 
flll the condition précèdent to hls recovery, this communication was a clear 
waiver oï tÉatdùtyby the! défendant company. It was a clear invitation 
to Hamiltoiï toiâo nothing uhtil thè company had acted. The cdmpany never 
dld act. It cannot npw b^jr Jieard to sfty that Hamilton lost ail bis rights 
under the policy by 4efey .^iiiiîh the company Itself occasloned. The ap- 
praisement waâ, i|ndejr this pollicy, a part of the proofof loss. The conduct 
of the company WaiS' as ttlttèli ab to say: 'We bave your proof of loss; we 
object to it; and wewill hereaftei^ point but toyou the method by which It 
can be remedled,' Subséquent fallxn-e to point ont the jnethod of remedying 
it estops the coifipany from aèserting that the proof of loss does not comply 
with the reqnÛ-èinents of the, policy." 

I am authorïzed to say, that the court, as at présent constituted, 
concurs in the view just stated of the effect of the letter of May 7th 
upon the mutual pelation^ and obligations of the p^irtiesto the policy 
imolved in the CpnnectîciitjFlre Insurance Company >Case; and, as 
that policy is in ail substaotial respects the same as the one in suit at 
bàr^ we are of thé dpinidlQ' that if the Phoenix Insuirànce Company 
had failed, as the Oonnef|ticu,t Ii^isuranpe Company did fail, to take 
any action aîter the lettèr of May 7th, itcould not now be heard to 
claim that the prôôfs of loss already flled were not a sufflcient com- 
pliance mth eVery condîtton précèdent to à recovery of the actual 
loss. In thiii case, however, the PhoéûiiX lUsurance Company did, on 
May 24th, ma&e;a: demand ffor arbitration in accordance with the 
proiisions o^ thieir polley^ ând protested a^ainst the pfvposed sale of 
thef property iosured, as il» direct coilfflct with the tri^ht of the in- 
siirer. We are of the opinion that if this letter waS ^i*tten "within a ' 
reasonable tifiiei afteR tbe letter of Muy 7, 1886, closïng the joint 
correspondeneci it did prdperly and unquestionably demand an ap- 
praisementi aiïdîtiiat a f aiiure to comply therewith was a failure of 
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the condition précèdent to tHè récovei-y under this policy, whicli must 
defeat the plaintifl's right of action. In other words, we tliink tlie 
sole question in the case, as now presented, is whether the demand 
for a separatp appraisai, in accordaûce with the terms of the policy 
of the Phoenîx InStiJaiice Company, was made within a reasonable 
time after the close of the joint correspondence. 

The courr below treated the question of reasonable time as one of 
law, and told the jury that a sufflcient demand for a separate ap- 
praisai within due time had been made, and thereupon directed a 
verdict for défendant. It is contended on behalf of plaintiff in errer 
that, under the circumstances of this case, the question of what was 
reasonable time was a mixed question of law and fact, to be left with 
the jury with proper instructions. The delay between the close 
of the joint correspondence and the letter demanding a separatp 
appraisement from the Phoenix Insurance Company was 17 days. 
The provision of the policy was that the loss was to be paid 60 days 
after due notice and satisfactory proof of the same had been received 
at the office in accordance with the terms of the policy. The leamed 
trial judge seems to hâve thought the effect of this clause to be 
that the company had 60 days within which to object to the proof s of 
loss. Was this a proper inference? Could the company wait until 
the fifty-ninth day after receiving proof, and then object to it, and 
postpone the time of payment for 60 days more? It seems to us 
clear that the company would hâve no right to do so. The 60 days 
la the period between the réception of the satisfactory proof and 
the time of payment, and not the period between the tendering 
of any proof and the acceptance of it as satisfactory. It is true 
that a delay of 60 days before rejecting a proof of loss would cer- 
tainly be unreasonable, but it by no means follows that any time 
short of 60 days would be reasonable. The reasonableness of time 
dépends on ail the surrounding circumstances. In the opening of 
the negotiations, Hamilton had informed ail the çompanies, includ- 
ing the défendant, that delay in the settlement so much interfered 
with his business as to cost him $500 a day. The negotiations for 
a joint appraisai occupied from April 26th until May 7th, during 
which Hamilton was constantly pressing for an early settlement 
When, then, on the 7th of May, the Phoenix Insurance Company 
assumed to submit a form of appraisai, it was certainly under an 
obligation to act with greater celerity than at the beginning of the 
negotiation in April. If the company had the right to delay sub- 
mission of an appraisai for 17 days from May 7th, then it had the 
right to delay for a longer time the sale of the stock of goods, because 
appraisai and notice of sale must take place thereafter. Thèse and 
many other circumstances might be relevant in considering the 
question of reasonable time. A case just like this bas probably 
never occurred before. It is not quite clear what the delay was for. 
It might hâve been to investigate further the amount of the loss, or 
to secure the services of a proper appraiser. At ail events, the 
circumstances are numerous enough to render the inference as to 
reasonable time from them not so certain as to make it a question of 
law. 
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We axe met in this vîew, howevçr, by the vigorous contention on 
thé pkrt df cdunsel for the company that the question of reasonable 
time is always a qtiestion of law to be decided by the court. If it 
were sô,,wë thëii should feel compelled to go on andconsiçler the ques- 
tjlon whèthdr,,^a 3, ma1;;ter of law^ 17 days tpas not an unreasonable 
tlme for the 'cdlhpany tp delay its demand for an appraisement; 
but, as we vie^ the autborities, the contention by counsel for the 
company câÉiiôt be sustained. In Tindal v. Brown, 1 Term E. 168, 
Lord Mâhs|eïd said: 

"What Is ï^^n^ble nptice Is partly a question of fact and partly a ques- 
tion of làw, and,' wiefever a rule can be laid down with reispect to this rea- 
sonableééèsi thàt sboldd be àeclded by the court and adhered to by every 
one, for iheisakeTOf certainty."' 

In Insuranc^ (!3o. v. Stark, 6 Cranch, 268, the suit was on a policy 
oî marine institaiice, and ohe question was whether the assured had 
made an abaniîoiimënf df ;the captured vessel wîtHin a reasonable 
"time. Ohîef ïfTi^ticeMkîf^hàllsaid: 

"The law ,1s séttled that an abandonment, to be efCectual, muât be made 
in reasonable time; but Tfbat tlme Is reasonable Is a question, compounded 
of fact and la^j'WMch bas not yet been redueed to such certainty as to 
enable the court to pronounae tipon It without theaid of a Jury. Certalnly 
^e delay may; be sp grçat ap.tP enable every man ta déclare, without hési- 
tation, that ail •ïiflll admlt.li; tohaye been made. in. reasonable tlme; but there 
may be sftich a' inèdium bètwéèn thèse extrêmes as to render it doubtful 
whether the delay has been i^eàiSoiiable or otherwlse. If It waS a mère ques- 
tion Of law, whjteh the cotuft mlght décide, then the law would détermine, 
to a day and,an hour, on tljâjtl^e Ipft f or délibération, after receiving notice 
of the loss. But the law has, ppt' so determlned, and It therefore remains 
a question, coinpoùnded of'fàcï and law, whlch must be found by a jwy, 
under the dlrecftlcin èf tiie coort." 

In Cocker v.' MàûufaçtÇtripg'C^a, 3 Sumn. 5S0,, Fed. Cas. No. 2,932, 
the question T^ëther goo^^ that bad been orderéd from England bad 
been deliverej^ W'itbin a r^asphable time was submîtted to the jury. 
Mr. Justice Stoi^'said tptbe jury: 

"The whole ques^on now before the jury Is, whether thèse articles were 
manufacturéd and ofEered to be'dellvered wlthln a reasonable time. That 
reasonable time must be judged of by ail the clrcumstances, and, of course, 
with ail the natural: .calciùâtlons, whlch mîght falrly arlse'from the distance 
of the countries, the geason of the year, the state of the niaafkets, and orders, 
the pressure of business, and the common disappolntments and. retardatlons 
Incident to the nianufacture df ^ny new article." 

In Facey v. Hurdom, ? Barn. & C. 213, the question was whether 
the crop out of which the tithe was to be coUected had been left on 
the ground a reasonable time for the tithe owner to compare the 
tenth set out for him with the residue. The court said: 

"There are certalnly cases where it Is for the judge to say what Is a 
reasonable time, but In thls instance the question depended on a variety of 
clrcumstances, such as the résidence of the respective parties, the time when 
notice was given that the côrn would be tithed, the state of the weather, and 
«ther thlngs most proper for the considération of the jury; and I thinb the 
question was properly left to them." 

In Donahue V. Insurance Co., 56 Vt. 374, the suit was upon an 
insurance policy, which required that the person claiming rémunéra- 
tion for loss sbould forthwith give notice thereof to ïhe office of the 
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Company. This was held by the court to mean that he should give 
notice with due diligence, and within a reasonable time, without 
unnecessary delay, under ail the circumstances of the case; and so 
it was further held that where the facts and circumstances were 
many, and the question of reasonableness depended on the gênerai 
inference from those facts, the inference became a question of fact 
to be submitted to the jury. To sustain this, the language of the 
suprême court of Connecticut in Lockwood v. Assurance Co., 47 Conn. 
553, is quoted, a^ foUows: 

"Extrême cases offered hère may be easily determlned. Between them there 
is a wide belt of debatable ground, and cases falUng within It are governed 
so mncli by the peculiar circumstances of each case that it is much better 
to détermine the matter as a question of fact." 

In Haskins v. Insurance Co., 5 Gray, 432, the question was whether 
repairs made by insurers under the right reserved in the policy were 
made within a reasonable time. This depended on the dates of 
Tarions notices given by the parties, the delay occasioned by the 
sickness and death of workmen employed, and the peculiar nature 
of the property. It was held that, although the particular circum- 
stances were not disputed, the question was one of fact to be submit- 
ted to the jury. 

The case of Davis v. Insurance Co., 8 R. L 277, was quite like the 
présent case in its facts. There the suit was upon a policy of flre 
Insurance on the plaintiffs' stock of dry goods in their store in ProTi- 
dence. The goods were burned on the 22d of April, 1862, Pre- 
liminary proofs of loss were filed on the Slst day of May, 1862. The 
défendants made no reply to the claim of proofs until the 19th of June 
f oUowing. The court left it to the jury to say whether the written 
objection of the défendants to the preliminary proofs of loss of plain- 
tiffs was furnished within a reasonable time. And the suprême 
court of Ehode Island held this course proper. The court sald : 

"The question of reasonable time Isi in many and perhaps most cases a 
question (or the court. It -was said by Lord Mansfield, in Tindal v. Brown, 
1 Term E. 167: 'Whenever a rule can be laid down with respect to rea- 
sonableness, it should be decided by the court, and adhered to by every one 
for the sake of certalnty.' The courts hâve accordingly in many cases, as 
in the case of notice of dlshonor of a promissory note or blU of exchange, 
or of notice to quit between landlord and tenant, adopted flxed rules; and 
there are nmnerous cases depending on particular facts and circumstances 
in which a court cannot dispense with the aid of a jury. 1 Starkie, Ev. 455; 
Howe V. Huntington, 15 Me. 350. The case before us was not a case where, 
in the language of Lord Mansfleld, a rule could be laid down in respect to 
reasonableness. It belongs to a class of cases in which the circumstances 
affecting the reasonableness of notice would seldom be the same, and there- 
fore we think the court did not err in leaving the question of reasonableness 
to the jury." 

See, also, Cochran v. Toher, 14 Minn. 385 (Gil. 293); Luckhart t. 
Ogden, 30 Cal. 548; Magee v. Carmack, 13 Dl. 289; 1 Starkie, Ev. 
514, 516, and note 1 on 517. 

The rule is sometimes stated to be that, where the facts are not 
in dispute, the question of reasonable time is always for the court; 
but in the foregoing cases the facts were not in dispute. The facts, 
though undisputed, were so numerous that the inferences from them 
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as to ^ r^nsonaWeness o£ tbe tim,e taken were disputable as inf er- 

ï'i^ç niiraber ot autboi^ties on this subject is myriad; aad there 
are inapy in wMchi tfae, ruie ia , stated withouit qualification tliat 
the question of reasonftble time isi a question of law for the court, 
but wethinjkit.will befound that.sucli cases may be divided into 
two classas. Tbe firstidass -embraees commercial transactions 
which happen in tke same way, day after day, and présent the ques- 
tion of reasonable time on the same data in continually recurring in- 
stances, so tliat, by a seriï|s of décisions of the courts, the reasonable 
time bas beçn rendered certain. The second class of cases is where 
the time taken is so cledrly reasonable or unreasonable that there 
can be no room for doubt as to thé proper answer to the question. 
Where, however, the answer to the question is one dépendent on 
many différent çircumstances wlxich dô not constantly recur in other 
cases of libe character» and with respect to which no certain rule 
of law has Jieretofore been laid down, or could be laid down, the 
question is one of fact for the jury. 

In Wiggins V. Burkhaw, 10 Wall. 129, the question was whether 
an account rendered had been objected to within a reasonable time, 
so that it could not be introduced as prima facie eyidence of its 
correctness. , It was held that the question of reasonable time, in 
such a case, was a question of law; that between merchants at home 
an account which has been presented, and no objection made thereto 
after the lapse of several posta, ûiust lie treated, under ordinary 
çircumstances, as being, by acquiescence, a stated account. Now, 
it is obvions that in such 4 case the data upon which a reasonable 
time can be flxed are few and simple. It is also obvious that it is 
qf the class of cases constaatly recui?ring with similar çircumstances 
in dealings between merchants, so that for years it has been settled 
law that, if a. merchant allows sevérâl posts to go by without ob- 
jecting to an acpount sent to him, it is tobe regarded as stated. Mr. 
Justice Swayne used this language in deiivering the opinion of the 
court: 

"The proposition tjiat whàt Is reasonal)le time lu such cases is a question 
for the Jury, à& l^ld down by the coiu:t below, caonot be sustained. Where 
the facts are clear, It is always a question exclusively for the court The 
point was so niléd by thls court in Toland v. Sprague, 12 Pet. 336. Where 
the proofs are cônfliqtlng, the question is a mixed one of, law and of fact. 
la such cases the court should'lnstruct the Jury as to the law upon the sev- 
eral hypothèses of Met insisted upon by the paxties." 

He was dealing with aCCOtints, and it was to "stich cases" that 
the rnle, as he states it, applies. Toland v. Sprague, referred to, 
was also a case of a stated account. 

In Nunez v. Pautel, 19,WaU. 560, tbe question was When money 
ùnder the folio wing contractbecame due; 

"Oolumbus, Ga., September Ist, 1865. 
"Due Josepl) I)«iutel, or oçder, $1,619.66, being balance of principal and 
Jnterest for four yéars and six months' services. This we will pay as soon 
as the crop can be sold, or thé money raised from any other source, payable 
with interèst v 

"I. M. Nunez& Co." 
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Î3uit was brought more than five years after the date of the instru- 
ment. The court held that the stipulation secùred tb the défendants 
a reasonable amount of time within wMch to procure, in one mode 
or other, the amounts necessary to meet the liabUity, and that five 
years was more than a reasonable time, so that the obligation was 
due at the time suit was brought. In this case there could be no 
doubt that five years was ample time within which payment should 
have been made. The case cornes under the head of the second class 
of cases mentioned above, because, in the absence of ail circtim- 
stances, except the instrument itself, every one would say that five 
years was an unreasonable delay in paying the debt. In neither of 
thèse décisions by the suprême court of the United States is the rule 
as laid down by Chief Justice Marshall in the case in 6 Cranch, 
already quoted, criticised or overruled. Indeed, in the very volume 
(10 Wall.) which contains the case of Wiggins v. Burkham, is the 
case of Feild v. Farrington, at page 141, in which the question was 
whether factors had held cotton too long in view of a f alling market. 
They held it 10 months, during which time cotton f ell f rom 43 cents 
to 20 cents. Said Justice Strong, delivering the opinion of the su- 
prême court: 

"Whether thls long delay, in view of a falling market, was in the exercise 
of a Sound discrétion, good faith, and reasonable diligence, was a question 
that should hâve been submitted to the Jury. If the delay was unreasonable, 
if It was in violation of the plaintiffs' duty as factors, they, rather than the 
défendant, should bear the loss that resulted from It." 

In the case of Brewing Co. v. BuUock, 8 C. C. A, 14, 59 Fed. 83, we 
held that a question of reasonable time was a question of law, 
citing as authority Wiggins v. Burkham, 10 WaU. 129; but that was 
a case where the time was so long that no fair-minded man could 
hâve any doubt that the delay was unreasonable. There a dealer 
in rice at New York shipped to a brewing company in Cincinnati two 
car loads of rice, without any order for the same. The brewing com- 
pany, by mistake, paid the f reight, and took the rice into its ware- 
house. Its offleers discovered the mistake within a week after the 
receipt of therice, and for more than 30 days, when rice was a com- 
modity of fluctuating market value, with no excuse of any kind 
for the delay, they failed to notify the shippers that the company 
would refuse to take the rice. It was held that, from such delay in 
rejection, acceptance must be conclusively presumed, and that the 
trial court had the right to treat the matter as one of law. We 
think that because the case at bar présents so many facts which may 
more or less affect the question of reasonable time, and because it 
is not a case, parallels to which, by constantly recurring in courts 
of justice, hâve led to the establishment of any certain rule, the 
question of reasonable time was for the jury. The court erred, 
therefore, is not submitting it to that tribunal. 

For this reason, the judgment of the court below is reversed, and 
a new trial ordered. 
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SPOKAN?] Ï"ALLS & N. ET. Co. v. ZIEGLEB, 
(Circuit Ctourt :o£ Appeals, Ninti Circuit Aprill2, 1894.) 

,, ' ■'■ ^ No. 81: ; 

1. Public Lands—Right of Wat op Railboads. 

Act Gong. Mareh 3, 1875, which provides that "the rlglit of way througli 
ttie public lànds of the tJnited States Is hereby granted" to any duly-or- 
' garilzed raiiway company wlilch sliall perform the conditions prescribed 
by the- act, does not entltle such company to a right of way over lands 
which are in the possession of a qualified pre-emptor who bas made final 
proof, tendered the purchase money, and demanded hls final receipt. 

2. Eminbnt Domain— Compensation. 

Under the laws of the territory of Washington which provide that where 
laad is tafcen for the rlght of way of a railroad compensation shall be 
made to the owner "Irrespective of any increased value thereof by reason 
of the proposed improvement," any question as to the value of the land 
bef ofe and af ter the road was built is irrelevant 

In Error to the Circiiit Court of the United States for the District 
of Washington, Eastern Division. 

This was an action by Ziegler against the Spokane Palis & North- 
ern KaUway Company, in viffaich plaintiiï had judgment and défend-* 
ant brings error. 

Jay H. Adams and McBride & Allen, for plaintiff in error. 
George Turner, for défendant in error. 

Before McEGENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

McKENNAi Circuit Judge. ThiS case cornes on writ of error 
trom the circuit court, for the district of Washington, eastern di- 
vision, Défendant in error recovered; judgment, after a verdict by 
jury, against plaintiff in error, for damages for an appropriation of a 
strip of land, part of the E, f of S. E. i, section à, township 25, 
range 43 E., W. M. The défendant in error was, on the Ist day of 
May, 1889, in possession of said land as a pre-emptor, having the 
1^1 qualifications of such, and had madê final proof s, and had 
tendered the purchase money, and demanded his final receipt. The 
mpney was not received^ on account of a contest in the land ofBce. 
TPhe plaintiff in error, défendant in the court below, is a corpora- 
tion under the laws of Washington, for the purpose of constructing 
and operating a railroad f rom the city of Spokane Falls, in a north- 
erly direction, through the counties of Spokane and Stevens, to the 
Columbia river. The évidence also shows that plaintiff in error 
flled in the oflSce of the secretary of the interior a copy of the articles 
of incorporation, and afterwards, in 1889, commenced the construc- 
tion of its road, and surveyed and marked the Une of its road, which 
Une ran over the lands of the défendant in error, and, within 12 
months after loeating said Une, flled a profile map thereof with the 
register of the land office of the district in which the land is situ- 
ated, which map was approved by the secretary of the interior, and 
afterw'ards constructed its road; and the plaintiff in error there- 
fore contends that under said acts, and under the act of congress ap- 
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proved March 3, 1875, entitled "An act grantingto railroads the rîght 
of way through the public lands of the United States," it became the 
owner of a right of way across the land of the défendant in error, 
and that the circuit court erred in admitting proof of his entry 
of the land, and tender of payment therefor, and patent from 
the United States. The act of congresa referred to above Is as fol- 
lows: 

"That the riiïht of way through the public lands of the United States is 
hereby granted to any railway company duly organized under the laws of 
any state or terrltory, except the District of Columbla, or by the congress of 
the United States, which shall hâve flled wlth the secretary of the interior a 
copy of Its articles of incorporation, and due proof of Its organlzation under 
the same, to the estent of one hundred feet on each side of the central line 
of said road. Also the right to take from the pui>lfc lands adjacent to the 
line of said road, material, earth, stone, and timber necessary for the con- 
struction of said railroad. Also ground adjacent to such right of way, for 
station-buildings, dépôts, machine-shops, side-tracks, tum-outs, and water 
stations, not to exceed In amount twenty acres for each station, to the ex- 
tent of one station for each ten miles of its road. * * • Sec. 3. Tliat the 
législature of the proper territory may provide for the manner in which pri- 
vate lands and possessory claims on the public lands may be condemned; 
and where such provision shall not hâve be,en made, such condemnation may 
be made in accordance with section 3 of the act entitled, 'An act to aid in 
the construction of a railroad and telegraph line from the Missouri river to 
the Pacific océan, and to secure to the govemment the use of the same for 
postal, military, and other purposes, approved July flrst, eighteen hun- 
dred and sixty-two,' approved July second, eighteen hundred and sixty- 
four. Sec. 4. That any railroad company deslring to secure the beneflts 
of this act, shall, within twelve months after the location of any section 
of twenty miles of its road, if the same be upon siu-veyed lands, and, 
if upon unsurveyed lands, within twelve months after the survey thereof 
by the United States, file with the résister of the land office for the district 
where such land Is located, a profile of Its road; and upon approval theteof 
by the secretary of the interior, the same shall be noted upon the plats in 
said office; and thereafter ail such lands over which such right of way shall 
pass, shall be disposed of subject to such right of way. Provided, That if 
any section of said road shaU not be completed within five years after the 
location of said section, the rights herein granted shall be forfeited as to 
any such uncompleted section of said road. Sec. 5. That this act shall not 
apply to any lands within the limits of any military, park, or Indian réser- 
vation, or other lands especially reserved from sale." 

The act did not operate as a présent grant. Its words are: "That 
the right of way through the public lands is hereby granted to any 
railroad company." Tte opening words of section 4 of the Oregon 
donation act are: "That there shall be, and hereby is granted to 
eTcry white settler, or occupant of the public land." In neither act 
is there a grantee, and the suprême court said, in construing the 
latter act, in Hall t. Eussell, 101 U. S. 509: "There cannot be a 
grant unless there is a grantee, and consequently there cannot be a 
présent grant unless there is a présent grantee." And the court 
further said that, in ail caises where a grant was given a présent 
eflect, a state, or some corporation having ail of the qualifications 
specified in the act, had been designated as a grantee. In other 
words, when an immédiate grant was intended, an immédiate gran- 
tee, having ail the requisite qualifications, was named. The act, 
therefore, did not give a right of way presently, but entitled any com- 
pany to obtain the right of way upon performing certain condi- 
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tioûs, and its rîglit atttWhed upon flling a profile map of ita road, as 
proTided in section 4. It will be obséryed that tlie provision of sec- 
tion 4 Is that, afteîc filing the profile of the road, ail lânds over whicli 
the right of way skafll pass shall be disposed of subject to such 
right of way. Lands, therefore, wliich; had been disposed of there- 
tofore, were exempt» The pre-exemption laws are certainly a means 
of disposing of tbe public lands, and an entry of record under them, 
valid on its face, is snob.! an appropriation of the tract entered as 
segregates it from the public domain, and precludes it from subsé- 
quent grant Railroad CoJ y. Whitney, 132 U. S. 357, 10 Sup. Ct. 
U2; Sturr v, Beck, 133 tj. S. ^41, 10 Sup. Ct. 350. Au express rés- 
ervation is not necessary. Wilcox v. Jackson, 13 Pet 498; Leaven- 
worth, etc., R Go. r. U.S., 92 U. S. T45. That pre-emption claims 
are exemptéd ttom thé gfaut is supported by section 3 of the act. 
It is as foUows: 

"Sec. 3. That the législature of the propet territory may provide for the 
manner lii whlch prlvate lands and poissessory claims on the public lands 
of the TJnltéd States may be condemned; and where such provision shall 
not hâve been made, such cbUdemnatlon may be made In accordance -wlth 
section 8 of the act entitléd''An act to aid In the construction of a railroad 
and telegraph lltle ïnitm the Missouri river to the Pacifie océan, and to secure 
to the governniént the usfe of 'the same for postal, mllltàry, and other pur- 
poses, approved .îuly flrsti eighteen hufadred and sixty-two,' approved July 
second, eighteen hùndred and slxty-four.'' 

Couusel for plaintiff in esror urges that by the worda "possessory 
claims" congress intended ttnly to protect the improtements of a 
séttler. The eiplanatiçin is not adéquate. Seejalso, Enoch t. Kail- 
way Co. (decided by the suprême court of Washington; opinion 
flled May 24, 1893) 33 Pac. 966. The cases of Eailroad Co. v. 
Baldwin, 103 U. S. 426, ând Eailroad Co, v. Tevis, 41 Oal. 489, do 
not nùlitate with the conclusions we hâve reached. In the former 
case the grant was a présent one, and necessarily, as the court said, 
ail persona acquiring any portion of the public lands after its date 
took subject to the grant. In the case of Eailroad Co. v. Te^às, the 
plaintlfE was the successor of the Central Pacific Eailroad Com- 
pany, who had been granted by congress a right of way over the 
public lands Kerr claimed as a pre-emption, and thoùgh he had set- 
tled on the land,and had improved it, he had not filed a declara- 
tory statement when the right of way attached. The court held 
that he was neither the owner nor a claimant of the land within 
the meaning of section 3 of the act granting the right of way to 
the railroad, which provided a means of ascertaiûing damages in 
case the owner or claimant of the land and the rail way company 
could not agrée. The facts of the case, therefore, and the one at 
bar are difEerent. 

The plaintiff in error èlatms that thé circuit court erred in sus-' 
tàining an objection to the fpllowing question : 

"Q. How much less. If any, was thls tract of land wprth that sprlng (1889) 
after the road had been constructed over it, aud, with ttie road upon'it as It 
is now constructed, thari it was worth that spprlrig iJefore the road was con- 
structed, and before it wftte toown that the t*oad'was gôlrig to be constructed 
•OVOT it?" 
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The appropriation of the land was made on the 5th day of June, 
1889, whUe Wasliington was a territory, and the law of the terri- 
tory then was that compensation should be made to the owner of 
land taken "irrespective of any increased value thereof, by reason of 
the proposed tmprovement." In support of the releyancy of the 
question, plaintiff in error cites Eallroad Co. v. Coleman, 3 Wash. St. 
234, 28 Pac. 514. This case, however, was OTerruled in Enoch v. 
Kailway Co. (flled May 24, 1893) 33 Pac. 966. The circuit court, 
therefore, did not err in sustainîng objection to the question. Judg- 
ment is affirmed. 



In re QUAN GDî. 

(District Court, N. D. Callfornla. May 8, 1894.) 

No. 10,948. 

Chinesb Mbbchants — PiRM Namb. 

Act Gong. Nov. 3, 1893, provides that a Chlnaman seeklng entrance Into 
the United States on the ground that he was formerly engagea as a mer- 
chant thereln must, show that hls business was conducted "In hls own 
name." Hdd, that such person must be excluded where It appears that 
the business was conducted under a flrm name of which hls own name wa.s 
no part, though there is évidence that he was a partner, and that Chinese 
merchants do not, in gênerai, conduct business in Individual or partnership 
names. 

Exceptions to Spécial Eeferee and Examiner's Eeport, recommend- 
ing discharge. Exceptions taken by the United States. Excep- 
tions sustained. 

Thos. D. Eiordan, for petitioner. 
Charles A. Garter, U. S. Atty. 

MOEEOW, District Judge. The pétition in thîs case allèges 
that Quan Gin is unlawfuUy restrained of his liberty on board the 
steamship Belgic, on the claim made by the master of the vessel 
that Quan Gin is not entitled to land, under the provisions of the 
act of May 6, 1882, and the acts amendatory thereof and supple- 
mentary thereto. 22 Stat. 58, 23 Stat. 115, 25 Stat. 504, 27 Stat. 25. 
The pétition allèges that thèse acts do not apply to him, and that he 
is entitled to land, and come into the United States, by reason of the 
fact that he is not a laborer, but a merchant, and a member of the 
fiirm of Yow Kee & Co., dealers in gênerai merchandise at No. 17 
Waverly place, and for more than one year prier to his departure 
was a member of the said firm. 

A Chinaman claiming to be a merchant, and making application 
for entrance into the United States on the ground that he was 
formerly engagea in this country as a merchant, is required by the 
act of November 3, 1893 (28 Stat. 7), to establish by the testimony 
of two crédible witnesses, other than Chinese, the following facts: 
(1) That the applicant was engaged, in this country, in buying 
and selling merchandise, (2) at a fixed place of business; (3) that 
the business was conducted in his own name (4) for at least one year 
before his departure from the United States; (5) that during such 
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year he ^va,» iiet-eiigaged in thC; performance of any manual labor, 
ëxcept sucb. as wiis necessary in ihe conduct of his business as such 
mercliant 

In support of the pétition, Quan Gin testifies that he came to this 
çountçy, flrst, in tlie year 1878; that he went to China, the last 
tlme, on the steamer Gaelie, in November, 1892; that when he 
wènttp China he was in the ârm of Yow Kee (gênerai merchandise), 
No. 17' Waverly place; that the total capital of the firm was |11,000; 
that theré are 10 partners in theflrm, including himself, and his in- 
terest was and is |l,000; that he had been a member of the ûrm prior 
to his departure for China, for seven or eight years; that he was 
assistant bookkeeper and coUector; that Lim You is the manager 
of the firm, and Lim Lung interpréter. Neither of thèse two per- 
sons so identifled as being connected with the firm is produced as 
a witness, but a Chinaman named Lim See is called, who testilies 
that he has an rnterest of |1,000 In the gênerai merchandise firm 
of Yow Kee, No. 17 Waverly place. This witness is not otherwise 
identifled as belonging to the flfm. He testiÉfes, however, that 
Quan Gin had an interest amountingto $1,000; thàt Quan Gin was 
the bnt§i.cle man, and also kept the accounts. T» F. Scott, a dray- 
man, t«stifles that he knows Quan Gin, who had a store on Clay 
streeti and moved up to Waverly place; that the flrm name was 
"Yow Keei" The Witness understood that Quan Gin was a part- 
ner; saw him around the store, attending to the business of the 
flrm, and performing such acts as a partner would perform. James 
W. Waldicy bookkeeper for the American Biscuit Company, testiâes 
that he thinks he has known Quan Gin for six or seren years. He 
has been buying crackers from the company. He thinks the firm 
name was 'Yow Kee," but whether Quan Gin was a member of the 
firm he wduld not swear to, inasmuch as he could not swear to any 
man bçing a member of a firm. M. W. Levy, a produce and com- 
mission merchant, testifies that he remembers Quan Gin. He had 
a store on Clay street, and afterwards at No. 17 Waverly place. He 
does not remember the store name, but, to the best of his knowledge 
and belief, Quan Gin was a member of the firm. He says he sold 
the firm potatoes for seed, beans, and strawberry plants, and other 
little things. No explanation is given why it is alleged in the péti- 
tion that Quan Gin is a member of the flrm of Yow Kee & Co., and 
no testimony submitted to support that allégation. It seems to 
be assumed that the testimony that he was a member of the flrm 
of Yow Kee is sulBcient, but no explanation is furnished as to how 
he could be a member of a flrm designated by a single individual 
name. In the argument it was said that Chinese merchants sélect 
words of supposed lucky import for company or flrm names, but 
there is nQ.proof upon that point in the case; and the court is not 
advised,' ëven by counsel, as to whether "Yow Kee" is a word or a 
name. Tlie fact that in the pétition the firm name is given as 
"YoT? Kee & Co." would indicate that the name is not a word, but 
the Ijusiness title of two or more individuals associated together. 
The law requires that, to establish the character of a merchant for 
a Chinese penson seeking to enter the United States, it must appear, 
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among other things, that the business in wliich he was engagea 
"was conducted in his owh name." As there is no proof in this 
c£ise that Quan Œn conducted any business in "his own name," and 
no explanation is given of the fact that his name does not appear in 
the finn name, as is usual in partnerships in this country, he must 
be refused a landing, in accordance with the express direction of 
the statute. But the question submitted to the court for détermina- 
tion is as to the character of CTidence required to establish the 
fact that a merchant is conducting business in his own name. 
Must his name appear, either individually or as a partner, in the 
conduct of the business? The attention of the court has been 
called to an opinion of the attorney gênerai of the United States, 
dated April 6, 1894, in which he holds that: 

"A Chinese person does not bring himself within the statutory définition 
of 'merchant,' unless he conducts his business either in his own name, or In a 
flrm name of which his own Is a part." 

It is contended, in opposition to this view of the law, that such 
an interprétation will exclude nearly every Gliinese merchant seek- 
ing to enter the United States, since, as before stated, it is claimed 
that Chinese merchants do not, as a ruie, conduct their business 
affairs in individual or partnership names. This may be so, but, 
if it is so, it is a considération to be addressed to the lawmalting 
power, and not to the court. 

"The power to exclude or to expel allens, being a power affecting interna- 
tional relations, is vested in the politieal departments of the goTernment, and 
is to be regulated by treaty or by an act of congress, and to be executed by the 
executive authority according to the régulations so established, except so far 
as the judicial department has been authorized by treaty or by statute, or is 
required by the paramount law of the constitution, to intervene." Fong Yue 
Ting V. U. S., 149 U. S. 713, 13 Sup. Ct. 1016. 

The attorney gênerai gives a most convincing reason for his in- 
terprétation of the statute. He says: 

"This requlrement that a merchant must conduct the business in his own 
name eau hâve but one purpose, to wit, that he who is a merchant in fact shall 
also be known to be such by the parties with whom he deals, and by the 
public generally. That purpose could readily be defeated if it were possible 
to conceal his identlty by trading under an assumed name, or under the dis- 
guise of a 'Co.' " 

When it is considered how easy it îs for a Chinese person seeking 
admission into the United States to claim a small interest in the 
business of buying and selling merchandise, it is évident that the 
statute has been wisely framed to prevent the admission of Chinese 
persons ipto the United States upon the flctitious and fraudulent 
claim that they are merchants. In my opinion, therefore, when an 
application is made by a Chinaman for entrance into the United 
States on the ground that he was formerly engaged in busines» in 
this country as a merchant, he must, before being admitted, estab- 
lish by the testimony of two crédible witnesses, other than Chinese, 
among other things, that he conducted the business in which he 
was engaged, either in his own name, or in a flrm name of which 
his own is a part. The exceptions of the district attorney to the 
report of the commissioner are sustained. 
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■ KEAFT V. UNITED ST4TES. ' J;: 

(Circuit Cautt, S. D. New Yoik. April 20, 1894.) 

CusTOMs.ptrTiEs— CLASsiprcATiON— Pkinted 'TigsDB Papbh, 

Tlssue paper liavlng"tertaln colora, In' stfipes and plaids, printed or 
StaJnpedtliereon, and nbt of one unlfôrïù tsolor, hdd to l)e dutlaWe at 8 
cents &en pound and IS.per cent, ad valorem, under pjp-agrapli 419 of the 
act'of Octpber 1, 1890, as "tlssue paper, white or colored," fnd not at 25 
pei" cent, ad valorem, under paragraph .423, as "printe^ mattér, not speclal- 
ly proVlded for." 

AppeaJ by Importers from Décision of Board of United States 
Général lAppraisers. Décision afarme"»!. 

The Importations conslsted of wWte tlssue paper, printed on one side wltli 
colored stripea, and plaids. T^e collecter assessed duty thereon under para- 
graph 419,of tWe à,ct of Octol^erl, 1890. The Importers duly protested, claim- 
ing same to De dutlable as "pnntfid matter," under paragraph <Ï23 of sald act 
The board of United States gênerai appraisers sustained the cbllector's classi- 
fication. The contention of the Importers was that "colbred" tissue papers 
were cotumercially confined po ttose dyed to a vat, and that the articles In 
suit -were nbt known in tiWîb ànd commerce as "colored," bpt as "printed 
tlssues," "striped tisanes," and* "plaid tlssues," and weré "printed matter." 

Stepiien Greeley Olarke, for importera. , 
Henry 0. Hatt, U. S. ^tty., for the lïnited States. 

TOWNSiEND, District /Tiidge (orally), This is an appeal from 
the décision of the boà^lfqf gênerai appraisers classifying certain 
paper as "tiasue paper" under the provisions of Schedule M, par. 
4l9, of the tairiff act of ISff^l Certain ôplors and pattièi'ns hâve been 
printed or stabiped on tË'e, 'Jikper in question. The iiiiporter claims 
that it should be classiôeîà as "priutèd matter," under paragraph 
423 of said act. The décision of the board of appraisers is afflrmed, 
becâuse the methbd by wliîch the paper was colored does not affect 
its character as "colored tissue paper," and, furthermore, because 
the article does not fall v^thin t$e clàss of "books, "etchings, maps, 
charts, and ail printed matter," embrâced within the provisions of 
paragraph 423. 

PAEK et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. May S, 1894.) 

CusTOMS DuTiBs — Act op Ootobbr 1, 1890 — Trdfples. 

Truffles held to be dutlable at 45 per cent ad valorem, under paragraph 
28t of the tariflf act of Octobér 1, 1890, within the clause, "Vegetîibles of ail 
kinds, prepared or preséryed, including pickles and sauces of ail kinds, 
not specially prpvlded for," and not at 40 per cent, ad valorem, under 
paragraph 271, as assimllating to "miishrooms, prepared or preserved in 
tins, jars, bottles or otherWlse." ■ 

Appeal from Décision; of Board of United States (jreneral Apprais- 
ers. Board- 

Park & Tilford, in 1891y imported truffles in bottles. Duty was 
assessed thereon by the CQllector of customs at New York at 45 per 
cent, ad valorem, under paragraph 28*7 of the act of Qctober 1, 1890. 
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Importera protested, daiming duty at 40 per cent, ad valorem, under 
paragraph 271, and that trufles are a species of fungi and assimilate 
to mushrooms. The board of United States gênerai appraisers sus- 
tained the importers' protest, and reversed the décision of the col- 
lector. The coUector appealed from the décision of the board to the 
United States circuit court. 

Edward Hartley, for importera. 
Henry C. Platt, U. S. Atty. 

WHEELER, District Judge. Thèse traffles are not mushrooms, 
în similitude to whlch it is claimed they should be assessed, but 
are found to fall, commonly and commereially, within "vegetables 
of ail kinds prepared or preserved, including pickles and sauces of 
ail kinds not speciaUy provided for." They, in some way, vegetate, 
and are a kind of vegetable. Judgment of the board of appraisers 
rerersed 



SMITH, Surveyor of Custoros, v. MIHALOVrrCH et al. 

(Circuit C3ourt of Appeals, Slxth Circuit AprU 3, 1894.) 

No. 119. 

1. CUSTOMS DUTIES— ClASSIPICATIOIT— GlASS BoTTIiES. 

Plint-glass bottles, molded, and holding more than one plnt, are dutia- 
ble at one cent per pound, under paragraph 103 of Act Oct 1, 1890, and 
not at 60 per cent., under paragraph 105. 

2. Appbai, — Mattbr not Appabï™t on Record. 

The provision of paragraph 104 of Act Oct 1, 1890, that certain glass- 
vare shall not pay a less duty than 40 per cent, ad valorem, cannot be ap- 
plied on appeal where the record does not show that the duly imposed is 
less than that rate. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

In June, 1891, the défendants in error, Mihalovitch, Fletcher & 
Co., imported from Germany, through the port of New York, certain 
flint glassware, claimed by them to be bottle glassware. The mer- 
chandise was forwarded in bond to the custom house in Cincinnati, 
where the acting surveyor of customs assessed it for duty at 60 
per cent, ad valorem, under paragraph 105 of the act of October 1, 
1890. To this action of the surveyor the importers duly protested, 
claiming said assessment to be illégal, and insisting that the duty 
shotild hâve been assessed under paragraph 103 of said act, and ask- 
ing to hâve |108.75, so iUegally assessed, refunded. The importers 
appealed from the action of the surveyor at Cincinnati to the board 
of gênerai appraisers at New York, under the act of June 10, 1890. 
In October, 1891, that board filed a décision sustaining the protest 
of the importers, and found the articles imported to be flint-glass 
bottles, under paragraph 103 of the act above cited, and to be dutia- 
ble at one cent per pound, Under the provisions of section 15 of the 
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abti of jiuné 10, 1890, the sni^eyor of custome, through John W. Her- 
roîi, dîstriiet attomey, filed his application in the circuit court of the 
United States for the southern district of Ohio, in October, 1891, 
askiag that court to reverse the décision of said board df gênerai ap- 
praîseirsj M the April term, 1892, of said court, the case was heard 
upon the issues made by the protest of the importers and the appli- 
cation of the surreyor of customs ^nd the évidence of the parties, and 
thereupon, after due considération, the circuit court a&rmed the dé- 
cision of the said board, and dismisséà the surveyor's application. 
From this order a writ of error was taken to this court. 

John W. Herron, U. à. J)ist. Atty., and Henry Hooper, Asst. U. S. 
Dist, Àtty, jTor plaintifl in,içrror. 
Wright & Wright, for, îdfÇfenclants in error, 

Before TAPT and LUBTON, Circuit Judges, and EIGKS, District 
^ Judge^ : ■ 

EICKS, District Judge (after stating the facts as above). When 
this case was tried in the circuit court, the question was whether 
the artiiileW imported shSoûid be classifled under paragraph 103, or 
paragraphilp^: of the açt of jOctober 1, 1890. Paragraph 103^ under 
which the importers claim, reads as follows: 

"Green and colored, molded or pressed, flint and lime glass bottles, holding 
more than one pint, *.•■•, and other molded or pressed, gi"een and col- 
oredi and flint or lime glass bottle Ware, net speclally iwovided for in this act, 
one cent per pound." ■ 

Paragraph 105 reads as follows: 

"Flint and llïûé pressed glassware, not ctit, engraved, palnted, etched, dec- 
orated, eoiored,' printed, stàlned, gilTered or gllded, sixty pér cerit. ad valorem." 

ïhe circuit court found that "thèse articles are hot pressed glass- 
ware. Theyafe molded, which brings them withinan express pro- 
vision of'pàr^gràph 103."' We agrée with this conclusion of the cir- 
cuit courtfoE the reasons statéd in the opinion filed in thè cause. 55 
Fed. 4T6. ' ^ïie district «(.ttprney now ihsists that if thie judgmènt of 
the circiiit çpflrt is àfBjined, and the articles are to be classiûed un- 
der paragraph 103, thehthey are dutiable at the rate of 40 per cent, 
ad valoteûii hnder the la^t clause of paragraph 104, which reads: 

"Nq aMlde manufacturée from gLiss described In the preçeding paragraph 
shall pày 'à Içss rate of dutj tlian forty pe? cent, ad valorem." 

But the record does not contain the évidence to enable or justify 
us in applyingi this claUse of paragraph 104 to the case as presented, 
because it nôwhére appears that the duty imposed în this case was 
less than t40 per cent, of the value of the importation. The judg- 
mènt of the circuit court Is thereforë affirmed. 

NQTl?. See Marine V. Eackliam, 3 O. 0. A. 210, 52 Fed. 579. 
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PUSBY & JONES CO. v. MUiLBR et aL 

(Circuit Ootirt, D. Delaware. April 30, 1894) 

No. 153. 

1. Intkkpleader— Bill— Dbmuereh. 

A bill of interpleader against two défendants whlch shows on its face 
that one of the défendants bas no claim, either légal or équitable, to the 
■ debt due ffom the complainant is demurrable. 

S. Patents pob Ihventions— Liceksb— Rights op Co-Ownebs. 

Where a patent is owned by several parties, and one of tliem Issues a 
license to a third person, the other owners hâve no clalm against the 
llcensee for any part of the royalty, thelr remedy, If any, being by suit 
against the lleensor for an accounting. 

In Equity. Bill by the Pusey & Jones Company against Mary 
Ann Miller and Will W. Bierce. 

Benjamin Melds, for complainants. 

Branch Giles and E. Clinton Ehoads, for défendant Miller. 

WALES, District Judge. This is a bill in the nature of a bill of 
interpleader, by which the plaintiff seeks protection and relief from 
the conflictîng demands of the défendants. The material facts in 
the case are thèse: 

Mary Ann Miller, the executrix of Lewis Miller, and one of the 
défendants herein, has brought an action at law in this court against 
the plaintiff to recover the sum of |3,000, which is alleged to be due 
to the estate of Miller under the terms of a written contract be- 
tween him and the plaintiff, dated January 14, 1892, whereby the 
plaintiff had agreed to pay to Miller that amount of money, as a 
license fee or royalty, for the right to construct a patented Taylor 
cotton press for Will W. Bierce, of the state of Alabama. The fur- 
ther sum of f212.40 is claimed by the executrix as a balance due 
to her husband's estate for royalties on other cotton presses built 
by the plaintiff. John F. Taylor, being the inventor and sole owner 
of ail the patents covering what is known as "Taylor's Steam and 
Hydraulic Cotton Press," on the 23d of January, 1877, sold and 
assigned to Lewis Miller and William Boardman, each, one-third 
interest and share in and of thèse patents for ail of the United 
States, excepting certain territory speciflcally reserved to the as- 
signer. Prior to the making of this assignment, which was duly 
recorded, the parties named therein had, on the 19th of December, 
1876, entered into articles of agreement (tripartite), wherein it was 
stipulated, among other things, that Boardman, in considération 
of the assignment to him of a one-third interest in the patents, would 
advance to Taylor the sum of $25,000, and would also furnish to 
Lewis Miller such sums as the latter might require "to enable him 
to carry on the business of the concern." The advance of $25,000 
to Taylor was to be reimbursed to Boardman by Taylor out of his 
one-third bf the profits. Miller, by way of payment for the one- 
v.6lF.no.4— 26 



third interest of the patents to be transferred to him, was to dévote 
his time, attention» and energyto the building, Hèlling, and using, 
or otherwise disposing of the inventions or patent rights. It was 
further agreèd that tfi'e profits "to'bè deriVeà frbik tbe business 
should be shared equally between tbe parties, and that tlie losses 
sustained should be borne in like proportion. John F. Taylor, on 
July 2Q, 18812, sold and assigned to Will W. Bièfce, ône of thé dé- 
fendante Ma remaining one-third interest in the cotton-press patents, 
and at the same time transferred toBierce his shafe of 'ail debts and 
claims, owing or unpaid, or which at any time might become due 
to him, uiîdier the agfé"ettielit of December 19, 1876, ■ from Lewis 
Millei*a;ï)^d; William B6kf0.xasi.ja, or eitter of them, their, or eithèr of 
their, estâtes. Miller and Éioardman had both diéd before the date 
of the assîgnment from Taylor to Bierce. 

Will Wi Bierce isindebted tothe plâintiff in tîiè sum of $9,901.41, 
with interest thereon, being a balance due and unpaid on a Tayl6r 
cotton press furnished by plaiptiff to Biçrce, aiid which the latter 
refuses .;|p îpajSTj unless tliei plàintiflf wfjll rdeduct itherefrom the sum 
of |3,2ï2.^tt, ciaimed by iBierce as the assignée of Taylor. Bierce, 
as a^ignçe of Taylor, hag,alsp brought a suit in equity, in the court 
bf c<îm;^iion'jplèâs of Piiiï'âdelphia, Na - — — ^, agaînst Mary Ànn 
Miller, ^e'_ëXetiutrix ôlf'jîéSj'is Mle^ anâ Hâlinali JJ, Boardman, 
the admîitîsti'âtrix of Willlàtd Boârdliian, for an âccounting of the 
rnoneys reçeived by the estâtes which they, respectîvely, represeiit, 
by virtue oif'tïiq aèreeiïièïf ôf Deeembpr 19, 1876, ànd of the assign- 
tnent ot Sânû^ij tS, IST't,'; In bis feill, Bierce âïieges that Miller 
ànd Boardinàii madé large profits ih operating the patents, to the 
ôfle equàl t%it^ part 6f which ïalylor was entitled, but that 
néither Sfiller nor Boardnïaû had evér rendered âpy account to Tay- 
lor, or to his /asàîgnee. Prior to the bringing of the action against 
the Pusey & Jcfiies Company by Millefs executrix, Bierce had noti- 
fled the coiiïjiàiiy tbat the sûm of $3,212.40, clainïed by the executrix, 
ànd for whicjb!ëh€ now sues, belongéd to him, and cautioned the 
Company not to pay the saine to the executrix The Pusey & Jones 
Company no^ tsnders itself ready and wiUing to pay the said sum 
of 13,212.40 to Millçr's executrix, or to account for the same to Will 
W. Bierce, as th|s court "may détermine, and therefore prays that the 
défendants niày'be decreed, to interplead, and settle between them- 
selves their respiective rights or claims, and that in the mean time 
the executriiX qÎ Miller may be enjoined from prosecuting her action 
against ihe conxpany. Mrs, Miller, the executrix, has appeared by 
counsel, and entpred a ge4èral demurrer to the plaintiflE's bill. The 
subpoena was pètumed non est as to Bierce, and there has been no 
appearapce fpt h|îm. 

The purpoj^ pf a biU of interpleader is to çompel the claimants 
bf the satttç JÎjii^g, debt, or duty froni the party liable therefor, to 
litigate, \ t^ièïr respective . qlàims between themselyes ; the party 
liable T^ping under no indépendent liability to any of the claimants, 
and being merely in the position of a stakeholder,. without interest 
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in the matter himself. A bill in the nature of an interpleader lits 
by a party in interest to ascertain and establisk Ma own riglits, 
when there are other conflicting rights between tliird persons; as 
wliere a mortgagor wishes to redeem a mortgaged estate, and there 
are conflicting claims between tliird persons as to their title to 
the mortgage money, he may bring them before the court to ascer- 
tain their rights, and to hâve a decree for rédemption, and to 
make a secure payment to the party entitled to the money. 2 
Story, Eq. Jur. §§ 807-824. By the one biU the plaintiff seeks pro- 
tection from rival clalmants and a multiplicity of suits. By the 
other, he seeks relief, as well as protection. It is essential, in every 
bill of interpleader, that each of the défendants claims a right, and 
such a right as they may interplead for. If, in the facts set forth in 
the bill, it is évident that the claim of one of the défendants (there 
being only two) is not such that it can be sustained on légal or 
équitable grounds, there is no cause of interpleader. Id. § 821. And 
this requires that the claims of the défendants in the présent case 
should be investigated. On the contract of January 14, 1892, be- 
tween Lewis Miller and the Pusey & Jones Company, there can be 
no doubt of the liability of the company to Miller's estate; and un- 
less Bierce can show a superior right to the money in controversy, 
or a well-founded légal or équitable claim to it, the plaintifE's bill 
cannot be sustained. Bierce, as assignée of Taylor, is the owner 
of whatever rights were held by the latter, at the time of the assign- 
ment, in the cotton-press patents, and to the profits derived from 
them, under the partnership articles of December 19, 1876, between 
Taylor, Miller, and Boardman. As between the three partners, Tay- 
lor was undoubtedly entitled to one-third of the income from the 
patents during the existence of the partnership; but when that part- 
nership was dissolved by the death of Boardman, on July 14, 1891, 
the mode of division provided for in the articles came to an end. 
There was no provision in the articles for a continuance of the 
partnership after the death of any one of its members. As far as 
can be gathered from the bill and exhibits, the partnership was a 
secret one, and had never transacted business, as a firm, with third 
parties. The cotton-press patents were not, and had never been, 
owned or operated by the firm. The interest in the patents which 
was owned and held by each member of the flrm was his own 
individual and separate property, and constituted no part of the 
fiims assets; and, immediately upon the dissolution of the firm, 
each one of the surviving members was no longer accountable to 
the other, as a partner, for a division of the profits which he might 
thereafter make from the working of the patents himself, or by is- 
suing licenses to others to use them. Such being the relation of 
Taylor and Miller to thèse patents, on January 14, 1892, and long 
after the partnership had ceased to exist, it becomes pertinent to in- 
qulre what right or interest Taylor could hâve in the royalties which 
the Pusey & Jones Company contracted to pay to Miller, and on 
which the executrix of Miller has now brought an action against 
the plaintiff in this biU. It is unnecessary to consider the extent 
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of MiUer's aceotintaMlity; to iTaylor for mone^s rèéeîved by tlie' 
foraiîjçc during the paârtneraMp. i ïlie débt in oontroversj betweeni 
the défendants was incurred afterîthe pairtnership had ended, wh.en 
Taylôr and Miller had become nothing more than coownerSj or 
tenants in common, of tbe patents; each being at libçrty to use bis 
property, at his own discrétion, for his own profit and advantage, 
with. a possible liabUity to account for royalties if one sbould re- 
ceive njore than the other* Œhe rights and liabilities of the co- 
owners of a patent, when not modifled by contract or agreement 
among themselTes, in respect to royalties received by them, in the 
light of ail the authorities on the subject, may be stated thus: 
"VVhere a jpatent belongs tb several persons in common, each co-owner 
can assignhis share, and sue for an infringement, and can also work 
the patent himself, give licenses to work it, and sue for royalties 
payable! tohim for its use, and is entitled to retain, for his own 
benèfity Whatever profit he may dérive from the working, although 
he maybe liable to accoùnt for what he receives in respect of the 
licenséS: ILindLPartn. 62; gheehan v. KaUroad Co., 16Ch. Div. 59; 
Mathers v. Green, L. R. 1 Ch. App. 29; Olum Vi Brewèr, 2 Ourt. 506, 
Fed. Cas. aSTo. 2,909; Ourran v. Burdsall, 20 Fed. 837; Manufacturing 
Co. V. Gill, 32 Fed. 697; De Witt v. Manufacturing Co., 66 N. Y. 462; 
G-ates V. Fraser, 9 111. App. 628; Hall, Pat. Est 75. In Dunham v. 
Eailroad Go., 2 Ban. & A. 327, 7 Biss. 223, Fed. Cas. No. 4,151, it 
was saidi by Judge Drummond that, where a party owning less 
than the whole of the thing patented makes a grant or license un- 
der the patent, it would seem the better rule to hold, if there is 
any liabilityat ail, that he shalVbe answerable to the others, rather 
than the other patentées shall look to the grantee or licensee. In 
Currafi v. Burdsall, supra, the court held that, if one of several 
joint patentées assigna to a third party, the estoppel upon the 
assigner must work a license to the assignée to use the patent, and 
the joint owners of the patent must look to the one who assigne, 
for an ac'eounting. The rule deducible. from the authorities would 
seem to bé that the license of one or more of several owners in com- 
mon of a patent confers a right as against ail, and that the remedy 
of the other tenants in common, if they hâve any, is by a suit for 
an account for whatever may hâve been received by them. In other 
words, the licensee of a patent held by two or more co-owners is 
liable to his licensor only, and not to the other co-owners, for license 
fées or royalties, unless it is otherwise stipulated in the license. 

AU of the items containéd in the bill of particulars flled by the 
plaintiff in the pending action of Miller's Executrix v. The Pusey & 
Jones Company are for debts incurred after the dissolution of the 
partnership between the owners of the cotton-press patents, and to 
none of which could Taylor, or his assignée, hâve any claim. The 
Pusey & Jones Company became indebted to Miller under an in- 
dependent contract with him in respect to the patents, and the 
company is responsible only to Miller's estate for whatever may be 
due under that contract, as well as under other agreements made 
with Miller after the dissolution of the partnership. The argument 
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of the demurrer by counsel took a very wide range, but in my view, 
without adding any others, sufficient reasons hâve been assigned 
for dismissîng the plaintiff's bill, with costs, and it is so ordered. 



PHILADELPHIA NOVELTY MANUF'a CO. v. WBBKS. 

(Circuit Court of Appeals, Second Circuit April 19, 1894.) 

No. 95. 

1. Patents— Limitation dp Claim— Infrinuement— Stapling Machines. 

Tlie Heysinger patent, No. 226,402, for a stapllng machine for flling 
and binding papers, must be limited, in view of the prior state of the art, 
to the Bpeciflc structures described and claimed; and Its claims covering 
a clinching base, a staple driver, and both in combination, are not in- 
fringed by an apparatus which lacljs a part of each device either expressly 
incorporated In the claims, or described In the speciflcatlons as essentlal. 
52 red. 816, afflrmed. 

2. Samb— Invention. 

Alterlng the slots of the guide clip of a stapllng machine so as to permit 
the staple driver to be Inserted both crosswlse and lengthwlse, or so as to 
give sufficient room to drive a staple with a projecting eye, does not In- 
volve invention. 52 Fed. 816, afflrmed. 

8. Samb. 

The Heysinger patent. No. 274,941, for a stapllng machine, Is vold for 
want of invention. 52 Fed. 816, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by the Pliiladelphia. Novelty Manufacturing Com- 
pany against Albeitus A. Weeks, for alleged infringement of let- 
ters patent No. 226,402, dated April 13, 1880, and No. 274,941, 
dated April 3, 1883, both issued to Isaac W. Heysinger, and relating 
to what are known as "stapllng machines," being small tools for 
Inserting and clinching wire staples near the edges of superimposed 
sheets of paper. The circuit court dismissed the biU (52 Fed. 816). 
Complainant appealed. 

Augustus B. Stoughton, for appellant. 
Hector I. Fenton, for appellee. 

Before WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The apparatus described consists 
of two separate tools. One of thèse la a staple driver, consisting, 
essentially, of a flat tube containing a fiât blade movable therein, 
the open end of the tube receiving a staple, crown upward, which 
is ejected from the tube or staple case by a blow on the end of 
the blade or plunger, and thus the staple legs are inserted or 
driven through the mass of papers upon which the mouth of the 
staple case is superimposed. The other tool is a clinching base, which 
clips the paper between a slotted guide arm and a base containing 
a clinching cavity beneath the slot in the guide. The tools are to 
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be nsea together; but tîiie staplë'driTei* 'may obTîously be usèd with 
any clincMllg base which Will ciîiicli the ends ôf the staplep. driven 
upon it,'èyén thougb such basé dofes not contaiû any distinguishing 
feature of complainant's structure. So, too, the clinching base of 
the patent may obviously be used with any form of staple driver 
which will drive the Staples upon the clinching cavity, even though 
such staPè driver differs widely fî?om that déscribed îh the patent. 
The flrst ç^ainj covers th^ clinching base; the secopd covers the 
staple driver; the third covers both tools in combination. The 
judge of the circuit court found that défendant did not inf ringe. 

It is iinneçe^saiy to disciis» at length the numerous patents put 
in evideîice, or the minute détails of varying construction which 
make up tbe state of the art. The fleld of invention was a very 
narrow one before Heysingét efltered it, and whether he contributed 
anythingofj patentable npy^elty is extremely doubtfuL Be that 
as it niay, iï'is manifest tbât bis claims can be sustained, if at ail, 
only for the spécifie structures which he déscribed and claimed. 
As to the second claim, we concur with the circuit judge in the con- 
clusion that défendant'» «tapie driver more closely resembles an 
earlier pajtëût tô Brown (No. 218,277, August 5, 1879) than it does 
Sèysihger's.' The third blaim of Heysinger's patent expressly in- 
corporâtes, as one of the essentials of its combination, "a tubular 
extemal c^se, toogitudinally grooved," and grooved, as the référ- 
ence to the drawing shows, throughout its entire length. When 
the patentée was referred by the patent office to Brown's patent, 
he sought to' distinguish it ftom bis device by showing that "Brown 
,does not use any extemal grooveat ail, his tube being a closed one." 
And, to escâpe tbe référence, Heysinger expressly inserted in this 
third claim tbe Stâtement above quoted as to the longitudinal groove. 
Defendant'S dtiver, like Brown's, has no such groove, and it is 
difficult to understand upon what théory appellant now contends 
that such différence is immaterial. In fact, his brief does not con- 
tain any argument in support of such contention. The flrst claim 
of the 1880 patent is for: 

"A paper-flllng clip, B D, havlng the recessed clinching bloelî, J, and guide 
slot, L, or Its équivalent, substantlally as and for the purpose herein dé- 
scribed." 

The spécifications contaln the following références to the clip: 

"Fig. 4 Is a perspective vlew of the sprlng of the clip part; Fig. 5, a like 
vlew of the base of the clip; Fig. 6, the vibratlng clamplng and guide arm 
of the same; Fig. 7, a plan of the base of the clip from above." "The device 
consista of two parts,— one, the Clip or base part, which, as shown in Fig. 1, 
may be attached, slngly or in pairs, to a baseboard." "The base part consista 
of a metallic base, Fig. 5, so east or f ormed as to admit of the réception of the 
clamplng arm, JFig. fl, from beneath, the pins, N, N, upon opposite sides of said 
clamplng bar, thns engaglng In sockets, P, P, which act as journal boxes; said 
clamplng bar beIng held up to its place by the flat sprlng, B, which is after- 
wards sllpped toto Its seat; the ends being supported by the shoulders, K, K; 
the center being -free to sink beneath the heel, O, as the thumb lever, D, ts 
depressed." 

The accompanying figures make this explanation intelligible: 
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"The clamplng arm, Flg. 6, consists of a thuml) pièce, D, clamp, L, and heel, 
O, the ^hole supported In position by the pins, N, N." "At its forward end, 
II, thf claittp bar Is slotted • ♦ • for the réception of the nose of the 
drlvef." "ifl front of thls slot Is the bifurcation, M (which may be a slot or a 

hole)i .aille bbject of thla is to embrace the sldes of the pin, F (located at I 

in thë basé), and force the papers whlch may be placed in the clamplng Jaws 
down npon the Bame, so that they may be held from slipping whlle others are 
placed upon them. • • » Thls pin may also, for spécial purposes, be dls- 
pensed with sometlines. Beneath the slot, L, when In place» is a ralsed part 
of the base, J,: formlng a block, upon whlch the slotted portion, L, of the 
clamplng arm resté, and whlch, together with It, forms the jaws whereby the 
papers afe held firmly together." "The clamplng arms, Figi 6, are so con- 
structed that when the thumb lever Is depressed the heel, O, wlll pass suffi- 
eiently far beneath the bearing, N, to hold the slotted portloii, L, raised from 
the base, J, untU the end. M, Is pressed upoQ, when It will close with a snap, 
and drive the papers down upon the pin, F (Fig. 1). In uslng .two of thèse 
clips, they are set open, and stand thus until the paper's are laid In place, 
when they are successlvely closed, or the thumb places, D, D, may be connected 
by a cross bar, so that both are actuated slmultaneously." ' 

The circuit judge held that this carefully described arrangement 
of parts, ■^hejeeby the clip might be set open or "coçked" while the 
papers were being inserted, thus leaving both hands free for ar- 
ranging them suitably in place, and whereby, when ijheijpapers were 
so placed, it might be closed with a snap, was an esseptial part of 
the device described, and must be read into the claim, as being the 
"paper-flling clip, B D." In this opinion we concur. The spéci- 
fication contains no suggestion that this particular arràngement of 
parts raay be dispensed witli, as it does with regard tel the pin, F; 
and where a patentée has thus carefully and speciflcally pointed out 
the detâUs of a structure» Which détails, as he shows, 'discharge a 
stated functiony it is not for the court to déclare them immaterial. 
Défendant hàS no suCh arrangement of parts. The lipper arm of 
his clip is held in engagement with the base, or wjthîthe intermedi- 
ate paper, by a spring impinging upwardly upon thç thumb pièce, 
and not permitting the thumb pièce to be set back 6r cocked. It 
seems probable that, in conséquence, defendant's clip is not as con- 
venient in use as the complainant's, but certainly it does not in- 
fringe. ? 

So far as the patent of 1883 is concerned, there is nothing to add 
to the opinion of the judge of the circuit court. In view of the 
State of the art; tilere was no pateiltable invention in altering the 
slots of the guide clip so as to permit the staple driver to be in- 
serted both crosswise and lengthwise, nor so as to give suflicient 
room to drive a staple with a projecting eye. The decree of the 
circuit court is aflirmed, with costs. 



PANAMA R. CO. V. NAPIEit SHTPPING CO., Limited. 

(Oh;cult Oour't of jApppals, Second Ofrcult. April 18, 1894.) 

Admibaltï— Rkvibw of Ooji'MieRiONBR's Findings. 

The flndings of à; commlssioner appolnted to ascertaln damages In rela- 
tion to questioiié, of fact depending on conflicting évidence should not 
be dlsturbed by'we court, unless error or mistalie is clearly apparent 
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Appéal from the Circnit Court of the United States for the South- 
ern District of New York. 

This was a libel by the Napier Shipping Company, Limited, against 
the Panama Eailroad Company, to recover damages for injuries re- 
ceived by libelant's steamer Stroma while lying at respondent's 
pier at Colon, Panama. The district court originaUy dismissed 
the libel (42 Fed. 922), and libelant appealed to the circuit court, 
where the decree was affirmed pro forma, and an appeal taken to 
this court. On February 16, 1892, this court reversed the decree 
(1 O. C. A. 576, 50 Fed. 557), with directions to ascertain the amount 
of libelant's loss, and render a decree therefor with costs. The 
cause was accordingly referred to a commissioner, and on the coming 
in of his report the exceptions taken thereto by respondent were 
overruled, and the report adopted. From this decree respondent 
has now appealed. 

Coudert Bros., for appellant. 

Butler, Stillman & Hubbard (Wilhelmus Mynderse, advocate), for 
appellee. 

Before WALLACE and SHEPMAN, Circuit Judges. 

PER CUEIAM. The only questions raised by this appeal relate 
to the award of damages made by the decree of the circuit court 
upon OTerruling the exceptions of the appellant to the report of the 
commissioner to whom it was referred to ascertain the libelant's 
damages. The exceptions, aside from those taken to the allowance 
of interest, challenge the correctness of the commissioner's ândings 
upon matters of fact. The only ones relating to the allowance of 
interest which haye beèn argued orally or in the brief of counsel 
for the appellant also dépend upon the correctness of the commis- 
sioner's findings upon matters of fact, the contention being that 
interest should only hâve been allowed upon the amount of damages 
which should hâve been awarded, instead of upon the amount 
actually awarded. 

We think the court below properly adopted the commissioner's 
findings of fact, and correctly overruled the exceptions. The conclu- 
sions of such an officer, like those of a master in chancery, wUl not 
be disturbed as to matters of fact which dépend upon conflicting 
testimony, unless error or mistake is clearly apparent. Whether 
the expenses of the libelant in raising and patching the steamer 
at Colon were reasonably incurred under the circumstances, whether 
it was more judicious to bring her to New York, in view of the exten- 
sive repairs which were necessary, than to attempt to hâve them 
made at New Orléans, whether the repairs made in New York were 
necessarily conséquent to the injuries inflicted by the négligence 
of the appellant, or were in part conséquent upon the négligence 
of the servants of the libelant, whether the sum paid for repairs was 
reasonable in amount or not, and whether the expenses and losses 
incurred by the libelant were or were not enhanced by any want 
of diligence or prudence on its own part, were ail questions de- 



fièna% -iâpoti Confffctitill ï'^stlmbny iiuia ■ iuf ei*ënce« j of . fâct The 
circuit court could not hare safely disturbed tle ccMcladons bf the 

OOQlBliiBsfoller.'' ■'-:;:■''»'■;■':'■;,,,<!■;''■■.;.■■■. • .'\[ . 

Tlié dècree is aflarmed, with interest, and costs pf both courts. 

UNTTW) STATES Y. TWOHTJNDRBD AND FIFTT EEQS OF NAILa 
: rOirçult Court ot Appeala, NLatU Circuit AprU 2« tm.) 

■■; :, '''■■■ ■ '''■''• \ No.tSd. 

The WatUtë prohlbltlttg'thè traùspoi-tatlon of merciandlsé between ports 
of thet^nitéd States In torelgn vesselâ (Rev. St § 4347) la; not violated by 
«hippiag«iOo4?-froi|p NjBW Turk to Antwfpp In one forelgn vegsel, and after- 
wards toriiyardlng tljeip by another to a OàU'ornla^ pof t» tûtboiigh this was 
the inteatlëii froS» the outâèt 

Appeal from the District Court of tbe United States for the 
Southern District of C^^ifornia. , , 

This wa& ii litel bytlte 'United Statès feteeMngtbe forfaiture of 250 
kegs of nails for violation of Rev. St. § 4347. The circuit court over- 
ruled a demurrer to;t%iajiswer, and jentered jud^ent against the 
United Statesj from which they hâve àppealed. 

I George- J^Dçois, for tbe. United States. 
Page & ^Eells and Andrqs & Frank, foP appellee. 
Before McKENNA and GniBERT^ Circuit Jïrâges, and HAN- 
FORD, District Judge.! 

CtiLBERT, Circuit Judgé; The United States flled a libelof informa- 
tion for the forfaiture of mërchandise claimed to bave been unlawf ully 
transported fccnn one port of the United States to. another port there- 
in, in vessels owned by subjectaof a foreign power, in violation 'of 
section 434T of the Revised Statutes. The ownrar of the mërchandise 
made a spécial défense, setting forth tbe facts oonstituting the ship- 
ment. Thèse facts are tbat the mërchandise was wholiy of the prod- 
uce and manufacture of the United States; that it was shipped at 
New York in a Belgian vessel, oonsigned, under regular bills of 
lading, to a commercial bouse at Antwerp; that there the mërchan- 
dise was discbarged and jLanded^ and vas subsequently shipped on a 
British vessel, consigned to the owners at the port of Kedondo, in 
Câlifornia, under bills: of' lading signed by the master of the British 
sbip, and was carried t»; Bedondo, wbere it was entered at the cus- 
tombouse aa a manufacture of the United States which had been ex- 
ported, and was now returaed to thip country; tbat the owners pro- 
âuced tb€ certiflcate of exportation from New, York, and presented 
to the collectpf at BedQndp the évidence required by the régulations 
of the treastiry deparlajpuent that the mërchandise was entitled to 
free entry}; that, at tbçtitiine of the exportatiçn from New York, 
it waâ th^ intention to land the good^ at Antwerp, and afterwards 
forward tbeniby another vessel to Eedondo. ; 

The United States demurred to this a^swer upon îHie ground tbat 
the aame did not state facts sufficient, in law, to çonstitute a défense. 



UNITED STATES V. TWO HGNDRED AND EIFTY KEG8 OF NAII^. 411 

The demurrer was overruléd, and decree entered against the libel- 
ant, and from that décision tMs appeal is taken. 

The décision of the case upon the appeal must dépend upou the 
proper construction to be given to section 4347 of the Revised Stat- 
utes, which reàds as follows: 

"No merchandlse shall be transportée!, under penalty of forfeiture thereof, 
from one port of the United States to another port of the United States in 
a vessel l>elonging whoUy or in part to a subject of any foreign power; but 
this section shall not be construed to prohlbit the sailing, of any foreign ves- 
sel from one to another port of the United States, provided no merchandlse 
oth«r than that imported in such vessel from some foreign port, and which 
shall not hâve beea unladen, shall be carried from one port or place to an- 
other ia the United States." 

Is the transportation of merchandlse which is described in the an- 
swer rendered illégal by the language of the statute? The facts 
set forth in the défense show that the merchandlse in question was 
not transported directly from one port to another port of the United 
States, nor was it transported in one foreign yessel. On the other 
hand, it was carried from a port of the United States to a foreign 
port in a foreign vessel, and was there reloaded into a second foreign 
vessel, and thence carried to another port of the United States, The 
lawa of the United States for the protection of shipping, and for 
the collection of revenue in duties, are intended for the practical 
use of men engaged in commerce. They are intended to be read in 
the light of commercial usage, and they are to be interpreted "ac- 
cording to the commercial understanding of the term used." Elliott 
V. Swartwout, 10 Pet. 137. In interpreting the provisions of such 
a statute, it is rather the letter of the law, than its spirit, which is 
to be regarded. 

In the plain and ordinary meaning of the words, "to transport 
goods from one domestic port to another" means to carry goods in 
one continuous voyage, either directly from the one port to the 
other, or by the customary voyage pursued in commerce between 
the ports. It does not mean to carry them in two distinct and sep- 
arate voyages, or in two distinct vessels. When the merchandlse 
in this case was carried from New York to Antwerp, in an opposite 
direction from its ultimate destination, and was there discharged, 
there clearly had been, so far, no violation of the statute. Neither 
was the subséquent reloading and transportation to Eedondo, in 
itself, a violation of the statute. But it is said that the two voyages 
are to be regarded as one, and that, viewed in the light of the resuit, 
the penalty of the statute has been incurred. But it is not the re- 
suit that is prohibited by the statute. Were thèse goods transport- 
ed from one port in the United States to another port in a vessel be- 
longlng in whole or in part to foreign subjects? If they were, the 
penalty denounced by the statute has been incurred. If they were 
not, then it makes no différence that the resuit accomplished was 
that which is intended to be obviated by the statute. 

It was the intention of congress, by this act, to protect American 
shipping. It was evidently not considered necessary to extend the 
protection further than the words of the statute indicate. It was 



412 .' î FEDERAL BEPOBTER, vol. 61. 

riot èontemplàted that American shipping, in carrying goods be- 
tween dontiestic ports, wonld eveï be put to the strain of compétition 
withsfordgB bottoms by transportation in the circuitous method dis- 
clQsediinthis case. The protection of the statute goes no further 
than the words, in their plain, obvions sensé, indicate. Shippers 
of merct^ndise are still left free to transport goods from New York 
to Bed(W»iJo by sea in any method they see fit, provided they do not 
ship them difeet f rom the one port to the other in the proliibited 
vesisèl. The protection of the stàtu;te was intended to be limited, 
ànd the court has not the right to ext^nd it further thàn to the trans- 
portation precisely described in the terms of the statute. 

But it is urged that the facts disclosed in this case amount to 
a palpable évasion of the statute, and that such is admitted to hâve 
been the intention of the parties to the transaction. The purpose 
the parties had in viev? ç£^p make no différence with thé interpréta- 
tion of the Statute. They practiced no concealment or fraud upon 
the governuftent, Their tict^ were done openly. They had the stat- 
ute beforè thëpi for thely gpidançe. The unlawful act there deflned 
was maltim t>i'phibitum pnly. The statute left them free to ship 
goods from New York to fiedondo in any manner they saw fit, save 
and except tii,e manner therein prohibited. They foUowed a method 
not menùonéd in the statute. They had the right to assume that 
the whole ihtention of congress had teen expressed in the words of 
the statutft 

This viéW is sustaîned by the subséquent législation of congress 
upon the same subject Section 4347 is a re-enactment of the act 
of congress of iJarch 1, l$i7, entitle'd "An act concerning the navi- 
gation of the United étaifés." 3 Stàt. 351. On July 18, 1866, in 
conséquence of évasions of that law alrea,dy committed or threat- 
ened on the Canàdian froncer, congress passed ap act which is how 
embodied iù the îlevîsed Statutes as section 3110, and reads as fol- 
Ibws: 

"If any merchandlse shall ^t aJiy port In the tJnited States on the northem, 
northeastem or northwestern frpntiers thereof, be laden on any vessel belong- 
ing in whole or In part to a snbjéct of a foreign country, and shall be taken 
thence to a forelgh port to bé réladen and reshlpped to any other port in 
the United States on such ftsontiers, elther by the same or any other vessel, 
forelgn or AïQerlcan, with the intent to évade the provisions relating to the 
transportation of merchandlse from one port of the United States to another 
port of the United States In ia vessel belonglng in whole or in part to the sub- 
Ject of a foreigfi power, the merchandlse shall, on its arrivai at such last 
named port, be sdzed and forfeited to the United States, and the vessel shall 
pay a tonnage dnty of flfty cents per ton on her admeasurement." 

This section of the statutes expresses the législative intention 
upon the snbject of the évasion of the provisions of section 4347. 
It fumishes concluSîve proof that that subject was brought to the 
attention of congress. Congress thereupon passed the act prohibit- 
ing such évasion, but conflned the prohibition to transportation be- 
tween ports within certain deflned territorial limits, — ^the ports oî 
the northem, northeastern, and northwestem frontier. The will of 
congress with référence to this subject having been expressed by 
this enactment in regard to certain specifled ports, transportation 



UNITED STATES V. TWO HCNDRED AND FIFTY KEGS OF NAILS. 413 

by thîs method between ail other dowestic ports is, by implication, 
excluded f rom thè prohibition. But it is contended that the force 
of this considération is overcome by the fact that section 3110 im- 
poses a new penalty, — a penalty to be enforced against the ship, in 
addition to the forfeiture of the cargo; and the argument is that 
ît was the purpose of congress to impose additional restrictions to 
transportation on the northem frontier by way of the Oanadian 
ports in évasion of section 4347, and to leave other violation of that 
section to be punished by the penalty therein provided. We find no 
warrant for so narrowing the scope of section 3110. No reason can 
be suggested why congress should intend one punîshment for éva- 
sion of the law by transportation via Canadian ports, and another 
for other transportation evasive of section 4347. Section 3110 con- 
tains the expression of the will of congress concerning the whole 
subject of the évasion of the previous statute. It is probable that, 
at that timé, évasion of the law by transportation by way of a Euro- 
pean port was not contemplated, or if thought of, was deemed so 
improbable as to require no prohibition. 

But if the terms of section 4347 are admitted to be ambiguous and 
uncertaîn, so that the court may be left in doubt concerning their 
application to the facts presented in this case, then it foUows, from 
settled légal principles of construction of that class of statutes, that 
the dotibt must be resolved against forfeiture. Sutherland, in his 
work on Statutory Constructions (section 361), says: 

"No case has arisen In which a penalty or forfeiture bas been sustalned for 
being within the supposed intention of the statute when not wlthin its terms." 

And he quotes from Dwarris on the same subject as foUows: 

"Judges, therefore, where clauses are obscure, wlU lean against forfeltures; 
leaving it to the législature to correct the evil, if there be any. Wlth this 
View, the ship-registry acts, so far as they apply to defeat titles and create 
forfeltures, are to be construed strictly, as pénal, and not liberally, as remé- 
diai, laws." 

This principle has been universally applied to provisions of the 
revenue acts. In Adams v. Bancroft, 3 Sumn. 384, Fed. Cas. No. 44, 
Story, J., said: 

"Laws Imposing duties are never construed beyond the natural Import of 
the language, and duties are never imposed upon the citizens upon doubtful 
interprétations; for every duty imposes a burthen on the publie at large, and 
Is construed strictly, and must be made eut, in a clear and determinate man- 
ner, from the language of the statute." 

In the case of TJ. S. v. Breed, 1 Sumn. 160,^ it appeared that the 
duty on white or powdered sugar was 4 cents a pound ; and on loaf 
sugar, 12 cents a pound. Certain sugars were îmported, which were 
powdered and white; but it was contended that the sugar was in 
fact loaf sugar, highly reflned, and that it had been crushed for the 
purpose of evading the act. But the court said : 

"To eonstitute an évasion of a revenue act which shall be deemed. In point 
of law, a fraudulent évasion, it is not suffleient that the party Introduces an- 
other article, perfectly lawful, which defeats the policy contemplated by the^ 

' Fed. Cas. No. 14,638. 
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,sa8l,'i îHj^eînjdst be subptantlally on Introduction of the vefijf thing taxed, 
fl^W^er ai ^aj|Mf^eâ9n(ilnatlon or cover, with the intent to erai^ftxjr defraud the 
àoi. * * .* ït la ji, BiiBfortune incldeat to ail laws that they are nécessârlly 
{mperfect,' àlnià; frottl iuman iriflrmity, ïall short of ail the ïQteiided objeets. 
But In ail BucH^èUës it Is the business of législation, and not^of courts of Jus- 
tice, to correct toevll." 

The principles ànûoîmced in that case giiided the décision of the 
court in the cMbe of Merritt v. Welsh, 104 U. S. 694, îh which the 
court saîd: ' / 

"Great stress Is ïfid on the charge that sugars are manufactur'ed in dark 
•coiors on purpose to évade our duties. ' Suppose this is truë. Has not a man- 
^tactui^er a i-Igàt tb make his goods as îhe. pleases? If th^ are les» market- 
■ able,.It iâ bis lossinlf they are not les» marketable, whohas a right to com- 
,ptaln? If the dj^Iès are affected, there la a plaln retne^. Cîongress can 
always adopt sucn laws and régulations' as it may deeia feipedlent for pro- 
tectlng the Interestsof the government" ' 

It may be adâed that, since the commencement of t^e présent suit 
«ongress has am^pded section 4347, and has made its interdiction ex- 
tend to transportation such as was had in this case, ])y inserting in 
that section Uie foUowing words: 

"And the transportation of merchandise in any such vessel or vessels from 
one port of the tj;ilted States to another port of the United States via any for- 
elgn port shall be deemed a violation of the foregoing provision." 27 Stat 455. 

: It is the judgBïent of the court that the decree beafflrmed. 



tlNITm) STAd?ijS V. REED. 

(Circuit Court of Appeals, Second Circuit April 19, 1894.) 

TIo. 94. 

SkAMBJÎ— SmPMfq COMMISSIONEHS' EXPBNDITDBES. 

TJnder Act Jurie 26, 1884, c. 121, § 27, wblch provides for audit and pay- 
ment of expenses of shipping commissioners, expendltures required to 
enable a comfnlssioner to discharge his officiai duties and to malntain 
the "suitable pre^mlses" therefor required by Kev. St § 4507, are a proper 
charge against the TJnlted States, and the provisions of the act in that 
respect are not repealed by Act June 19, 1886, § 1, provlding for payment 
of compensation to the commissioners and thelr clerks only. 

Appeal from the Circuit Court of the United States for the South- 
ern District ôf New Tork. 

This was an action by James C. Réed against thé United States, 
brought under Act March 3, 1887 (24 Stat, 505), for expenditures by 
him as shipping commissioner. The circuit court reûdered judg- 
ment for plaintiff. The United States appealed. 

' Henry 0. Pl&tl:. U. S. Atty., land Charles D. Baker, Asst. U. S. 
Atty., fbr the United States. 

George E. P. Howard, for appellee. 

Before LACCi^BE and SHIPMAN,, Circuit Judgbs. 

LACOMBE, Circuit Judge. The plaintiff, prior to July 1, 1884, 
had been duly appointed shipping commissioner of the United States 
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at the port of New York^ had duiy qualified, and entered upon thé 
discharge of Mb dtlties; He contiriued to hold that office and dis- 
charge its duties until March 1, 1891. During part of this period 
he occupied rooms in the United States barge office. Subsequently, 
by direction of the secretary of the treasurj'^, he removed his offices 
from said barge office, and procured offices at No. 25 Peàrl street, 
and storage room for deceased seamen's effects at No. 19 Pearl 
Street, in said city. Between the Ist day of July, 1886, and the Ist 
day of March, 1891, the plaintifl ineiirred varions expenses and made 
varions disbursements, amounting in the aggregate to the sum of 
$4,033.71, for rent of offices and Storage of deceased seamen's effects, 
cost of said removal of his offices, for stationery, téléphone service, 
for Maritime Eegister, îce, freight on blanks, safe-deposit vault,. 
telegrams, repairs, etc. The record shows that thèse were proper, 
necessary, and reasonable expenditures, required to enable the com- 
missiôner to comply with the statutes and régulations relating 
to his Officiai duties. Without them, it would not be practicable 
for hîni to discharge those duties, to make his officiai reports, or to 
maintain the "suitable premises" for the transaction of the public 
business which the law requires. Eev. St. U. S. § 4507. That any 
of the items charged for are unreàsonable in amount, or the priées 
excessive, nowhere appears. 

It is unnecessary to enter into any extended discussion as to the 
provisions of the original act of 1872, which created the office, regu- 
lated its administration, and fixed the fées to be paid and the eom- 
pensation to be received by the commissioner out of those fées. Réf- 
érence may be had to In re Shipping Com'r of Port of New York, 
13 Blatchf. 339, Fed. Cas. No. 12,792. Nor has section 4507, Rev. St. 
U. S., which requires the commissioner to lease suitable premises 
at his own cost, any bearing upon the questions hère raised, inas- 
much as the subséquent act of June 26, 1884, c. 121, § 27 (23 Stat. 59), 
is controUing of the case at bar. It reads as follows: 

"Section 27. The secretary of the treasury shall appoint a commissioner for 
each port of entry which is also a port of océan navigation, and which in his 
judgment may require the same; such commissioner to be termed a shippinç 
commissioner. and may frôm time to time remove from office any such com- 
missioner Whom he may hâve reason to belleve does not properly perf orm his 
duties, and shall then provide for the proper performance of his duties until an- 
other person is duly appointed in his place. Provided, that shipping commis- 
sloners now In office shall continue to perform the duties thereof until others 
shall be appointed in their place. Shipping commissioners shall monthly ren- 
der a full, exact and Itemized aceount of their receipts and expenditures to the 
secretary of the treasury, who shall détermine their compensation and shaU 
from time to time détermine the number and compensation of the clerlis ap- 
pointed by such commissioner with the approval of the secretary of the treas- 
ury subject to the limitations now flxed by law. The secretary of the treasury 
shall regulate the mode of conductlng business in the shipping offices to be es- 
tablished by the shipping commissioners, as hereinafter provided, and shall 
bave full and complète contrpl over the same, subject to the provisions herein 
contained; and aU expenditures by shipping commissioners shall be audited 
and adjusted in the treasury department in the mode and manner provided for 
expenditures in the collection of customs. AU fées of shipping commissioners 
Bhall be paid into the treasury of the United States, and shall constitute a fund 
which shall be used under the direction of the secretary of the treasury to pay 
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the compensa tion; ofi ^ald;Cd>mmlssioiiers ànd tiieir clerks and snobiothei* es- 
peqi^B as tae iva^ find neçe^eary to ^naureithe proper adiulDistr^tion >f tta«ir. 
âutiep." ' ' ■ ■ ', ' / ' ^ '.\ 

Expenses srlch. as thèse now under considération appéar to kave 
beenaudited by the trèasuiy department, as a proper charge against 
the United States, and pald down to July 1, 1886. Where the statute 
which renders such expeaditures a neoessary incident to an office does 
not eipressly or hy dear implication provide that they shall he 
paid for by the incumbent of the office ont of his compensation, 
they are, under the authorities, a proper charge against the United 
States. Andrews V. U. S., 2 Story, 202, Fed. Cas. No. 381; U. S. v. 
Flanders, 112 U, S. 92, 5 Sup. Ot. 67. The statute last quoted ex- 
pressly provides for their audit, adjustment, and payment. 

Theappellant refers to the act of June 19, 1886 (24 Stat 79), the 
flrst section of which is as: folio ws: 

"Section 1. On and after Jnly 1, 1886, no fées shall be chargea or coUected 
by Inspectors of steam-vessels or shipping-commlssioners, for the following 
services to vèssels of the United States. [Hère foUows a long enumeration.] 
Oollectors or other ofllcers, inspectors of steam-vessels and shipping commis- 
sioners who are pald whoUy or partly by iem shall make a detalled report 
of such aefvlces and the f^s provlded by law, to the secretary of the treas- 
vury, und^ such régulation a? that offlcer may prescribe; and the secretary 
•of the tréasury shall allow and pay from any money in the treasury not 
«therwise appropriated, said officers such compensation for said services as 
each Would hâve recelved prior to the passage of this act; also such com- 
pensation to clerks of shippîjQg commissioh^s as would hâve been pald them 
hadjhis act not passed: provided, that such services hâve, in the opinion 
of the sèdretàry of the treasm?y, been hecessarily rend^ed.'" 

The contention that this section repeals the provisions of the act 
of ISftt (supra) as to e^tpenditures by shipping commissioners other 
thanfor clerks is wholly without merit. There is notbing in the act 
last quoted which is susceptible of any such construction. It con- 
tains , PO ; repealing clause, it does not ref er directly or indirectly 
to such expenditures, nor does it necessarily imply any intention to 
Impose the burden of maintaining suitable premises for the transac- 
tion of the public business, which the shipping commisaioner is ex- 
pressly required to prpctire (section 4507, U. S. Eev. St.), upon him 
insteadof upon the government, which requires it to be maintained, 
and which had assumed the obligation of maintaining it, and paying 
the necessary expenses thereof, under the acts of 1872 and 1884. 

There is no weight in the suggestion that, at the time the compen- 
sation of the shipping commissioner was flxed under the section 
above quoted from the act of 1884, "he was informed that it was to 
be understood that from such compensation he should pay ail his 
ofQcial eXpenses except for employés and rent." The law regulating 
this subject is to be found, not in thp "understanding" of some 
former secretary of the treasury, nor in the "information" given to 
the plaiûtifE, but in the statute itself, which is too clear and unam- 
biguous to admit of but one construction. The judgment of the 
•circuit court is affirmed, 
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HOT SPRINGS INDBPENDBNT SCHOOL DIST. No. 10, OF FALL RIV- 
EB COTJNTT, v. FIRST NAT. BANK OF HOT SPRINGS et ak 

(Circuit Court, D. South Dakofa, W. D. March 1, 1894.) 

No. 80. 

RbicovaIi OF Causes— Action tjndbb Unitkd States Laws— National Banks 

A suit to compel the recelver of a national bank to pay to complainant 

certain assets of the bank In hls handa Is one arlslng under the laws of 

the United States, wlthin the meanlng of the acts of March 3, 1887, and 

AugUBt 13, 1888, In regard to the jurisdiction of the fédéral courts. 

Suit by the Hot Springs Independent School District No. 10, of 
PaU Eiver County, S. D., against the First National Bank of Hot 
Springs and Alyin Fox, receiver of said bank. 

Martin & Mason and Anderson & Anderson, for complainant. 
William R Steele and Henry Frawley, for défendants. 

SANBOKN, Circuit Judge. This is a motion to remand thia suit 
to the state court on the ground that it is not a suit "arising under 
the constitution or laws of the United States" under the act of March 
8, 1887, as corrected by the act of August 13, 1888 (25 Stat. 433; Supp. 
Eev. St. p. 612, § 2). This suit is brought to compel the receiver of 
this insolvent national bank to first pay to the complainant, out of 
the funds of the bank in his hands, sereral thousand dollars, before 
he pays any dividend to any creditors, on the ground that this re- 
ceiver holds this sum of money as a trust fund for the complainant, 
and not as a part of the property of the bank, to be distributed 
among its creditors. Whatever funds and property this receiver 
has, he has received from this insolvent bank, and he holds them by 
virtue of the laws of the United States relative to the appointment 
and action of receivers of such banks. His défense to this suit, 
and to every suit brought against him as receiver, is based upon 
thèse laws of the United States under which he holds his appoint- 
ment, and in accordance with which he must discharge the trust 
devolved upon him. In this suit he has interposed a demurrer to 
the plea of the complainant, and the question now at issue is, what 
construction shall be placed upon the provisions of the national bank- 
ing laws with référence to the distribution of the funds of insolvent 
banks by receivers under the admitted facts of this case? I am 
clearly of the opinion that this case is one arising under the laws of 
the United States, and the motion to remand is denied. Sowles v. 
Witters, 43 Fed. 700; Sowles v. Bank, 46 Fed. 513; San Diego Go. 
T. California Nat Bank, 52 Fed. 59. 



SWOPH V. TELIlARD et aL 
(OIrcult Court. S. D. New York. May 16, 1894) 

Corporations— RiOHT op Stockholdbr to Sue in Bkhaij' o» Corpora- 
tion — Recbtvers. 

A stockholder of a corporation that Is In a receiver's hands has no rlght 
to sue upon a cause of action In favor of the corporation upon refusai of 
v.6lF.ao.5— 27 
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the receiver to sue on the stockholder's request, without showing that he 
bas asked the court tbai appointed the reqelver to direct him to sue. 

2. Same— Pleadijtg. 

A bill by a stockholdér lu a suit by him upon a cause of action accmingr 
to the corporation which aleges that be bas requested the dlrectors to sue, 
and that they bave neglected and refused to do so, without showing wben 
or how the request to sue was madé, noir upon what showing of facts, nor 
ijvbçtber the persons wbo then compoaed the board of dlrectors are still 
in pftpe, is dçmurrable a^ Jiot shPTylng that the stockholdM has ex- 
hausted ail means wlthiu bis reach to obtaln redress within the corporation 
:• itself.' 

3. AcTio» AGAiNST Receivhks^Leavb OF Court. 

Supp. Rev. St. 614, which déclares that any receivers appointed by 
fèàferal courts "may be sued in respect of any act or transaction of bis In 
carïylng on the business"; without lea;ve of court, does not authorize a suit 
by a stoekholder of a corporation àgalnst Its receiver and others, without 
leave of. court, upon a cattsë of action which accrUed to the corporation be- 
forfl the receiver was appointed, and upon which the receiver has refused 
to sue, since such refusai 4oes not constituée an act or transaction in carry- 
ing on the business. ' 

Bill by Swope againsi; Villard and others. 

Wm. F. Eandel, for complainant. 

Evarts, Choate & Beaman, for défendants Colby and Hcyt 

Carter, Hughes & Kellogg, for défendant Abbot. 

TOWNSEND, District Jiidge. The questions herein are raised 
by the demurrers of the défendants Oolby, Hoyt, and Abbot to this 
bill in equity, brought by a stoekholder owning 25 shares in the 
Northern Pacific Kailroad Company, to enforce a cause of action in 
favor of said compauy against said défendants and Henry Villard. 
The «aid cpmpany and its receivers are also joined as défendants. 
The facts alleged as showing such cause of action against said 
Villard, Colby, Hoyt, and Abbot need not.be fully stated, in view of 
the conclusions reached; but, in brief, the biU. allèges that said de- 
fendants, being dlrectors in the défendant corporation, and the 
owners of certain railroad properties, conspired, confederated, and 
agreed together to cheat and def raud siaid Northern Pacific Railroad 
Company by, in substance and effect, seUing to it and causing it 
to buy, said properties, for a price greatly in excess of the cost and 
Talue thereof, and at an exorbitant profit to themselves, and that, 
in exécution of said conspiracy and fraudulent combination, said 
défendants conveyed said properties to one corporation, and caused 
it to lease the same to another corporation, both of which were con- 
troUed by said défendants, and caused said lease to be transferred 
to said Northern Pacific Railroad Company. The bill further allèges 
that three of said four défendants were, during ail this time, direct- 
ors of the défendant corporation; that they procured the other dl- 
rectors to consent to said lease by fraudulent misrepresentations 
as to the value of the prôperty, and by concealment of their Per- 
sonal Interests' therein ; àhd that said lease was af terwards ratified 
by a majority of its stockhfâlders, who were ignorant of thèse trans- 
actions. The allégations upon which this stoekholder claims the 
right to enforce this cause of action are as follows: 
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"• • • That he bas requested the board bf directors of tbè sald Northern 
Pacific Railroad Company and the défendant receivers to institute and main- 
tain an action to compel défendants Henry Villard, Charles L. Colby, Colgate 
Hoyt, and Bdwin H. Abbot to make such restitution and repayment as above 
mentloned, wblch they, the said dîrectors and said défendant receirers, bave 
heretofore neglected and lefused to do, and further avers that, up to the 
tlme of the appointment of said receivers, It was impossible for him to obtain 
any action by sald board of directors hostUe to the Personal interests of said 
défendants above named, or either of them; and, since the appointment of 
said défendant receivers, it has been likewise impossible for plalntifC to induce 
said receivers to take any action hostile to sald défendants." 

The objections presented by the demurrers are as follows: That 
the court has no jurisdiction of the cause of action set forth in the 
bill, inasmuch as it appears on the face of the bill that the receivers 
of the Northern Pacific Kailroad Company, who are necessary and 
indispensable parties to the suit, were, prior to its commencement, 
appointed by the United States circuit court for the eastern district 
of Wisconsin, which court has exclusive jurisdiction of the matters 
alleged in the biU, and of said receivers, who hâve since been dis- 
charging their duties under said order, and that it does not appear 
that any leave to sue said receivers has been obtained from said 
court; that said bill does not set forth with particularity any efforts 
of the complainanti to secure such action as he desires on the part 
of said corporation and its directors and stockholders, and does not 
show that he made an earnest effort to induce said directors and 
stockholders, or said receivers, to enforce said alleged claim, or any 
reason for his failure so to do. Lâches, want of equity, and that the 
complainant is not entitled to the relief prayed for, are also claimed. 

This suit is brought, in the right of the Northern Pacific Eailroad 
Company, to enforce a cause of action alleged to exist in its favor. 
The first question presented is, therefore, whether the complainant, 
in his biU, allèges such f ^cts as entitle him to assert and enforce 
such cause of action in the interest of that company. The cause 
of action, if it exists, is one which it belongs primarily either to the 
railroad company itself, or to the receivers appointed as alleged in 
the bill, to enforce; and the biU will not lie unless it appears from 
the facts alleged that, for the protection of the rights of the company, 
the plaintiff, as a stockholder, should be permitted to represent it, 
to assert the cause of action and demand relief in its behalf. If 
the resuit of the appointment of receivers was to vest in them 
the management of the railroad company's affairs, to substitute 
them for the directors with respect to its property and rights gen- 
erally, and, in particular, with respect to causes of action existing 
in its favor, there is no need of considering the allégations as to the 
efforts madfe to induce the company, before such appointment, to sue 
for the relief which the complaint seeks to obtain for it hère. The 
right of a stockholder to sue to enforce a cause of action in favor 
of the corporation arises only from failure of the managers of its 
affairs at the time to use their powers and to do their duty in re- 
spect thereto. If the ordinary powers and duties of directors hâve 
been suspended by a receivership, if they are not at the time the 
managers of its affairs, if they hâve no power to enforce a cause 
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of action In its favor, tliey hâve ànd can hare no duty in the prem- 
ises, and their inaction, or refusai to act, can liave no légal effect 
whatever. That the right of a stockholder to sue, as representing 
the corporation, dépends, not upon the attitude of the managers of 
its affaira, in the past, but upon the attitude of the managers at the 
time the right is asserted hy the stockholder's Mil, cannot be doubt- 
éd. Hawes Y. Oakland, 104 U. S. 450; Porter v. Sabin, 149 U. S. 
478, 13 ëup. et. 1008. 

It appears from the bill, and was claimed by both sides on the 
argument, that the receivers, by their appointment in Wisconsin, 
were vesïéd with the management of the company's property and 
rights, àlthough the natilre of the receivership is not so fully shown 
as mîght be desired; in othèr words, that they were, at the time 
when this Suit was brought, the proper persons to enforce any such 
cause of action as the complainant asserts. The inquiry, therefore, 
beeomès this: Does the bill show such neglect or refusai by the 
receif êri^ to enforce this cause of action as entitles the complainant 
to sué fh their stead? Thé receivers a,re merely ofllcers of the court. 
The management of theaffàirsof the company was taken by the.court; 
by the receivers only as ita offlcers. Receivers can act only under the 
orders of thé court A requést for action by the receivers is not com- 
plète until it reachès the Court itself,t6 which thé receivers are respon- 
sible. Neglect of such a request, or even a refusai of such a request by 
the receivefs gJone, certMnly cannot justify a stockholder in usurping 
the receivers' functions, by prosecuting in another court a cause of 
action which thé receivers ôhould hâve prosecuted. It is the funda- 
ïnental doctrine, in régàfd to such stockholders' suits as this, that 
the stockholder must haye exhausted reasonable effort to cause 
action to be taken by thé proper managers of the cûmpany's affairs. 
Such réaSohable effort is ûot exhausted, when the management 
is in a court, ùntil such court has been asked to act, or to direct action 
by its receivers. It may well be doubted whether the refusai of 
STich an application by the court would give a stockholder the right 
to sue. Neglect and dereliction of duty can hardly be charged 
against a court; especially, in one fédéral court against another. 
The refusai of the court tô direct suit upon an alleged cause of 
action woùld seem rather to prevent a stockholder from suing there- 
on, than to give occasion for his doing so, unless the court expressly 
authorized him to sue. This seems to be the resuit of the décision in 
Porter v. Sabin, 149 U. S. 478, 13 Sup. Ct. 1008, tn which Justice 
Gray says: 

"Wlien a court exercising jurisdlctlon In equlty appoints a receiver of ail 
the property of a corporation, the court assumes the administration of the 
estate. The possession of the receiver Is the possession of the court; and 
the court Itself holds and admlnlsters the estate through the receiver, as 
its offlcer, for the beneflt of tbose whom the court shall ultimately adjndge to 
be entitled to It. Wiswall v. Sampson, 14 How. 52, 65; Peale v. Phipps, Id. 
368; Booth v. Olarli, 17 How. 322, 331; Union Bank v. Kansas City Bank, 136 
U. S. 223, 10 Sup. Ot 1013; Thompson v. Insurance Oo., 136 U. S. 287, 297, 
10 Sup. Ct. 1019. It is for that court, In its discrétion, to décide whether It 
wlll détermine for Itself ail claims of or against the receiver, or will allow 
them to be litigated elsewhere. It may direct daims in favor of the corpora- 



SWOPK V. VILLAED. 421 

tlon to be sued on by the receiver in other tribunals, or may leave Mm to ad- 
just and settle them without suit, as in its judgment may be most bénéficiai 
to those Interested in the estate." 

But, howeTer this may be, there would seem to be no doubt that 
a stockholder cannot hâve exhausted reasonable effort to secure the 
enforcement of a cause of action in the manner in which it should, 
primarily, be enforeed, without applying to the court in which the 
management of the corporate aflairs is vested. No such application 
is alleged in the bill herein. The only allégations are that plairi- 
tiff has requested the receivers to sue, and they hâve neglected and 
refused to do se. The further allégation that, since the appoint- 
ment of the receivers, It has been "impossible for plaintiff to induce 
said receivers to take any action hostile to said défendants," is hardly 
to be accepted as an allégation of f act. Squair v. Lookout Mountain 
Co., 42 Ped. 729. 

If, now, it be assumed that for any reason the receivers were not, 
by their appointaient, vested with the power to enforce the alleged 
cause of action, then the railroad company was the proper party to 
sue; and upon this assumption the allégations of the bUl do not 
justify action by the complainant in its stead. AU that is alleged 
în this regard is that plaintiff has requested the directors to sue, and 
they hâve neglected and refused to do so. The further allégation 
that, up to the time of the appointment of the receivers, it was "im- 
possible for him to obtain any action by the board of directors hostile 
to the Personal interests of said défendants above named," is not an 
allégation of the facts, but a conclusion, merely. It may, however, 
be noticed, in passing, that the plaintiff limits this allégation of im- 
possibility to the time before the appointment of the receivers. The 
bill does not show when or how the request to sue was made, nor 
upon what showing of facts, nor whether the persons who then com- 
posed the board of directors still continue in office. Only a mi- 
nority of the board is chargea with the wrongs asserted. It is said 
that the majority acted in what they did through misunderstanding, 
which would naturally hâve passed away some time ago. Moreover, 
although the transactions complained of took place in 1889 and 1890, 
and there has been ample time to attempt to secure proper attention 
to them through action of the stockholders, yet it does not appear 
that any effort has been made to bring about such action. For 
thèse and other reasons, even upon the assumption that the powers 
of the directors in the premises were not suspended by the receiver- 
ship, the bill does not seem to me to satisfy the requirements of the 
rules laid down in Hawes v. Oakland, 104 U. S. 450, and similar cases. 
It does not appear that the complainant "exhausted ail the means 
within his reach to obtain, within the corporation itself, the redress 
of his grievances, or action in accordance with his wishes." 

Another fatal defeet of the bill is that it does not show that the 
court which appointed the receivers has given the complainant leave 
to sue them. If the effect of the appointment of the receivers was 
such as appears from the bill, and was assumed or conceded on the 
argument, thèse receivers are indispensable parties; and the dé- 
cision of the suprême court in Porter v. Sabin, 149 U. S. 478, 13 Sup. 
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et 1008, isicdnclusive. In that case, after a receiva* of a corpora- 
tion had been appointed by the state court, plaintiffs requested Mm 
to sue its président and auditor for money and prôperty lost by their 
mismanagenenl Tbis réquest was brought to the attention of the 
court, andj bding opposed by a majority of the stockbolders, was de- 
nied. Thèn plaintiffs be^n their suit in the fédéral court, and ap- 
plied to the state court for leave to make the receirer a party, and 
this application was denied; and this was shown in the amended 
bill. Upon demurrer this bill was dismlssed. Justice Gray, de- 
livering the opinion of the suprême court, says: 

"Any daim agaJàst the recélver of a corporation the court may permit to be 
put in suit in aiiother tribunal against the receiver, or may reserve to itself 
the détermination of'j and no suit, unless expresaly authorized by statute, can 
be brought against the receiver, without the permission of the court which ap- 
pointed him. Bàrton v. Barbour, 104 U. S. 126; Railroad C». v. Cox, 145 U. S. 
593, 601, 12 Sup, et. 905." 

It is argued that the necessity for obtaining such leave of court 
is dispensed with by section 3 of the açt of August 13, 1888 (U. S. 
Eev. St, Supp. 614), which provides as follows: 

"Tliat every receiver or manager of any prôperty appointed by any court of 
the United States may be sued in respect of any act or transaction of his in 
carrying on thé business connected with such prôperty without the préviens 
leave of the court in which sùch receiver or manager was appointed." 

No act or transaction of the receivers is involved in this suit, un- 
ies» it be their refusai to sue as requested. In my opinion, that is 
not an act or transaction of theirs in carrying on the business, 
within the meauing of this «tatute. 

It is argued that leave to sue the receivers may now be given in 
this cause, the court taking notice of the fact — not alleged in the 
bill, but shown, it is said, by its records — ^that this court, after the 
appointment qî the receivers in Wisconsin, appointed the same per- 
sons receivers in a similar cause hère. It is unnecessary to décide 
whether the court, in one cause, is bound to know what its record in 
another cause discloses, or what action the court has taken in 
another cause. Nor is it necessary to décide whether, by its ex- 
pressed or tacit consent in a suit brought against receivers, the 
court which appointed them may properly cure the defect of lack of 
leave at the time the suit was begun. It is enough to say that the 
allégations of the bill and the records of this court either show 
that the relation of the receivers to the alleged cause of action 
against VUlard; and others dépends upon their appointment in 
Wisconsin, and not on their appointment hère, or are insuflacient 
for the détermination of this question, and that if it is for this court 
to décide whether this suit should proceed, as against the receivers, 
this should be decided, not upon the allégations of this biU (which are 
made upon information and belief, and are admitted only by the de- 
murrants, and by them oïdy for the purposes of their demurrers), but 
upon a hearing in the cause in which the receivers were appointed, 
after proper notice to the parties to that cause. No action of this 
court, however brought tibout, and whether in this suit or the other, 
eau remove the objection to the bill flrst stated in this opinion, for 
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tKat objection goes to the cause of action. If plaintiff had no 
right to sue when he began his suit, lie cannpt maintain his suit by 
reason of anytliing occurring tiiereafter. Tlie demurrers are sus- 
tained. Let the bill be dismissed, as against tlie demurring de^ 
fendants. 



RICHARD SON et al. v. GREEN et aL 

(Circuit Court of Appeals, NInth Circuit Aprll 19, tB&L} 

No. 119. 

L WlLLS— CONTBST OP VaIjIDITT. 

TJnder the laws of Oregon the validity of a wlll cannot be contested in 
the proceedings to probate it, which are purely ex parte; but sueh con- 
test must be made the subject of a direct attack upon the will In a formai 
suit inter partes. 

8. SAME— JUKISDICTION OF FEDERAL COURTS. 

The proceeding under the laws of Oregon to contest the valldlty of a 
will which bas been already admitted to probate, belng a suit between 
parties, Is one of which the United States circuit court may take Jurisdlc- 
tlon, where the amount in controversy is sufflcient, and the partieB are citî- 
«ens of différent states. 
8. Bame— Admission op Probate. 

In a suit to set aside a will on the ground that It was forged, where the 
blU fails to allège the probate of the will, but defendant's answer allèges 
that it was admitted to probate, the defect in the biU is cured by the an- 
swer, and a demurrer on the ground of sucb defect must be regarded aa 
waived. 

4. Samb— Lâches. 

In a suit to set aside a will as being forged, no lâches can be Impnted 
to plaintiff on accovmt of the length of time which bas elapsed since tes- 
tator's death, where the suit was commenced immedlately after the will 
was probated by the parties claiming under it, and there are no rigbts of 
thlrd persons Involved. 

Appeal from tlie Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit in equity by Clarinda Green and others against 
Julia Terwilliger and others. There was a decree for complainants 
(56 Ped. 384), and défendants appeal. 

C. A. Dolph and R Williams, for appellants. 

L. L. McArthur and E. W. Bingham, for appellees. 

Before McKENNA, Circuit Judge, and KNOWLES, District Judge 

KNOWLES, District Judge. This was an action brought te 
cancel a certain deed purported to hâve been made by Philinda 
Terwilliger to her daughter, Julia Terwilliger, and also a certaiu 
will devising to said daughter certain real estate. Said instru- 
ments, among other charges concerning the same, are alleged to 
be forged, and for this reason their cancellation is sought. Th« 
bill of complaint is as foUows: 

"To the Honorable, the Judges of the Circuit Court of the United Statet 
for the District of Oregon: Clarinda Green, Anna B. Green, Philinda Green, 
Mary F. Green, and Mary O. Green, a minor eleven years old, by her nexi 
friend, Mary F. Green, her mother, ail résidents of Nordhoft, Ventura county, 
State of California, and ail citizens of said state of Oalifornia, brlng tbla. 
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ttieir blll, 'ttèattst James Terwllliger.Julia Terwilllger Richardson, and T. 
M, Richard^ou, her husband, who are ail . resldepts of Multnomali county, 
State oi Oregpn, and cltlzens of said state of Oregon. And theréupon youi- 
ordtors cOniplàin and say that the défendant James Terwilliger, and hls wife, 
Phlllnda Terwilliger, became thé owners by settlement, etc., of à donation 
land claim under the act of congress approved September 27, 1850, çommonly 
called the 'Donation Law,' and the acts. amenda tory thereof; sald claim be- 
ing notification No. 640, certiflcate No. 1,078, and situate and described as 
foUows: 'Claim 39, notificatlpn 640, certiflcate 1,078, situate In section 9, 
10, 15, and 16, in township 1 south, range 1 east, Willamette meridian, con- 
talning 630, and 34-100 acres, ini Myltnomah coimty, state of Oregon. That 
the east half of said claim was duly designated by the surveyor gênerai to 
be held by said wlfe, Phlllnda Terwilliger, in her own right. That said 
Phlllnda Terwilliger, while still seised as aforesaid of a large portion of said 
claim, to wit, about 150 acres of the east half of said claim, of the value, 
at thls tlme, of not less than $25,000, died intestate on or about October —, 
1873. That said PhlUnda Terwilliger had llvlng at the tlme of her death 
two children, namely, William O. Green, by her first husband, John H. 
Green, and the défendant Julia, now intermarrled with défendant T. M. 
Biçhardson; and that they, said William O. Green and said Julia, were the 
sole heirs of the said Philinda Terwilliger, and succeeded by Inheritance to 
ail the real property of the said Philinda Terwilliger, subject to the esta te 
by the curtesy therein of her said husband, the défendant James Terwilliger. 
That said James Terwilliger, ever since the death of his said wife, Philinda 
Terwilliger, bas been, and still Is, in the lawful possession of ail said prop- 
erty as tenant by the curtesy. That yom" orator Mary F. Green was the 
wife of said William O. Green, and that said William O. Green dled intes- 
tate on or about May 21, 1878, without ever having sold or disposed of his in- 
terest, or any portion therein, In the esta te of his mother, said Philinda Ter- 
williger. That said William O. Green had by his said wife the following 
named children, who survived him, and were his sole heirs, to wit: Fannie 
15. Green, and the complainants Olarinda Green, Anna B. Green, Philinda 
Green, and Mary O. Green. That said Fannie E. Green, when eleven years 
Qld, died, on. or about Aprjl ^1, 1883, without her interest in said estate hav- 
ing been disposed of , leavihg her said mother, Mary F. Green, and her said 
foui- sisters, her sole heirs. That your orator Mary F. Green Is entitled to 
the undivided l-50th part, and your other orators are each entitled to the tm- 
divided 6-5Qth parts, and tlje. défendant Julia Richardson is entitled to the 
undivided 25-50th parts of ail the real property which the sald Philinda 
Terwilliger owned at the tlme of her death, subject to the estate of the said 
James TerwUliger therein as tenant by the cm'tesy. That for several years 
priop to and up to the time of the death of the sald Philinda Terwilliger she 
resided on said claim with the défendants James Terwilliger, and their said 
daughter, Julia. That soon after thè death of said Philinda Terwilliger, said 
daughter Julia and said T. M. Richardson were intermarrled, and that they 
and the other défendant, James Terwilliger, bave ever since resided together. 
That the défendants hâve Informed your orator that said Philinda Terwil- 
liger had willed aU of said real property to her said daughter Julia, to the 
entire exclusion, of your orators, and that the défendants had the will in 
th«lr possession; and at other times défendants hâve stated that said Philinda 
TerwiUiger had deeded said real property to said Julia, and that said James 
Terwilliger had the deed. Your orators are informed and believe and allège 
that the défendants haVe such a pretended deed in their possession or under 
their control, but your oratorsi allège and charge that any will and any deed 
whleh the défendants hâve, or elther of them has, or under which défend- 
ants claim, or either of them claims, which purports to divest your orators of 
any rights or Interest which they bave as aforesaid In the estate of said 
Philinda Terwilliger as heirs at law is a false, forged, and fraudnlent Instru- 
ment, ïour orators allège that no will of sald Philinda Terwilliger has ever 
I)een filed for probate, nor has any deed from her to any of the défendants ever 
been filed for record, nor has sald pretended deed or wIU ever been exhlbited 
to your orators; wherefore your orators are unable to glve a more particular 
description of said alleged writing, or of its contents. Your orators allège 
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and charge that the sald several claims, représentations, and pretensions of 
the défendants are whoUy false, and are made by them, for tlje purpose and 
with the intent of injuring your orators, and defraudlng them of thelr said es- 
tate, aad that the défendants purpoaely withhold said alleged will from probate, 
or said alleged deed from record, aucl from the inspection of your orators, in 
order that the évidence of the validity of said deed or will may be lost or ob- 
scured by lapse of time, and in order that the witnesses, or pretended wit- 
nesses, to said will or deed may die before the existence of snch instrument 
becomes linown, and in order that your orators may be disabled from contest- 
ing its invalidity with as much ability and force as they might hâve done if the 
same had been produced and proven or recorded at the proper time. Your 
orators allège that sald James Terwilliger, since the death of his wife, Phil- 
Inda Terwilliger, has sold considérable portions of said east half of said 
claim, and conveyed by deeds purporting to convey title to the same in fee 
simple. And that your orators believe, and therefore allège, that if he Is not 
restrained by this honorable court, he will liliewise sell and convey other 
portions thereof, and thereby throw a fm-ther cloud upon the title of your 
orators. In considération whereof , and forasmuch as your orators are remedi- 
less in the premises by any action at law," etc. 

Then foUows the prayer to the bill, and also some seven inter- 
rogatories propounded to défendants as to their knowledge of said 
deed or will or both, and as to where the same are, and as to 
whether they claim to own an interest in said land, etc. To this 
bill défendants flled a demurrer, on the grounds: First, that the 
matter specifled therein is within the jurisdiction of courts of 
probate, and is not within the jurisdiction of the circuit court; 
and, further, because there is not in the bill such a statement of 
such a case as entitled plaintiffs to any discovery from défend- 
ants, or to any relief against them, or either of them. This de- 
murrer was overruled by Judge Deady. Subsequently défendants 
filed their plea in bar to said bill, setting forth the exécution of the 
will by Philinda Terwilliger, and the probate of the same by the 
county court of Multnomah county, state of Oregon, on the 27th dav 
of March, 1889. This was overruled. Défendants then flled their 
answer to the bill, denying the allégations of the same as to the 
forgery of the will and deed, and alleged that both were duly exe- 
cuted, and then alleged that the will was probated as set forth in 
the plea. Upon the biU, answer, and repUcation, the cause went 
to trial, and upon the facts the court found that both deed and will 
were forgeries. It will be seen that the parties hâve changed 
somewhat since the commencement of the cause, Julia Eichardson 
having died in the mean time, and two of the plaintiffs having 
married. 

The flrst question for considération: Did the circuit court hâve 
jurisdiction of this cause, or was it within the exclusive jurisdiction 
of the county court of Multnomah county. Or., where Philinda 
Terwilliger died? The constitution of the state of Oregon pro- 
vides that "the county court shall hâve the jurisdiction pertaining 
to probate courts," etc. Const. art. 7, § 12. The laws of Oregon 
provide: "The county court has the exclusive jurisdiction in the 
ûrst instance pertaining to a court of probate, that is, (1) to take 
proof of will." There is no définition which describes generally 
the jurisdiction pertaining to probate courts. They are courts 
created, as a rule, by statute, and their jurisdiction défined by 
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statntè, "In èach state vrhere Buch courts exist their powers 
are deflned by its laws. Often powers are given to tliem wMch 
are différent from those wMch pertain to such courts in any 
other state. There is no common-law définition which applies to 
such courts. In considering the constitution of Oregon, then, we 
must hav^ recourse to the législation of that state to détermine 
what jurisdiction pertains to probate courts. The territory of 
Oregon had> by virtue of Its organic act, probate courts, and I 
think in determining what is meant by the clause in the constitu- 
tion of Oregon we may refer to the laws of that territory in limit- 
ing the jurisdiction of the same. I hâve not found them, so far as 
they pertain to the question hère presented, différent f rom the prés- 
ent laws of Oregon. In determining what is the probate of a wiU 
under the laws of Oregon, I ând no better guide for thîs court than 
the décisions of the highest court of that state. 

In the case of Hubbard v. Hubbard, 7 Or. 42, the suprême court 
said: 

"Under the Bnglish practlee there were two modes of proving a wlU of 
Personal property,— 'the common form,' In whlch the will wàs propounded by 
the exécuter, and prored ex parte; 'the solemn form,' In whlch the next- 
of kin of the testator were clted to witness the proceedings, and In which 
the proof was taken per testes, or in form of law, as it was called. • * » 
In this state, probate In common form is the only one which appears to hâve 
been adopted by any positive enactment of the législature. Code, §§ 1051, 
1052, 1060, loei.» 

The same conclusion was reached in Luper v. Werts, 19 Or. 122- 
126, 23 Pac. 850. In this last case the court urges that it would 
be better for the législative authority to require the probate court 
to issue citation to be served on parties interested in the estate, 
and hâve a contest concerning any will. This, I think, shows there 
was no law in Oregon, when this action was commenced, to warrant 
any contest upon the validity of a will at the time the same was 
being probated. What was the effect of probating a will in this 
manner? The suprême court of Oregon has held that in that state 
the will could not be attacked in any collatéral proceeding. Hub- 
bard V. Hubbard, supra. Under the English law, and in most of 
the States, a will devising real estate, so far as it affected the same, 
could be attacked coUaterally, such as in an action of ejectment. 
The probating of a will in the common form had no effect as re- 
gards real estate in England. 1 Jarm. Wills, p. 51 (*28). This is 
a rule in most of the states, but in Oregon a différent raie has been 
established. Under the décisions of the suprême court of Oregon, 
after a will has been probated, then any one interested in the estate 
can attack the will in what is called a "direct proceeding." Jones 
V. Dove, 6 Or. 188; Hubbard v. Hubbard, 7 Or. 42; Brown v. Brown, 
Id. 299; Clark's Heirs v. EUis, 9 Or. 133; Chrisman v. Chrisman, 
16 Or. 128, 18 Pac. 6; Luper v. Werts, 19 Or. 122, 23 Pac. 850; 
Potter V. Jones, 20 Or. 240, 25 Pac. 769; Eothrock v. Eothrock, 22 
Or. 551, 30 Pac. 453. It is important to détermine the nature of 
this proceeding. In the flrst place, we flnd that there are parties 
to the same (isee the style of the above causes) ; that it is not an 
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action in rem, in whîch a contest is made against the validity of 
the will, and no parties in the sensé that one is plaintiff and the 
other défendant In the case of Clark's Heirs v. Ellis, supra, we 
find in the statement of facts the following: 

"This proceeding was originally commenced In the county court of Union 
county by pétition of respondents as the heirs at law of William Olark, de- 
ceased, against the appellants, to set aside the will of sald Clark, and to 
revoke the probate thereof." 

In the case of Lnper v. Werts, supra, I flnd that there Sarah L. 
Luper flled a pétition in the county court to vacate the order ad- 
mitting the will to probate, and aUeging therein that the pretended 
wiU was Toid, etc. The administrators with the will annexed, one 
of whom was a devisee in the will, and the other the husband of 
one of the devisees, flled an answer to this pétition. It is évident 
that this was a trial between the parties. In the suprême court 
one party is termed the appellant and the other the respondent. 
In the pétitions named, as far as can be observed, the same facts 
are set forth as would be under the same circumstances in a bill 
in equity. 

We now come to the question, can this proceeding be classed 
as a suit of a civil nature at common law, or in equity? It is pro- 
vided in section 629, Eev. St. U. S., that: 

"The circuit courts of the United States shall hâve original cognizance, 
conclurent with the courts of the several states, of ail suits of a civil nature 
at common law, or in equity," etc. 

In the case of Weston v. City Council, 2 Pet. 449, Chief Justice 
Marshall sald of the term "suit": 

'•The modes of proceeding may be varions, but, if the right is lltlgated 
between parties in a court of justice, the proceeding by which the décision 
of the court Is sought is a suit." 

In the case of Gaines v. Fuentes, 92 U. S. 10, Justice Pield, in 
delivering the opinion of the court, sald: 

"The suit In the parish court is not a proceeding to establlsh a will, but 
to annul it as a muniment of title, and to limit the opération of the decree 
admittlng it to probate. It Is in ail essential particulars a suit for équitable 
relief, to cancel an Instrument alleged to be void, and to restraln the enforce- 
ment df a decree alleged to bave been obtained upon false and insufflcient 
testimony." 

An examination of the dissenting opinion of Justice Bradley in 
this case will show that the question as to whether such an action 
was a suit in equity of a civil nature was the one under discussion. 
The court held it was such a suit. In this case, also, we observe 
pointed out the différence between a proceeding in a probate court 
to prove and establlsh a will and a case where the validity of a will 
is litigated between parties. After stating that a fédéral court 
has no jurisdiction of the proceeding to probate a will. Justice 
Field says: 

"The reason lies in the nature of the proceeding to, probate a will as one 
in rem, which does not necessarily involve any controversy between parties. 
Indeed, in the majority of Instances, no such controversy exlsts. In its ini- 
tiation ail persons are cited to appear, whether of the state where the will is 
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offere^ or of any ottieir states, From itg nature, and from tlie want of par- 
ties, ■bt'the fact that ail the world are parties, the proceedlng is not withln 
the désignation of cias^ at law or In èqulty." 

An examination of the case of Ellis v. Davis, 109 U. S. 485, 3 Sup. 
et 327, will show that the suprême court again makes a distinc- 
tion between the probate of a will and an action to try the validity 
of a will between parties, and when there is a decree or judgment 
which affects only the parties to the action. 

In the Broderick Will Case, 21 Wall. 503, it is stated that ordi- 
narily the probate of a will is a proceeding in rem, It should be 
obsprved that in California the proof of a will is of a solemn charac- 
ter, and much différent from the ex parte mode of probating a 
will in pregon. The suit for contesting a will after the probating 
of the same in Oregon is undoubtedly one between parties, and 
binding only the parties thereto, and hence is such a one as a circuit 
court pf the TJnitéd States could take jurisdiction of when the 
amonnît ,|n controye^sy is sufficient, and the parties plaintiff and dé- 
fendant cltizens of différent states. 

In ih.& suit of Gaines v. Fuentes, supra, after stating that a suit 
to annul a will and limit the operfition of its probate was in the 
nature of a suit for équitable relief, the suprême court again says: 

"There are no separate equity courts In Louislana, and suits for spécial re- 
lief qf i<^e nature hère sought are not designated 'suits in equity,' but they 
are. noue the less essentially such suits; and if by the law obtaining in the 
State, customary or statutory, they can be maintained in a state court, what- 
ever désignation that court may bear, we think they may be maintained 
by original process in a fédéral court where the parties are, on the one side, 
cltizens of Louisiana, and the' other, cltizens of other states." 

Hère it will be seen that if a suit is essentially a suit of a civil 
nature for équitable relief, and it is customary to prosecute the same 
in any state court where the action arose, whether the same is a 
county court or a probate court or a district or circuit court, the 
proper fédéral court will hâve concurrent jurisdiction of the same 
with such state courts, where the amount is suiHcient and the parties 
are citizens of différent states, as prescribed by the United States 
statutes. It should be observed, also, that when it is customary 
for suçii state courts to hear and détermine such équitable suits, a 
United States court, under proper conditions, may hear them. It 
is not necessary that a statute should exist authorizing the same. 
The suit in the county court of Oregon in such matters is not author- 
izéd direçtly by any statute, but is a customary exercise of jurisdic- 
tion. It was, I thiuk, the intention of the court to approve of the 
abovè view in the case of Ellis v. Davis, supra. In it the court said : 

"And where provision Is made by the laws of a state— as Is the case in 
many— fc>r trying the question of the vaUdity of a will already admitted to 
probate by a lltigation between parties in which that is the sole question, 
wlth the effect, if the judgment shall be In the négative, of rendering the 
probate void for ail purposes as between the parties and those in privity 
with them, it may be that the courts of the United States hâve Jurisdiction, 
under existing provisions Of law, to adminlster the remedy and establish 
the right In a case where the controversy is wholly between citizens of dif- 
férent states." 
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In the Broderick Will Case it was admitted, if a state by statute 
authorized the bringing of a suit to déclare a will Toid in its courts 
of law or equity, the same could be maintained in a proper case in a 
fédéral court. The views hère expressed are supported by the case 
of Brodhead v. Shoemalier, 44 Fed. 518. I do not think the case 
of In re Cilley, 58 Fed. 977, can be considered as an authority 
against them. That was an attempt to remove a proceeding probating 
a will, and which had been appealed from the probate court to a 
higher court. As near as can be coUected from the statement of the 
facts, it was a proceeding in rem, in which a contest was presented, 
and not a suit between parties. The title of the cause, In re CiUey, 
clearly indicates this. 

It is urged by appellants that this suit cannot be maintained, 
because the appellees had a plain, speedy, and adéquate remedy 
at law. No such remedy has been pointed out to this court under 
the laws of Oregon. It is true that in EUis v. Daris, supra, the 
court decided that under the laws of Louisiana the complainant 
had a remedy at law in an action of reTindication. This action 
would seem to be somewhat in the nature of an action of ejectment 
at common law, and the action to recover possession of real estate 
under the code practice. The will devising real estate could be 
thus attacked in England and many of the states, but in Oregon, 
when a will is probated, it cannot be attacked in any collatéral 
proceeding. James Terwilliger had the right to the possession of 
the property as a tenant by curtesy, and no action could be main- 
tained against Mm for the possession of the premises. There 
seems to be a dispute between the counsel for the opposite parties 
in this case as to the right the plaintifE would hare, under the laws 
of Oregon, to compel the production of the will in the probate court, 
and the probating of the same. Whether or not such right would 
exist dépends upon the construction of a statute of that state which 
does not seem to hâve been interpreted by the highest court there- 
of. But let it be granted that plaintiffs could hâve caused the 
production of the will in the probate court, what relief would that 
hâve afforded them? As we hâve seen, the probating of the will 
would hâve been in the common form, — ex parte. They would not 
hâve been a party to the proceeding. What relief the course sug- 
gested would hâve afforded plaintiffs it is difficult to see. 

There is another question of more moment and difflculty presented 
in the fact that at the time the bill was flled in this action the will 
had not been probated. Justice Matthews, in the case of EUis v. 
Davis, supra, says: 

"And as, by law, in almost ail the states, no Instrument can be effective 
as a will untll proved, no rights in relation to It capable of being contested 
between parties can arise until preliminary probate has been first made." 

The statement hère would seem too broad. The truth is that 
a valid will, before it is probated, devises the title to the lands de- 
scribed în the will, which takes effect upon the death of the testator. 
The probating of a will in common form, as we hâve seen, in Eng- 
land, has no effect upon real estate. 1 Jarm. Wills, •28. By 
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some sta^mtejîfl Englai^d, passed in 1857, it woùld seem the probate 
of a will fumi^hed prima facie évidence of its validity and con- 
tents. The only effeet of probating a will in common form in most 
of the States is fliat it can be introduced in évidence. TMs, I tliink, 
is the effeet of the décisions in Oregon. As a valid will conveys title 
to real estate to Uie devisees named therein, it would appear that 
the assertion of the deyising by will of certain real estate by 
parties residing on the land would be a cloud upon the title of 
the heirs, and there ought to be some remedy for removing that 
cloud. Iq this case plaintiffs had no remedy at law. They 
could not bring an action to recover the possession of the property. 
The probating of the will afforded no relief to them. They would 
not be a party to the proceeding. It would be ex parte. Philinda 
Terwilliger died in X873. This action was commenced in 1889. Six- 
teen years had elapsed since her death, and the deed had not been 
recorded, and the will was not probated. AU this time there was a 
vague asseri;ioa of title to the premises in Julia TerwiUiger, now by 
virtne of a deed, and again by virtue of a w|ll. Plaintiffs had never 
seen thèse instruments. They had not been exhibited to them. 
The only reaedy that could be afforded them would be to compel 
the probating of this will in an ex parte mann^r, so that they naight 
bring the veryBuit they hâve in this case. It wUl be observed that 
under the décisions in Oregon, when a will is attacked as a forgery, 
after it is probated, the probating amounts to nothing, and the 
burden is cast upon the parties claiming under the wUl to prove the 
validity of the will. Hubbard v. Hubbard, supra, This is analo- 
gous to the iiule that prevails in those states where a wUl to real 
estate can be attacked in a collatéral action in a suit at law, such as 
ejectment. It would seem like demanding of plaintiffs a vain thing 
to institute proceedings to compel the probating of a will under 
such circumstaâces. It is true, there are décisions which hold that 
a court of equity will not try the validity of a will. Such is the 
rule expressed in 1 Btory, Eq. Jur. 184, and 2 Story, Eq. Jur. 1445, 
1446. This rule is based lipon the ground that, as far as personal 
property is concerned, the probate of the wUl was vested in courts 
having the samé powers as the ecclesiastical courts of England, and 
was conclusive; and, as to the real estate, the probating was not 
conclusive, and there was a remedy at law, namely, ejectment, in 
which the validity could be tried. At the time this rule was adopted 
no such conditions were presented as we flnd in Oregon. Con- 
sidering the conditions of this case, that time was passing, and wit- 
nesses liable to die, and it would seem that a remedy ought to be 
afforded in a court of equity for the wrongs alleged on the part of 
plaintiffs. As Judgé Sawyersaid in the case of Sharon v. HUl, 10 
Sawy. 48, 20ined.a: 

"There is a chargé of forgery and fraud, and we thlnk the instrument, If a 
forffery and fratid, ought to be canceled. If there is no remedy In equity for 
such a wrong as'ls charged, then the law is, indeed, Impotent to protect the 
communtty against frauds of the most far-reachlng and astounding character. 
If there is no précèdent for a case upon the exact state of facts dlsclosed by 
the bill, it must be because no Instance exactly like it bas ever before arisen."" 
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But let it be conceded that as a rule of law the relief asked in 
this bill could not be granted until the will was probated, that no 
rights in relation to it capable of being contested between the par- 
ties could arise, then how stands this case? Tlie bill does not show 
that the will h ad been probated. But the plea and the answer in 
the case both show that on the 28th day of March, 1889, — 24 days 
after the bill was filed, — said wiU was flled and probated in the 
county court in and lor Multnomah county, state of Oregon. At 
this time the bill in the case could hâve been amended, and this 
fact set forth, although it was a fact that occurred after the bill 
was filed, and a condition of bringing the suit. Equity rule 28; 
Story, Eq. PL § 885, note 6; Fost. Fed. Pr. (Ist Ed.) 240; Buck v. 
Buck, 11 Paige, 170. The appearance of défendants was made on 
the day the will was probated. There is a rule that when a com- 
plaint is defective in some material allégation, and that allégation 
is supplied by the answer, the defect in the complaint is cured. 
Pom. Eem. & Eem. Eights, § 579; Bâte v. Graham, 11 N. Y. 237; 
White V. Joy, 13 N, Y. 83-86; Vernam v. Smith, 15 N. Y, 327. It is 
true, thèse décisions arose under the code pleading, but I see no rea- 
son why the same rule should not apply under any System of plead- 
ing. It would seem highly technical for a court to reverse a cause, 
and compel a new trial, when ail the facts necessary for the proper 
détermination of the cause are before it in the record. I flnd the 
same principle is maintained in the fédéral courts. In the case of 
Hagan v. Walker, 14 How. 29-35, facts stated in an answer were 
held to show that what would appear to hâve been a defective state- 
ment in the bill was not essential on account of the existence of thèse 
facts. In the case of Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 
619, it was held that the statement of facts in the answer could be 
called Into réquisition to show that a claim was not prescribed as 
stated. In the case of Cavender v. Cavender, 114 U. S. 464, 5 Sup. 
Ct. 955, a demurrer had been interposed to the biU for a defective 
statement of the cause of action, and overruled. The défendant 
answered. The suprême court said, in considering the error in over- 
ruling the demurrer: "If there was any defect in the statement 
in the bill, it was rendered immaterial by statements in the an- 
swer, and is not ground of complaint." The demurrer in this case, 
under such circumstances, must be considered as waived. The plea 
stated the very facts which made the bill good, if it was necessary 
that the wUl should be probated before the action was commenced. 
There were other reasons for overruling the plea, which, on account 
of the position I hâve taken as to the right to maintain the action 
in the circuit court, it is not necessary now to discuss. 

Appellants urge that the appellees were guilty of lâches in not 
bringing this suit at an earlier date, and that the bill should hâve 
stated facts showing the cause of the delay. In support of this 
proposition several décisions of the suprême court hâve been cited. 
Thèse cases were ail différent as to the facts from the case at bar. 
In the case of Badger v. Badger, 2 Wall. 94, there was a sale of 
real estate at administrator's sale. It was a public sale, well known 
tp the widows, heirs, and guardian. It was bid in by a f riend of one 
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' of the admlnijstrators, and soon after conveyed to him. Thîs admin- 
istrator was Daniel Badger, a brother of the other heirs. It was, 
some 25 years afterwards, claimed that thîs sale was void as frauda- 
ient. Fraud in such. a transaction does not make the sale void, 
but only voidable. A failure to avoid the same veithin a reasonable 
time is construed into a waiver of the fraud. It also appeared that 
the most important witnesses in the case had died, and that the 
brother who purchased the property had gone into possession of 
the same. The casé of Marsh v. Whitmore, 21 Wall. 184, was a case 
where fraud was chargéd in a sale, and time had elapsed. The sale 
was a voidable one, and no sufflcient excuse for the delay in seeking 
to avoid the sale appeared in the Mil. The case of Wood v. Carpen- 
ter, 101 U. S. 140, was a case of the fraudulent confession of judg- 
ments and assignmentof property. Thèse were transactions which, 
if not disafflrmed, aiao'uinted to a waiver of the fraud. In this case 
at bar, the charge is that the deed and will are forgeries. The bene- 
flciary in each instrument never took possession of the property un- 
der the same. It does not appear that àny third person, under the 
strength ot thèse instruments, has acquired any of the property de- 
scribed therein. The instruments hâve never been made records, 
as they should hâve been if genuine. Time will not make a forged 
instrùtûent valid. It might be that a party might so conduct him- 
self as tb be éstopped from asserting that an instrument was forged. 
It is stâted in Pomeroy's Equity Jurisprudence (section 918) that 
wheâ a person is deprived of bis property by a forgery he can re- 
cover it from an innocent purchaser, if he has done nothing to estop 
him from asserting hîs right. In some cases it has been held that only 
when the adverse party bas been luUed into doing something which 
he would not hâve done but for the neglect or delay in asserting 
a right will thè doctrine of lâches apply. Gibbons v. Hoag, 95 
m. 45; Daggers v. Van Dyck, 37 N. J. Eq. 130; 12 Am. & Eng. Enc. 
Law, "Lâches," p. 544. It would seem hardly to comport with a 
court appealing to right and conscience to hold that, unless an heir 
should bring a suit withîn what might be termed a reasonable time 
to cancel a forged will which had not been probated, still in the 
hands of those implicated in its forgery, and having done nothing 
to estop him ftom asserting his rights, he would be held to hâve 
waived or afflrmed the forgery; and, further, that under such cir- 
cumstancès, unless he should give fuU and particular reasons for 
not bringing an action within a limited time in his bill, he would 
hâve no standiiig in à court of equity. The bare statement of such 
propositions ought to be their own réfutation. But, if it should be 
granted that the position as to lâches of appellant is correct, still, 
in this case, considering the position that this action could not be 
maintained lintil the will was probated, there is no room for the doc- 
trine of lâches in the case. The suit was actually commenced be- 
fore the will was probated or the deed recorded. 

Thére appears to hâve been some complaint as to the évidence of 
experts giving évidence from a comparison of handwritings. Thia 
is permitted by section 765 of Hill's Annotated Laws of Oregon, and 
the casé of Connecticut Mut. Life Ina. Co. v. Union Trust Ck)., 112 



EICHAEDSON r. QBEEN. 433 

U. S. 250, 5 Sup. et. 119, sets the matter at rest, as far as this court 
is concerned, in favor of the admission of such évidence. We 
hâve f ound as a fact that both tke deed and will were never executed 
by Philinda Terwilliger, and are forgeries. We bave reached this 
conclusion from a comparison of the acknowledged bandwriting of 
said Philinda Terwilliger with that exhibited in the signatures of 
said instruments. We hâve been guided in reaching this conclusion 
by our own inspection, guided somewhat by the évidence of the ex- 
perts in the case. There are quite a number of circumstances, 
independent of this comparison of handwritings, vehich lead to the 
same conclusion. Julia Terwilliger Richardson, on March 21, 1875, 
wrote her brother, William O. Green, a letter. To this letter James 
Terwilliger added a note, in which he stated, among other things, 
as follows: "If there is anything more that can be doue for you, 
it shall be doue, as your mother deeded aU her property hère to Julia 
after her and my death." This corresponding with the language 
in the deed, there can be no doubt but this note was written by him. 
Why did he then faU to state anything about the will, if there was 
one? The will bears date the day Calvin Green, one of her sons, 
was killed in Eurêka, Nev. He is not named in the will, but her 
other son is. It is évident that the naming of this son in the will 
was with the view of preventing him from contesting the will un- 
der the laws of Oregon. Waterman, who swears he wrote the will, 
testifles that Philinda Terwilliger knew it was necessary to mention 
her sons in the will, or, under the laws of Oregon, they would come 
in for their share in the estate as though no will had been executed. 
Is it probable that, remembering one son, she should forget the other 
under such circumstances? Is it not more probable that the one who 
wrote this will knew at the time there was but one son living, and did 
not recall, or did not know, that Philinda TerwUliger could not hâve 
known of the death of the other, at the date given to the will? Then 
there is the important circumstance that the will and deed were kept 
for near 16 years without giving any publicity thereto. No record was 
made of them. It does not seem reasonable that James Terwilliger 
would hâve kept the will in bis possession for near 16 years without 
taking légal advice concerning the same, and having it probated, if 
he felt that it was genuine. His évidence upon the subject of 
keeping this will as he did, and not communicating the fact to his 
daughter, is not satisfactory. The daughter, Julia, testifles that 
she did not know of this wUl until in 1881, some eight years after her 
mother died, when she was told of it by her uncle, John Terwilliger. 
James Terwilliger says he found this will, after the death of his 
wife, among her papers and "knickknacks." He does not say he 
knew of this will before this time. Taking human beings as we 
flnd them, we feel sure that any man of ordinary intelligence would 
bave made known the fact of finding this will as he swears he did. 
Any one called upon to weigh human testimony must judge of its 
probability in connection with his knowledge of human nature, and 
the probable conduct of any human being under a given state of 
circumstances. We should say that it would be the natural act of 
v.6lF.no.5— 28 
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any reasonable person finding so iûiportant an instraineot, • under 
siich €irciîimstances, to make it Imown to those interegted.; Put ke, 
according to Us oWn testimony, said nothing to any one. When 
he wrote to William 0. Green, some two years after Ms mother's 
death, bè Says nothing about it, under circumstances that would 
hâve induced a déclaration on th.e subject, for in that letter he 
mentions the deed. The reasons it Is said Philinda Terwilliger gave 
for disinhefiting her sons are not satisfactory. "She said that her 
sons had had their time to make money, and that, therefore, she 
would give them nothing." Again, it is said that she nrged that they 
had got àll the property got by her first husband, Green. We do 
not know what the law of Oregon was, at the time she reached 
there, tipoù the right of the wife in the personal property of her hus- 
band; at common law; upon a distribution of the same, she would 
hâve bëen entitled to only one-third thereof. 2 Bl, Comm. 515. 
Green had been drowned in the Indian country, in what is now 
part of tb.e state of Idaho. The value of this property was not 
mudh, at ail events. Then it is claimed that aJl the estate of Cal- 
viû Greén was given to William 0. Green. This proves to be untrue. 
It further àppears that the estate of Calvin Green was of no value 
to his brother William. Tliese matters exhibit that James Terwil- 
liger, his daughtér, and f riends were seeking for some motive for the 
unnatural act of a mother disinheriting her sons. For a mother to 
do this should require some strong motive, when we consider the 
unfaltering love of a mother for her offspring. Philinda Terwil- 
liger waà no exception, as we view the évidence, in this regard, 
among mothers. The motives assigned for this act seem not tn be 
based upon facts, and are illusory. It would seem that Water- 
man wrote the wUl, and yet he does not remember that there was 
an eraisùré in the signature of Philinda Terwilliger. He remem- 
bers many minute circumstances, according to his évidence, in re- 
gard to writing the will, but nothing as to this fact It looks some- 
what as though this was a fact he would prefer not to hâve investi- 
gated. One would think, when his mind was called to so important 
a fact, he would hâve remembered it. After this will was made 
there is no doubt there was some talk about it; not open talk, 
but information given secretly of the fact that such an instrument 
«xisted. This would be the natural conduct of human beings, under 
the circumstances, considering that the will was forged. Julia 
hears of it flrst from her uncle, John, in 1881, eight years after her 
mother's death, and not from her father. It is singular, after hav- 
ing received this information, she says nothing to her father upon 
the subject, or he to her. Yet when Mary P. Green came to the 
house about this time she speaks to her father, tequesting that he 
exhibit the wUl and deed to Mrs. Green, as though famUiar with the 
fact that he possessed the instruments, and he was aware that she 
knew he possessed them. In some points the évidence of Julia and her 
father does not fuUy agrée. In considering the évidence of the wit- 
nesses who are relatives of Julia Terwilliger, we ând it quite mani- 
fest that they thought it perfectly just that her mother, Philinda, 
should give her ail the property she had become possessed of after 
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her marriage with James TerwUlîger. They seem in some way to 
hâve been impressed with the idea that this property had been ac- 
quired by the joint action pf the father and mother. The truth is, 
however, that this 150 acres of land was a gift of the United States 
to Philinda Terwilliger as a reward for her becoming a pioneer in 
the settlement of its distant possessions, and that the means which 
enabled her to reach Oregon she derived from her first husband, 
Green. We ând, therefore, that the opinion that the will is a for- 
gery, judging from the handwriting, is corroborated by many cir- 
cnmstances bearing upon the question. When we consider that the 
deed is defective, we flnd a motive for the forging of the will; and 
when we ând that the will is a forgery, we feel that interested 
parties were willing to commit any forgeries in order to vest the title 
to this real estaté in Julia Terwilliger. Judging from the handwrit- 
ing in the signature to thé deed, we feel confident Philinda Terwil- 
liger never wrote it. 

The évidence in this case was so fully and ably discussed by Judge 
Hawley, presiding upon the trial of the cause in the district of Ore- 
gon, we cannot hope to say more than he bas upon the facts in 
the case which led him to the conclusion that both deed and will 
were forgeries. 56 Fed. 384. We concur fully in his views upon 
this point, and hence feel that it is unnecessary to more fully présent 
them ourselves. 

It is ordered that the judgment of the circuit court be, and the 
same is hereby, afiQrmed, with costs. 

McKENNA, Circuit Judge. I concur in the reasoning and con- 
clusion of my associate as to the deed and will, and think both are 
forgeries. I believe, also, that the authorities cited by him eStab- 
lish that courts of equity, by virtue of their gênerai authority to 
enforce équitable rights and remédies, hâve no power to avoid a 
will, or to set aside its probàte on the ground of fraud, mistake, 
or forgery; this being within the exclusive jurisdiction of courts 
of probate. But where such a remedy is given to a state court by 
an action inter partes, the remedy may be adopted by the fédéral 
courts if the controversy is between citizens of différent states. 
By the constitution of Oregon (article 7, § 12) and by its statutes 
(lïilTs Ann. Laws, § 895) the county court has exclusive Jurisdiction 
in the flrst instance of the probate of wills. The probate is in the 
common form, but the judgment is conelusive until set aside on 
appeal or impeached by direct proceedings (Jones v. Dove, 6 Or. 188; 
Hubbard v. Hubbard, 7 Or. 44); and ail acts doue under it in the 
course of administration are valid (Brown v. Brown, Id. 285). A 
suit, however, may be maintained in the county court to déclare 
the will void, and revoke its probate. Clark's Hoirs v. Ellis, 9 Or. 
132, and cases supra. The nature of this suit is not precisely de- 
fined by the décisions, but it is certainly inter partes, and seems 
to be within the doctrine declared in EUÏs v. Davis, 109 U. S. 496, 
497, 3 Sup. et 327. This remedy existing in the Oregon courts, 
it could be exercised by the United States circuit court, but pre- 
liiûinary probate of the will was essential to it. Ellis v. Davis, 
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109 XT.'S. 497, 3 Sup. Ot 327, TWb probate àad not been inade 
when thè suit at bar was brought. It therefore foUows no cause 
of aetion existed to cancel the wilL The défendant demurred to 
this ground of relief. Tbe cause of demurrer stated was "that the 
said matter is within the jurisdiction pertaining to courts of pro- 
bate, and is not within the jurisdiction of this court, and does not 
contain suiBcient matter of equity whereupon the court can ground 
any decree in favor of said complainants, or give complainants any 
relief against thèse défendants." This is not veryclear, but, in- 
terpreting it by the brief of appellants' counsel, the point was not 
intended to be made that the United States circuit court had no 
jurisdiction because there had been no preliminary probate, but 
that the relief sought was essentially a matter ôf probate, and 
resided exclusively in the State court having . probate jurisdiction. 
The demurrer was overruled, the court flling no opinion. On the 
27th of March, 1889,-23 days after the Mil was filed,— the will was 
probated in the flrst instance in the proper county court of Oregon. 
and this fact alleged in a plea in abatement, and that it was es- 
tablished as the last will and testament of Philinda Terwilliger, 
and that the decree of the court had not been refeïsed or appealed 
from. The plea was held insufflcient. Its allégations were sub 
stantially repeated in the answer which was flled at the same time 
as the plea. It will be observed that the plea and the answer re 
peating it were based on the same ground aS the demurrer, — thaï 
a court of equity had no jurisdiction. The answer, however, brought 
into the pleadings the necessary condition of the maintenance of 
the suit, and on this fact, with the others proved, I think it was 
compétent to the court to give relief. It was sufficient if the court 
had jurisdiction at the time the decree was entered. Eailroad Go. 
V. Ketchuin, 101 U. S. 298. The decree, however, should be modi- 
fled. It foUows the prayer of the bill, and not the case as made. 
It should hâve adjudged the will invâlid, and the revocation of its 
probate in accordance with the relief given in the Oregon courts. 
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FIRST NAT. BANK OF LANSDALE v. SAME. 

(Circuit Court, D. Kansas, First Division. May 16, 1894.) 

Nos. 6,766, 6,864. 

1. CoNSTiTUTioNAL Law— Dblbsation OF Taxing Power— Roads. 

Acts Kan. 188T, c. 214, which provldes that, if the résident landowners 
within half a mile on either side of a road shall pétition the county com- 
missioners to improve the road, the latter shall appoint three road com- 
missioners to take charge of the improvement and assess two-thirds of 
the expense aga.lnst the lands in the district, the balance to be paid out of 
the gênerai county fund, is an unconstitutional délégation of the taxing 
power, since Const. Kan. art. 2, § 21, which déclares that "the législature 
may confer upon tribun&lB transacting the couuty business of the several 
counties such powers of local législation and administration as it shall 
deem expédient," necessarlly precludea any implication of authority to 
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delegate to road commlssloners or to résident landowners near a road 
the power of taxing ail the property in the county. Board v. Abbott 
(Kan.) 34 Pac. 416, foUowed. 
S. Samb— County Waekakts. 

Certificates of indebtedness issued by a eounty by virtue of an unconsti- 
tutional law are void. 

In Equity. On demurrer. 

Suits by Clarence A. Parks and the First National Bank of Lans- 
dale, Pa., respectively, against the board of commissioners of Wyan- 
dotte county, Kan. 

Buchan, Freeman & Porter, for plaintiffs. 
McGrew & Watson, for défendant 

WILLIAMS, District Judge. The bUls in thèse causes seek to 
recover against the county of Wyandotte upon instruments in 
writing exècuted by road commissioners appointed by the county 
commissioners under an act of the législature of the state of Kansas 
entitled "An act for the improvement of county roads" (Acts 1887, 
c. 214). The county commissioners flled answers to the bills, set- 
ting up the unconstitutionality of the act, and denying that thti 
persons who signed the instruments had any authority in law tu 
exécute them. The complainants demurred to the answers. The 
act provides that whenever a majority of the résident landowners 
within one-half mUe on either side of any regularly laid-out road 
within the terminal points mentioned in the pétition shall pétition 
to the board of county commissioners of any county for the im- 
provement of a road it shall be the duty of the county commis- 
sioners to appoint three road commissioners, résident landowners 
of the county, to take charge of the improvement. In payment for 
work done or materials fumished the act authorized thèse road com- 
missioners to issue certiâcates bearing interest at the rate of 7 
per cent. One-third of the expense of the improvement was to be 
paid ont of the gênerai county fund, and two-thirds to be assessed 
by thèse road commissioners against the lands in the district, ac- 
cording to the beneflts. By the terms of the act, a few landowners 
along any road might set in motion the machinery of taxation, and 
tax the whole county; and at the same time the act delegated 
to thèse road commissioners the power to assess the lands of the 
district. Local assessments are an exercise of the taxing power. 
Cooley, Tax'n, 623, 624. The rule that législative authority cannot 
be delegated applies to local assessments, the same as to other taxes. 
Id. 655 

Does the constitution of the state of Kansas authorize the légis- 
lature to delegate the power of taxation either to the signers of 
thèse pétitions or to thèse road commissioners? Can a tax be arbi- 
trarily forced upon the taxpayers of a county, either by individuals 
or by oflflcîals in whose appointment they hâve no voice? The 
power of taxation is a power inhérent in ail governments. In a con- 
stitutional government, the people, by the constitution, confer it on 
the législature. It is one of the highest attributes of sovereignty. 
It includes the power to destroy. It appropriâtes the property and 
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làbor 'Df the peoplé taxed. Uni?estrained ftower ôf taxation neces- 
sarily leàds to tyrariny and despotism. Hënce, in ail free govern- 
ments, the power to tas must be limited to the necessities for the 
purposes of government, and ttxe agencies for local taxatioa 
should be flxed and their powers limited by organic law, and they 
should be se selected as to be directly answerable for tbeir officiai 
acts to their local constituencies or districts to be taxed. If they act 
corruptly, tbose direcÛy interested may then remove them, and 
appoint ôtiierB. If those directly interested hâve no Toice in their 
appointaient, or power to remove them, they hâve no means of 
correcting their abuses. No other raie can secure those to be 
taxed from oppression and fraud on the part of the taxing offlcers. 
In McCulloch V. Maryland, iWheat 428, Marshall, G. J., said: 

"The only securlty agalnst the abuse of thls power [the taxing power] Is 
fovmd In the structure of our govemment itself. In Imposing a tax the lég- 
islature acts upon its constittients. Thls la, In gênerai, a sufflcient security 
agalnst erroneous and oppressive taxation." 

This reasoning applies v^ith equal force to ail kinds of taxation, 
and has been applied as well to local âssessments or improvement 
districts as to taxes levied in local, political, and municipal cor- 
porations. Wilcox V. Paddoek, 65 Mich. 23, 31 N. W. 609; Har- 
vrard v. Drain Go., 51 111. 130; People v. Hurlbut, 24 Mich. 88- 
108; People V. Township of Springwells, 25 Mich. 153; Board of 
Park Com'rs v. Common Gouncil of Détroit, 28 Mich. 228; Schultes 
V. Eberly, 82 Ala. 242, 2 South. 345; Pope v. Phifer, 8 Heisk. 698, 
699. Self -taxation, or taxation by ofûcers chosen by or answerable 
to those directly interested in the district to be taxed, is inséparable 
from that protection of the right of property that is either ex- 
pressly or impliedly gnarantied by ail written constitutions, under 
our System of government Of ail the powers of government the 
one most liable to abuse is the power of taxation. If placed in 
hands irresponsible to the people of the district to be taxed, its 
abuse is a mère question of time. If taxes may be forced on the 
people of a whole county, arbitrarily, by a few people signing a 
pétition, it is plain that the people of the county, being the district 
to be taxed, hâve no vOice in or control over the tax. There is no 
linlit to the cost of thèse improvements, and the taxpayer is abso- 
lutely without means to check or control abuses that naturally 
follow arbitrary and irresponsible power over the property of others. 
The act is a plain violation of the principle of self-taxation, and a 
clear invasion of the right of property. The people, by the consti- 
tution, did not authorize the législature to so jeopardize the right 
of property. The législature is not the fountain — not the source — 
of power. Under our System of government the législature can 
exercise only such powers as the people hâve delegated to that body, 
either expressly or by necessary implication, by the constitution. 
Ail rights not so delegated Are retained by the people. The right 
to life, liberty, and property is among the inhérent and inalién- 
able rights that the people did not commit to the législature. Con- 
stitutions are adopted and governments administered for the pro- 



PARKS V. BOARD OF COm'eS. i39 

tection, and not for the destruction, of thèse reserved rights of the 
people. People v. Morris, 13 Wend. 328; 1 Blackw. Tax Titles, §§ 
15, 16. Ulegal or oppressive taxation is destructive of the right of 
property, and is not government, under the constitution; but is 
misgovernment. "We suppose it will be conceded by every one 
that the législature hâve no inhérent power of any kind; that they 
possess no power except such as is delegated to them by the people; 
and that, unless the constitution of the state authorizes them to 
enact such a law as the one now under considération, they had 
no authority to do so." Leavenworth Co. v. Miller, 7 Kan. 489. 
The conferring on the législature of the sovereign power to tax is 
for the purposes of government In pursuance of the purposes of 
government, the législature may delegate the power to counties, 
cities, towns, and villages. Cooley, Tax'n, 63. If not expressed 
in the constitution, thls power to delegate exists by necessary 
implication, for the reason that counties, cities, towns, and villages 
are parts of the machinery of state, and the délégation of the tax- 
ing power to them is necessary in the administration of the state 
government. In some states the power of the législature to del- 
egate the taxing power is not left to be supplied by necessary 
implication, but the people, by the constitution, expressly authorize 
the délégation of the taxing power to certain agencies named in 
the instrument. The constitution of Kansas fixes the agencies for 
local taxation, and the limit of their powers is well deflned by the 
two following provisions: 

"Sec. 21, art. 2. The législature may confer npon tribunals transaeting the 
county business of the several counties such powers of local législation and 
administration as It shall deem expédient" 

"Sec. 5, art. 12. Provision shall be made by gênerai laws for organlzatlon 
of cities, towns and villages and their power of taxation, assessment, bor- 
rowing money, eontracting debts and loaning their crédit, shall be so restrlcted 
as to prevent the abuse ot such power." 

The express authority hère granted precludes any implication of 
the authority to delegate the power of taxation to any other agencies 
than those named, Keesee v. Board of Ed., 6 Cold. 127; Harward 
V. Drain Co., 51 Hl. 130; Updike v. Wright, 81 111. 49. There 
is nothing in either of the sections to authorize the délégation of 
the power to tax, or the power to make thèse spécial assessments, 
to the signers of thèse pétitions for the improvement, nor to the 
road commissioners. Neither of thèse bodies is the tribunal that 
transacts the county business, nor is the improvement within any 
organized city, town, or village. The constitution not having au- 
thorized the législature to so delegate the taxing power, no such 
authority existed. Schultes v. Eberly, 82 Ala. 242, 2 South. 345; 
Cooley, Tax'n, 61; 1 Desty, Tax'n, 419; 1 Blackw. Tax Tities, 118. 
The road commissioners, by the terms of the act, need hâve no in- 
terest in the improvement, nor does the power that appoints them 
hâve any interest in the district to be assessed. The road commis- 
sioners are in no way answerable for their acts to the owners of the 
lands of the district, nor hâve the taxpayers of the county any discré- 
tion, voice, or control over the affaira of the district, although they 
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pày one-third of the cost It is an arbitrary proceeding. The 
majority of any small district may force the tax upon the whole 
county; 

Since the filing of thèse bills the suprême court of Kansas has 
held this act unconstitutional in the case of Board v. Abbott, 34 Pac. 
419. The court in tMs case said: 

"The act glves a majorlty of the résident landowners of a spécial and small 
taxing district, established at thelr instance, the power to subject the land 
and Personal property wlthin the district to two-thlrds of the cost of Im- 
provlûg àny county road in the district, according to the beneflt to the land 
and Personal property witbin such taxing district; and, in addition, gives 
such résident landholder in such spécial and small district the power to com- 
pel ail the taxpayers of.the county to pay one-thlrd of such spécial taxes and 
assessment^, without havlng any voice, either through their own votes or 
through the action of any county tribunal or other elected offlcers. * * • 
Only a piàrt Interested hâve any authorlty. They can, under thls statute, Im- 
pose taxes or spécial assessments on othet taxing districts and on the vchole 
county, wlthout any right of such other taxing districts to vote, or the county 
as a whole to hâve any voloe in the proceedings." 

I fully concur with the conclusion of the suprême court of Kan- 
sas. 

The act being unconstitutional, what is the standing of the in- 
struments sued on? "An unconstitutional act is not a law. It con- 
fers no rights; it imposes no duties; it affords no protection; it 
créâtes no office; it is, in légal contemplation, as inoperative as 
though it had never been passed." Korton v. Shelby Co., 118 U. S. 
441, 6 Sup. et. 1121. The road commissioners were àuthorized, by 
section 6 of the act, to issue certificates for work done or materials 
furnished. The instruments sued on certify that the county of Wy- 
andotte is indebted to and promises , to pay the bearer the sum 
named in ea,ch certiflcate. Thèse certificates ail refer to the act, 
and recite what they were given for, and are signed by the road com- 
missioners. The act being unconstitutional, it created no authority 
in the road commissioners. They in no way represented the coun- 
ty, and thëlr signatures could no ijiore bind the county than the 
signatures of any other pitizens of the county. The face of the cer- 
tificates contaifled the évidence of their invalidity, and were notice 
to every person receîvîng them that they were invalid. As there 
Was no law authorizing the county to enter into such contracta, and 
the instruments sued on not having been executed by any authority 
that represented the county, they could not be ratifled. Marsh v. 
Fulton Co., 10 Wall. 677; Risley v. Village of Howell, 57 Fed. 544. 
Thèse certifleates cannot be a charge against the county. The de- 
murrers to the answers are overruled. 



PUTNAM v. JACKSONVTLLE), L. & ST. L. ET. CO. et al. 

(Circuit Court, S. D. HUnois. December 8, 1893.) 

t Appointmbnt dp a Rbceiveb of Raii.way. 

Upon bill to foreclose rallway mortgage, and for appointment of a. re- 
ceiver, filed by a bondholder, alleglng thaï the mortgagor railway corn 
pany had made default In the payment of taxes lawfully lèvled and im- 
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posed upon the rallway premlses, and that. In certain countles, It suffered 
and permitted its rallroad to be sold for such taxes, and alleglng that 
the mortgagor is hopelessly insolvent, and unable to pay Its présent and ac- 
crulng Indebtedness, and that it has failed, neglected, and refused to pay 
wages and operating expenses, and other obligations and indebtedness, 
amoTinting to more than $200,000, and alleging that complainant, upon 
dlscoverlng such facts, applied to the trustée to take action, and that the 
trustée has failed and neglected to take any steps, held, that a case was 
made for the appointaient of a receiver. 

2. Samb— Claim for Labob and Supplies. 

In View of the rule of Tcsdick v. Schall, 99 TJ. S. 235, and later cases, glv- 
Ing elalms for labor and supplies a préférence over the mortgage debt, a 
bondholder has a right to apprehend that hls interest will sufCer in that re- 
spect if such daims are allowed to remain In arrears. 

8. Same. 

Intervenlng pétition of persons holding labor elalms, which hâve not 
been reduced to judgment, lield not to show grounds for appointing a re- 
ceiver, altbough such elalms are agalnst three railway companies, or one 
of three railway companies, whose lines are operated together as one Une 
under a common name, and there is a complication or confusion of ac- 
coimts between such companies. 

4 Same— Bill fob an Accounting. 

Semble, that a blU for an accountlng, under any ordinary circumstances 
(in this case, by receivers of one of the railway companies whose rallways 
are operated under a single management, and as a single Une, for an ac- 
countlng of such joint management), does not warrant the appointment of 
a receiver until the account has been adjusted, and a llability established. 

This was a motion by complainant, Henry W. Putnam, a holder 
of bonds secured by mortgage from the Jacksonville, Louisville & 
St. Louis Kailway Company to the Finance Company of Pennsyl- 
vania, upon his swom bill of foreclosure, for the appointment of 
a receiver of the railway and premises and property covered by 
such mortgage; also, application for a receiver, of certain inter- 
venlng petitioners, employés of the Jacksonville Southeastern Line, 
of which the défendant railway company was a part; and also the 
application for a receiver, upon their intervening pétition, of the 
receivers of the Chicago, Peoria & St. Louis Eailway Company, 
which road was also a part of the Jacksonville Southeastern Line. 

The Chicago, Peoria & St. Louis Railway Company was owner of about 168 
miles of railway, extending from Pékin, 111.; through Havana, to Jacksonville, 
ni., with a Une from Havana to Springfleld, and a line of railway from Liteh- 
fleld to East St. Louis, which latter line was disconnected from the former 
lines. The Jacksonville, Loidsville & St. Louis Railway Company was the 
owner of the line of railway extending from Jacksonville, 111., through Litch- 
field, to Centralla,— a distance of about 112 miles. The Litchfleld, Carrollton 
& Western Eailway Company was the owner of the line of 52 miles of railway 
extending from Bamett, 111., westerly, to Oolumbiana, on the Illinois river. 
Thèse lines of raUroad were under one management, and were operated to- 
gether under the name of the Jacksonville Southeastern Line. There ap- 
peared to be, however, no express agreement between the companies, provid- 
Ing for such joint opération, or for the terms thereof. The business was con- 
ducted in the name of the Jacksonville Southeastern Line. The employés 
were employed by the management imder this name. 

Article 2 of the mortgage in question, from the Jacksonville, Louisville & St. 
Louis Railway Company to the Finance Company of Pennsylvania, provided 
that "untU default shall be made by said party of the first part, its succes- 
sors or assigns, in the payment of interest or principal of said bonds, or In 
the due observance of the covenants and agreements herelnaf ter coiitained on 
the part and behalf of the said first party of the first part, said party of the 
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flrat parti Its sucoessffw ,mi4 ajaalgns, 8l\aU be suffered ap4 perwitted to re* 
m^lp în the actual possPWlo» of sald ralïway and prémices, and to exercise 
the franchises and rlgbts relating thereto, and to collect, recelve, and use 
t;her retenues and profits thereof in apy manner which will not impair the lien 
creàted by thèse présente," Ând the mortgagor thereliy covenanted that it 
(the mprtCTgor), remaivi^g |ba the possession of said rallway and premises, 
should: a^ \7ould keeptae said railway In good order, and safe running 
condltioB» land should «ndî would, from tlme to time, pay and discharge 
ail taxes, assessments, and governmental charges lawfully .ipiposed upon 
sald railway and premises, so that the priority of said mortgage might 
be duly preseryed, and that said mortgagor Kould nbt do or ^uffer any act 
or tjiing whatever whereby ^he lien of said mortgage might or could be im- 
paired, uijtH said bonds, and ail interest thereon, should be fully pald and 
satlsfled. Article 3 of the mortgage prçtvided that In case defàult should be 
made in the payment of any Installment of interest upon said bonds, or any 
of them, when such interest should become dï^e and be demanded, and such in- 
terest, or aay part thereof, should remain unpaid and in arrears for six 
months, or In case default should be ma^ç in the due observance and per- 
formance of the covenant 6t fUrther assiiitance In said mortgage, or in the 
payment of any taxes, aSSessments, or other governmental charges which 
mîgut be lâWfiùly levied or Imposed upon sald railway or premises, or any 
part thereof, and elther of sald defaults should continue for six months, or in 
case default should be made in the payment of the principal of said bonds, or 
any of them, then It should be lawful for said trustée or enter into and upon 
the sald rMway and premises, and the sàme to hâve, hold, and enjoy, operat- 
ing Sald railway, making such repairs, replacements, and Improvements there- 
to aS the trustée might deem expédient, and to collect and recelve ail revenues 
and 'profits, and af ter deductlng expenses and payments for taxes and assess- 
ments, or other charges or liens prier to such mortgage, to apply the revenues 
and profits to the payment of interest as therein provided. Article 5 pro- 
vidèd that in case default ^ould be made In any installment of Interest, and" 
such interest should remain impaid and in arrears for six months, the principal 
of each and ail of said bonds might be declared by sald trustée, or by a majori- 
ty in interest of the holders of ail of said bonds outstanding, to be, and 
should become and be, due and payable immedlately. Article 6 provided that 
In case default should be made in the payment of Interest upon any of said 
bonds when such interest should become due, and be demanded, and such 
default should continue for six months, or in case default should be made 
In the payment of the principal of sald bonds, it should be the duty of the trus- 
tée to take apprOpriate proceedlngs, at law or in equity, to enforce the rights 
of the holders of sald bonds, upon a réquisition signed by holders of at least 
one-third In amount of sald bonds outstanding. 

The blU of complaint of Putnam, which was filed December 7, 1893, alleged 
that said mortgagor railway company had made default in the payment of 
taxes lawfully levied upon said railway and premises, and that said default 
had contlnued for more than six months prlor to December 1, 1893, and 
stlU continues; that on May 8, 1893, sald mortgagor railway company, being 
in default In the payment of Its taxes due for the year 1892 in Clinton county, 
m., suffered and permltted its road to be sold for such taxes, and the same 
was sold, as provided by l^w, to one Keshner, for the sum of $1,302.84; that 
sald railway company did not pay the 'taxes lawfully levied upon said rail- 
way and premises in Maçoupln county, 111., for the year 1892, amouuting to 
$2,538.35; and that, by reason thereof, penalties to the amount of $634.59, 
costs and Interest to the amount of $51.03, had accrued, and that by reasou 
of such fallure sald railway and premises In said county were forfeited to the 
State of Illinois, and that sald taxes, penalties, costs, and interest In said coun- 
tiés are still due and unpaid, and that in both of said counties such default 
had contlnued for more than six months, and that said mortgagor railway 
company is, and for more than six months prlor to December 1, 1893, has been. 
in default for taxes lawfully levied and imposed upon such railway and prem- 
rses for the years 1890 and 1891, In varions counties in Illinois through which 
sald railway extends; that penalties, costs, and interest hâve accrued upon. 
the same; and that the railway and premises of said company hâve, in some of 



PCTNAM V. JACKSON VILLE, L. & ST. L. EY. CO. 443 

the countles throngh whlch tt extends, been sold, and in others forfeîted to the 
state of minois, for and on account o£ such taxes. The bill alleged that said 
mortgagor railway coœpany is hopelessly insolvent, and unable to pay its 
dobts and ciurent and presently accruing indebtedness; tliat it lias failed 
and refused to pay wages and operating expansés, and other obligations 
and indebtedness, altliough tlie payment thereof bas been duly demand- 
ed; that snch unpaid Indebtedness in arreais amounts to more than $200,- 
000, and that said railway company will be nnable to pay the interest upon the 
bonds secured by said mortgage which will fall due January 1, 1894, amount- 
ing to $32,500; and that said railway company bas failed and neglected to 
keep its said railway In good order and saf e running condition, but has sut- 
fered and allowed the same to become and remain, and it now is, in bad or- 
der, and unsafe running condition. The bill further alleged that complainant 
ascertalned the facts alleged in said bill o£ complalnt as to such defaults 
absïut December 5, 1892, tbrough hls soliciter, in Chicago; that thereupon said 
soliciter advised him of such facts, whereupon, on December 7, 1893, com- 
plainant communicated with said trustée in said mortgage, and advised said 
trustée of said default of said railway company, and of its insoivency, and of 
the necesslty of action on the behalf of the bondholders for the protection of 
the lien and securlty of said niortgage, and requested said trustée to talie 
proper steps for the protection of the interests of the bondholders representëd 
by it, and to institute légal proceedings for the appointment of a receiver to 
conserve and protect the interests of said bondholders, and tliat said trustée 
bas failed and neglected to take any steps in the premises; and that, there- 
upon, complainant was advised by counsel, and avers, that it is necessary 
for the protection of the lien and securlty under said mortgage, and of the 
rights of the holders of said bonds, to apply to a court of equity for relief 
in the premises, to the end that said property be conserved, and the rights 
and interests of complainant and other bondholders protected. 

The intervening pétition of the employés stated the amounts owing to them 
under their employment by the Jacksonville Southeastern Line, but such 
claims were not in judgment. The pétition of the receivers of the Chicago, 
Peoria & St. Louis Railway Company alleged the joint opération of said 
lines of railroad under the name of the Jacksonville Southeastern Line; that 
the books were kept under that name; that moneys belonglng to said Chicago, 
Peoria & St Louis Railway Company had been used by the management to pay 
indebtedness of said Jacksonville, Louisville & St. Louis Railway Company; 
that the books of account of the fiscal transactions of said Jacksonville South- 
eastern Line had been so conducted as to be misleading; that the Chicago, Peo- 
ria & St Louis Railway Company had been wrongfully cbarged with divers 
items, and that the Jacksonville, Louisville & St. Louis Railway Company had 
not been charged with items for which it was chargeable; that an accounting 
betweeij said companies, and of the affairs of said Jacksonville Southeastern 
Line, was necessary,— -and also alleged the defaults in the payment of taxes, 
and tax sales and forfeitures, which are aUeged In said biU of complalnt of 
eald Putnam. 

Upon bili of complalnt of the Mercantile Trust Company, Trustée, v. Chicago, 
Peoria & St. Louis Railway Company, and upon certain intervening pétitions 
Consolidated therewith, the court had previously appointed receivers of the 
Chicago, Peoria & St. Louis Railway Company, and included in such receiver- 
ship the Jacksonville, Louisville & St Louis Railway, and the other railways 
above mentioned, composing the Jacksonville Southeastern Line; and upon 
the pétition and motion of the Jacksonville, Louisville & St. Louis Railway 
Company for the release of its railway from such receivership, and the restora- 
tion to it of its property by such receivers, such motion was sustained by the 
court. But before such restoration was consummated or directed the présent 
application for a receiver of the Jacksonville, Louisville & St. Louis Railway 
Company was made and heard. 

W. D. Gruthrie and Peck, Miller & Starr, for complainant. 
0. M. Osbom and L L. Morrison, for défendant Jacksonville, L. & 
St. L. Ry. Qo. 
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Oardner & McFadon, for defefldànt Finance Co. of Pennsylvanîa. 
Bluford Wilson, for intervening petitioners. 

Before WOODS, Circuit Judge, and ALLEN, District Judge. 

WOODS, Circuit Judge (orally, after stating the facts). TMa 
case, as now presented, rests on the biil of Mr. Putnam, a bondhold- 
er, and tiie intervening pétition of labor claimants, and of the 
nèceivers in the case of The Mercantile Trust Company v. Chicago, 
Peoria & St. Louis Eailway Company.^ I do not think that the 
pétition of the laborejfs, in itself, àflords ground for appointing a 
receitçr. Wliat I said concérning their attitude in the other case 
is applicable hère. They are simply creditors of the three com- 
panies. There is no obstarle to their enforcing their remedy at law 
against ail the compai^içs liable, if they can get them ail into court 
at the Same time, or against any of them separately; and, so far 
as they are concemed, the complications that arise out of the 
joint Uability of the several companies are entirely immaterial. 
Their remedy is direct and easy. The fact remains, however, that, 
as betweèn the companies concemed, there is complication or con- 
fusion of accounts to an extent that needs disentanglement, and 
there is force in the proposition, as a mère collatéral considération, 
that the existence of thèse accounts, and their character, lend sup- 
port to the application for the appointment of a receiTer, though 
furnighing, as already said, no légal ground for such action. 

The bUl or pétition of the receivers of the other road présents, 
or would présent, If there were necessity to détermine the question, 
a more important and difflcult inquiry. It shows the necessity of an 
acco^ntihg between thèse two companies, growing out of the opéra- 
tion of their roads under the joint arrangement which has heretofore 
preyailed; and I suppose the averments are sufflcient to make a 
case for an accounting in equity. But whether, on such a biU, 
before any liability has been established, a court of equity ought 
to appoint a receiver, I think quite doubtful. I am inciined to 
believe, though not committingmyself or the court to the proposition, 
that a biU fôr an accounting, under ordinary circumstances, does 
not warrant the appointment of a receiver until the account has 
been adjusted, and a liability established. But this, again, it is 
urged, though not itself a cause for an appointment of a receiver, 
furnishes strong support for the application, if otherwise well found- 
ed. If the JacksonvUle road is allowed to go out of court as a 
corporation in the independent control of its own oflflcers, the juris- 
diction of this court over the question of an accounting would per- 
haps be lost. Thèse receivers, in order to enforce any remedy 
against that corporation, would probably hâve to go into a state 
court I suppose there is no doubt of that; and the fact affords 
a strong motive, though not légal cause, for this court's retaining 
possession, if it has and can hold, or ought to take, the possession. 
Theoretically, we are asked to take possession. By the order that 

» 61 Fed. 372. 
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we made the other day for the surrender of this Une by the re- 
ceivers in the other case, the property is theoretically in the hands 
of the Company, though actually yet in the custody of the court; 
and it is a question now of retaking possession by appointing a 
receiver in tMs case. 

This brings us to the bill of the complalnant, Putnam. On its 
face, this bUl is sufificient, we think, to justify the appointment of a 
receiver. By the terms of the mortgage which the complalnant, 
as one of the bondholders, seeks to enforce, the mortgagor was bound 
to pay taxes, and save the raUroad company from default in that 
respect. It is alleged that such defaults hâve occurred. In respect 
to two countles, the detaUs and the amounts involved are stated; 
and it is averred, in gênerai terms, that in the other countles through 
which the road runs simUar defaults hâve occurred. I agrée wlth 
counsel that it was compétent for — and, under the circumstances, 
the burden was f airly thrown on — the respondent to show that there 
were no such defaults as are generally alleged, or that they were 
of slight signiâcance, or for small amounts, if such are the facts. 
It is further alleged in the bill that the company is insolvent, the 
averment being of an indebtedness exceeding §200,000, of which the 
answ;er admits as much as |90,000; and it appears that within a 
short time there will be an instaUment of interest due on the bon-d- 
ed or mortgage debt amounting to about $40,000. It is further 
averred that labor claims are unpaid, the showing in that respect be- 
ing of a liability to the amount of |45,000. This company is liable for 
that amount, though its share of the debt, if equitably distributed 
between it and the other companies, is only 30 per cent, of that 
sum. Do thèse facts establish such insolvency as to justify the 
appointment of a receiver? The default in respect to taxes, and 
the significance of such defaults, hâve been strongly presented; and, 
to men familiar with affaira, such delinquencies are necessarîly 
significant. The penalties that arise from failure to pay taxes; 
the enormous interest in the form of penalties, — ^imply that the fail- 
ure to discharge the liability came from a stress of circumstances 
practically impossible to be overcome. 

There is another phase of this growing indebtedness of the com- 
pany in which the mortgagees or bondholders are interested. By 
the law, as it bas grown up under the case of Posdick v. SchaU, 99 
TJ. S. 235, and later cases, establishing what is known in this circuit 
as the "six-months rule," claims for labor and supplies, if not other- 
wise provided for, become entitled to préférence over the mortgage 
debt They, perhaps, do not constitute — I do not think they consti- 
tute — a lien on the property, such as to entitle the holders of them 
to apply for a receivership without first having established their 
demands. If such claims constituted a flxed or certain lien, their 
holders might be entitled to hâve receivers appointed to take care 
of their interests. But while there is not, strictly speaking, a lien, 
there is a preferential right, which may be enforced against the mort- 
gaged property, if there be no other means of payment; and conse- 
quently, to the extent that such demands are permitted to accumu- 
late, the rights of the mortgagee are liable to be postponed. This 
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"bonditol|;èrj thereforé, haâ a J*lglit to apprehend that Ms interest will 
âùffér'lii that respect; and evën if tlie delinquent taièa were paid, 
as it haS bèen suggested they might be, that élément of danger to 
bis rigïity itvould not be eliminated. I cannot escâpe the conviction 
that practically tbis road is insolvent, and to'siièb à degree as to 
requite the interferencÈ Ofthè court 

Tbé^Ê is force in the suggestion of counsel that tié troubles of 
the coinpany hare corne frôûi the gênerai flnançiai stress. But it 
is frotti flnâncial stress péculiar tb the debtor, or slffecting business 
géherally, that insolvency is wont to happen; and, looking at the 
situatioû of the countty as it is, thére is no ptesent promise or clear 
prospect of a récurrence of good timtes, and there may be ground for 
apprehending yet worsé before the coming of better conditions. On 
the whole case, ît is évident that it is better for ail interests that 
the matters in dispute be kept within the control, and that the 
adjustment of the liabilities between thèse companies should be 
settled under the supervision, of one court. The case is in such 
shape that we may assert jurisdiction, and I believe the best interests 
of ail parties, as weU as of the public, will be promoted by the ex- 
ercise of oTir authority. We will therefore grant this pétition. 

TherL- is another fact, somewhat aside, but important It ap- 
pears that the existing receivership, thus far, has been bénéficiai. 
Under the prior management, there had been default in the pay- 
ment of current expenses for three or four mOnths, amounting to 
about $140,000. One hundred thousand of that has been extin- 
guished, and current expenses since the receivership bave been i)aid; 
so that in less than three months the earnings of the road under 
the receivef s hâve been sufScient to pay the operating expenses for 
nearly six months, and, with continued prosperîty and successful 
management, the receivers, after a little while, may be discharged, 
and the roads returned to their ôwners. I think the proposition 
of separate receivers for the two roads is the right one. 



TOWIiB et al. v. AMERICAN BLDG., LOAN & INV. SOO. 
(Circuit Court, N. D. Illinois. March IQ, 1894.) 

BOILDIN» AND LOAN ASSOCIATIONS— DISSOLUTION IN EqUITT— AcCOUNTINa. 

Where a building and loan association, organlzed under a statute whlch 
déclares that borrowers may repay thelr loahs at any time, and be entl- 
tled to a crédit of one-elghth ol the premlum for each of the unexpired 
years of the associatiori's eight-year period, is dissolred by a court of 
equity before the expiration of the elght-year period because It Is loslng 
money, the court called In ail the loans, and distributed the proceeds 
among the stockholders, giving the borrowers crédit for the unearned 
part of thelr premlums, as though they had voluntarlly pald up, but 
gave them no crédit on thelr loans for assessments and fines paid by 
them, sInce ail the stockholders are allke responslble for the losses of the 
association. 

Suit by Marcus Towle and others against the American Building, 
Loan & Investment Society. A receiver was appointed to take 
charge of the delendant's business, and he applies to the court for 
instructions. 
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Jesse A. Baldwiaj for complâina&ts. 

W. G. Cooke, for défendant 

Cîollins, Goodrich, Darrow & Vincent, for the recelTer. 

GROSSCTIP, District Judge. The receiver in this cause asks for the 
direction of the court relating to the terms on which the borrowers 
from the association may repay their loans, and, also, the daims 
which the receiver shall advance on like questions in cases of com- 
pulsory foreclosure. The laws of Illinois provide that each stock- 
holder in a buUding and loan association may borrow from such as- 
sociation upon the security of his stock, not to exceed |100 for each 
share thereof (that being the par value); that he shall give, in ad- 
dition thereto, real-estate security acceptable to the board; and that 
he shall hâve the right at any time to repay the loan, in which case 
there shall be refunded to him the one-eighth of the premium thus 
bid for each of the unexpired years of the eight-year period during 
which the association is supposed to run. The law also provides that 
each stockbolder shall hâve the right to withdraw from the associa- 
tion, and, upon a compliance with certain conditions, shall be entitled 
to receive tke amount paid in, and such proportion of the profits 
thereof as the by-Iaws may détermine, less ail fines and other 
charges. Thèse associations are essentially corporate copartner- 
ships. They hâve no function except to gather together, from small, 
stated contributions, sums large enough to justify loans. Their of- 
ficers are the agents of every stockholder. They hâve no debtors or 
creditors except the stockholders, and whether a stockholder is 
creditor or debtor dépends on whether he has exercised his privilège 
of borrowing money from the common fund. The insolvency of such 
an institution is sui generis. There can be, strictly speaking, no in- 
solvency, for the only creditors are the stockholders by virtue of 
their stock. The so-called insolvency is such a condition of the af- 
fairs of the association as reduces the available and coUectible funds 
below the level of the amount of stock already paid in. The associa- 
tion is said to be insolvent when it cannot pay back to its stockhold- 
ers the amount of their actual contributions, dollar for dollar. The 
association does not deal as a corporate entity with its borrowers 
as strangers. The by-laws détermine who become borrowers, and 
the officers, who are agents of such borrowers, as well as of the re- 
maining stockholders, in the transaction, simply exécute thèse by- 
laws. None of the liabilities or maxims, therefore, which apply to 
contracts between strangers are applicable to thèse transactions. 
The transaction of borrowing is not between strangers, or the resuit 
of contract or dealing, but is simply the exécution of pre-existing 
rights among the stockholders. I think it plain that, when the con- 
dition of the association shows that, instead of making profits, it 
loses the principal of the contributing stockholders, there is power 
in a court of equity to wind up its affairs upon purely équitable prin- 
ciples. This will consist in calling in the loans, and paying ont the 
funds thus.received to the stockholders. It is not seriously disputed 
that on such an adjustment the borrower is under obligation to re 
pay the actual sum received, together with interest thereon. 
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The flrst question îs wliethetf*e Is eûtitlèd to â' c^ëdif fôr tlie 
amount of assessments paid upon his stock. I tWnk not. Such a 
crédit practically would be paying par on liis stock, a préférence 
OTer other stockholders to wMch clearly he is not entitled. Neither 
do I tMnk he should be allowed crédit for ânes paid in. They are 
tlie resuit of Ms personal delinqnencies, and, eo instanti, become 
the commbn propçrty of ail the members of tlie association. 

The most difflcult question relates to the premium. The bor- 
rower hfts, at a stated meeting, bid a certain premium, presumably 
the highest offered, for the privUege of obtaining the loan. The 
gross amount of this premium has already been deducted f rom the 
money advanced, but is included in the face of the loan. It is urged 
that he ought to be credited with the premium, because he has 
neither received it in money, nor its considération in the lehgth of 
time for whlch the loan was to run, or in the manner of its repay- 
ment as originally contemplated. The objection Would be insupera- 
ble if thé borrower at the time of the loan stood in the attitude of a 
étranger to the association, and the act of borrowing constituted 
such contract as usually arises upon a loan. In such a case the 
lender could not insist upon the premium whUe withholding a por- 
tion of the considération and beneflt upon which it was passed. But 
the relation between the borrower and his associate stockholders, 
and the légal relationship arising from the transaction, are not of 
that character, as has already been pointed out. It foUows that 
thèse légal principles are not necessarily controUing. The question 
émancipâtes itself, therefore, from légal or contract technicalities, 
and reduces itself to one of simple equity and fair play. The ina- 
bility of the association to proceed to its expected termination by 
reason of the impairment of its coUectible loans is attributable alike 
to each stockholder. Th© offlcers of the association are their agents, 
and thé results of their investments are alike the fortune or mis- 
fortune of each stockholder, whether it be borrower or nonborrower. 
When a condition thus brought about justifies a court of equity in 
peremptorily terminating the career of the association, the adjust- 
ment should bemade as near upon the line of what wduld take place 
if the association lived out its life as is possible. I can think of no 
fairer rule than to regard the nominal life of the association as eight 
years, and to look upon each year short of that period as an aliquot 
portion thereof. This would gire the borrower crédit for such 
premium as the number of years, or fractional portions thereof, 
unlived by the association, beat to the whole period of its normal 
life of eight years. To that extent, the premium is unearned; for 
the period already passed, it has been earned. It is true that the bor- 
rower might not hâve bid the premium if he had foreseen thé préma- 
turé death of the association; but neither would his fellow stock- 
holders, with a like foreknowledge, hâve contributed their install- 
ments. The misfortune of the one is not greater than that of the 
other. If the borrower were to be credited with the entire premium, 
thp taking of possession of the assets by a court of equity would 
immediately reduce the already impaired assets by thé amount of 
the aggregate premiums. It might easily be that the intervention 
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of equity near the close of the eight yeara would, nnder such circum- 
stances, be a positive boon to the borrower, by incidentally deducting 
from the loan a large percentage of the principal. The temptation 
and uncertainty thus introduced ought, if possible, to be averted. 
The recelver is directed to proceed in accordance with the foregoing 
outlines. 



WESTERN UNION TEL. 00. v. POE, Audltor of State of Ohio, et aL 
(Circuit Court, S. D. Ohio, E. D. April 23, 1894.) 

1. Taxation— Markbt Value of Corporatb Stock. 

A tax upon the properly of a telegraph company ("Nicholl's Law," Rev. 
St. Ohio, i 2778a), determined, in part at least, by the aggregate value of 
the shares of Its capital stock, eonflicta with a constitutional provision 
(Const. Ohio, art. 12, § 2) that the taxation of ail taxable property shall be 
"by a uniform rule," because the market value of such stock bears no 
necessary relation or proportion to the value of the tangible property of 
the corporation, and because it involves éléments of value, such as the 
good will and earnlng capacity of the business, whlch are not taxable in 
the State, and not used therein to détermine the value of the taxable 
property of individuals or other corporations. 

8. Same— Franchise of Corporation. 

Such tax cannot be supported as a tax upon the franchise of the corpora- 
tion to do business in the state, or as a tax upon the business of the 
corporation, or as a tax upon the property of the corporation, combined 
with such franchise and business, because the législature has not pre- 
scribed any deflnite mode of ascertaining the amount of such tax, and 
could not, under the constitution, commit the détermination of such amount 
to the discrétion of a board of appraisers. 

8. Injunction— Illégal, Tax. 

A fédéral court lias no gênerai équitable jm-isdiction in such case to en- 
Join a board of appraisers from certifying the amount to be assessed in 
each county upon the ground that such tax is illégal, nor does it acquire 
such jtffisdiction under the provision of a state statute (Rev. St. Ohio, §§ 
5848, 5849) that an action may be brought to prevent the illégal levy of a 
tax against a corporation or person beneflcially interested in the proceeds, 
and against a county auditor who complètes the levy by placing it on the 
tax duplicate. 

4 SaMB— MULTIPLIOITY OF SUITS. 

In such case, however, a fédéral court has jurisdiction to enjoin the 
board in order to prevent a multipUclty of suit» in the several counties of 
the state. 
5. Same— Amount in Controvebst. 

The Jurisdiction of the fédéral court will not be defeated in such case by 
the fact that the assessment will not amount to $2,000 in any single county, 
because, the action being against the board of appraisers, the whole 
amount to be certifled is the amount in controversy. 

Thia is a Suit in Equity to enjoin the assessment of a tax brought 
by the Western Union Telegraph Company, a corporation and citi- 
zen of New York, against the state auditor, attorney gênerai, and 
state treasurer of Ohio. It now comes on for hearing on demurrer 
to the bill, and on a motion by complainant for preliminary in- 
junction. 

The main questions at issue are of the validity, under the fédéral and Ohio 
constitutions, of a law of Ohio known as the "Nicholls Law," iaiposing taxes 
on telegraph, téléphone, and express companies. The bill avers that the com- 
plainant owns and opérâtes Unes of telegraph in nearly ail of the States of 
V.eiF.no.S— 29 
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■QiftriFJM3W»*flacludlïig Oblft, sald Unes corislstlng of pôles wlth cross arms, 
BijppqïtJng sultable wlres, for the transmission of télégraphie messages by 
m'etîtis 61 ^ectrlclty, and employa 't&pùsands of men as offlcers and opera- 
to)?s, derks and messengers, togetlier'^ 'wlth Une repairers and others. That 
on ApTll 27i 1803, the législature of Ohlo passed a law for the taxation of 
telegraphj i téléphone, and express companies, whlch made défendants a board 
of tax appralsers for such companies, and directed them to yalue and assess 
the property of such companies as follows: 

"Sec. 2778a. Bvery express, telegraph and téléphone company embraced 
In section 2777, whether chartered by the laws of thls state, or any other state 
or county» dolûg business In thls statej ^hall, annually, between the flrst and 
tenth days of >Iay, retum to the audltor of state, under the oath of Its treas- 
urer, the amouht of its capital stocli, its place of btisiness, the par value and 
market value (or If there be no market value, then the actual value) of its 
shares at the tlme of said return. The return shall also contain a state- 
ment in dettUl of the entlre real and personal property of Sald companies 
and wheFf located and the value thereof as assessed for taxation; and tele- 
graph and téléphone companies shall, in addition thereto, return the whole 
length of ;tl}^ Unes and the length of so much of their Unes as is without 
and Is with^n the state of Ohlo, which Unes shall include what said tele- 
graph and: téléphone companies control and use, under lease or otherwise; 
and sal4 boasd of appralsers and assessors shall in determinlng the value 
of thft: property of sald companies in this state, to be taxed wlthin the state 
and assessed as herein provided, be guided by the value of sald property as 
determined by the value of the entire capital stock of sald companies, and 
such otjjer ejvldence and rules as will enable said board to arrive at the 
true isàm In money of the entlre property of said companies wlthin the 
state of Ohlo in the proportion whlch the same bears to the entire property 
of sald corporation, as determined by the value of the capital stock thereof, 
and the other évidence and rules as aforesaid. Express companies shall in 
making said return, include therein as a part thereof a statement of their 
entire gross receipts for the year ending the flrst day of May, of the busi- 
ness done wlttiin the state of Ohlo; giving the receipts of each office In said 
state and the location thereof for said year." 

The bill further avers that complalnant made a statement to the auditor, 
a copy of whlch Is filed wlth , the bill, showing the amount of its capital 
stock, and the market value thereof, so far as said market value could be 
shown, together'with a statement of the location and value of its property 
In the state of Ohlo, the number of miles of its telegraph Unes in Ohlo, and 
the total length of its Unes éverywhere. That, acting upon the information 
thus furnlshed, and under the requirements of the statute, and not In the 
exercise of their Indlvldual judgment of the valuation of the property of com- 
plalnant, défendants made an appraisement and assessment against complaln- 
ant of $2,011,000, wrongfully pretendlhg that the sum is named as the value 
of complainant's property in Ohlo. That, imless restrained by this court, 
the défendants, as such board, will certlfy this assessment. In accordance 
wlth the act, to the auditors of 87 counties In the state, whereln complain- 
ant's Unes riin. In the proportion of the mileage of Unes in each county to 
the state mileage^ That said auditors will, on recelpt thereof, certlfy the 
same to the respective county treasurers for coUection. That the rate of 
taxation in Ohlo for the year 1893 fartes, accordlng to the county, from 2% 
to 3 per cent., so that the aggrega,te assessment against complalnant upon 
Ba:id Illégal and excessive valuatlbn will amoutit to between $50,000 and $60,- 
000, and in several counties of the state not only the assessment, but the dif- 
férence between the assessment under said law and an assessment upon a 
true and lawfUl yaluatlon of complainant's property wUl exceed $2,000. 
That In truth the ehtlte value of cotnplainant's prop^ly in Ohlo at ail times 
In the year 18B8 prior to ahfl isubsèquent to May 1, 1893, does not exceed 
$647,000, and, estimated as ail other property is for taxation in the state, 
would fall far below that sum. That complalnant is the owner of Unes of 
Atlantic cable extending to Cuba and Bngland, and Connecting in England 
wlth Unes of other companies extending to ail parts of Europe, and also of 
Unes in Canada. That the total mUeage of its Unes is 189,576 miles, in- 
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clnding tiie mlleage in Ohio, which Is 8,272 miles. That the cash ralue df 
coroplalnant's property cannot be ascertained approximately by applying the 
proportion which its Unes In Ohio bear to the whole number of miles of its 
Unes, upon a valuation of air the shares of its capital stock, because such a 
valuation includes éléments of value not existing in Ohio, and not taxable 
within said state, and some of which are not taxable at ail; and also be- 
cause the Unes are not of imlform value per mile, either as to gross or net 
income earned upon the various Unes or as to cost of construction and main- 
tMiance. That Included in the total mileage are thousands of miles of océan 
cable, costing $4,000 per mile, while the Unes per mile in Ohio cost but 
$103.60 per mile. That the Income per mile in many states Is much greater 
than in Ohio, and that the average income per mile in the entire System la 
much greater than that of the Unes in Ohio. That the market price oï comp ain- 
ant's stock afifords no fair or reasonable or just method of forming an opin- 
ion as to the value of Its property or of flxing a basis of value for the taxa- 
tion thereof, because It is spéculative and variable, dépendent on conditions 
having no relation to complainant's business or property. That the actual 
value of complainant's shares is made up of property of various kinds in 
various states, of valuable contracta wlth railroad companies and other com- 
panies and individuals, of franchises conferred by act of congress of July 
24, 1866 (14 Stat. 221), of franchises granted by other states and muncipali- 
ties in them and by foreign governments, of business expérience, good will, 
and skill employed in thé prosecutlon of Its business, of Investments lu bonds 
and stocks of other corporations aggregatlng $7,633,230.12, and real estate 
out of Ohio worth more than $5,000,000. That the tax proposed to be levied 
under the assessment sought to be enjoined would amount to 30 per centum of 
its earnings in Ohio from ail its business in Ohio, including Interstate com- 
merce,— an unheard of rate of taxation, and substantially destructive of its 
business in said state. That the complainant's property in Ohio is of the 
simplest character, consîsting only of pôles, wires, ofQce furniture, and in- 
struments used in telegraphy. The bill avers that the law Is void, because 
it does not requlre the valuation of the property of complalnant and other 
companies according to its true value In money, as the property of ail other 
corporations and individuals is valued for taxation, and as ail property Is 
required to be valued for taxation under the state constitution In Ohio, but 
directs a valuation according to the opinion of the board of appraisers as to 
the value of the capital stock of such companies, which Is determined by 
the diligence, fidelity, and skill with which the business of said companies 
Is conducted, by Its good wiU, and by the property of said companies in 
many states, and by the gênerai financial conditions existing in the country. 
"To the end, therefore, that the complalnant may not be subjected to a mul- 
tipllcity of suits which would otherwise be brought against it for the recov- 
ery of said assessment, to wit, suits in eighty-seven counties in which It does 
business in Ohio," a provisional Injunction restrainlng défendants from cer- 
tifying the said assessment to the various county auditors in which complaln- 
ant does business, and, after final hearing, a perpétuai injunction are prayed 
for. 

Upon the flling of the bill, Judge Sage granted a temporary restraining 
order until a motion for a preliminary injunction could be made, heard, and 
disposed of. Défendants thereafter interposed a gênerai demurrer to the 
blU. The motion and the demurrer came on for hearing. The court de- 
cided that the bill was defeetive, in that it admltted certain taxes to be due, 
without any averment that they had been paid; but allowed complalnant a 
week In which to pay them, and to file an amendment showing such payment. 
The amendment was flled. A reargument was ordered on the merits. The 
minutes of the board, which accompanled the affldavit, showed Its flndings 
and final action with référence to complalnant as foHows: "That on the Ist 
day of May, 1893, the amount of the capital stock of said corporation, issued 
and outstanding, was $94,000,820. The par value of its shares was $100 each, 
and the market value of Its shares on said day was $87 each. That the 
value of the entire capital stock of the company on said day was 940,008 1-5 
shares at $87 a share, or $81,780,713.40. That there should be deducted from 
the value of the capital stodt so found ($81,780,713.40) the value of the In- 
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'ivestments of the company ta boDLfls and stocks of other corporations, belng 
$7,633,230.12, and the vaine of the ueal estate owned by It ou};slde of Ohio, 
being $5,013,326.64; maklng altogeflier $13,646,556.76; leaving $69,134,156134, 
being tbe value of the entire capital etpck of the company as based upon and 
represented by the Unes of the company. That the whole length in miles 
of sald company, both wlthln and wlthout the state of Ohio, was on the sald 
day 189,576 miles, and the length of snch lines in the state of Ohio was 
8,272 miles, That the proportion of the entire value of the capital stock of 
sald company employed in business in Ohio and represented by property tax- 
able therein was on sald Ist of May, 1893, 8,272-189,576 of $69,134,156.64, 
whlch equals $3,016,614.67. On considération of the foregolng, the fact that 
property generally In Ohio Is taxed at not more than two-thirds of its actual 
value, the statement In the return of the company that to reproduce the 
lines in this state wlll cost the snm of $1,649,279.10 (which the board re- 
gards as an ipsufflcient estimate, and, at any rate, much below the existing 
value of sald Unes as au enthrety), and other facts and évidence contained 
in the re:turn of the company and- otherwise brought to the attention of the 
board, on motion the board imanlmously flx and détermine the value of the 
property of the Western XJnlon Telegraph Company In the state of Ohio to 
be assessed and taxed therejm at the sum of $2,011,076.45." An affidavit of 
the state auditor was flled, showing that In no one county in the state would 
the tax to be coUected from the Western Union under this assessment equal 
$2,000, and that the dlfCerence between the tax assessed and the tax admit- 
ted to be due was much les& than that sum. 

Brown & Wells and Rainsey, Maxwell & Ramsey, for complainant. 
J. K. Eichards, Atty. Qen., and Thos. McDougall, for respon dents. 

TAFT, Circuit Judge, àfter stating the case as above, delivered 
, thé opinion of tl^ie court, 

The ârst question for considération iswhether this court has any 
jurisdiction, as a fédéral court in eqiiity, to grant the relief prayed 
in the bUl. Section 5848 of the Révised Statutes of Ohio provides 
that suits may he brought to enjoin the illégal levy and collection 
of t-axes and assessments. Section 5849 provides that actions to 
enjoin the iUegal levy of taxes and assessments must be brought 
against the corporation and person for whose use or beneflt the levy 
is made, and, if the levy w^^ould go on the tax duplicate of the county, 
the county auditor must be enjoined. Thèse actions give the right 
to relief by injunction on the sole ground that the tax is illégal, 
enlarging in this respect the ordinary équitable jurisdiction to en- 
. join the levy or collection of taxes. The remedy thus afforded will 
be enforced in fédéral courts of equity (Oummings v. Bank, 101 U. 
S. 153), but, of course, its extent is limited by the statu te which 
gives it existencç. Now, it is obvions from section 5849 that the 
only persons against whom such an action can-be brought to pre- 
yent the levy of a tax are the corporation or person beneflcially in- 
terested in the proceeds oî the tax and the auditor who takes the 
final steps in completing the levy by placing it on the duplicate. 
Jones V. Davis, 35 Ohio St. 474. Thèse biUs are not filed against 
either the corporations for whose use the tax will be coUected or 
against the county auditors. The bill cannot be sustained, there- 
fore, as invoking the spécial remedy afforded by the sections of the 
Ohio statutes above quoted. 

Oan they be sustained on the gênerai équitable jurisdiction of 
the court? It is well settled that the mère Ùlegality of a tax is no 
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ground for invoking équitable relief. Shelton v. Platt, 139 U. S. 
591, 599, 11 Sup. et. 646. But we flnd, set up in the bills, a ground 
upon which. courts of equity frequentiy grant relief, and that is, 
to avoid a multiplicity of suits. If the amounts assessed by the 
board are certifled to the various county auditors, the complainant 
will be compelled to bring a suit, either to prevent collection of 
thèse taxes or to recover them back after paying them, in each one 
of 87 counties. This will be most oppressive, and would certainly 
seem to fumish ground for équitable interférence by this court, 
unless other objections advanced by counsel for défendant, and now 
to be considered, must prevail. 

It is first said that the injunction sought is prématuré, because 
against the valuers, and not against the coUecting offlcers. If such 
a suit can be brought, then it is argued that a bill will lie to en- 
join the législature from passing the bill. This is a non sequitur, 
instead of a reductio ad absurdum. What is hère sought to be en- 
joined is the certificate by the board of appraisers to the county 
auditors of the amounts to be assessed against plaintiff. The audi- 
tors are then, by law, required to place the same upon the tax 
duplicate, and délirer the duplicates to the county treasurers as war- 
rants for the collection of the taxes. The duties of the county audi- 
tors and treasurers in this matter are whoUy ministerial. The 
law reposes in them, no discrétion whatever, to reduce or modify the 
assessment. It is said that the state auditor has power to correct 
ail injustice in assessments for taxation, and constitutes a tribunal 
of review for the purpose. I cannot agrée with this contention. 
It is true that, generally speaking, the state auditor is at the head 
of the taxing department of the state. By section 166 of the Ohio 
Eevised Statutes he is required to instruct the auditors of the sev- 
eral couiities in the state; and by section 167, which is the section 
chiefly relied on, his power is thus defined : 

"He may remit such taxes and penalties thereon as he ascertains to hâve 
been illegally assessed, and such penalties as hâve accnied or may accrue 
in conséquence of the négligence or error of any offlcer required to do any 
duty relating to the assessment of proi>erty fop taxation or in the duplicate 
of taxes in any county; provided, that when the amount to be remittefl in 
any one case shall exceed one hundred dollars, he shall proceed to the oiSce 
of the governor and take to his assistance the governor and attorney gênerai 
and in ail such cases may remit no more than shall be agreed upon by a 
majorlty of the offlcers named." 

I think this section does not confer any power on the state audi- 
tor, the governor, and attorney gênerai, to correct assessments un- 
der the Nicholls law, which provides such spécial machinery for 
assessments as to prevent its application; otherwise the taxing 
System of Ohio would présent the absurdity of subjecting the quasi 
judicial action of a board consisting of the state auditor and two 
others to the review of the state auditor alone in every case where 
the assessment does not exceed |100, and in cases involving more 
than |100 would make a majority of the reviewing court to consist 
of the majority of the court of first instance. The action of the 
board of appraisers in certifying the assessments to the county 
auditors is, therefore, a finality. 
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It is sugjgested thj^t ftere îs the ; jpossihUity that t^e county 
audîtôr and fcotmty "^l-eai^urer may refuse to comply with the duty 
imposed by an un(îop8|:itï|tional làw. Certainly tàese county ofiS- 
cers are not tribunal^ ès|;3,blished to consider constitutional ques- 
tions, bèfore whom coni]àlainànts çould be beard. The presumption 
is thait they will obey jà l^w which was in due fona passed by the 
législature, and will assume its yalidity, especially when it bas 
been trèg;ted as valid by iÏLe head pf the taxing department and the 
head of tjiè law department of the staté. The possibility* suggested 
is too iéïkpte, to présent a court pf equity from properly treating 
the ceftificate of the board of appraisers, as a final step, directly to 
the préjudice of the cpmplainants, with no taxing tribunal or au- 
thority to whom it can appeal in the procédure provided by the 
law, befPre the tax is t;Q be coUéctéd. ïhe suprême court of Ohio 
in Jbneë v. Davis, 35 Ohio St. 474, did not hold that a proceeding to 
enjoin a bpard of equàlization from certifying an assessment to the 
county auditor was preniaiture. They only held that a proceeding 
to ënjpin the auditor Tj)èfôre he had added the assessment to the 
duplicité was not too laie, because, untU that time, he had not com- 
pleted hls levy, which section 5849 pf the Ohio Eevised Statutes 
giveS thp taxpayer, a spécial remedy against him to enjoin. Of 
course, lie complainarit hère, ùndej: section 5849, might bring ac- 
tions to pnjoin the county auditor or county treasurer of each county 
from leyying or coUecting thèse assessments, but then the multiplicity 
of suil^ would be ah accomplished fact, and the basis for gênerai 
equity jnrisdiction in the matter would bave disappeared. It is 
said that the equity jurisdiction to prevent a multiplicity of suits 
is never pxercised except against those who are about to bring 
the suits. No case is cited which makes this distinction, and I do 
not see any good reason fpr it. 

Again, it is urged that the affldavits flled show conclusively that 
in no single county will the assessment against the complainant 
amount to $2,000; wherefore the argument is that the jurisdic- 
tion of this court cannot be supported by adding together the 
amounts due in each county. If my conclusion is correct, that this 
action will lie against the TjPard of appraisers, there is nothing what- 
ever in this objection, beçaûse thé amount involved in controversy 
in the suit is the whole amount to be certifled by the board under 
the law, less the aggregate amount which the complainant must pay 
in the varions counties pf Ohio, under such laws as are in force if 
the Nic^pllfi law is not yàlid. That différence admittedly exceeds 
$2,000. ; Fpr this reason,,! am of the opinion that the biU does 
présent a case for équitable relief in a fédéral court. 

Anpther reason advanced by counsel for défendants, why the re- 
lief pràyed for Should be denied, is that the complainant has only 
tendered or paid to the yarious county treasurers the amounts due 
on the valuîftion of their real and personal property as it claims it 
to be, according to the local, rates of taxation, but bas not tendered 
or paid the amount due on its gross receipts for business within 
the state of Ohio, as provided by the law, which the Mcholls law 
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was passed to snpplant, and wMch is in force, if the Nicholls law is 
int^alid. This objection I shall defer considering until later. 

The Nicholls law purports to tax only the real and personal prop- 
erty owned by telegraph, téléphone, and express companies in Ohio. 
The gist of the act is contained in the following sentence, foimd 
in the latter part of section 2778a: 

"And sald board of appralsers and assessors shall In determinlng the value 
of the property of said companies In this state, to be taxed within the State 
and assessed as hereln provlded, be gulded by the value of said property as 
determined by the value of the entire capital stock of said companies and 
such other évidence and rules as will enable said board to arrive at the tnie 
value in money of the entire property of said companies within the state of 
Ohio, In the proportion whicb the same bears to the entire property of said 
corporation as determined by the value of the capital stock thereof, and the 
other évidence and rules as aforesald." 

The validity of the f oregoing method of valuation, so far as com- 
plainant is concerned, dépends on the correctness of two proposi- 
tions. The flrst is that the telegraph plant in one state has an 
added money and taxable value as a plant in that state, because 
it is physically a part of a great system or machine covering the 
country. This is substantially the same principle as that involved 
in the taxation of interstate railroads in Ohio, which has met the 
approval of the state suprême court (Insurance Co. v. Eattennan, 
46 Ohio St 153, 166, 19 N. K 560), and its soundnessi may therefore 
be conceded. See, also, State Eailroad Tax Cases, 92 U. S. 575. 

The second proposition is that the market value of the aggregate 
shares of the capital stock of telegraph, téléphone, and express 
companies. is a proper guide in flxing the true value in money of 
their real and personal property in Ohio in constitutional uniformity 
with the mode of assessing the real and personal property of in- 
dividuals and other corporations. The language of the législature 
is by no means clear in deflning the method of valuation, but this 
much is certain: that the board are enjoined, unless exceptional 
circumstances require otherwise, to consider the value of ail the 
shares of the capital stock as a basis or controUing élément in es- 
timating the value of the real and personal property of the corpora- 
tion. The capital stock is the only élément of value specifically 
mentioned, and that occurs twice in the same involved sentence. 
Other évidence and rules are referred to, but they are left to the 
board to sélect or adopt. The one thing which the board is required 
to consider in each case is the value of the capital stock. It is 
true that the board may exercise a discrétion in their appraisement 
to give more or less evidential weight to the value of the capital 
stock. But hère is the législative déclaration that in every case 
such value must be considered, and the necessary implication is 
that it is an important élément. The object of this clause was to 
increase the valuation of the property of corporations above that 
which it would hâve, without référence to the capital stock. The two 
laws which the Nicholls law supplanted in the taxation of foreign 
telegraph and express companies imposed a tax upon ail the real 
and Personal property owned by those corporations in Ohio, and 
also a tax, decided to be a franchise tax, measured by a percentage 
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of the gross receipts from business; ddne -witMii Ohio. Rev. SL 
Ohio (Smith & Ben.) §§ 2T44, 2778; Tèlegraph Co. v. Mayer, 28 Ohio 
St. ^21; Eatterman v. Tèlegraph Oo., 127 U. S. 411, 8 Sup. Ct. 1127. 
Now, we may take judicial notice of the commendable efforts of 
the législature of Ohio, in yiew of the condition of the state treas- 
ury for a number of years past, to increase the taxable sources of 
revenue, and we may reasonably infer that it was not the législative 
intent to reduce the tax upon tèlegraph companies or any other 
foreign or domestic corporation. When, therefore, for a tax upon 
ail the Personal and real property of such companies, assessed with- 
out référence tô the value of the capital stock, and a franchise tax 
as weU, there is substituted a tax upon the property of the corpora- 
tion in Ohio on a valuation to be determined, in part at least, by 
the aggregate value of the shares of its capital stock, we must neces- 
sarily infer that this basis of valuation is expected to add substan- 
tially to the valuation of the same property when made without 
référence to such a standard. Convincing évidence is found that 
this construction of the law is sound in the resuit of the valuations 
under the new law as compared with those under the old, and the 
course taken by the board in every case which ha s corne to the 
notice of the court In each, the board began with the market value 
of the capital stock, and made its déductions from that to reach 
the value of the properly. The intrinsic or cost value of the prop- 
erty seems to hâve been lightly regarded as compared with the 
market value of the capital stock. Now, it is true that what the 
appraisers hâve done does not necessarily détermine the mean- 
ing of the law, but it is persuasive of thé intent of the législature. 
We are led, by this construction of the MchoUs law, to consider 
what necessary relation, if any, there is between the market value 
of the capital stock of the companies embraced within its terms and 
the true value in money of their property as it may be assessed for 
taxation in Ohio. A share of stock entitles its owner to a propor- 
tionate share in the net eàrnings of the corporation, and, upon dis- 
solution, to a proportionate share in the assets of the corporation 
after the debts are paid. Its value in a corporation whose corporate 
life is not limited by its charter dépends almost whoUy on the net 
eàrnings of the corporation or on its prospective capacity for pro- 
ducing them. The aggregate market value of the stock of any busi- 
ness corporation therefore approximates an amount reached by cap- 
italizing the aggregate annual dividends, on a basis of something 
higher than the usual rate of interest for money loaned, the rate vary- 
ing, as interest of money loaned varies, with the risk of the investment 
and the certaîntyof the annual payments. The annual eàrnings of 
a business corporation dépend, not on the value of the visible, tangible 
property of the corporation as a passive investment, like real estate or 
government bonds or mortgages, but they dépend on the good will 
of the business, its volume, the speed with which the money capital 
can be turned over, the business skill and expérience and economy 
of its management. The share of stock is property. It is a chose 
in action, enfitling its owner to yearly payments from a corpora- 
tion, if there are net eàrnings. But the éléments that are united 
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to produce those earnings are not ail, or a majority of them, in the 
fôrm of tangible property, though it may be conceded that they were 
acquired by investing tangible capital. A corporation does not own 
its capital stock, divided into shares. It owns tbe property wMch, 
when used in a business with skUl and industry, aided by the good 
wiU, owned perhaps long before the particular property was ever 
purchased, will produce the net earnings, out of which the dividends 
on the stock are to be paid. This is true of ail active business cor- 
porations, including telegraph companies, just as it is true of in- 
diriduals in business, that their annual profits are the resuit, not 
of their real estate, business plant, and merchandise only, but of 
those things united with the good will and the skill, expérience, 
and economy used in the conduct of the business. Now, it cer- 
tainly could not be said that the annual profits of a dry goods store 
capitalized on a basis of 6 per cent would afford any proper guide 
to the value of the real estate, the merchandise, and the ready 
capital used in the business. Wliere the property earns the monéy 
as real estate earns rent, or as money loaned earns interest, the 
earnings do détermine very largely the value of the property; but 
where, as in a business of an individual or a corporation, the in- 
vestment is active, instead of passive, there is no necessary relation 
between the value of the tangible property and the earnings. Would 
any one claim that the value of the presses, type, press franchises, 
money capital, and ofiice furniture and other tangible property of a 
newspaper could be determined by its net earnings, or, if it be a 
corporation, by the market value of its capital stock? Clearly not. 
And why? Because nearly ail its capital has been expended in 
securing circulation and advertising patronage, or, in other words, 
good will. This is an extrême example, it is said. Take a bank. 
There is no business in which the capital invested is kept more 
nearly in the form in which it was, when invested, than in that of 
banking, and yet it is well known that the assets of a bank are 
often much less in value than the profits of the business capitalized 
at the usual rate of interest. Would the fact that the shares in 
a banking corporation with a capital stock of |100,000 were selling 
at $150 each on a par value of |100 be any évidence that the bonds, 
choses in action, and money and other resources in the vaults of the 
bank were worth any more than they appear to be on an appraîse- 
ment without référence to the value of the bank's capital stock? 
Certainly not. The increase in the value of the bank's capital stock 
over its resources is due to the good wiU which invites the confi- 
dence of the public in the honesty and prudence of its manage- 
ment, and attracts deposits and business, and to the skill and ex- 
périence and foresight of its oflQcers in making profitable and safe 
loans. What is true of a newspaper, a bank, and a dry goods store 
is equally true of a telegraph company. As averred in the bill, its 
earnings, and, therefore, the value of its capital stock, is largely 
dépendent on its good will, the honesty, skill, economy, and ex- 
périence of its management and its employés, added to its property. 
Its net earning capacity is also affected by business arrangements 
with railroad companies, and by municipal concessions of the right 
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to u^ Foa4a and streets. It seems clear to me tîiat thie market 
value Qfits capital stock bas no necessary or proper relation to the 
value of thç tangible property of the company. If it bas, then the 
earning jçapàcity of a dry goods store should be an élément in 
valuing'itg capital and mercbandise; tbe profits of a newspaper, in 
reacbijjg Ùe assessable value of its pressés, plant, and ready capital; 
the profits of à bank, in deciding upon tbe value of the bonds and 
bills recôivable and money in its vaults. 

Now, it is true that the capital stock of a corporation représenta, 
and is a measurç of , the tangible and in|tangible f actors of value which 
unité to eam dividends, and therefore of those factors in which the 
original capital of the cçmpany was invested. The enjoyment of 
both factors by the owner is protected by the state, and both may, in 
the absence of any constitutional restriction, be subjected to taxa- 
tion. The aggregate market value of the shares of stock in the Com- 
pany is as good a measure of their united value for purposes of taxa- 
tion as it is possili|le to find. The législatures of some states hâve 
taxed the capital of a corporation, as invested in both the tangible 
and intangible factors of profits, by référence to the market value 
of its capital stock. In such states, it is permissible to tax the 
property of corporations byr a diffeirent rule from that of individuals, 
and it is no objection tp; including in the value of the property or 
capital of a corporation the good will of the business, even if such 
an élément of ea;rning capacity ia not taxed, when enjoyed by indi- 
viduals. But such is not the rule in Ohio. Article 12, § 2, of the 
constitution of Ohio déclares that "laws shall be passed taxing by a 
uniform rule ail moneys, crédits, investments in bonds, stocks, joint 
stock companies or otherwise; and also ail real and personal prop- 
erty according to its true value in money." In construing this 
provision the suprême court of the state has decided that: 

•'Taxing by a uniform rule requlres tinlformlty not only in the rate of tax- 
ation, but also uniformity in the mode of the assessment upon the taxable 
valuation. Uniformity in taxing Implies equà.llty in the burden of taxation, 
and this equallty of burden cannot exlst without uniformity in the mode of 
assessment, as wdl as in the rate of taxation. • * * It must be extended 
to air property subject to taxation, so that ail property must be taxed alike 
equally, which is ta^çlng by a uniform rule." Bank v. Hlnes, 3 Ohio St 15. 

If, therefore, we flnd that good wiU and those other intangible 
factors of the value of the capital stock of a business corporation are 
neither taxable as property themselves, under the Ohio laws and con- 
stitution, nor as an incrément to the value of the tangible property 
of a corporation, or an individual in business, then an Ohio law 
which requires the value of tiie capital stock to be a guide in deter- 
mining the value of the tangible property of a smaU class of busi- 
ness corporations inust be wanting in that uniformity which the 
constitution enjoins in tax laws, and is therefore void. 

It becomes necessary, then, to examine the tax laws of Ohio as 
they tax the property of other corporations and individuals, with 
the view to détermine whether good will, business skUl, economical 
management, and the ptilier intangible sources of net earnings 
and factors of stock vallàe are taxed against other corporations and 
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IndÎTldnals directly, or by increasing the valuation of tangible 
property. The subjects of taxation as property are mentioned 
in article 12, § 2, quoted above, as "ail moneys, crédits, invest- 
ments in bonds, stock, joint stock companies or otherwise; and also 
ail real and personal property." The législature deflned the mean- 
ing of the Tarions terms used in the constitution in section 2730, 
and with one exception — that of "crédits" — we may well assume that 
the section is a proper construction of the constitution. The sec- 
tion deflnes real estate to be not only lands and buildings and fix- 
tures, but ail rights and privilèges belonging or in any wise apper- 
taining thereto. Investments in stocks are deflned to be aU moneys 
invested in the capital or stock of a corporation the stock of which 
is or may be divided into shares, transférable by each owner with- 
out the consent of the other stockholders, for the taxation of which 
no spécial provision is made by law, held by persons residing in this 
State. Personal property is deflned to be every tangible thing which 
is the subject of ownership, whether animate or inanimate, other 
than money, and not forming part of any parcel of real property 
as before deflned; and the capital stock, undivided profits, and ail 
other means not forming part of the capital stock of every company, 
whether incorporated or unincorporated, interests in ships and boats, 
and money loaned on real estate security. Crédits are deflned to be 
the excess of the sum of ail légal claùns and demands, whether for 
money or other valuable thing, or for the labor or service due or to 
become due to the taxpayer, estimated at its true value in money over 
and above the légal debts due by him. This définition, as already stat- 
ed, is not în compliance with the constitution, because it permits a ré- 
duction of the sum of légal demands of the taxpayer by the légal debts 
due from him; but otherwise the constitutionality of the définitions of 
the section has not been questioned. Bank v. Hines, 3 Ohio St. 1. 
Now, it seems clear that the good will of a business, and the other in- 
tangible factors of business earnlngs, are not included in thèse défi- 
nitions of Personal or real property, or of the other terms describing 
the kinds of property to be taxed under the constitution. It would 
certainly cause a surprise and shock to the business community of 
Ohio, to hâve it decided that it is the duty of every business flrm 
and corporation to retum for taxation the estimated value of its 
good will, and the estimated value of the skill and expérience and 
economical management of the employer and employed, or to use 
such factors of his profits to increase the taxable valuation of his 
tangible business capital. Section 2731, Eev. St. Ohio, subjects ail 
property as it is described in section 2730, whether belonging 
to individuals or corporations (except certain exempted prop- 
erty), to taxation. Sections 2734-2738 make provisions for the 
listing by persons of ail their personal property, moneys, crédits, 
and investments in bonds, stocks, and otherwise. Section 2739 
prescribes the rules for valuing property of persons as follows: 

"In listing pei-sonal property It shall be valued at the usual selling prlce 
thereof, at tlie time of listing and at tlie place where the same may then be; 
and If there be no usual selling priée known to the person whose duty it Is to 
fix a value thereon, then at such price as it Is belleved could be obtained 
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thprefor, Jn ^noney, at suçh tlme and place;- investments in bonds,; In stocks, 
joint étoek coinpanies, tir otlierwise, shall bé valued at tlie true value théreof 
in m<Hièy; money wlietlier in possession or on deposit sliall be entered in tlie 
statemeat at the full amount thereof, excépt tliat depreciated circulating 
nQtes fl^all be entered at their current value; every crédit for a sum certain 
payable ëither in money, property of any Islnd, labor or service, shall be val- 
ued at tbe fuil amount oî the sum so payable, except tbat if it be for a spe- 
ciflc article ot for a speCifled number or quantity of any article or articles 
of prpper^ or for a certain amount of labor or services of any kind it sball 
be valued at the current price of such property or of sucb labor or service at 
thé place where payable; and annulties or moneys receivable at stated peri- 
ods, shall be Valued at the sum whlch the persoîa listing the same believes 
them to be vsforth in money at the time of listing." 

Merchants and manufacturers are required to pay, not upon the 
stock o| mercliandise which. they hâve on a certain day in the year, 
but they are; required to average the value of their stock on hand 
each month of their business, and pay tax on that as personal prop- 
erty. In other, respects tteir retums are like those of other per- 
sons. Section 2'ïM prescribes the prdinary mode of assessing the 
taxable property of aJl corporations except banking corporations în 
thè State of Ohio, whether organized in this state or not. It re- 
quires their chief offlcers to list for taxation — 

"AU the Personal property which shall be held to include ail such real estate 
as is necessary to the dally opérations of the company, money and crédits 
of such Company or corporation, at the actual value in money, In manner 
foUowïhg: In ail cases returii shall be made to the several audltors of the 
respective coimties where such property may be sltuated, together with a 
statement of the amount of sald property which is situated In each township, 
village, City, or ward therein. The value of ail movable property shall be 
added to the statlonary and flxed property and real estate and apportioned 
to such wards, cities, villages or townships, pro rata, in proportion to the 
value of the real estate and fixed property in said ward, city, village, or town- 
ship, and ail property so listed shall be subject to and pay the same taxes 
as other property Usted in such ward, city, village or township." 

Section 2740 requires ail personal property of every description, 
moneys and crédits, investments in bonds, stocks, joint-stock com- 
panies, or otherwise, to be listed in the name of the owner thereof 
on the day preceding the second Monday of April in each year, but 
provides that no person shaU be required to list for taxation any 
share or shares of the capital stock of any company the capital 
stock of which is taxed in the name of the company. The property 
of railroad companies is assessed for taxation as a unit. The road- 
béd, the equipment, the money, and choses in action are added to- 
gèther, and the value distributed according to mileage through the 
counties of the state and between Ohio and adjacent states. Unin- 
corporated banks are taxed on their assets less their liabilities. In- 
corpora ted banks are not taxed at ail, but their stockholders are 
taxfed, under section 2762, upon their shares on a valuation based 
on the resources of the bank. It is very manifest from this review 
of the provisions for assessing the taxable value of the tangible prop- 
erty of individuals and corporations in business that neither the 
profits of the business nor the good will nor those other intangible 
f actors in the earnings of profits are required to be considered, and 
it ia very certain that they never are considered. 
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The différence between tte taxable value of the property of a 
corporation and the value of its shares was considered by the su- 
prême court of Ohio in Insurance Co. v. Eatterman, 46 Ohio St. 153, 
19 N. E. 560. The question in the case was whether shares of stock 
in a foreign railroad corporation, which paid taxes on a large 
amount of property in Ohio, but also had much property elsewhere, 
were returnable for taxation in the hands of their owners. The holders 
sougbt exemption under that proviso of section 2746, Eev. St. Ohio, 
already quoted, which exempts holders of shares of stock from re- 
turning them when the corporation pays taxes on its "capital stock" 
in Ohio. The words "capital stock," as there used, had been con- 
strued to mean ail, or substantially ail, the property of a corporation. 
The claim of the stockholders was denied. In meeting the argument 
that to tax the shares in the hands of the stockholders and the prop- 
erty of the corporation, too, was double taxation, Judge Spear, at 
page 162, 46 Ohio St., and page 560, 19 N. E., in the course of an 
able opinion, used this language: 

"The corporation is the légal owner of ail the property of the company, 
real and Personal; and within the powers conferred upon it by ita charter, 
and for the purposes for which it was created, can deal with the corporate 
property as absolutely as a private individual can deal with his own. The 
interest of the shareholder entitles him to participate In the net profits in 
proportion to the number of his shares, to hâve a voice in the sélection of 
otacers, to manage the business of the company in llke proportion, and, upon 
its dissolution, the right to his proportion of the property of the corporation 
that may remain after payment of its debts. This is a. distinct, independent 
interest or property, held by the shareholder lilie any other property that 
may belong to him; is under his sole control, so that he may sell or hypothe- 
catë it He is entitled, from net earnings of the corporation, to dividends 
upon his stocli; and the value of the stock dépends largely upon its capacity 
for eaming dividends. The shares of stocli may be worth much more than 
the property of the corporation,— that is, the franchise may be very valuable, 
while the visible capital may be of but little value, and dividends may be 
greatly eut of proportion to the tangible property,— as frequently occurs in 
regard to street railroads, gas companies, electric light companies, etc. Far- 
rington v. Tennessee, 95 U. S. 686, 687; Watson v. Spratley, 10 Exch. 236; 
People V. Commissioners, 4 Wall. 244; Union Bank v. State, 9 Yerg. 490; 
Cook V. City of Burlington, 59 lowa, 251, 13 N. W. 113. It f oUows from this that, 
although the shareholder may be affected, as regards the extent of his divi- 
dends, by taxation of the property of the corporation, yet a tax on the shares 
is net a tax on the capital of the company, and e converse a tax on 
the capital is not a tax on the shares held by the stockholders. Taxation of 
the capital and property of the corporation, though it be accepted by the 
State as an équivalent for, is not the same as, a tax on the shares." 

In the case of Miller v. Bank, 46 Ohio St. 424^28, 21 N. E. 860, 
Chief Justice MinshaU did say: 

"A share in the bank Is but a fractional part of its capital owaed by one 
who contributed an équivalent part of the capital, or his transférée; and the 
aggregate of ail the shares held by Individuals in a bank is equal to the ag- 
gregate of its capital. So that, if ail the shares in a bank were assessed 
for taxation In its name, and payment of the tax required of it, the efCect 
would be precisely the same as a tax upon the aggregate capital of the bank." 

This statement was true, because, under the law for assessing the 
value of the shares of the bank, the auditor did not take their mar- 
ket value, but he found the value of each share by adding ail the 
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propert;^ of the bank andîmonej and other resources together, and 
dividiiig by tàe numbep of shares. The words quoted hâve, there- 
fore, no application to the relation of the market value of shares to 
the visible capital even in a bank, and still less to that in a trading 
corporation. 

It is clèar, for the reasons stated, that the market value of the 
shares of capital stock iù the complainant and other like companies 
bears no necessary relation or proportion to the value of the tangi- 
ble property in Ohio or elsewhere; that the market value of the 
shares dépends on éléments of value net taxable in Ohio, and not 
used tp détermine the value of the taxable property of individuals 
or other corporations. If su, it seems necessarily to foUow that it 
is prescribing an unconstitutional rule for the valuation of the prop- 
erty of telegraph, téléphone, and express companies to enjoin upon 
the appraisers of their property, as the NichoUs law does, to con- 
sider, as an important élément increasing the valuation of their prop- 
erty, the value of the aggregate shares of the capital stock of those 
companies. The bUl avers that the amount assessed against the 
complainant is three times the real value of its property in Ohio. 
The affldavit of the state auditor shovi^s that the mode of reaching 
the value of the property of the telegraph company in Ohio was to 
reduce the total market value of ail the shares by the real estate out 
of Ohio apd the stocks and bonds in the treasury of the company, 
and to take the remainder as the value of the Unes of the company, 
reaching the part "of that yalue in OMo by using the ratio of the 
mileage of the Unes in Ohio to their total mileage. This appraise- 
ment was not an appraisement of the property of the company in 
Ohio at ail. The board entirely ignored the fact that in this resuit 
was included the good will of the company, the valuable and eco- 
nomical arrangements with railroad companies for joint use of Unes, 
the public concessions by which streets and roads are occupied, the 
skill and expérience of the employés, none of which are taxable un- 
der the laws of Ohio, but ail of which contribute, as the bill avers, 
in a large degree to the net earnings upon which the market value 
of the capital stock is based. Tax by such a measure of value is an 
income tax, and not a property ad valorem tax. It is true that 
the 13,000,000, which, by the mode of valuation just described, the 
board reached as the actual value of the property in Ohio, was re- 
duced to 12,000,000, to accord with the unconstitutional and un- 
lawful practice prevailing among assessing ofûcers in this state of 
valuing not at the true value in money but at two-thirds that value. 
That réduction, however, does not remove the illegality in such a 
valuation of the property caused by the assumption that a tele- 
graph company's property in the sensé of the Ohio constitution is 
equal to the market value of its capital stock. 

But it is said that I am wrong in construing the Nicholls law 
to require, as an important and controlling élément in the valuation 
of telegraph property, the market value of capital stock of the com- 
pany, and that it is my duty as a judge to sustain the law if it 
can be done by construction. For the reasons I hâve given, I do 
not think that the market value of the shares of capital stock bas 
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any legitimate effect in increasing the value of the tangible and 
visible propërty of this telegraph company in Ohio. It does not 
help the law any, to point ont that the market value of the stock is 
only to be used to détermine the true value in money of the com- 
pany's Ohio propërty; and that if, in fact, the value of stock should 
hâve no efEect in the estimate, we must give controlling weight to 
the words which embody the standard of value fixed by the con- 
stitution. The board is enjoined to détermine the value of the 
propërty to be taxed by using as a guide the value of the capital 
stock and other rules which shall enable them to flx, not the true 
value in money of the company's propërty, but its true value in 
money in proportion to the entire propërty of the company as de- 
tennined by the capital stock and other rules. In other words, 
it is merely a législative déclaration that the true value in money 
of the entire propërty of the company is determined by the entire 
capital stock of the company and other rules, and the true value 
in money of the Ohio part is merely a proper proportion of the 
value of the entire propërty thus determined. The only construc- 
tion which would eliminate the error of the law is one which 
wonld require the board to ignore the market value of the shares 
as an élément of value. If this were a possible construction (as 
£ think it is not), the resuit in this case would not be différent, for 
the présent assessment would hâve to be enjoined as not authôr- 
ized by law. Certain it is, that courts will not permit injustice 
to be done to a class of taxpayers by a law which is so worded as 
to mean one thing to the courts when ita validity is attacked, and 
another thing to the taxing ofBcers when they come to enforce it. 
Either the law means what the offlcers construe it to mean, and its 
validity is to be tested on that construction, or they are to be 
enjoined from enforcing it except as the courts shall construe it. 
Oummings v. Bank, 101 U. S. 153. 

Much stress bas been laid on two cases decided by the suprême 
court of the United States, cited in support of this law. The flrst 
— that of W. U. Tel. Co. v. Attorney General of Massachusetts, 125 
U. S. 530, 8 Sup. et. 961 — was a suit for taxes by the attorney gên- 
erai of Massachusetts against the telegraph company under the 
gênerai law of the state. By that law, ail corporations chartered 
by the state were required to retum the market value of the aggre- 
gate shares of their capital stock and ail their works, structures, 
real estate, and machinery subject to local taxation without the 
state. Kailroad and telegraph companies were required to return 
the whole length of their lines, and the length of them without 
the state. Every corporation was required to pay what in the law 
is called "a tax upon its corporate franchise at a valuation thereof 
€qual to the aggregate market value of the shares in its capital 
stock," after deducting in the case of railroad and telegraph com- 
panies whose lines extended beyond the limits of the commonwealth 
such portion of the whole valuation of their capital stock, ascer- 
tained as aforesaid, as was proportional to the length of that part 
of their line lying without the commonwealth, and also an amount 
«quai to the value of their real estate and machinery located and 
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ïsnTïjectto local taxation •witMû the commonwealtli, and after 
deducting in the case of other corporations an amount equal to 
the value of their real estate and machinery subject to local taxa- 
tion whèrever situated. By another section thèse provisions were 
made applicable to a foreign telegraph company. The answer of 
the telegraph company denied the right of the state to tax its 
corporate franchises received from another state, and made its 
chief défense that such a tax was really a tax upon the franchises 
received by it from the United States government, by virtue of 
which it was given the right to occupy ail the post roads in the 
state as an agent of the government and for interstate commerce, 
and that, even as a tax upon its franchise, it was unfair, because 
it did not deduct from the market value of its entire capital stock 
the real estate owned by ihe company in other states; but there 
was noaverment or évidence to show that the value of the com- 
pany's property in the state was less than the amount assessed 
against it. The suprême court gave most of their considération to 
the défense founded on the fact that the company was enjoying 
a franchise from the United States government, holding that, 
though thi^ prevented the state from excluding the company from 

. post roadsj it did not prevent the state from taxing their property. 
The court upheld the tax as a tax against the corporation on ac- 
count of the capital owned and used by it in the state of Massa- 
chusetts. The discussion is summed up by Mr. Justice Miller as 
f ollows (125 U. S. 552, 8 Sup. Ct. 961) : 

"The tax in thé présent case, though nomlnàlly upon the shares of the cap- 
ital stock of the company^ is, In effect, a tax upon that organlzation on ac- 
oount of property owned and used by It In the state of Massachusetts; and 
the proportion of the length of its lines in that state to their entire length 
throughout the wlible country is made the basls for ascertainlng the value 
of that property; We do not think that such a tax is f orbidden by the ac- 
ceptance on the part of the telegraph conipany of the rlghts conferred by 
section 5263, Bev. St, or by the fiommerce clause of the constitution. It is 
urged against thls tax that in ascertaining the value of the stock no déduc- 
tion Is made on accoimt of the valuei 6î real estate and machinery situated 
and Subject to local taxation ou tside of the commonwealth of Massachusetts. 
The report of Examiner Flske, to whom the matter was referred to find the 
facts, States that the amount of the value of said real estate outside of its 
jurlsdiction was not clearly shown, but it did appear that the cost of land 
and buildings belonging to the company, and entirely without that state, was 
over three millions of dollars. In the siatement of the treasurer of the 
company, It is said that the value of the real estate of the company vs^ithin 
the state of Massachusetts was nothing. Since the corporation was only 
taxed for that proportion of Its shares of capital stock which was supposed 
to be taxable in that State, on the calculation above referred to, and since 
no real estate of the corporation was owned or taxed within its limits, we 
do not see why any déduction should be made from the proportion of the 
capital stock which is taxed by its authoritles. But, if thls were otherwise, 
we do not feel called upon to défend ail the items and rules by which they 
arrlved at the taxable value on which its ratio of percentage of taxation 
should be assessed; and, even in thls case, which cornes from the circuit 
ccmit, and not from that of the state, we think it should appear that the 
corporation Is Injured by some principle or rule of the law not equally ap- 
plicable to other objects of taxation of llke character. Since, therefore, this 
statute of Massachusetts is Intended to govern the taxation of ail corpora- 
tions therein, aad doing busiiiess within its terrltory, whether organized un- 
ider Its Qwn laws or those ôf some other state, and since the principle is onei 
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which we cannot pronounce to be an tmfalr or an tinjust one, we do not f eel 
called upon to hold the tax void, because we might hâve adopted a différent 
System had we been called upon to accomplish the same resuit. It is very 
clear to us, when we consider the limited territorial estent of Massachusetts, 
and the proportion of the length of the lines of this company in that state 
to its business done therein, with its great population and business activity, 
that the rule adopted to ascertaln the amount of the value of the capital en- 
gagea in that business within its boundaries, on which the tax should be as- 
sessed, is not unfavorable to the corporation, and that the détails of the 
method by which this was determined hâve not exceeded the fair range of 
législative discrétion. We do not thinli that it follows necessarily or as a 
falr argument from the facts stated in the case that there was injustice in 
the assessment for taxation." 

Tte Massachusetts case has no application whaterer to the ques- 
tion we are now considering under the state constitution. The 
question which the court had there to consider was whether the 
mode of assessing the value of the company's property was unfair 
in two respects: Was it unfair with respect to the mode of as- 
sessment against like property in Massachusetts held by other cor- 
porations? Second. Did it include in the valuation against the 
telegraph company anything not within the taxing jurisdiction of 
Massachusetts? As to the flrst question, the court found that 
by gênerai law the state taxed ail corporations on the différence 
between the assessed value of the tangible property subject to 
local taxation and the market value of the shares of the capital 
stock. This, though in name a tax on the franchise, was held to 
be a tax on the capital of the corporation used in its business. 
The property, as thus valued, of course included the élément of the 
good wUl in Massachusetts, the skill and economy of the local man- 
agement, and local franchises which the money capital of the 
corporation had been invested to secure. The éléments of value 
were ail within the taxing jurisdiction of Massachusetts, and, as 
they were taxed as capital against the corporations of Massachu- 
setts, there was no reason why they should not be taxed as such 
against foreign corporations whose enjoyment of the same things 
of value were protected by the law of the state. 

The question in the case at bar is whether the mode of valuing 
complainant's property unider the Nicholls law is within the mean- 
ing of article 12, § 2, of the Ohio constitution, according to its true 
value in money, and uniform with the valuation of other property 
taxed in the state. I hâve tried to show that the valuation for 
taxation of property used in business in Ohio by including as an 
élément of its value the good will of the business, and the other 
things, not property, which unité to eam profits, is not the mode 
prescribed for the valuation of any property except that of the 
companies covered by the Nicholls law, and is presumably, there- 
fore, not a method of assessing according to its true value in money 
as enjoined by the Ohio constitution. In the case of Pullman's 
Palace Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876, the 
tax which was disputed was in terms a tax upon the capital stock 
of the company, which owned 100 cars or more, passing constantly 
into, through, and out of the state of Pennsylvania. The amount 
of the tax was determined by taking that proportion of the entire 
v.6lF.no.5— 30 
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capital stock of the company wMch the number of miles operated 
by its cars in Pennsyivaiaia bore to the total mileage operated by 
the Company. The court below sustained the tax as levied upon 
that part of the çapiM stock invested and nsed in Peansylvania. 
No complaint was made by the company that the amount taxed ex- 
ceèded the value of the company's capital invested in property 
which was at times witbin the taxing jurisdiction of Pennsylvania. 
The sole question was \^hether the tax based on the mileage of the 
cars whlch were engaged in interstate commerce was not a tax 
on Interstate commerce. The discussion was as to the situs of the 
cars. There is no constitutional limitation in Pennsylvania, as 
there is in Ohio, which îseqùires the property of corporations to be 
taxed in the same way as that of individuals, and which prevents 
the valuation of their taxable property on a différent scale from that 
of individuals. The Pennsylvania case is quite as inapplicable to the 
case at bar as the Massiachusetts case, and for the same reasons. 

A strong argument hâs been made to show that the companies 
embraced within the MchoUs law are of a peculiar class, and that, 
theréfore, spécial raies foc the assessment of their property are not 
a departure from true uniformity in taxation. The case of Express 
Co. T. Seibert, 142 U. S. 339, 12 Sup. Ct. 250, is cited toi this point. 
In that case the question was whether a tax upon the gross receipts 
of an express company was violative of section 3, art. 10, of the 
constitution of Missotirij^hich required taxes levied to be "uniform 
upon the same class of subjects within the territorial limita of the 
authoïity levying the tax," when such a tax was not imposed on 
raiitréad companies. It was held that there was no lack of uni- 
fomiity in the discrimination between the two classes of corpora- 
tions becaUse of the inhérent différence in the mànner of conducting 
their business. Mr. Justice Lamar, speaking for the court, said on 
page 851, 142 U. S., and page 250, 12 Sup. Ct.: 

"Thls court bas repeatedly laid down the doctrine that dlverslty of taxa- 
tion, toothi wlth respect to the amount Imposed and the varions species ot 
property selected either for bearlng Its burdens or for belng exempt from 
them, Is not Inconsistent wlth a perfect uniformity and equality of taxation 
in the pfopa: sensé of those terms; and that a system which Imposes the 
same taX upon every speciies of property, Irrespective of its nature or condi- 
tion or class, wlll be destructive of the principle of uniformity and equality 
in taxation, and of a Just adaptation of property to Its burdens." 

That this is true as to an économie principle, and that it is equaUy 
true ih considering the question whether the enforcement of a tax 
against any property by a state is the déniai of the equal protection 
of thé laws secured by the fourteenth ameadment to the fédéral con- 
stitution, must, of course, be conceded; but that it is true as constitu- 
tional law in Ohio must be denied. The constitution of Ohio does 
impose the same tax On every species of property, as therein de 
fined, according to its true value in money. The constitution of 
Missouri permitted the classification of property and diversity ot 
taxation on the différent classes. The Ohio constitution does not. 
Speaking of the difteréncés between railroad and steamboat com- 
paùies and express companies, Mr. Justice Lamar eaid, in the same 
case: 
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"The vital distinction Is thls: Ballroad companles pay taxes on their 
roadbeds, rolling stock, and other tangible property, as well as generally 
npon thelr franchise; and steamboat companles Ukewlse pay tax on their 
tangible property. Hils tax Is not necessarily an ad yalorem tax at the 
same rate as Is pald on other prlvate property in the state belonging to Indl- 
vlduals. Generally, indeed, It Is not, but is often determlned by other means, 
and at différent rates, accordlng to the will of the législature. Kentucky 
Kaih-oad Tax Cases, 116 U. S. 321-337, 6 Sup. Ct. 57. On the other hand, 
express companles such as are defined by thls act hâve no tangible property 
of any conséquence subject to taxation under the gênerai laws. There is, 
therefore, no way by whlch they can be taxed at ail, unless by a tax upon 
their receipts from business as transacted." 

No one can read this passage without seeing tliat the learned jus- 
tice was dealing with a state constitution yery diiïerent from that 
of Oliio. It is true tliat a tax on gross receipts of a foreign telegraph. 
Company has been sustained in Ohio (Telegraph. Co. v. Mayer, 28 
Ohio St. 521), not as a tax on property, but as a tax on a franchise, 
which is not property in Ohio (Bank v. Hines, 3 Ohio St. 1). When- 
ever property is taxed in the latter state, whether it be the property 
of a raUroàd, a steamboat, or an express company, it must pay the 
same tax according to its true value in money. It needs no argu- 
ment to establish that telegraph companles, express companles, 
and téléphone companles conduct a business yielding very large 
profits in proportion to the tangible property owned by them, 
and that the protection which they enjoy from the government 
of the state requires and justifies the imposition of taxes upon them 
greatly in excess of the gênerai rate per cent, on their taxable 
property assessed at its true value in money, as required by article 
12, § 2, of the constitution of Ohio; but it does not justify the 
fictitious valuation of their property for taxation in violation of that 
section. The inequality must be remedied by taxes based on some- 
thing other than property, and this brings us to another argument 
on behalf of défendants. 

It is said that if the tax imposed by the NichoUs law cannot be 
supported as a property tax it may be supported as a tax upon the 
franchise of the corporation to do business as such in Ohio, or as a 
tax upon its business in the state. The question of the power of the 
législature of Ohio, under its constitution, to tax franchises or busi- 
ness has been much mooted, and in the language of some of the 
earlier décisions the power was expressly or impliedly denied, but 
an examination of the later décisions of that court seems to me to 
leave no doubt that by a proper construction of the constitution 
such a power is vested in the gênerai assembly. Article 2, § 1, of 
the constitution provides that the législative power of this state 
shall be vested in a gênerai assembly, which shall consist of a senate 
and house of représentatives. By this section it has been held 
that the taxing power was conferred on the gênerai assembly, sub- 
ject to such limitations as are thereafter imposed in the constitution. 
Article 12, § 2, enjoins the législature to pass laws taxing by a uni- 
form law ail moneys, crédits, investments in bonds, stocks, joint- 
stock companles, or otherwise, and also ail reâl and personal prop- 
erty. The effect of this is only to limit the charâcter of the law 
which the législature may pass wlien taxing that which is property 
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witMn the terms usèd In that aMcle. It has no effect t6 limit 
the clàracter of a law paSSed to tax business or franchise^, nor does 
it take awày the powei- to tàx tliem conferred bj tlie général grant 
of législative power. In Telegraph Co. v. Mayer, 28 OMo St. 533, 
a tax upon the gross receipts of the complainant company was sus- 
tained as a tax upon the privilège it enjoyed of doing business and 
exérciàing its corporate franchise within the state. This décision 
has never been reversed or questioned as far as the state question is 
concemed, and fuUy establishes the right contended for by counsel 
foj? the state. See, also, Baker v. Cincinnati, 11 Ohio St. 540, 543; 
Adler v. Whitbeck, 44 Ohio St. 565, 9 N. K 672; Anderson v. Brewster, 
44 Ohio St 585, 9 N. E. 688; Marmet v. State, 45 Ohio St. 68, 12 N. E. 
463; State v. Keinmund, 45 Ohio St. 214r-218, 13 N. E. 30; Ashley 
V. Byan, 49 Ohio St. 504, 31 N. E. 721. 

While, therefore, the powêr of the législature to tax the privilège 
of the telegraph company to exercise its corporate franchise in 
Ohio must be conceded, I cannot see how it is possible to construe 
and enforce the Mchollsilaw as one taxing the franchise or the 
business of the company, or as ône taxing the property and franchise 
and business of the company ail together, because the lav? fixes no 
deflnite mode of ascertaining the amount of tax to be imposed for 
franchise and business, but leaves the amount above the intrinsic 
value of the property to be fixed at the discrétion of the board of 
appraisers. It may be conceded that strict uniformity in a fran- 
chise or business tax as to différent classes of corporations is not 
necessary, because the power is not controUed by article 12, § 2; 
yet it is certain that the législature cannot delegate to a board of 
appraisers to détermine how much shall be imposed on any corpora- 
tion or dass of corporations as a franchise or business tax. Had 
this law flxed exactly the amount of tax to be paid, by fixing the 
value to be assessed as a certain proportion of the capital stock, 
it could not, as I hâve attempted to show, be held valid as a prop- 
erty tax; but it would be a question whether it might not be sup- 
ported, under the state constitution, as a property and franchise 
tax together (see suggestion by Judge Johnson in Telegraph Co. v. 
Mayer, 28 Ohio St. 531-540), or as a franchise tax only. In the 
Mayer Case, the amount of the tax was certainly flxed by the gross 
receipts and the rate per cent of property tax in each county. 
But hère the board is enjoined to value property, and consider as an 
élément in the value of it that which has no necessary relation to its 
value as such, and which, in view of laws taxing other property, 
cannot constitutionally affect its taxable value. What weight 
shall be given to this élément, is lef t to the board. To uphold the 
law as a tax on a franchise or business would be, therefore, to com- 
mit to the discrétion of the board, the amount which should be paid 
as tax for such franchise or business. This would be a délégation 
of législative power to executive ofQcers, not permissible under the 
constitution. Cincinnati, W. & Z. E. Co. v. Commissioners of Clin- 
ton Co., 1 Ohio St. 77-87. 

I hâve reached the conclusion that this law is unconstitutional 
with great reluotance, and only aftèr much considération of it, fuUy 
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realizing the duty of a court to sustain a law if it can be done, par- 
ticularly under the circumstances of this case. It is exceedingly 
embarrassing for a fédéral court to pass upon the validity of a state 
law, under a state constitution, in advance of the suprême court of 
the state, which is the ultimate tribunal on ail such questions. Pel- 
ton V. Bank, 101 TJ. S. 143, 144. For this reason, I ordered a rear- 
gument of the case. If I could avoid passing on the question before 
the state suprême court shall hâve passed on it, with a due sensé of 
my judicial obligation to litigants who, under the constitution and 
laws of the United States, hâve the right to invoke my judgment, 
I would gladly do so ; but I hâve now held the case since December 
last, when the flrst argument was made, and since March 23d, 
when the second argument was made, and I think I ought not to de- 
lay longer when pressed by counsel for a décision. I ought to add 
that if the case could hâve been made to turn on a question under 
the fédéral constitution, I should hâve passed the state question 
without deciding it; but this was impossible. As, in my opinion, 
the law is invalid for the reasons given, it is unnecessary to con- 
sider the fédéral questions raised. 

One thing more remains to be said, and that is, in regard to the 
payment of taxes by the complainant. If the part of the NichoUs 
law prescribing the mode of valuation is to be .held invalid, then 
the whole law must be held invalid, because it is manifest that it 
was the invalid parts which induced the passage of the other pro- 
visions. The whole system constructed in the Mcholls law revolves 
around that as its prominent feature. With the law, must go the 
clause repealrag old section 2778, for it is certain that the re- 
pealing clause would not hâve been passed, had the législature an- 
ticipated a judicial déclaration of the invalidity of section 2778a. 
The resuit is that section 2778 of the Revised Statutes is now in 
force, and the complainant ought to pay its taxes thereunder. It 
has, as the amendment to the bill and aiBdavits show, paid taxes 
on its real and personal property in Ohio, but not the taxes due un- 
der section 2778. Until this is done, it is not entitled to équitable 
relief. Unamended section 2778 prescribes that the telegraph 
Company shall pay at the same rate per cent, as the tax on property 
in cach county, upon the gross receipts in the county from busi- 
ness done within the state. In counties where the tax under the 
Nicholls law exceeds that under old section 2778, the preliminary 
injunction prayed for will be granted on condition that the taxes 
due therein under old 2778 are paid within 10 days from the filing 
of this opinion. In counties where the taxes to be paid under old 
2778 exceed those due under the NichoUs law, — which must be the 
case in two or three counties with large cities, — the complainant 
cannot be injured, even if the certiflcate of the board of appraisers 
goes down to the auditor, and the tax is coUected; for, if the 
Nicholls law is invalid, the company must there pay more taxes than 
those certifled. As to the certiflcates to such counties, the board 
will not be enjoined. Counsel can doubtless agrée in respect to 
which counties certiflcates should not be enjoined, and prépare the 
order of injunction accordingly. If within 10 daya the additional 
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tasEès hâvê been paid in counties to be affected by th.e injunction 
thOS drawii, and another amendment to tbe bill, with afSdavlt, is 
flled, showing such payment, tbe demurrer to tlie amended bill wUl 
be otérptiled; otherwise the bill will be dismissed. 



ABAMS EXPRESS OO, V. POE, Auditor of State of Ohlo, et al. 

(Circuit Court, S. D. Ohlo, E. D. April 23, 1894.) 

No. 637. 

TaxatioR'+^BxprksS Compakibs— ^Nichols Law. 

The "Nichols Law" (Kev. St Ohlo, î 2778a), whiçh provides that the 
taxable value of the property of express companies dolng business wlthln 
the Btate shall be based upou the market value of their capital stock, vio- 
lâtes CoUsti Ohlo, art. 12, § 2, wHleh requires that the taxation of pioperty 
shall be "by a unlform rule;" for the value of the capital stock includes 
good will aiiid other intangible éléments of value, which are not taxed as 
against iQdlviduals and otbec corporations. 

This is a suit in equity to enjoin the assessment of a tax, brought 
by the Adams Express Colnpany, a joint-stock company under the 
laws of NëV York, in the name of its -président, Henry Sanford, 
against thé* state auditor, attorney gênerai, and state treasurer of 
Ohio. It nbw cornes on for hearing on demurrer to the bill, and on 
motion by complalnant for prellminary injunction. 

The main questîons at issue are the same as those considered in the opin- 
ion Just flled IQ the case of th© Western Union Telegraph Company against 
the same défendants (61 Fed. 449). The bill avers that the complalnant pre- 
pared and ^led wlth the state auditor a statement, for the year 1893, of ttie 
amount of Its capital and property, and of its gross receipts, In each county 
in the state of Ohib, and the aggregate value of its shares, together wlth a 
detalled report of ail the proper^ owned by the complalnant in the state of 
Ohio, and where located, and th© amount at which the same was assessed for 
taxation; that the défendant^, as a board of appraisers, under the Nichols 
law flxed, in accordance wlth its requlrements, the value of the property of 
the complalnant wlthin the state of Ohlo at the sum of $460,033.08; that tiiey 
threaten to" certlfy the sum to the auditors of the varions counties, as di- 
rected by the state, after apportlanlng the amount in the ratio of the gross 
receipts of complalnant from Its business In each of the counties to the en- 
tire gross receipts in the state; that, unlèss restrained by an order of this 
court, the défendants will make suich certification to the auditors of 67 coun- 
ties in whlch complalnant dôes business, who will at once, as required by 
the said pretended laws, certlfy the same to the respective treasurers of each 
of said counties for collection, where It will be necessary, unless the board 
is restrained, tç bring suits to enjoin the collection of the assessment; that 
the rate of taxiatlon in Ohio for 1893 varies, according to the county, from 
2% to 3 per cent., so that the aggregate assessment against the complalnant 
upon the illégal and excessive appraisement will amount to between $12,000 
and $14,000, and In one or more cotmtles will exceed $2,000; that the com- 
plalnant owns no Une of .railroad in the state of Ohio, and that it conducts 
its business on many Unes of railroad under contract wlth owners of said 
railroads; that It owns no real éstate In said state, eXcept such as is used 
in stabling its horses owned and used by it in the collection and distribu- 
tion of goods, wares, and merchandise, and that its Personal property in said 
state consista entirely of office furniture and tools, horses, and wagons: tha'^ 
the total value of its Personal property In the state of Ohlo does not exceed 
the sum of $53,500; that it has paid ail taxes due upon its real estate within 
the state to date; that the Nichols law is unconstitutlonal and void, In this:: 
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that It does not provide a method for the taxation of property acpnrflin'^ to 
the true value in money, but is reaily an attempt to enfprce against tele- 
grapli, teleplione, and express companies the payment of a tax for the privi- 
lège of doing business in said state, by placing a fictitious value upon their 
property, not authorized by the constitution of the state of Ohio; that the 
scheme of taxation set forth in said aileged law professing to tax property 
in the state of Ohio does not do so, because it directs the board of appraisers, 
in ascertaining the value of the property of express companies in Ohio, to 
be "gulded by," and to "détermine the value" of the companies* property 
in said state by, the value of the companies' capital stock; that the value of 
the companies' capital stocli Is flxed and determined by the nature, extent, 
and uses of their property, not only in Ohio, but iu many other states of the 
United States, and by the skill, diligence, fldelity, and success with which 
their business is conducted in ail thèse states; that complainant employa 
many thousands of men, who are constanûy engaged as messengera in carry- 
ing goods, wares, and merchandise from one part of the country to another, 
and otherwise, and that its income is largely the resuit of their efforts; that 
it owns valuable securities of other companies and holds valuable contracts 
and business arrangements with other corporations, and that ail of thèse, 
with the good will which it has eamed in the course of more than 50 years of 
service to the public in said business, go to make up the value of the shares 
of its capital; that the whole numl>er of shares of said company is 120,000, 
and the market value of said shares, of the par value of $100, each, has 
ranged from $140 to $150, a price very much above the actual value of ail 
the property of said company; that the law Is a tax upon interstate com- 
merce; that the method of taxation, if enforced against it, will destroy the 
business of complainant in Ohio, and compel it to abandon the said state, 
to its great and irréparable damage. The prayer of the bill is that a multi- 
plicity of suits may be avoided, and the injury tlireatened, as above set forth, 
may be averted, by a pi-eliminaiy injunction, and that, after hearing, a 
final injonction shall be granted against the défendants from certifying the 
appraisements under the Nichols law to the county auditors. 

Subsequently, an amendment to the biU was filed, averring the payment of 
taxes upon the real and personal property of the company in each countj' 
in Ohio. An affldavit was filed by the défendants, showing the method by 
which the appralsement of the défendants was rcached. The affldavit shows 
that the board had the following facts before it: That the number of shares 
of the capital stock of the Adams Express Company was 120,000. That the 
market value was from $140 to $150 per share, maklng the actual amount 
of 120,000 shares, at $140 per share, $16,800,000. That the total value of 
the Personal property in Ohio of the Adams Express Company, consisting 
«f office fumiture, horses, and wagons, was $53,080.74, and that the gross 
receipts of the business done by the company within the state of Ohio for 
the year ending the Ist of May, 1893, was $175,034. That the total value 
of the real estate of the Adams Express Company everywhere was $3,050,- 
272.47, and the total value of the Personal property of the company was $1,- 
034,481.43. That in the statement of the Adams Express Company were 
included reports from 363 offices. That from 2 of thèse offices the personal 
property was returned of the value of less than one dollar; from 72 of the 
offices the personal property in each Instance was returned at a value of 
one dollar; from 51 offices the vaine of the personal property was returned 
of over one dollar and under two dollars. That the express company made 
no returns of safes, pouches, or other personal property used on the railroad 
Unes in the state in the transaction of its business. The affldavit shows, 
and so do the minutes of the board, that "in arriving at the value of the prop- 
erty of thèse express companies taxable In Ohio the board did not f oUow 
any fixed rule, except the rule that property in Ohio is ordinarlly taxed at 
no more than two-thirds of its actual value, and the law goveming this 
board. The board consldered the facts, already stated, set out in the returns 
and supplementary statements, and also other facts in said returns, and in 
the testimony of the authorized agents of the companies who appeared be- 
fore the board. For purposes of comparison, the board examined the gross 
receipts returned by thèse companies in precedinç years. Taking ail the 
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information the board had or coidd secure, the valiie oî the capital stock 
of 'tliè (sompâny, Its grosa recelpts 'Wlthin Ohlo. the return Of Personal 
propei*<y made, and the character thereof, and évident under-valuation and 
omisslbn theréln, the number of offices, the amount of business doue, the 
nature and value of the property and capital required to carry on sncli 
bustnesé, and other évidence and information, the board in each instance 
ascertained what it considered the f air proportion of the property of the 
Company employed by it in Ohlo, and flxed the value of the property 
of such Company situate and taxable therein, being guided, in determining 
the value of the property, by the value of the entire capital stock, and otiier 
évidence and information before the board." 

Eamsey, Maxwell & Eamsey, for complainant 

J. K. lUchards, Atty. Cren., and Thos. McDougall, for respondents. 

TAFT, Circuit Judge (after stating the facts as above). The 
validity ôf the Nichols law has been considered in the opinion — flled 
at the èame time with thîs — ^in the case of the Western Union Tele- 
graph Company against the same défendants (61 Fed. 449), and ail 
the questions of law therein considered are raised by the bill and 
demurrer and the motion for, an injunction in this case. The ques- 
tion of jurisdiction by reason of the amount involved is also the 
same as in the Western Union Telegraph Company Case. It is 
admitted that the différence between the aggregate amount of the 
certifications to the county auditors about to be made by the de- 
fendants against the Adams Express Company under the Nichols 
law, and the amount which that company will pay under previous 
laws, if the Mchols law is flnally held invalid, amounts to $241,- 
918.34, which diiïerence, at the rate of taxation prevailing in Ohio, 
makes a tax of from |6,000 to $7,000. It is true that in no single 
county, vdoes this tax différence equal or exceed $2,000; but, as 
already held in the Western Union Telegraph Company Case, I do 
not think that the différence in any one county is the measure of the 
amotiiif in çontroversy in this action. There is very little to add 
to what has been said in the telegraph opinion. The laek of uni- 
formity in the mode of assessment under the Nichols law with 
that generâlly prevailing in Ohio in respect to property of individ- 
uals and other corporations is more marked in the case of this com- 
plainant than it was in the case of the telegraph Company. There 
is a suggestion in the report of the assessors that the express com- 
pany did not return ail its property, because its return did not in- 
clude the safes and pouches which must be used in its business. 
But it is not claimedy and could not be, that the f allure to return the 
safes is an explanation of the différence between $53,000, the amount 
returned by me company as the value of its property in Ohio, and 
the $460,000 at which. the board has assessed the value of that 
property. The earning capacity of an express company, which 
largely détermines thè value of the shares of its capital stock, is 
even more dépendent than the earning capacity of a telegraph com- 
pany upon its good will, skUl and honesty of its employés, and upon 
its franchises and other rights and privilèges not property. A very 
importànl source of the revenues of an express company is the busi- 
ness arràiiigements which it has with railroad dompanies, by vir- 
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tue of which, for a lump sum, fixed annual payments, or percentage 
of gross receipts, the railroad company permits a particular express 
Company to use its cars for the transportation of its merchandise, 
and to use its stations, dépôts, and employés for tke transaction of 
its local business. It is very doubtful, in my mind, whetlier such a 
business arrangement is personal property, to be retumed for taxa- 
tion under tbe laws of Ohio. It certainly is not real estate, be- 
cause it gives an express company no interest in the land. It is 
intangible. The making of such a contract probably involves the 
Personal character, so to speak, of the contracting express company, 
its good will, and its réputation for honesty and promptness, so that a 
contract made with it would be inaliénable by it. It is certain that 
express companies hâve never been required to make returns of 
such contracts as personal property, and the définition of personal 
property, as given in section 2730, does not include it, for personal 
property, as there defined, is as follov?s: 

"The tenn 'personal property' shall be held to mean and Include, first, every 
tangible thing belng the subject of ownershtp, whether animate or inanl- 
mate, other than money, and not forming part of any parcel of real property, 
as hereinbefore defined; second, the capital stock, undlvided profits, and 
ail other means not forming part of the capital stock, of every company, 
whether Incorporated or nnlncorporated, and every share, portion, or Interest 
In such stock, profits, or means, by whatsoever name the same may be des- 
Ignated, inclusive of every share or portion, right, or interest, either légal 
or équitable, in and to every shlp, vessel, or boat, of whatsoever name or 
description, used or designed to be used either exclusively or partially in nav- 
Igating any o£ the waters withln or bordering on thls state, whether such 
ship, vessel, or boat shaU be withln the jurisdiction of this state or else- 
where, and whether the same shaU hâve been enroUed, registered, or licensed 
at any collector's ofiice, or withln any collection, district In this state or not; 
thlrd, the money loaned on pledge or mortgage of real estate, although a 
deed or other Instrument may hâve been given for the same, if between the 
parties the same is considered as security merely." 

Such contracts or business arrangements would seem to be more 
nearly iucluded as "crédits," which are defined by the same section 
as foUows: 

"The term 'crédits' shall be held to mean the excess of the sum of ail légal 
claims and demands, whether for money or other valuable thing, or for labor 
or service due or to become due to the person liable to pay taxes thereon, in- 
cluding deposits in banks or wlth persons In or ont of this state, other than 
such as are held to be money, as hereinbefore defined, when added together 
(estimating every such clalm or demand at Its true value in money), over and 
above the sum of légal bona fide debts owing by such person." 

And yet it is doubtful whether the right to enforce a contract un- 
executed on either side could be said to be a légal demand for serv- 
ices due or to become due. However this may be, even if the value 
of such contracts were taxable as property in Ohio, there still 
would remain the good will of the business, the skill and expérience 
of the ofQcers, the discipline among, and honesty of, the employés 
of the company, which contribute so largely to the earnings, and 
yet are not taxable property in Ohio. 

The suggestion is made that the retum of the company is an under- 
valuation, because no personal property, or a very small amount, is 
retumed from any offices of the company in Ohio. I do not know why 
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thàt tihôiflil iùdicate unâervaltiatlbn, because ît plainly grows out of 
the f àct fliàt, àt the many small Stations along the Unes of the railroad 
upon wmcih the express companies Operate, the express company uses 
the office fùnliture âûd the office of the raUroad company, and has no 
propertj^ <ff its own. There was iû this case no mileage basis for 
the distrilï'tltîbn of the capital stobk, and the board of appraisers 
are tmable sàtisfactorily to explàin the basis upon which they 
affixed, té?'ï»rôi»erty retûmed by the express company as worth $53,- 
000, ah additibûal talùe of over ^00,000, except that in reaching 
this àdditibnal value they considered the gross receipts of the com- 
pany in Ohioi and the market value of its entire capital stock, and 
other évidence and information. This only conflrms the conclusion 
reached ia thë case of the telegraph company, that the board con- 
strued thé Mchols la\^ to mean that there should be apportioned 
to the statè' of Ohio for taxation, as property within the state, a 
fair share of the aggregate markét value of the capital stock of the 
company, 

It is veiy true, as said by the suprême court in the case of Express 
Çd. V. Seibert, 142 U. S. 339, 12 Sup. Ot. 250, that the tangible value of 
express companies is in a very small ratio to the protection which 
they reçoive frèm thé government of the state, and therefore that 
it is entirely just that their burdéns of taxation should not be pro- 
portioned to the visible tangible property upon which they may be 
taxed. But the difflcùlty in Ohio is that, under the constitution, the 
property of the corporations and individuals must be taxed by a 
uniform rule, and the inequalities of taxation produced by the f act 
that large eaxnings are made by corporations with small tangible 
property cannot be obviated by affixing to the property of such cor- 
porations a flctitious value, plainly not based on the true value of 
it in money. The tax must be imposed on something other than 
property. 

The same order of injunction will be made in this case which was 
directed in the case of the telegraph company. As, under the old law, 
the taxes paid by the express companies were proportioned to the 
gross receipts in each county, and the same method of distribution 
is prescribed under theNichols law, it is apparent that the complain- 
ant will not hâve to pay, under the old law, any more taxes in any 
particular county than it would hâve to pay under pie Nichols law. 
For this reason, the order of injunction will cover the certifications 
tp ail the counties, and will be made conditional on the complain- 
ânt's paying the taxes on its gross receipts f rom business donc 
within the state of Ohio in each county for the year ending May 1, 
1893, with interest and penalty, and, when an amendment to the 
blll showing such payments has been fliled, the démarrer will be over- 
niled; otherwise, and unless this amendment is flled within 10 
days, the bill will be dismissed. 
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UNITED STATES EXP. CO. v. POE, Auditor of State of Ohio, et al. 

AMERICAN EXP. CO. v. SAME. 

(Circuit Court, S. D. Ohlo, E. D. April 23, 1894.) 

Nos. 675 and 674. 

FEDERAL Courts— JuRisDioTioNAL Amount— Taxation. 

In a suit In the fédéral court to enjoln an assessment under a state law 
alleged to be imconstitutional, a preliminary Injunction will be denied 
where It appears, by uncontradicted affldavits, that the increased tax Im- 
posed by reasou of such illégal assessment is less tban $2,000, thougb the 
averments of the biU are sufficlent to give the court jurlsdlction. 

In Equity. On demurrer. BiUs by the United States Express 
Company against Ebenézer W. Poe, auditor, John K. Kichards, attor- 
ney gênerai, and William T. Cope, treasurer, of the state of Ohio, 
and by the American Express Company against the same défendants. 
Bills dismissed. 

Eamsey, Maxwell & Ramsey, for complainants. 

J. K. Eichards, Atty. Gen., and Thos. McDougall, for respondents. 

TAFT, Circuit Judge. Thèse are suits in equity brought to enjoin 
the collection of taxes under the so-called "Mchols Law" of Ohio, 
and on the merits présent much the same questions which hâve al- 
ready been decided in the cases of the Western Union Telegraph 
Company and the Adams Express Company against the same défend- 
ants. 61 Ped. 449, 470. In thèse cases, however, it clearly appears 
by affidavit that the différence between the amounts upon which 
the complainants must pay taxes under the laws in force, if 
the Mchols law is invalid, and the amounts upon which they 
are required to pay by the assessments of the défendants as a board 
of appraisers under the Mchols law, is in the case of the American 
Express Company but $23,000, and in the case of the United States 
Express Company but $18,082. The average rate of taxation in 
Ohio, as shown by the afiûdavits, is from 2^ to 3 per cent. Such a 
percentage of this différence would make the whole amount in con- 
troversy in each case less than $2,000. It is true that the averments 
of the bUl are sufificient to give the court jurisdiction, but the afllida- 
vits show (and there are no counter affldavits) the facts to be as 
above stated. While, therefore, I cannot sustain the demurrers to 
the bUls, on the ground that, on their faces, they show a lack of the 
jurisdictional amount in controversy, I can refuse the preliminary 
injunction on that ground. I can dismiss the bills on the ground that 
they do not show a payment of the taxes due under old section 2778, 
Eev. St. Ohio, which would be in force if the Mchols law is unconsti- 
tutional, and can refuse to permit an amendment such as I hâve 
permitted in the Western Union Telegraph Company and Adams 
Express Company cases. The demurrers in this case to the bills 
will, therefore, be sustained, and the bills dismissed. 
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PACIFIC ROLLING-MILL CO. v. HAMILTONet al. 

(Circuit Court, D. Washington, N. D. March 31, 1894.) 

MECHAincs' Liens— Who Entitlbd to— Conbtkuction op Statûtb. 

A statute gave a lien to any person furnlshing materials, etc., to the 
owner of any building or other improvement, "or Ma agent," and further 
dedared that "every contracter, subcontractor, archltect, builder or person 
haylng charge * * • elther to whole or In part, of iany building or 
Improvement shall be held to be t^e agent of the owner for the purposes 
of thls chapter." 1 Hlll's Code W^sb» § 1663. ffeiti, that the enumeratlng 
words wœe ail qualifled by the \yords "person having chai;ge," etc., and 
that one who merely contracted with the manager of a construction Com- 
pany, ta his Indlvidual capacity, to furnlsh materials for use by the Com- 
pany, and afterwards purchased the materials from plalntifl, was not the 
agent of the çompany, so as to entltle plaintiff to a lien. 

Bill by the Paciflo Eolling-Mill Company against 0. L. Hamilton 
and James Street Construction Company, a corporation, to recover 
the balance of purchase priée of materials used in the construction 
of the James Street Cable Bailway in Seattle, and to establish and 
foreclose a lien for said balance. On final hearing. 

Mitchell GiUiam, for complainant 
Eben Smith, for défendants. 

HAOT'OED, District Judge. TMs is a suit in equity to recover 
from 0. L. Hamilton $6,731.22, being the balance of the purchase 
priée of materials sold and delivered by the complainant to said 
Hamilton, tb be used in the construction of the James Street Cable 
Eailway in Seattie, and to establish and foreclose a statutory lien 
upon said rajlway and the power house and real estate connect- 
ée therewîth and appurtenant thereto. Hamilton has not been 
served with process, nor appeared to défend. The James Street 
Construction Company, owner of the property upon which a lien is 
claimed, hàs, after demurring to the biQ, answered, contesting the 
claim to a lien. Evidence and arguments hâve been submitted in 
behalf of the complainant and said défendant. As to many of the 
questions ar^ùed by counsel I hâve not formed a deflnite conclusion. 
Having found one fatal objection to the lien, it is not expédient for 
me to pass upon or discuss the other points. The statute of this 
State under which the lien is claimed provides as follows: 

"Every perëOn performlng labor upon or furnishlng materials to be used 
In the construction, altération or repair, of any mining claim, btiilding, 
wharf, bridge, dlteh, dyke, flume, tunnel, fence, machinery, railroad, wag- 
on road, aqueduct to create hydrauUc power, or any other structure, or 
who performs labor In eœis mine or mining claim, has a lien upon the 
same for the work or labor done or materials furnlshed by each respectively 
whether done or furnlshed at the Instance of the owner of the building or 
other improvement, or hla agent; and every contracter, sub-contractor, archl- 
tect, bullder or person having charge of any mining or of the construction, 
altération or repalr, elther In whole pr In part, of any building or other Im- 
provement, as aforesald, shall be held to be the agent of the owner for the 
purposes of thls chapter." 1 HiU's Code Wash. § 1663. 

The vital defect which I find in the complainant's case is in the 
failure to show that the materials were furnlshed by it at the in- 
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stance of the owner of the cable railway, or any agent of the said 
owner. The bill does not charge that the complainant contracted 
with the owner directly, but, on the contrary, avers that the ma- 
terials were sold by it to Hamilton, and this averment is, by the 
évidence, fully proven. It is alleged that Hamilton was a contract- 
er with the owner, and that the materials were sold to Mm as such 
contractor. This is not équivalent to charging that he was an 
authorized agent of the owner of the cable-railway property upon 
which a lien is claimed, unless the law constitutes every person 
who contracts to supply material for a new structure an agent of 
the owner. I do not, however, intend to rest my décision upon a 
strict construction of the pleadings. Upon the merits of the case^ 
considering the law and the évidence, I hold that Hamilton was not 
actually nor constructively an agent of the owner of this cable- 
railway property for any purpose whatever. He did not contraet 
with said owner, but, on the contrary, refused to deal with the 
Company, both before and after buying the materials. He did enter 
into a contraet in writing with the acting manager of the company 
in his individual eapacity to sell and deliver the materials tp him, 
and at the time of delivering the bills of lading for said materials 
required as a condition of said delivery that said manager should 
individuaUy sign a negotiable promissory note, which was given in 
payment for part of the purchase price. After entering into said 
contraet with the manager to sell to him specifled materials, Hamil- 
ton bought the same from the complainant. The materials were, 
by HamUton's direction, shipped consigned to said manager, but the, 
bills of lading were sent to a bank in Seattle, accompanied by a 
draft for the sum of $12,970.63, the purchase price, to him. Upon 
delivery of the bills of lading he received from said manager |8,074.85 
in cash and a negotiable note for $4,395.58, leaving unpaid |800 
(of the price to the manager), to cover any shortage that might be 
discovered in the shipment; and took up the draft by paying to the 
bank |6,485.31 in cash and giving his note for the same amount, 
the bank receiving payment in that manner under instructions 
from the complainant. Thèse transactions afford no ground for 
assuming that the owner of the cable-railway property voluntarily 
made Mr. Hamilton its agent. He had no charge or control of the 
work of constructing the cable railway, or any part of it The 
most that can be claimed as to his connection with the owner is 
that he was a subcontractor for supplying part of the materials 
required for constructing the cable railway. 

The complainant's whole case is founded upon an assumption 
that the statute constitutes a person holding such relation to an 
owner of a new structure an agent with authority to subject the 
structure to a lien for the price of materials sold to him. In the 
statute under considération the words "contractor" and "subcon- 
tractor" are each used as one of a group or class of words each 
Of which is ordinarily and prima facie understood to be descriptive 
of a person having charge or superintendence of construction 
work, and the enumeration concludes with the gênerai phrase, "or 
person having charge of any mining or of the construction, altéra- , 
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tion op Pepairs, eitàerin whole or in part, of any building or other 
imprOFement," wldch appliea to ail the persons énunierated and 
qualifies each, with the same certainty as if thè words of the gên- 
erai phriase were inserted and repeated.between each of the words, 
"contraetor," "subcontractor," "arcbitect," "builder." Therefore, 
aceording to a well-deflned rule for construing statutes, a sub- 
contractor, to be an agent of the owner of any building or other 
improtement by virtue of this statute must be oue having charge 
in whole or in part of the construction^ altération, or repair thereof. 
U. S; Vi Chase, 135 U. S. 255, 10 Sùp. Ct 756. To so construe this 
statute as to make a mère vendor of materials the agent of his 
vendee's vendee with authority to charge the property of the latter 
with a lien in f avor of his vendor, would be extremely unreasonable. 
Hence my conclusion that, as Mr, HamUton did not hâve charge 
of any part of the cable railway, he was not an agent of the owner 
of it 

The James Street Construction Company bas paid the fuU value 
of the materials to one who owned and had lawful right to sell 
them, and receive said payment. I find no ground for justly requir- 
ing it to pay again. 

Decree dismissing the bill, with costs. 



SWAN et al. v. CITY OF ARKANSAS CITT. 

(Circuit Court, D. Kansas, Second Division. May 16, 1894.) 

1. Municipal CoRPOBATibNs— Bonds. 

Uûder Coinp. Laws Kan. 1885, c. 19, art 1, § 5, which déclares that the 
powers grantéd to citles o( the second class "sliall be exercised by the 
mayor Mid council of such cities," and article 7, | 111, which directs that 
fimding ,^nds shall be duly issued only after an ordinance therefor shall 
be duly passed, fundihg bonds slgned by the mayor of such a city, and 
attested by the clty derk, under the city seal, without any ordinance or 
résolution of the mayor and council, are void. 

3. Samb— EsTOPPKL BT Récitals. 

A récital in such bonds, to the effiect that ail the requinements of the 
statutes hâve been stplctjy coœplied with in issuing them, does not estop 
the city from denying their validity. 

Action, by the flrm of Swan & Barrett against the city of Ar- 
kansas City to recover interest on certain bonds. 

Eossington, Smith ^Dallas, for plaintiffs. 

John A. Éaton and Pollock & Love, for défendant 

WILLIAMS, District Judge. This is an action against défendant, 
which is a city of the second class, on interest coupons of bonds 
issued under the provisions of an act of the législature approved 
March 8, 1879, authorizing a refunding of indebtedness. Under 
this act, bonds issued by any city are to be signed by the mayor, 
and attested by the city clerk, under the seal of the city. There 
were 54 bonds issued, each of |1,000, bearing 6 per cent, int«rest 
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per annum, evidenced by coupons, which, not being paid, are the 
subject-matter of tMs action. The bonds recite: 

"That they were executed and Issued by the city to compromise and refund 
its matured and maturing indebtedness heretofore legally created by said city 
and In accordance with the above named act of 1879." 

And tliere is this further statement in the bonds: 

"And It Is hereby certifled that the total amoimt of this Issue of bonds does 
not exceed the actual amount of the outstanding indebtedness of said city, and 
that ail the rèquirements of the provisions of the foregoing act hâve been 
strictly complied with In issuing this bond." 

They were signed by the mayor, and attested by the city clerk, 
under the seal of the city. The other provisions of law relating to 
cities of thé second class in force at that time, in so far as they are 
applicable to the issues raised in this case, are : 

"The powers granted to and conferred upon cities of the second class shall 
be exercised by the mayor and council of such cities, as provlded by law." 
Comp. Laws Kan. 1885, c. 19, art 1, § 5. 

"Before any bonds authorized by this act shall be issued, an ordinance of 
the city shall be duly passed, provldlng for the Issuance and exchange or sale 
of said bonds; and said bonds or coupons when issued, shall be signed by the 
mayor and city clerk and shall hâve the seal of the city attached thereto." 
Id. c. 19, art 7, tit. "Fundlng Bonds," § 111. 

Section 10, c. 19, art. 1, directs the clerk to keep an ordinance 
book, in which ail ordinances shall be recorded immediately after 
their passage. The bonds sued on were issued by the mayor without 
any ordinance of the council authorizing their issuance, nor is there 
any record of a resolution of the council to that effect. Trom the 
évidence it is clear that a great fraud was perpetrated on the city 
by the issuance of thèse bonds. The mayor was the président of 
the railroad company to whom the bonds were issued; the prési- 
dent of the city council was the président of the construction Com- 
pany, and nearly every member of the council was a guarantor of 
a subscription to the railroad company. At first the city issued 
$24,000 in bonds and |30,000 in warrants to the company, but the 
brokers in New York, Coler & Co., being unwilling to purchase thèse, 
the bonds now sued on were issued at their suggestion. The object 
was to estop the city from ever questioning the validity of thèse 
bonds and warrants. The évidence of Mr. Coler, the broker who 
purchased the bonds, leaves no doubt In my mind that he was fuUy 
cognizant of the fraud practiced upon the city. Whether Coler was 
the agent of platntiffs, and whether bis knowledge affects plaintiffs, 
it is unnecessary to décide in this case, for the proof is conclusive 
that plaintiffs purchased thèse bonds from Spitzer & Co., who were 
innocent holders, and ail their rights passed to plaintiffs. Porter 
V. Steel Co., 122 U. S. 267, 7 Sup. Ct. 1206; Scotland Co. v. HiU, 132 
U. S. 107, 10 Sup. Ct. 26. Plaintiffs are, therefore, entitled to ail 
the protection which the law gives to holders of this class of securi- 
ties, who purchased them without notice and for value. Since 
the décision of the suprême court in the Knox Co. Case, 21 How. 
539, it is the settled doctrine of the TJnited States courts that, in 
an action on municipal bonds by an innocent holder, the municipality 
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wffl be esïopped to deny the truth of ail récitals contained in the 
bonds whlch the oflQcers issuing them were, by law, to détermine 
before issuing the bonds. But this does not affect the power of the 
corporation or its offlcers to issue the bonds. No recitais can estop 
the municipality from pleading a wa;nt of power to issue the bonds, 
for the reason that municipalities and the officers tliereof are but 
agents with lijuited powers, and their authority to act must be found 
in the public àcts, and wUl not be presumed to exist It requirea 
no citation of authorities for this rule, and the learned counsel for 
plaintiffs in their able brief concède this to be the law. 

The eyidence clearly shows that thèse bonds were issued without 
any ordinancè or resolution of the mayor and council. Is this fatal? 
On behalf of plaintiffs it is urged that the récitals in the bonds "that 
ail the requirements of the provisions of the act hâve been strictly 
compUed with in issuing them makes it unnecessary for a purchaser 
to examine the public records of the city for the purpose of ascer- 
taining whether the mayor had been duly authorized to issue the 
bonds; that it is withiù the power of the mayor to pass upon that 
faot, and the issuance of the bonds by him is conclusive that the 
power existed." I cannot give my assent to this proposition, nor 
do any of the cases cited by the diligent counsel go to that extent. 
The décisions of the United States circuit court of appeals for the 
eighth circuit are conclusive on this count, and National Bank of 
Commerce v; Tûwn of Grenada, 10 U. S. App. 692, 4 G. 0. A. 212, 54 
Fed. 100, is décisive of this case. In that case the court says: 

"The plaintiff was bound to know, Independently of the récitals in the bond, 
that there was such an ordinancè In existence. If the oflEicers authorized 
to issue the bonds upon a condition are not the appointed tribunal to décide 
the fact which constitutes the condition, their récital will not be accepted as 
a substitute for proof. The very ground of the estoppel is that the recitais 
are the officiai statement of those to whom the law refers the public for au- 
thentic Information on the subject." 

There can be no doubt that this is the correct rule of law, and any 
other rule would place every city at the mercy of a single officer. 
The gênerai laws of Kansas expressly vest ail powers granted to 
cities of the second class in the mayor and council. Oities cannot' 
act except thriough them. How are they to act, and how are their 
acts to be madè known to the public? Chapter 19, art. 7, § 111, 
directs that funding bonds shaU be issued only àfter an ordinancè 
shall hâve been duly passed. It is true the bonds sued on herein 
were issued under the provisions of a later act of the législature, but 
the fact that the act of 1879 fails to provide for the manner in 
which the bonds shall be issued raises the presumption that the légis- 
lature considered the laws then in force suffîcient for that purpose, 
and for that reason made no further provision on that subject. 

It cannot be denied that a city in Kansas cannot act except 
through its mayor and council when duly assembled for that purpose, 
and their acts must be evidenced by the record, whether by ordinancè 
or resolution; ând, as the proof in the case at Tsar failed to show that 
they acted in either manner, it is unnecessary to détermine whether 
a resolution authorizing the refunding would be suffîcient. It was 
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plaintiffs' duty, bef ore purchasing the bonds, to examine tbe records, 
and ascertain whether the major and couricil had ever authorized 
tbeir issuance, and, failing to do so, they will be charged witli notice 
of the facts which they could hâve ascertained by such an examina- 
tion. Neither Board t. De Kay, 148 U. S. 591, 13 Sup. Ct 706, nor City 
of Aima V. Guaranty Sav. Bank, 60 Fed. 203, hâve any application to 
this case, as the only question involved there was wliether a reso- 
lution of the mayor or council submitting the question of issuing 
bonds at an élection was sufflcient. In my opinion, the act of the 
mayor in issuing thèse bonds was whoUy without authority, and 
they are therefore Toid. As this disposes of the case, it is unneces- 
sary to pass on the other issues raised by the défense. There must 
be judgment for the défendant. 



COTTON V. DACBY et al. 
(Circuit Court, D. Kansas, Second Division. May 16, 1894.) 

L Pbiiîcipal and Agent— Fhatjd—Mortgage Subkogation. 

One wlio intrusts money to an agent to be invested in land, and wliose 
agent fraudulently used the money to pay off a mortgage on certain land 
belonging to a corporation organized by the agent, may, on discovering 
the fraud, be subrogated to the rlghts oî the mortgagee. 

S. Lis Pbndens— Attachmbnt. 

One who attaches land after a bill to establlsh an équitable interest In 
the land has been flled, but before service of process in such suit has 
been made on nim, and who does not obtain judgment in his action until 
such service has been made, does not acquire, by his action, any rights 
in the land superior to the equltles set up in the bill. 

8. Samb— Ambndmbnt. 

The fact that, after a sale of the land under the attachment Judgment, 
a demmrer to the bUl Is sustained, with leave to amend, does not subor- 
dinate the equities set up in the bill to the lien of such judgment, where 
the bUl is subsequently amended, since the amendment relates back to 
the institution of the suit. 

In Equity. 

Suit by Henry E. Cotton against W. G. Dacey and others, 

Edwln White Moore, for complainant 

Bentley & Hatfield and Ira E. Lloyd, for défendants. 

WILLIAMS, District Judge. It appears from the pleadings and 
testimony in this case that one of the défendants, Phipps, went 
from the state of Kansas east, for the purpose of procuring money 
to be invested in real estate in the vicinity of EUsworth and Wichita, 
Kan., representing that said lands were exceedingly valuable, could 
be platted into town lots and blocks, and would retum a large profit 
upon the investment to be made; that he, or the parties with whom 
he was connected, had options on said lands; that he obtained 
from the plaintiff and one Babcock the sum of |7,750, to be in- 
vested in such lands, representing to them that other citizens of 
adjacent cities were about to make similar investments, and that, 
with the money thus furnished, the plaintiff and Babcock and two 
v.6lF.no.5— 31 
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other persoçs mçntioned by Mm were «ach. to Lave a fourth interest 
in the lands, ai|d tbat parties in Kansas were to hâve the other 
fourth interest. i?}iippp returned to. Kansas yyith the money, and 
instead of investing jit in lands, as contemplated by the agreement 
with the plaintiff andBabcock, he entered into an arrangement 
■ with the Daceys, who are défendants herein, and inaugurated a joint- 
stock qompany or corporation known as the EUsworth Midland In- 
ves^inent Company, the capital stock of which was $200,000, Phipps 
rêceiying 300 shares,:representing |30,000. No land whatever was 
purçhased by Phipps with the money thus intrusted to him by the 
plaptifland Babcock, but the Daceys had, prior tp that time, pur- 
chasjed 272| acres of land, paying therefor in cash $5,250, and exe- 
cutihg a mortgage upon it for the sum of |8,000. This, by the 
arrangement between Phipps and the Daceys, constituted the cap- 
ital stock of the EUsworth Midland Investment Company, of which 
Phipps had, as shown, 300 shares, and the Daceys and their coad- 
jutors the remaining 170 shares. The money of the plaintiff was 
used to pay off the mortgages upon a portion of the lands to which 
the Daceys hâve title, unless thé same has been merged into the 
EUsworth Midland Investment Company. The plaintiff répudiâtes 
the transaction between' Phipps and the Daceys, and charges that 
it was a conspiracy from the béginning between Phipps and the 
Daceys to swindle him ont of his money, and he asks that he be 
subrogated to the rights of the mortgagees in the lands upon which 
the mortgage existed which his money paid off, and asks that the 
lands be now decreed to be sold, to reimburse him for the money 
out of which he has been wrongfulïy deprived. 

I think a statement of the case is sufiacient to show, without 
further évidence, that there was collusion between Phipps and the 
Daceys in the entire transaction, and that a fraud has been per- 
petrated by thein ui)on the plaintiff in this action, and that, as 
between the plaintiff and the Daceys and Phipps, they are entitled 
to the relief asked for. I am aware that there are authorities 
without number that, where a volunteer pays off a mortgage, he 
cannot be subrogated to the rights of the mortgagees, but where 
a fraud haS been praèticed ûpon him, and his money fraudulently 
used by connivance with his agent, or the one intrusted by him 
with his money, and the mortgagor, then a court of equity certainly 
should grant him the relief asked for, to be subrogated to the rights 
of the original mortgagee. Phipps had not a right to do anything 
with the money intrusted to him but to invest it in lands. That 
was the contract; that ivas the understanding; and no hint was 
conveyed to the plaintiff; ithat his money thus obtained from him 
was to be thrust into the maw of a Kansas corporation organized 
as this was, be to receive such an insigniâcant share of the stock 
as to renderihim entitrely helpless, and without any voice in the 
management: of the corporation or company. When we consider 
the original COst of the lands, — 113,000,— and that the plaintiff fur- 
nished, in ordepito pay off the mortgages upon it, the sum of $7,750, 
it would seem that anything like a fair considération of his rights 
would hâve Induced the parties forming the EUsworth Midland In- 
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vestment Company to hâve giren Mm shares of the stock commen- 
surate with the money that was invested. But, though he furnished 
more than half of the money, he received less than one-sixth of the 
stock, and that, too, nnder a distinct contract that his money was 
to be invested in lands. In view of the fraud thus apparently per- 
petrated upon the plaintiff, so far as the rights of the Daceys and 
Phipps are concerned, he should be and is clearly entitled to be 
subrogated to the rights of the original mortgagee. 

But it is contended that one Evans, who is made a défendant 
herein, has rights superior to the rights of the plaintiff, because he 
has obtained, in the district court of the county where the land was 
situated, a judgment against the Daceys, the original owners of the 
land, and by virtue of said judgment and attachment proceedings 
his rights are superior to the rights of the plaintiff herein. His 
claim is based upon a fee or commission to be paid him for the pur- 
chase of the lands in controversy, and his original claim was in the 
sum of $1,472.15 for commissions, amounting to $5 per acre for the 
purchase of the land. The court may say in passing that such com- 
missions are at least quite libéral, and seem to be acquiesced in 
by the Daceys, whether they were contracted for or not. The suit 
of Evans was instituted in said' court after the filing of the original 
pétition in this suit in the circuit court of the United States 
for the district of Kansas, second division. But it is claimed 
that, because no subpoena was issued until after the proceedings 
by attachment were instituted under the Evans suit, and because 
he was diligent and pursued his suit to judgment, and a sale was 
had of the property, his rights are superior to the rights of the plain- 
tiff in this action; and the court is referred to numerous authori- 
ties in the state of Kansas which counsel insist shall regulate the 
course of procédure in this court. While due déférence is paid to 
the décisions of the state courts of the state in which the courts of 
the United States are held in common-law proceedings, yet the courts 
of the United States refuse to be governed in equity proceedings 
by any statute law or the décision of any state court thereunder. 
This admits of no question, and the inquiry hère is, was the institu- 
tion of this suit in the circuit court of the United States sufiacient 
notice to Evans, as provided for by the rules of said courts, or to 
ail parties claiming any interest in the lands in this action? It is 
true, as contended by counsel for Evans, that a suit is not so pend- 
ing as to operate as constructive notice until the process has been 
served or publication made. Games v. Stiles, 14 Pet 326. And 
the writ in this case was not served until after Evans had insti- 
tuted attachment proceedings against the land, although the bill 
had been filed February 5, 1892, and service had on the défendants 
other than Evans on July 5, 1892, and on C. J. & J. M. Evans on 
October 6, 1892, which was prior to final judgment in the district 
court of the state in favor of Evans. So the suit in this court was 
constructive notice to ail the parties who now set up any equities 
in the lands sought to be subjected to the claim of plaintiff in this 
case, prior to the rendition of the judgment under which they pur- 
chased; and they cannot be held as innocent purchasers, for, up to 
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the time of tjie service of process in tMs case, they had done nothing 
by which they wèipe within the définition of an innocent purchaser, 
wMchL is that lie Is ône who, at the time of his purchase, advances 
some new confédération, surrenders some security, or does some other 
act which leaves him in a worse position should his purchase be 
set aside. ?erry, Trusts, par. 239. The attachment proceedings 
instituted by Eyans did not affect the rights of plaintiff, or render 
his rights any greater as against the plaintiff. It must be borne in 
mind that the, rights of the plaintiff /grèw ont of the fact that, by 
the fraud and çonspiracy between Phipps and Daçey, by which 
the money of plaintiff was used to redeem the lands in controversy 
from the mariages, a trust is established in favor of the plaintiff 
in the lands yeh^ch a court of equity wUl favor and enforce. This 
was the condition when Etans' attachment proceedings were in- 
stituted, and théy did not terminate the trust, nor deprive him 
of the benefits or protection accruing to him thereunder. The 
equities of théplaintiff arç such as.to appeal strongïy to the con- 
science of a chaneellor, and I am cleàrly of the opinion that he is 
entitled to tliè relief prayed for as against Evans and those claim- 
ing to be inpopent purchasers of tbe lands in controversy. But 
much stress is laid on the fact that, ^ter the sale of the lands under 
Evans' judgnient, a demnrrer was spstained to the bill ûled by the 
plaintiff her^jn, with leave to amend, ajid that for that reason the 
claim of Evans is paramount and snperior. If the bill in this case 
was suflBciently amended, after demurrer and leave to amend was 
given, to afford the plaintiff the re^ef he asks for, the amendment 
relates back |p the institution of the suit, and neither Evans nor 
those holding iinder him can take anything by this objection or this 
contention. I hâve deemed it uhneçessary to enter into any dis- 
cussion as to the validity of the attachment proceedings instituted 
by Evans, because, with my views of the case, the plaintiff is en- 
titled to the relief asked for, regardless of the invalidity of such pro- 
ceedings. Let decree be entered as prayed for in the original and 
amended coniplaint. 



STEELiE et al. v. ORIDEE et aL 

(Circuit Court, D. Bimsas, Second Division. May 16, 1894.) 

Appbai/— Action on Bond. 

Ail appeal bond which là glven In a cause In which no appeal lies, and 
which does not bperate to stay exécution, créâtes no liability. 

Action by Dudley M. Steele and J. W. Walker against James 
H. Crider, John A- Oragen, Edgar Henderson, William S. Grosvenor, 
and 0. A. MagiU upon an appeal bond. 

Rossington, Smith & Dallas, for plainttffs. 
J. D. Houston, for défendants. 

WILLIAMS, District Judge. It is shown by the pétition and 
answer in this case that the défendant James H. Orider, as prin- 
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cipal, and the other défendants as sureties, execnted for the Benefit 
of the plaintiffs, in one of the courts of the Indian Territory, held 
at Muskogee, an interpleaders' bond, conditioned according to 
law; that, npon the trial of his interplea in said court, a judgment 
was rendered against him, and he — desiring, as is stated in the 
pétition, to appeal to the suprême court of the United States from 
said judgment — executed in said court an appeal bond, with the 
défendants herein as sureties upon said bond. The bond, omit- 
ting the captions, is as follows: 

"That we, James H. Crider, as principal, and John A. Cragen, Edgar 
Henderson, Wm. S. Grosvenor, and C. A. Magill, as sureties, are held and 
flrmly botmd unto Steele & Walker, a partnership composed of Dudley M. 
Steele and J. W. Walker, plaintiffs herein, in the full and just sum of four 
thousand dollars, to be paid to the said firm of Steele & Walker, their heirs or 
assigna, or their certain attomey, executors, adminlstrators, or assigns, to 
whieh payment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and adminlstrators, jointly and severally, by thèse présents, sealed 
with our seals and dated this 20th day of May, in the year of our Lord 1890. 
Whereas, lately, at a term of the United States court for the Indian Ter- 
ritory, held at Muskogee, in the Indian Territory, in a suit depending in said 
court between Steele & Walker, partners as aforesaid, and Mackey & Com- 
pany, a firm composed of T. É. Mackey and one Thomas Jones, wherein 
James J. Orider was an interpleader for attached property, a judgment was 
rendered against the said J. H. Crider, interpleader for attached property, 
and in favor of said Steele & Walker, and the said J. H. Crider having ob- 
tained leave to appeal, and flled a copy thereof in the clerk's office of the 
said court, to reverse the said judgment in the aforesaid suit, and a citation 
directed to the said Steele & Walker, citing and admonishing them to be and 
appear at the suprême court of the United States to be holden at Washington 
on the second Monday of October next: Now, the condition of the abov;© 
obligation is such that if the said J. H. Crider, interpleader in said cause, 
shall prosecute such appeal to efCect, and answer ail damages and costs if he 
f ail to make his plea good, then the above obligation to be void, else to ré- 
main in full force and effect" [Signed] , 

No supersedeas was issued or allowed after the exécution of said 
bond, and the said Crider failed to prosecute his appeal. The 
plaintiffs thereupon filed a transcript of the said judgment in the 
suprême court of the United States, and thereupon had said appeal 
dismissed. 

The question for considération is whether said bond bas any 
force or effect whatever, or whether it can afford any gronnd for 
an action in this or any other court. Section 691, Eev. St. U. S., 
is as follows: 

"AU final judgments of any circuit court, or of any district court acting as 
a circuit court, in civil actions brought there by original process or removed 
there from courts of the several states, and ail final judgments of any cir- 
cuit court in civil actions removed there from any district court by appeal 
Or writ of error, where the matter In dispute exclusive of costs exceeds the 
sum or value of two thousand dollars, may be re-examined and reversed or 
aflirmed in the suprême court upon a writ of error." 

Section 692 of said Eevised Statutes reads as follows: 
"An appeal shall be allowed to the suprême court from ail final decrees of 
any circuit court or of any district court acting as a circuit court in cases of 
equity and admiralty and maritime jurisdiction, where the matter in dis- 
pute exclusive of costs exceeds the sum or value of two thousand dollars, and 
the suprême court is required to receive, hear and détermine such appeals." 
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Sectîoô! 4a of the Supplément to the Eevised StatutèS (page 738) 
réada as follows: 

"Appeals and 'Writs of ertor may be taken and prosecuted from the déci- 
sions of tiie United States court In tlie Indian Territory to tlie suprême court 
of the nni,ted States In the same manner and under the samè régulations as 
from the circuit courts of the United States, except as otherwlse provided in 
thls act" , 

So it seems that there was no such thing as an appeal provided 
for by law from the judgment of the court in the Indian Territory 
in the case: in whdch thia bond was executed, and the inquiry then 
is whethér tkif^ bond so executed has any force and effect whatéver. 
In Saltmârah r. TuthUl. 12 How. 387, where a bond on appeal was 
taken in a common-law caSe, instead of writ of error, the suprême 
court said: 

"Tlie appeal did not remove the case, and the writ of error was sued out too 
late to stayv exécution. It Is immaterial whether it was a mistalie of the 
party, or of the court." 

In Bank T. Mixter, 124 tJ. S. 721, 8 Sup. Ct. 718, the court said: 

"No attachment can issue from the circuit court of the United States in an 
action against a national bank before final judgment in the cause, and if 
such an attachment is made on mesne process, and It is then dissolved by 
means of a bond conditloned to plaintlft to pay the Judgment whlch he may 
recover, glven Ih accordance wlth the provisions of the law of the state In 
whlch the action is brought, thé bond is vold, and the suretles are under no 
llabllity to plalnfiff." 

No further citation of authorities is deemed necessary to show 
that thia bond had no force and effect, except, possibiy, as a bond 
to secure the costs; and if this bond had been flled within 60 
days from the rendition of the judgment, and had actually operated 
in law as a supersedeas bond, then, under the rules of the suprême 
court, it would hâve been a bond to ^ecure the costs. See Hôtel 
Ck). V. Kountze, 107 TJ. S. 378-888, 2 Sup. Ot 911. But it appears 
that this bond was not flléd within 60 days from the rendition of 
the judgment, for it seems that the appeal was aUowed May 17, 
1890, and the bond was not flled until August 31, 1890; and, inasmuch 
as there was jjo supersedeas allowed in thia case, the plaintiffs 
in the casé in thé territorial court could hâve sued out an exécution, 
and had their rêimedy against the maker and sureties of the inter- 
pleaders' bond, at any nme. I am therefore of the opinion that, 
upon the pleadings in this case, the défendants are entitled to 
judgment, the finding of facts and law being as stated herein. Let 
judgment be èntered accordingly. 



WALTON et al. v. tJNITBD STATES. 
(Olrcuit Court, W. D. Pennsylvania. April 17, 1894.) 

/' No. 20. 

1. Intbbest on JtTDOMENTS against United States — Actions of Tort. 

The provision made by section 10 of the act of March 3, 1887, for in- 
terest on Judgments against the United States, does not apply to an 
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action brought In the court of clalms, under authority ot a spécial act 
(Act March 2, 1889), to reeôver damages tor Injuries to a véssel by col- 
lision wlth a government pier; for the cause of action, belng a tort, is 
excepted out of the gênerai statute, and, in the absence of any provi- 
sion for Interest In the spécial act, none is allowable. 
2. Circuit Godets — Jdrisdiction — Suit for Interest on Court op Claims 
judgmbnt. 

A circuit court bas no jurlsdlction to award Interest on a judgment 
whlch was rendered by the court of clalms without making any provi- 
sion for Interest, and whlch bas been pald; for such Interest is merely 
an Incident to the judgment, and the question of Its allowance was for 
the détermination of that court. 

This was a suit by Joseph Walton and Isaac N. Bunton against the 
United States of America to recover interest on a certain judg- 
ment rendered by the court of claims. Défendant demurred to the 
pétition. 

George A. King, for plaintiffs. 

Harry Alvin Hall, for the United States. 

BUPFDfGTON, District Judge. On January 2, 1884, the steamer 
I. N. Bunton was sunk in the Ohio river by collision with the pier 
of the Davis Island dam, a structure erected by the United States 
government. By spécial act of congress of March 2, 1889 (25 Stat. 
1334), the claim of the owners for this loss was "referred to the 
court of claims, to hear and détermine the same to judgment with 
the rlght of appeal as in other cases." On March 16, 1889, suit 
was brought in said court on said claim, and on April 22, 1889, 
judgment rendered that the "claimants do hâve and recover of and 
from the United States the sum of thirty-one thousand six hundred 
and ten dollars (|31,610)." No appropriation for the payment thereof 
was made untU September 30, 1890. Thereafter the said sum was 
paid. Interest is claimed from April 22, 1889, to September 30, 
1890, on the judgment, and to enforce this claim, amounting to 
$1,840.51, the présent proceeding is brought, and to it a demurrer 
has been filed. 

The case in volves two questions: First, is interest recoverable 
upon the judgment; and, secondly, if so, has this court jurisdictîon 
to enforce such claim? It is well settled that interest is not allowed 
on claims against the government, whether they arise on contract 
or tort; the only exceptions being where the government stipulâtes 
to pay it, or it is given by express législation. U. S. v. Bayard, 127 
U. S. 260, 8 Sup. et. 1156. The petitioners claim it on this judgment 
by virtue of section 10 of the act of March 3, 1887, which provides : 
'Trom the date of such final judgment or decree, interest shall be 
computed thereon at the rate of four per centum per annum, untO 
the time when an appropriation is made for the payment of the 
judgment or decree." Whether this section refers to judgments 
of the court of claims, or is not restricted to those of the circuit 
and district courts, as contended by counsel for government, we do 
not at présent feel called on to décide, for, in our opinion, this 
case does not arise under that act or is it thereby affected. It 
will be noted the original cause of action, being a tort, was ex- 
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èCptef' froni thé JurisdiCtîbn of the èîrcuit, district, ànd court of 
claiçïè 1)J^ sàiiï stattite. To enablë thè plaintiffs to sue, tiie spécial 
açt ,oï Itarch 2,1889, was passed, wMck provides "tlie claim" sliall 
be referred to, and the court of claims shall "hear and détermine 
the^ same to judgment" This act is the warrant for that court's 
jurisdiction, jand measurçs the relief to be granted. In pursuance 
thereto, that court has fixed the amount, but has not decreed the 
payment of interest thereon. There is no provision in the act allow- 
ing interest on the claim or on the judginent; nor is there any gên- 
erai statute allowing it which includes this spécial case of an 
excepted cause of action specially referred to this particular court. 
When the court had fixed the amount, the time of payment was 
the subject of législative will thereafter. So far as interest was 
concerned, the status of the case was as though congress hàd orig- 
inally passed a private act fixing the amount, and ordering it 
paid, but making no appropriation for such payment. Under such 
facts, it could not well be contended thàt interest ran until an appro- 
priation was made. We are therefore of opinion that no interest 
upon the judgnient is recoverable. 

But éonceding for the présent purposes it is, the question still 
temains, can such right be enforced by the présent proceeding? The 
judgment was recovered in a court of compétent jurisdiction, and 
interest, if recoverable at ail, is recoverable as an incident to that 
Judgment. Manifestly, it is the province of that court to enter a 
judgment or decrée which shall embracé ail matters incident to the 
controversy before it. It wîll bé noted we are not asked to enforce 
à judgment Of the court of claims, for its judgment, to the extent 
to which it wënt, is now paid, but we are asked to say whether 
that judgment bore the incident of interest or not, — in substance, 
to décide what the court of claims has omitted to décide. In our 
opinion, the question is one incidentâl to the original suit, and the 
court of claînïs is the proper forum for its détermination. 

For the reasôhs set forth, the demurrer is sustained. 

ACHESON, Circuit Judge, concurs. 



NEWPORT NEWS & M. VAL. CO. T. TJNITED STATES. 

(Oireiait Court of Appeals, Slxth Circuit. April 3, 1894.) 

No. 45. 

Çaheiëes— LivE Stock— Penalty for Failtjee to Unload. 

Under Bev. St. §§ 4386-4388, forbidding Interstate carriers of animais 
: to confine them more than 28 consécutive hours without unloading for 
rest, water, and f eeding, unless prevented "by storm or other accidentai 
causes," and imposlng a penalty for "knowingly and wlUingly" failing 
to' comply with this provision, such unloading is excused by unavoidable 
causes ottly, and therefore nôt by an accident to a train, due to négligence. 

In Error to the District Court of the United States for the District 
of Kentucky. ' 
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Holmes Cummins, for plaintifP in errer. 
Geo. W. Jolly, for thé United States. 

Before TAFT and LUETON, Circuit Judges, and KEY, District 
Judge. 

LURTON, Circuit Judge. TMs was a suit by the United States 
to recoTer from the Newport News & Mississippi Valley Company 
the statutory penalty imposed by sections 4386, 4387, and 4388 of 
the Eevised Statutes of the United States for the détention of cat- 
tle while being transported over appellant's line of railroad, for 
a longer period than 28 consécutive hours, without being unloaded 
for rest, food, and water. There was a verdict of guilty, from 
which the railroad company has appealed. The statute involved 
is as foUows : 

"Sec. 4386. Ne railroad company wlthin the United States wliose road forms 
any part of a Une of road over which cattle, sheep, swine, or other animais are 
conveyed from one state to another, or the owners or masters of steam, sall- 
ing, or other vessels, carrying or transporting cattle, sheep, sWine, or ^thei" 
animais from one state to another, shall confine the same in cars, boats, or 
vessels of any description for a longer period than twenty-eight consécutive 
hours, without unloading the same for rest, water and feeding, for a period 
of at least flve consécutive hours, unless prevented from so imloadlng by 
storm or other accidentai causes. In estlmatlng such confinement, the tlme 
during which the animais hâve been conflned without such rest on Connecting 
roads from which they are received shall be included, it being the intent of this 
section to prohibit their continuons confinement beyond the period of twenty- 
eight hours, except upon contingencles hereinbefore stated. Sec. 4387. Ani- 
mais so unloaded shall be properly fed apd watered, during such rest, by 
the owner or person having the custody thereof, or in case of hia default in 
so dolng, then by the railroad company or owners or masters of boats or ves- 
sels transporting the same, at the expense of the owner or person in custody 
thereof; and such company, owners or masters shall, in siich case, haVe a. 
lien upon such animais for food, care and custody fumished, and shall not 
be liable for any détention of such animais. Sec. 4388. Àny company, owner 
or custodian of such animais who knowingly and wîllingly fails to comply 
with the provisions of the two preceding sections shall, for every such failure, 
be liable for and forfeit and pay a penalty of not less than one himdred nor 
more than flve hundred dollars. But when animais are carried in cars, 
boats, or other vessels in which they can and do hâve proper food, water, 
space and opportunity to rest, the provisions in regard to their being unloaded 
shall not apply." 

The district judge charged the jury, in substance, that if they 
found that the live stock had been conflned on the cars of the ap- 
pellant company for a longer period than 28 consécutive hours, 
without being unloaded for rest, food, and water, it would be no 
défense that such confinement had been caused by an accident to 
the train, due to négligence. The case must tum upon the cor- 
rectness of this charge. Was the appellant "prevented from un- 
loading by storm or other accidentai causes?" If so, then the pen- 
alty has not been incurred. The contention of counsel for appel- 
lant is that the excuse for overconflnement specifled in the act, 
"storm," is one of a class within what the law regards as an "act of 
God," against which a common carrier does not insure, and that con- 
gress has to that class added another of a différent character, de- 
scribed as "other accidentai causes;" that the use of the disjunctive 
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"or," after "stonn," indic^tes a purpose to, except détentions due 
to causes not the act of God, and described by the term «accidentai;" 
thatitiùs construction flnds supptort in section 4388, which im- 
poses thé penalty bhly u'pon such: carriers as "knowingly àrid will- 
ingly" faU to comply with the requirements. 

This i;easoning, whilie' plausible, is not satisfaetory. To yield 
to it wopld emasculate à statute having a most humane object in 
view. Çtongress did not mean that simply because the carrier 
had enco}jntered a storm, therefore he should be excused. It must 
appear Ihat the stpnn "prevented" obédience. The storm could 
not bç prei^ented. ilts conséquences may be avoided or mitigated 
by the epfcércise of diligence. If, wîth ail reasonable exertion, a car- 
rier is un^fele, by reasbn of a storm, to comply with the law, then 
he has been unaToidably "prevented" from obeying the law. If, 
notwlthstanding the ^tpmj, he could by due care hâve complied 
with th,?!, Uw, then, h^ is at fault; l)eeause "his own négligence is 
the laatiUidi: in the chain of causé and effect, and in law the proxi- 
mate cause'' of the failure to comply with the law. Therefore, 
to ay^il hifliself of thé exéUse of "stprm," the carrier must show, 
not onlyi.ithe fact of a storm, but tliàt'with due care he was "pre- 
vented,'?; ras an unavoidable resuit of the storm, from complying 
with the law. We can reach but ohe conclusion as to the meaning 
of congi^ss by the expression "other accidentai causes." 

If , the stôrm is no excuse, unless its unavoidable effect was to 
prevent complianee, then it follows that no other accidentai causes 
woilld bë an excuse, unless that cause and its effect are likewise 
unavoî^j^blé. The meaning of the géheral words, "other accidentai 
causes," imust be ascertained by referring to the preceding spécial 
words. The rule "noscitur a sociis" is clearly applicable. A storm 
is unavoi^lable, in the sensé that it cannot be prevented. "Other 
accidentai catises" must be taken to mean other unavoidable acci- 
dentai causes. An effect attributable to the négligence of the 
appellantis not an unavoidable cause. The négligence of the 
carrier wàs the cause; the unlawfùl confinement and unreasonable 
détention, but an effect of that négligence. What is an inévitable 
or unavoidable accident has been very thoroughly considered by 
this court, in the case of Weeks v. Transit Co., 61 Fed. 120. It 
was there said that an inévitable accident — 

"Was an occurrence which conld not be avoided by that degree of prudence, 
foresight, caj'e, and caution which the law requires of every one iinder the 
circumstances of the partlcular case." 

Agaih, we said: 

"An accidpn.til8 said to be Inévitable when it la not ocoasloned in any de- 
çree, either remotely or directly, by the want of such care and slilll as the 
iaw holds ètery man bound to exercise." 

Thèse ndeflnitions apply to an unavoidable accident, which is, 
in the sensé Of the law, an inévitable occurrence, as deflned in 
thatîcase, and those cited therein. If the accident was one which 
might hâve been avoided by due care, then the carrier must be 
taken to hâve contemplated the reasonable conséquences of his 
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own négligence. In thîs sensé, he may be said to hâve "knowingly 
and willingly" f aîled to comply with the requirements of thé law. If 
he was not prevented by lawful excuse, he has knowingly and will- 
ingly failed to unload for rest, food, and water, as reqiiired by law. 
The several sections of the act must be construed togethèr. We mnst 
give effect to the first section, as well as to the third. To put the 
construction upon the words "knowingly and willingly" contended 
for by appellant, would be to eliminate the positive terms of the 
affirmative section of the act. Congress has specifled the excuse 
which wUl take a case without the act. If the statutory contin- 
gencies are not shown to hâve prevented compliance, the carrier 
has willingly failed to unload as required. 

In view of this construction of the act, the other assignments of 
errer are immaterial. The case turned below exclusively upon 
the question as to whether the delay in unloading had been due 
to a négligent accident to the train. The facts were submitted 
to the jury under a proper charge, so far as appellant is concemed. 

The judgment must be afilrmed. 



FISHER v. KNIGHT. 

(Circuit Court of Appeals, Thlrd Circuit. Aprll 20. 1894.) 

No. 4. 

1. Banks— Deposits—Individual atjd Teust Fijuds— Set-Off— Recbiveks. 
Debts of a partner and hls flrm to a bank cannot, In equity, be set ofC by 
a receiver of the bank agalnst trust moneys whlch the partner, after the 
debts were contracted, mingled with the firm deposits, without the bank's 
knowledge, and the whole amount of which remalned continuously in the 
bank until it failed. 58 Fed. 091, afflrmed. 

3. Tbial to Coukt— Agreed Statement— Waiver. 

A stipulation in an action of assumpsit to submit the case to the court 
on an agreed statement of facts, with like efCect as though the same had 
been found by a jury, judgment to be entered for the party which the 
court fluds entltled, waives ail questions as to the remedy adopted; and 
judgment may be entered for the party having the équitable rlght, with- 
out Inqulrlng whether the same could be enforced at law. 58 Fed. 991, 
afHrmed. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Thls was an action at law by Robert B. Knight, to the use of Burton 
Binns, assignée for the beneflt of creditors of the Benevolent Order of Active 
Workers, against Benjamin F. Fisher, receiver of the Spring Garden National 
Bank. By stipulation the case was submitted to the court on an agreed 
statement of facts, and judgment rendered for plaintiff. 58 Fed. 991. De- 
fendant then sued eut thls writ of error. The stipulation and statement were 
as foUows: ' 

"It Is hereby agreed by and between the parties to the above case that 
the following facts shall be submitted to the court for Its opinion and judg- 
ment, with like effect as though the same had been found by the verdict of 
a jury. R. B. Knight, belng about to leave the city of Philadelphia, gave 
on the 28th day of Aprll, 1891, to N. T. Lewis, $2,000, for safe-keeping. This 
money, wit5i other money of the flrm of N. T. Lewis & Son, was, upon the 
30th day of Aprll, 1891, deposlted to the crédit of said firm In the iSprlng 
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Çara^n National. Bank, agalnst whicb tl?ey Jiad the Ml right to draw çhecks 
at Win; tHe bâtik oMclals hâd ho notice that the money did net belong to 
the flrmbfïÇ.T?. Lewis & Son, or that It had been handed to the said Lewis 
to keeplor the sald Knight. On the 8th day of May, 1891, the Spring Garden 
National iBank falled, and closed Its doors, and subsequently the défendant 
was appointel recelver thereof. Upon the 30th day of April, after the 
deposlt madô lipon said day, there stôod to the crédit of N. T. Lewis & 
Son, upon the books of the said bank, the sum of $2,557.72, and at the time 
of the failure and appointment of the recelver, as aforesald, there remained to 
the crédit qf said N. T. Lewis & Son the sum of $3,002.75 upon the books 
of tbe ^ald ' bank, and at no tlme between those dates was there less than 
$2,000 on deposlt. The sald Knight has not received any payment whatever 
on acconnt of the $2,000. elther fr6m the bank or the sald Lewis. The sald 
Lewis, at thfe tlme of the failure, was the holder of $500 of the stock of 
the Spring Garden National BAnk, and was duly assessed by the comptroller 
of the currency In said sum of $500, wliich, with Interest from the 2d day 
of January, 1892, remalns due and unpaid. He was further indebted upon 
a note dated Slarch 30, 1891, and payable July 2, 1891, for $1,000, discounted 
Mareh 30, :1891, by the sàld Mnk, for the said flrm of N. T. Lewis & Son, 
a^nd by the ^Id bank transférred to the clearing-hoiise association as col- 
latéijal secnrity for clearlng-honse certlflçates, whlch note remains due and 
unpàid. Hë wàs fùrther iridèbted upon a note of Mary E. Gill, dated Feh- 
ruary 14, 1891, payable four months àfteir date, for $52.64, upon which a 
payment of $27.57 has been made, the balance remaining due and unpaid, the 
said note having been discounted for the crédit of N. T. Lewis & Son, 
February 17, 1891. The défendant has refused, and stlU refuses, to pay the 
amount of the deposit, or a dividend thereon, either to Knight or Lewis. 
On the 8th day of March, 1893, the said Knight executed an assignment of 
ail claims heW byhim against both N. T. Lewis and the défendant, to Bm-ton 
Binns, Esq., assignée for the beneflt of creditors of the Benevolent Order of 
Active Workers, as per copy hereto annexed. 

"If, on the aboyé facts, the court shall be of opinion that the recelver is 
entitiéii to set off the sald llability of Lewis as a stockholder of the Spring 
Cfard^n National Bank, and the amount of said note of $1,000 and interest 
thereon from dates bf maturity, against the clalm of the plaintiff, then judg- 
rflent to be entered for the défendant, but otherwise for the plaintiff, for 
the suin of $2,000, with Interest and costs. Each party reserves the right to 
take a writ of error from the décision of thè court." 

Henry K. Hewitt and Ellery P. Ingham, for plaintiff in error. 
Henry Budd, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and GKEEN, 
District Jùdge. 

ACHESON, Circuit Judge. There is abundant authority for 
tKe doctrine that the real ownersMp of a fund deposited in a bank 
may be shown to be in another than the person in whose name 
the deposit is made, and the fund recovered from the bank by the 
ti*ue owner, if the bank has not been misled or prejudiced by the 
ajpp^rent ownership. Frazier v. Bank, 8 Watts & S. 18; Stair v. 
Bank, 55 Pa. St. 364; Bank v. King, 57 Pa. St. 202. Upon the 
admitted facts and under the authorities we are of the opinion 
that the fund in controversy belonged to the plaintiff, and was 
récbyerable by him from the bank or its recelver. The court 
below was clearly right in holding that the défendant could not 
set off against the plaintiff's claim the liability of N. T. Lewis as a 
stockholder of the bank, or the amount of the note for |1,000. The 
liability of Lewis upon his assessment was altogether his individual 
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debt, and in no view of tke case was ît a proper set-ofE. Norcross 
V. Benton, 38 Pa. St. 217. Neither the bank nor the receiver had 
done anything upon tke faith of the apparent ownersWp of the 
fund, and neither was prejudiced in conséquence of the deposit 
having been made in the name of IN. T. Lewis & Son. The note 
was not taken on the crédit of the deposit. It was discounted 30 
days before the plaintifE's money came into the bank, Nearly 
two months elapsed after the closing of the bank before the note 
matured. The bank had no lien npon the deposit for a debt not 
due. Jordan v. Bank, 74 N. Y. 467, 472. The rights of the par- 
ties were ûxed upon the insolvency of the bank and the appoint- 
ment of the receiver. As the défendant had no right then to apply 
the plaintiff's money to pay the debt of N. T. Lewis & Son, he has 
no such right now. Certainly the mère delay of the plaintifE in 
bringing suit untU after the maturity of the note did not change 
the situation. 

By the very tenns of the case stated judgment was to be 
given in favor of the plaintiff if the opinion of the court upon 
the question of set-ofE was against the défendant. Nevertheless 
we are asked to reverse the judgment upon the ground that the 
plaintiff should hâve proceeded by a bill in equity, instead of by 
a suit at law. This objection to the mode of procédure was not 
raised by the défendant in the court below, and it should not avail 
him in this court, even if originally well founded. There was 
a clear, and we think binding, waiver of ail objection to the form 
of the proceedings. The plaintiff, it will be perceived, did not 
seek any relief of a distinctively équitable nature. His suit was 
merely for the recovery of a sum of money. Then, again, by the 
Pennsylvania statute, set-ofl is a légal défense. Now, the par- 
ties by virtue of their agreement embodied in the case stated 
dispensed with a trial by jury, and submitted the controversy to 
the judgment of the court. The case, then, was properly before 
the court for détermination, and it made no différence whether 
the judge was sitting on the law side or the chancery side of the 
court. In either case the resuit would hâve been the same. The 
défendant did not ask permission to withdraw f rom the case stated, 
but took his chance of a Judgment favorable to himself. The objec- 
tion which he now raises in this court to the course of procédure 
below comes too late. This case essentially differs from that of 
Hurst V. HoUingsworth, 100 U. S. 100, in which there was a blend- 
îng of équitable and légal causes of action in one suit, and where 
there was a déniai by the trial court of permission to the plaintiff 
to recède from a stipulation improvidently made. There is much 
in the opinion of the suprême court in Hurst v. HoUingsworth (page 
102) tending to sustain the view we take hère. 

Furthermore, upon this record we are not prepared to adjudge 
that the plaintiff's cause of action was not cognizable at law. 
Every presumption is to be made in favor of his right to maintain 
a suit at law for the recovery of his property. The terms of the 
submission of the controversy to the décision of the court virtually 
conceded that the légal title to the fund was in the plaintiff. The 
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langnage of the case sftated, we think, does not exclude the hypotli- 
esis tàat in making the deposit Lewis acted as the agent of the 
plaintifl. It may wielï be presumed that what he did was within 
the (M)atémplation of , the parties when titie money was handed to 
him, ai](d;that, while tjie deposit was nomînally on account of N. 
T. Lewis & Son, it was really on account of the plaintiff. Now, it 
is flnnly settled that the contract of an agent is the contract of his 
principal, for whom he acted, and that the undisclosed principal may 
sue thereon at law in his o>yn name, and this even where the contract 
is in writing, and the principal is not mentioned therein, Skinner t. 
Stocks, 4 Barn. & Adol. 437; Barry v. Page, 10 Gray, 398; Ford t. 
Williams, 21 How. 287. Hence, in the case of the Duke of Norfolk 
V. Worthy, 1 Camp. 337, where money of the principal was paid 
by the agent as a deposit on a contract made by and in the name 
of the agent, who apparently was actihg on his own account, it was 
held that the principal might recover back the deposit in a suit 
at law h» his own name, the contract having been rescinded. The 
judgment of the circuit court is afflrmed. 



LAKE ERIE & W. BY. CO. T. BAILET et al. 

(Circuit Court, D. Indiàna. January 20, 1893.) 

No. 8,8H. 

Master and Servant— IiAbok Okganizations— Contempt. 

Where tlie members 'bf a labor organizatlon combine and confederate 
for the purpose of enforclng their demands by the selzure of thelr em- 
ployers' property, or to pravent other men, by force and Intimidation, 
from çntering such employaient, théy are guilty of a crime; and, where 
sucli acts vlolate an Injunctlon, they -wlU be punlshed for contempt of 
court. 

On the 16th day of January, 1893, the Lake Erie & Western 
Eailway Company flled its bill for injunction against the défendants 
to restrain them from obstructing and interf ering with the move- 
ments of its trains. A temporary restraining order was issued 
at once, in accordance with the prayer of the bill, and a further 
hearing of the cause was set for the 25 th day of January, 1898, 
and certified copies of this order were serred upon the défendants 
by the marshal. Afterwards, upon affldavits flled by the com- 
plainant showing that certain of the défendants had Tiolated the 
restraining order, a rule was entered against them, requiring them 
to show cause why they should not be attached for contempt. On 
their f ailure to appear pursuant thereto, it appearing that service of 
the monitory order had been made upon them, an attachment was 
issued, and they were brought befope the court and tried. As a 
resuit of the trial, some of the défendants were convicted, and 
others were acquitted. 

W. E. Hackedorn, John B. Cockrum, and Miller, Win ter & Elam, 
for Lake Erie & W. Ey. Co. 
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BAKER, District Judge, in pronouncing sentence upon those who 
■were convicted, said orâlly : 

The court recognizes the right of any man or number of men to 
•quit the service of their employers, and it recognizes the right of men 
to organize if they deem it expédient to better their condition. It aiso 
recognizes the har dships of the lif e of the average laboring man. Their 
■conditions are often such as to touch the sensibUities of a feeling 
heart. The court is also aware of the scanty wages which they often 
reçoive, and of their long and arduous hours of service, f requently ex- 
posed to the rigors of an inclement season. AU thèse things are cal- 
«ulated to produce sympathy in every right-minded man. It is laud- 
able for men, whether they are day laborers or are engaged in other 
vocations of life, by organization to take any lawful course for 
the purpose of bettering their condition; but it must be done ac- 
cording to those principles that lie at the very foundation of the 
social compact. Man was created for organized society; and in 
order that society shall exist, whatever may be the form of gov- 
ernment, it is absolutely indispensable that the great fundamental 
and God-given right of every humanbeing, unrestrained and unin- 
timidated, to labor and enjoy the fruits of his toil, should be pro- 
tected. There is little excuse for labor to organize, and, by unlaw- 
ful means, attempt to overthrow the law. Society is organized un- 
der our form of government on the récognition of man's rights as 
man. If society were overthrown, and menturned back into con- 
ditions of anarchy, as they were, in large measure, during the 
dark âges, when povyer and force made right, the condition of 
the laboring man would not be bettered. If such were the condi- 
tion of society, the man or the men with great intellectual power 
and great wealth would become the masters of the laboring classes 
as in those dark âges, and the laborer would be little better than 
a slave. The effort of thèse défendants, as the évidence in this 
case shows, is an effort, not only to overthrow the law, but also an 
effort to overturn the just authority of the courts. To permit this 
would be an offense, not only against society, but against the la- 
boring men t'hemselves. In the convulsions of society, when law 
l>ecomes silent and force reigns, it is the humble and the poor and 
the powerless that become the victims. The condition of things 
that is evidenced by thèse strikes is well calculated to impress 
thoughtful men with their danger. I do not know but that I am 
a little old-fashioned in my notions, but I confess that I cannot 
look with any degree of tolérance on the false and dangerous teach- 
ings of those who actively, or by their silent acquiescence, are 
leading labor organizations to think that, because they are organ- 
ized in associations, they hâve the right to seize property, or, by in- 
timidation, to prevent well-disposed people from laboring. In my 
judgment, it is no less criminal for an organized body of men to 
commit thèse wrongs than it would be for a single man, armed 
with bludgeons or revolvers, to commit the same wrongs on the 
persons or property of others. I confess that, so far as I can see, 
if my property or personal rights are invaded by a body of men who 
«ail themselves "organized laborers," there is no more distinction. 
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eitheç ins the view of God's law or hunian law, than if. the same 
f hings were done by.a single individual. Indeed, it would be more 
tolerable if it were done by thç midnight robber in the silent 
watches of the night than if it were done by an organized body of 
men. I think it would be wholesome if this lesson, which was 
taught me by njy parents in a rude fronlier cabin in the early 
settlements of Northwestern Ôhio, had been taught thèse men by 
their fathers and mothers. When I corne to the final disposi- 
tion of tliese cases, I shall deal justly and mercifully with thèse 
men; but! do not intend, that it shaU ever be said of me, if any- 
thing shall eyer be said, that, as a magistrate, I failed in the dis- 
charge of my duty in any such way as tended to unsettle the founda- 
tions of pur goyemment. . I am charged with a great and solemn 
duty. Tbére can be no greater or more sole^nn, duty than. that 
which pequires judgesto impress on men, not only the supremacy of 
the law, gjid the rightf ul supremacy of the law, but that it is neces- 
sary thJat meq should be punished ^ho violate the law, in order 
that the fabrjc of human society may not go to pièces. 

In thi^ case the eviden(;e shows that there are a number of men 
who belong to a secret labor organization whose , ramiflcations 
reach, not on|y over the entire extent of the United States, but into 
Canada as wèll. It bas kindred associations by other names in 
Europe. AU thèse organizations hâve the same gênerai aim, and 
that is by fprce, violence, and terrorism to compel their employers 
to submit tlîeir business, their property, and their means of liveli- 
hood to the ar^iitrary demands of thèse associations. In their secret, 
oath-bound assembliés they détermine for themselves on what tenus 
they will work for others. They refuse those who are not members 
of their association the right to labor when they désire to do so. 
Those who will not submit to their exactions hâve no more option 
about carrying on their business than bas the belated traveler when 
a highwayman présents a revolver, and bids him submit. As I 
say, I do not see any differepce, either morally or legally, between 
this sort of business, where an organized body of men combine for 
the crimirial and unlawful purpose of compelling somebody else, 
against his will, to submit to their demands, than if the same thing 
were done by a single individual. If they compel submission, it is 
robbery, because whoever compels me, by force or terrorism, to give 
up One dime of my money, or one dime's worth of my property, is 
equally guilty, whether it be the mah who meets me on the street 
corner in the nighttime, or an organized band of strikers who take 
possession of my property and deprive me of its use. But thèse com- 
binations are infinitely worse than isolated violations of the law, in 
that they teach gênerai disrégard and contempt of law. They make 
people think that human rights are of no value. They teach the 
fantastic and monstrous doctrine that a man who is hired to labor, 
and is paid for his work, has some sort of équitable right in the prop- 
erty of his employer, together with a right of perpétuai employment. 
Tt has been said on ;tha floor of thé United States senate that the 
laborer has a sort of équitable lien on the property of the man for 
whom he works, whose monéy bought the property, together with 
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the right of perpétuai employment. It may do for men that are 
reckless of the welfare of human society — who care notMng for its 
peace and good order — to imperil life, property, and liberty, and the 
perpetuity of our institutions, by teaching such doctrines, but the 
judge who tolérâtes it ought to be stripped of his gown, and be 
driven from the sacred temple of justice. I think thèse men hâve 
been misled; I think they hâve been deceived by false teachers; 
but stiU they ought to hâve known better than to violate the law of 
the land, and to trample under foot the solemn piocesses of the 
court. I want it to be understood, so far as this court is concerned, 
that such offenses will not be deemed trivial, and that the law can- 
not be violated with impunity by any combination of men, under 
whatever name they may clothe themselves. They will not be per- 
mitted to violate the law, and then set themselves above the court. 
If laborers wish to organize to learn the principles of political econ- 
omy, to learn something about the great laws of supply and demand, 
or to learn something about the effect of immigration, and the in- 
creaae of the number of laborers on the wage market of the country; 
if they want to organize for the purpose of quitting their employers ; 
in short, if they want to organize to do anything that is recognized 
as within the pale of the law, — I hâve no word of criticism. I think 
that such organizations for lawful purposes are to be commended. 
But when thèse organizations, as I said on^yesterday, combine and 
conf èderate for the purpose of seizing other men's property, or when 
they undertake, by force and intimidation, to drive other men away 
from employment, and thus deny them the right of earning a liveli- 
hood, they commit a crime, — they commit a crime that this court 
cannot suffer to go nnpunished. There ought to be blazed on the 
minds of every one of thèse men that belongs to a labor organization, 
as with a hot iron, so that they shall know and understand it, that, 
while it is lawful and commendable to organize for legitimate and 
peaceful purposes, it is criminal to organize for the invasion of the 
rights of others to enjoy life, liberty, and property. I will not pass 
upon the cases of thèse men now, and before I do pass upon them I 
shall be glad to know who and what they are; something about 
their former lives; what they hâve been doing; whether they hâve 
been engaged in criminal combinations before this. The gravity 
of crime dei)ends upon the character of the criminal. An ignorant 
boy who, in the beat of excitement or the impulse of the moment, 
is led into the commission of crime, is to be looked upon with sym- 
pathy, and ought to be dealt with lightly ; but the man who is given 
to lawlessness, who is a confirmed criminal and violator of the law, 
on whom reason and mercy would hâve no influence, ought to be 
made to feel the heavy hand of the law, so that if respect for law, 
and respect for the rights of their neighbors, will hâve no influence 
upon them, the power of the law and its judgments may hâve. 
v.6lF.no.5— 32 
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In re BRIGOS. 

HUTCHIKS V. BRÏGGS et al. 

SAMB V, TATE et al. 

(Circuit Court of Appeals, Second Circuit April 18, 1894.) 

i. Pankkpptct — JuRisDicTioiî OF CiRcniT Court. 

' tJnder tlie supervisory jurlsdiCtîODi over ail bankruptcy proceedlngs con- 
fefrea on the circuit court (Rev. StU. S. § 4986), it may entertain a péti- 
tion to revlew the refusai of the district court to remove an assignée In 
ban^uptcy. 

3. Same^^ircuit Court of Appeals. 

Adt March 3, 1891, § 4, which transfers to the circuit courts bf appeals 
cTèatéd by that act, and to the suprême court, the jurlsdlctlon thereto- 
fore ëixerclsed by the cirioult courts on appeal or wrlt of error, does not 
afteeti the supervisory Juiisdictlon over- banlaniptcy proceei^lngs whlch Is 
cpnfetred on the circuit courts by Eev. St. U. S. § 4986. 

& Samb— Appellate JuRTsmcxiON— iNTBRtocuTORY Ordbrs. 

EeV^. st. TJ. s. s 4980, c6nf ers upon the circuit courts appellate jurisdlc- 
tlon In bankruptcy caâes ii the district courts; and Act Gong. March 3, 
1891, |§ 4-6, transfers thé appellate Jurlsdietlon theretofore vested in the 
circuit courts to the circuit courts of appeals and the suprême court Hdd, 
that this Jurlsdlctlon exteuds ouly to final judgments, and does not au- 
thôrize a reyiew of the action of the district court in refuslng to dismiss, 
for want of prosecution, à suit brought by the assignée In bankruptcy. 

Appeal, f rom the District Court of the United States for the South- 
ern Kstrict of New York. 

Pétition of appeal f rom the décision of the district court in the 
matter of Alanson T. Brîggs, a bankrupt, and in the suits of Au- 
gustus Hutchins, as his assignée, against Alanson T. Briggs and 
others, and of the same against Amelia A. Tate and others. 

Samuel B. Briggs, as a credltor of the above-named banfenipt, made a mo- 
tion in the bankruptcy proceedlngs pendlng in the United States district court for 
the Southern district of Nev\r Yorli to remove the assignée in banla-uptcy. He 
also moved, as a défendant in two suits in equity pendlng in that coiu*t, 
brought by the assignée of the bankrupt, to dismiss the suits for want of 
prosecution. The district court denied tlje motion to remove the assignée, 
and denied the motion to disnilss the suits In equity, except upon condition 
of payment by tiie défendant to the assignée of the sum of $2,650, as counsel 
fee, costs, and disbiu-sements. dChereupon, Briggs filed in this court a pétition 
of appeal, praying that this cotirt exercise jurisdiction under section 4986 of 
the Bevised Statutes of the United States, conferring a gênerai superintend- 
€nce and jurlsdietlon upon the circuit court of ail cases and questions arlslng 
in the district court, when sitting as a court of bankruptcy, and revlew and 
reverse the proceedlngs of the district court The assignée in bankruptcy 
moves to dlsmlss the pétition of appeal. 

G«o. 0. Lay, for appellant Briggs. 

Wm. F. Scott, for assignée. 

Before WAUjAOI; LAOOMBE, and SHIPMAlsr, Circuit Judges. 

WALLACE, Circuit Judge. Properly speaMng, there are no ap- 
peals pending in this court. No assignment of errors has been filed, 
no appeal or writ of error has been allowed, and no citation has been 
issued. But the theory of the petitioner is that the circuit court 
has no longer jurisdiction to review proceedings in bankruptcy, 
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under section 4986 of the Eevised Statutes; that by the act of Marcli 
3, 1891, the jurisdiction which was tâken away f rom the circuit court 
was conferred upon this court; and that, when exercised, it may 
be invoked, by the terms of section 4986, by bill or by pétition. 

Prior to the act of March 3, 1891, establishing circuit courts of 
appeals, the circuit courts were invested with appellate and revisory 
jurisdiction OTer the proceedings of the district courts, in bank- 
ruptcy cases, by sections 4980 and 4986 of the Eevised Statutes. 
Each of thèse sections, however, conferred a distinct jurisdiction; 
one being appellate, purely, and the other being s.upervisory. The 
jurisdiction conferred by section 4980 was appellate. It was 
to be invoked by an appeal or writ of error, and, except to en- 
able a creditor or the assignée of a bankrupt to review the rejection 
or the allowance of a claim in the bankruptcy proceeding, it did 
not extend to a review of any proceedings of the district courts sit- 
ting as a court in bankruptcy, but was conflned to a review of final 
judgments or decrees in sùits between party and party. From the 
judgments or decrees of the circuit courts rendered in exercise of 
appellate jurisdiction over final judgments or decrees of the district 
court, there was an appeal to the suprême court, when the matter 
in dispute exceeded $2,000. The jurisdiction conferred by section 
4986 was of a supervisory and summary character. It invested the 
circuit courts with a gênerai superintendence of ail cases and ques- 
tions arising in the district courts, when sitting as a court of bank- 
ruptcy. The superintendence might be invoked by a pétition or 
bill, and could be exercised either in term time or vacation. The 
circuit cqurt was to hear the case, not as an appellate tribunal, but 
"as in a court of equity." The décisions of the circuit courts made 
in the exercise of thèse supervisory powers were not reviewable by 
the suprême court, but were final. The character of the jurisdic- 
tion created by the two sections, and the mode of îts exercise, were 
considered by the suprême court in Morgan y. Thornhill, 11 Wall. 
65, and Coit v. Robinson, 19 Wall. 274, as well as in other judg 
ments of that court and of the circuit courts. The distinction be- 
tween the appellate character of the jurisdiction conferred by sec- 
tion 4980 and the supervisory authority conferred by section 4986 
was always recognized. The repeal of the bankrupt act left the 
provisions of thèse sections in force as to ail pending suits and pro- 
ceedings in bankruptcy. It is entirely clear that any application 
made to the circuit court to re-examine and review the action of 
the district court in refusing to remove an assignée in bankruptcy 
could only be entertained by virtue of the supervisory jurisdiction 
conferred by section 4986, and in the exercise of the gênerai super- 
intendence therein provided for. It is also entirely clear that re- 
sort could not be had to that jurisdiction to review an interlocutory 
order made by the district court in a suit between party and party, 
and that such an order, in a case in bankruptcy, could only be re- 
viewed by the circuit court in the exercise of its appellate jurisdic- 
tion, under section 4980, while reviewing a final judgment or decree. 
Clark V. Iselin, 9 Blatchf. 196, Fed. Cas. No. 2,824. The act of 
March 3, 1891, does not impair the supervisory jurisdiction of the 
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circuit courts, under^séctibn 4986, oter tlie proceedings of the dis- 
trict courts in bankruptcy. The diily language in tliat act Avliicli 
can possibly be read as intending to do so is found in section 4, 
■whieh abrogates the appellate jurisdiction of the circuit courts, 
and transfers to the suprême court and circuit courte of appeals 
the jurisdiction theretofore exercised by appèal or writ of errer by 
the circuit courts. That language does not necessarily or appro- 
priately divest the circuit courts of a jurisdiction which is super- 
visory, instead of appellate, and which had nôt been exercised by 
an appeal or writ of error, and could hâve been upon a Mil or a 
pétition. The jurisdiction with which that section is concerned 
is distributed by sections 5 and 6; and in neither of those sections 
is there any warrant for the inference that congress intended that 
the appellate power shbuld extend to a revièw of the interlocutory 
proceedings in a cause, or be burdened by the duties of such a gên- 
erai Superintendence oVér matters of administrative détail as were 
reposed in the circuit ceurtS, in bankruptcy cases^ hj section 4986. 
By section 6, the appellate jurisdiction deposited with the circuit 
courts df appeals is to review "final décisions" in the district courts 
and circuit courts by appeal or writ of errdr. 

For thèse reasons, we conclude that the action of the district 
court in refusing to remove the assignée, which is complained of 
by the petitioner, can be reviewed by the circuit court; that there 
can be iio review of the décision of the district court in refusing to 
disniiss the bills in equity foif want of prosecution, except upon an 
appeal to this court from thè final decrees in each of those suits; 
and that the motion by the assignée to dismiSs the pétition of appeal 
should be granted. 

AliAET et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. April 19, 1894.) 

Cdstoms Dtjtiks— CLAssiPicATiON— Vegetables Packbd in Salt— Act Oct. 1, 
1890. 

Cucumbers and cauîiflower, packed In salt, held dutiable at 45 per cent, 
ad valorem, under paragrapU 287 of the act of October 1, 1890, as "vegeta- 
bles * * • prepared or preserved, including pickles and sauces of ail 
kinds," and not at 25 per cent, ad valorem, under paragraph 288 of said 
act, as "vegetables In thelr nàtural state not speclally provided for." 

Appeal by Importers from Décision of Board of United States 
General Appraisers. G. A- 302, 1080. Décision afSrmed. 

Certain vegetables, consisting of cucumbers and cauîiflower packed in salt, 
In hogsheads, and imported Into the port of New York in December, 1891, 
by Alart & McGuire, were assessed for duty by the collector of the port under 
paragraph 287, as above stated. The Importera protested, clalming the mer- 
chandlse was not "pickles," nor "vegetables, prepared or preserved," as 
known in trade and commerce, but that they were commercially known 
as "vegetables In their natural state," and properly dutiable under para- 
graph 288; that they were packed in dry salt only for convenience and 
préservation during transportatlon. The United States attorney contended 
that the terms "prepared or preserved" were not commercial terms, and had 
been judicially construed by the United States suprême court in Presson v. 
Enssell fdecided April 9, 1894) 14 Sup. Gt. 728, which construction would cover 
and include the imported merchandise in suit 
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Stephen Greeley ClarEe, for importera. 

Henry C. Platt, U. S. Atty, for the United States. 

T0WN8END, District Jndge (orally). The décision of the boara 
of gênerai appraisers is afflrmed, tinder the décision of the United 
States suprême court in the case of Presson v. Ilussell, 14 Sup. C?t. 
728, wMch seema to be décisive of the question. 



AICH V. UNITED STATES, 

(Circuit Court of Appeals, Second Circuit May 10, 1894.) 

No. 99. 

CusTOMS DuTiES— Classification— Aktists* Colohs. 

Paragraphs 50 to 60, inclusive, of the paint and color schedule of the 
tariff act of October 1, 1890, impose différent dutles on various colora, 
wtiile paragrapb 61 imposes a duty on artists* colors of ail klnds. Artists' 
colors are those named in tlie preceding paragraphs, when of a fine grade, 
and specially prepared, and put up for the use of artists. Held, that para^ 
graph 61 applies to ail artists' colors, and nbt only to those not enumerated 
In the preceding paragraphs. 

Appraisement for duty of certain artists' colors, unported by one 
Rich. The circuit court afflrmed the décision of the board of gênerai 
appraisers. The importer appeals. 

Comstock & Brown (Albert Comstock, of counsel), for appellant. 
Henry C. Platt, U. 8. Atty. 

Before WALLACE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. By paragraphs 50 to 60, inclusive, 
of the paint and color schedule of the tariff act of October 1, 1890, 
duties are respectively imposed upon various colors, such as "blues," 
"chrome green," "ochre," "umber," "sienna," etc. ; some colors being 
subjected to a spécifie, and others to an ad valorem, duty. By para- 
grapb 61 of the same schedule, duty is imposed upon artists' colors 
of ail kinds, in tubes or otherwise. Artists' colors are the colors 
named in the paragraphs preceding 61, when of a fine grade, spe- 
cially prepared and put up for the use of artists in tubes, bottles, 
cakes, or pans, and include, also, some other specially prepared 
colors. The appellant imported certain colors, including blues, 
chrome green, ochre, umber, and sienna, of the fine grades, and 
specially prepared and put up in tubes for artists' use. The im- 
portations were commercially known as "artists' colors in tubes." 
The coUector classifled the merchandise for duty under paragrapb 
61. The importer protested, insisting that it should hâve been 
classified under paragraphs 50 to 55, 57 to 60, and 62 to 67. The 
board of gênerai appraisers sustained the action of the coUector. 
Upon appeal to the circuit court the décision of the board of gên- 
erai appraisers v?as afflrmed. 

It is contended for the appellant that the enumeration of the ear- 
lier paragraphs is the more spécifie, and that of paragrapb 61 the 



502 rSOÉBAL EEFÔfeffBB, vol. 61. 

more gênerai; consequently, that tlié latter can only apply to such 
colora as are not meiltioned in the eariier paragraphe. The rule 
undoubtedly is that, where a tariff act imposes a duty on an article 
by a spécifie name or description, gênerai tenns in tiie act, tliough 
embracing it broadly, are not applicable to it, and the gênerai must 
give way té the particular. We think the nile has no application 
to the présent case. The case is not one where an article is differ- 
ently described by différent proTisions of the act, one gênerai and 
the other more spécifie, but is one where the différent provisions de- 
scribe différent articles for duty. While the term "artists' colors in 
tubes or otherwise" describes a class comprehending many colors, 
it does not describe a class in which the colors of the eariier 
paragraphs are included. They do not belong to the class, because 
they are not of the spécial variety which it embraces untU they 
are prepared for a particular use and put up in a particular form. 
Each paragraph has its appropriate opération without impinging 
upon the other. The colors which hâve undergone the spécial 
préparation necessary to bring. them within the category commer- 
cially IcnQWQ as "artists' colors" are made dutiable by paragraph 
61. The colors mentioned in the eariier paragraphs, which hâve 
not been advanced so as to bring them within that category, are 
dutiable under their respective paragraphs. As we are satisfied 
that the merchandise was properly classifled by the collector, and 
that the décisions of the board of gênerai appraisers and of the cir- 
cuit court ^ere correct, we do not deem it necessary to consider the 
question whether the protests of the importer were sufffciently spé- 
cifie. The judgment of the circuit court is aflrmed. 



THE STAEBUCK. 

EVANS et al. v. THE STARBUCK. 

(District Court, B. D. Pennsylvania. May 4, 1894.) 

, No. 26. 

Admibaltt JuHisDiCTroif— Drbpqb and Scows. 

A dredge and lier scows are to be treated as one concern, and are sub- 
Ject to llbel In admlralty for wages. 

This was a libel by Evans and others against the dredge Starbuck 
tx) recover wages. 

John Q. Lane and Jos. Hill Brinton, for libelants. 
Henry K. Edmunds, for respondent. 

BUTLER, District Judge. The claims are for wages. The re- 
spondent is a dredge, working in the water with the usual accom- 
paniment of scows. That a dredge and her scows are to be treated 
as one concern, and are subject to the admiralty jurisdiction has been 
several times decided, and I think rightly. To discuss the subject 
would be waSte of time. The question of admiralty jurisdiction has 
been so fully considered that nothing new can be added. The fol- 
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lowing cases présent the subject in every aspect în whîch it bas 
arisen or is likely to arise : The Pioneer, 30 Ped. 206 ; The Alabama, 
19 Fed. 544; Endner v. Greco, 3 Fed. 411; Disbrow v. The Walsh 
Brothers, 36 Fed. 608; The General Cass, 1 Brown,Adm. 334 [Fed. 
Cas. No. 5,307]; McNamara v. The Atlantic, 53 Fed. 607; Two 
Barges, 46 Fed. 204; The Hendrick Hudson, 3 Ben. 419 [Fed. Cas. 
No. 6,335]; The Alabama, 22 Fed. 449; Wood t. Two Barges, 46 
Fed. 204; The W. F. Brown, Id. 290; The Dick Keys, 1 Biss. 408 
[Fed. Cas. No. 3,898]; The Kate Tremaine, 5 Ben. 60 [Fed. Cas. No. 
7,622]; A Floating Dry Dock, etc., 22 Fed. 685; The Old Natchez, 
9 Fed. 476; Cope v. Dry Dock, 10 Fed. 142. 

The claim of Evans is acknowledged to be correct and is allowed. 
The claim of Cléments wHl be allowed to date of respondent's seizure. 
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BAKER et al. v. THE BIG JIM. 

CDlstxlct Court, E. D. Pennsylvanla. May 4, 1894.) 

No. 60. 

ADMIBAI.TT JuKisDicTroN— Marine Pump. 

A marine pump, which Js weighted wlth heavy ballast, eo as to rest on 
piles, but capable of floating and being towed from place to place, and 
wblch Is nsed for sucking mud from beneatb the water or from scows 
alongside, and forcing it by eteam power onto the adjacent land, is not a 
subject of admiralty jurisdictlon. 

This was a libel by Baker and others against the marine pump 
Big Jim to recover wages. 

John Q. Lane, for Ubelants. 
Henry R Edmunds, for respondent 

BUTLEE, District Judge. The claim îs for wages on the "Big 
Jim" a marine pump, resting on piles, driven in the ground under 
water at League Island. She was weighted with heavy ballast to 
keep her in place while at work. She was capable of being towed 
from place to place, where her services were needed, and had been 
so towed. She was used to suck mud from the bottom of the water, 
or from scows alongside, and force it by steam power on the adjacent 
land. A fuHer description seems unnecessary. She had none of 
the characteristics, and was not capable of performing any of the 
services of a vessel. In my jndgment admiralty bas no jurisdictlon 
«f the libelants' claims. To extend it to such a case would carry 
it beyond proper limits. For a discussion of the gênerai subject I 
refer to the cases cited in Evans v. The Starbuck (just decided by the 
court) [61 Ped. 502]. 
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THE ALERT.» 

SANDERS V. MUNSON. 

(District Court, S. D. New York. May 22, 1894.) 

Chartbe' PÀBTT — Dblivbrt OP Vbssel in Fohbign Pobt — Time— "About" 
APBiii IOth— Sbasonable Start NEdBSSABY— Brbach of Chaktek. 

Where the charter of a steamer, made at New York on March 3d, wWch 
ail parties Jmew was hired for thé fruit trade, provlded that the Tessel 
should' be dellvered for charterer's use at a port in the West Indies 
"about April lOth," Md, that the word "about" gave the owner only such 
additional time as might be mad» necessary by accidents of navigation 
arising on ,the voyage after a seaspnable start; and such delay in start- 
Ing as wOtild prevent the ship froià aiTîving at the port of delivery be- 
f ore AiM*ll 27th was, uhder the coudltions of the trade in whlch the ves- 
sel was to be employed, a breach of the charter, entitling charterer to 
recover against the owner any damages sustained thereby. 

This was a libel by M. J. Sanders against Walter D. Munson for 
breach of a sub-charter of tlie steamer Alert to libelant. 

Wheeler, Cîortis & Godkîn, for libelant. 
Goodrich, Déady & Goodrich, for respondent. 

BEOWN, District Judge. The above libel was flied to recoTer 
damages for breach of a sub-charter made by the défendant, the 
original charterer, in not delivering the steamer Alert to the libel- 
ant's use at Santa Marta, West Indies, at "about April 10, 1893," 
as agreèd In the sub-charter. 

The sub-charter was executed through Hurlbut & Co., ship bro- 
kers, in this cJty, on March 3, 1893. The Alert was at that time 
in this city undergoing repairs by the owner. The libelant was 
in business at New Orléans; the défendant resided and was in busi- 
ness in New York. The steamer was sub-chartered to the libelant 
for use in the fruit trade, between Santa Marta and New Orléans, 
as was understood by ail the parties. A round trip, with a cargo 
of bananas, between those ports, is usually ma(^ç in from 12 to 14 
days. On the 31st of March the libelant receiVed notice that the 
steamer would not be able to leave New York before April 19th. 
The usual trip to Santa Marta from New York occupies eight 
days, — so that if she met with no accident on the way, she could 
not be expec'ted to ariye at Santa Marta before April 27; and 
she might arrive there. even later than that date, either through 
failure to hâve the repairs at New York completed by April 19th, 
or throtigh delays from s^a périls, which might make the voyage 
from Ne^ Yprk longer than eight days. The libelant accordingly, 
on March pst, gave nptiqe rescinding the charter. Some negotia- 
tions were bfid between: the agent of the libelant sent to this city, 
and the défendant, for the charter of some other steamer under 
the defendant's control, but without resuit; and the steamer Clari- 
bel, which was larger and faster, was afterwards chartered by the 
libelant from other parties. 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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Some testimony was offered by tte défendant for the pnrpoae of 
showing tliat tliere was a custom in the fruit trade wMch. would 
admit of a valid delivery of a vessel at a foreign port at any time 
witiiin 30 days, or upwards, before or after tke date named, when 
the tërm "about" was nsed in the charter. The évidence is not suf- 
flçient to establish any fixed usage on this point. The use of this 
phrase is not gênerai, but extends only to some charters made 
■within about four years past That is quite too récent, and the 
Ideas of the différent witnesses are quite too indeflnite and unset- 
tled, to show any established custom as to a précise additional time 
whieh the word "about" should give. The principal witnesses for 
the défendant, moreover, stated explicitly that the introduction of 
this clause in some of their charters, where the vessel was to be 
delivered at a distant port, was for the purpose of allowing for 
the uncertainties of navigation to a distant port, on account of the 
delays that might unavoidably happen on the voyage through some 
breakdown, or collision, or stress of weather. Interpreted in ac- 
cordance with this object, it would not warrant any failure to deliver 
on the date named, except such as occurred through accidentai 
causes arising upon a voyage commenced in season to arrive at the 
date named, under the usual conditions of navigation. Thus inter- 
preted, this phrase would not justify any delay in a seasonable start, 
?ven though that delay was caused by the need of repairs. TuUy 
V. Howling, 2 Q. B. Div. 182, This is, in fact, the same as the légal 
construction that would be given to the phrase in the absence of 
any évidence, but upon the common knowledge of sea périls, and the 
prier law, wldch puts at the risk of the vessel any failure to arrive 
at the précise date named, when that date is material and flxed with- 
out qualification. Lowber v. Bangs, 2 Wall. 728; Shubrick v. Sal- 
mond, 3 Burrows, 1637; Tarrabochia v. Hickie, 1 Hurl. & N. 185; 
Behn v. Bumess, 3 Best & S, 751; Tully v. Howling, 2 Q. B. Div. 
182; The Samuel W. Hall, 49 Fed. 281. 

I cannot doubt in tliis case that time was an essential élément 
of the contract; ail the correspondence shows that it was so regarded 
from the flrst. The fruit season is short; the cargo perishable; 
previous arrangements must necessarily be made, and were made, 
for the bananas at Santa Marta. The vessel was to run in a line, 
and make semi-monthly trips. The proper care of a fruit cargo 
does not permit any material delay in starting on the voyage at 
the expected time. The use of the word "about" does not signify 
that time was hère immaterial; but only that the précise day named 
was not warranted, and that allowance was to be made for ac- 
cidents of the seas in going to Santa Marta. It did not absolve 
the vessel from the duty to leave the port of departure at a time 
sufflcient in the ordinary course of navigation to reach the port of 
delivery at the date named. I hold the word "about" in this case 
to give only such additional time as is made necessary by accidents 
of navigation arising on the voyage after a seasonable start. 

In the présent case, the delay in starting according to the notice 
given by the défendant, would amount to at least 19 days, about 
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équalitpnsftiifiie eafScient for Ifr^iiind tripB, and the delà; mlghi 
etën> ezeëéâ that This would manif estly be a substantial ^non-com- 
pliaiice ndtli. the charter, since ife:^oiild not give the charteter the 
beneflt =ofiî(8easonable voyages, or:of the full season'g business, as 
waa conteinplated. The libelant^ tipder this charter, had a right, 
aSit Éeemsrtome, to the use of the ve^sel substantially for the whole 
banaoaiBeason^ and for the whole number of voyages, and at the 
tiBîieai.contemplated. , 

In the case of TuUy r. Howling, supra, Mdlish, J., says : 
"It WB8 admitted on the argument before us that the year for whlch the 
Conquest ipa» chartered comnienced on the9th of April, and that the Oonquest 
was not really ready to recelve cargo, bo that the plalntiff could hâve had 
the Usé bf haé, untU the 17th ot June; and therefore the questions slmply are, 
whether a person who has agreed to charter a yessel for twelve months, com- 
menclng froin the 9th of Aprll, is bound to walt untll the 17th of June before 
he obtalnç possession of the yessel, an4 whether he is then bound to take 
her for a pèfiod ot less than ten monthsY In other words, in a charter for a 
stipulated tliiie, is the timé of the essence of the eontract, or is the charterer 
bound to tàké' the vessel for a tlme substantlally différent from the time 
specifled in tbe charter? We are of opinion that as in a charter for a voy- 
age the specifledi yoy^^ would be. of the essence of the eontract, and the 
charterer, if hie çôuld not hâve the use 6t the vessel for the specifled voyage, 
would not bé'bbiind to takè her for any other voyage, so in a charter for 
time, if the charterer cannot hâve the vessel for the specifled time, he is not 
boimd to take tiïe vessel for a shorter time or a snbstantially différent time, 
and if he cannot S^t the vessel for the specifled time he may throw up the 
charter, tn ail cohtractswhich are to b© mutuaMy performed the party who 
clalms the performance nrast be ready to perform his part of the eontract, 
and cannot compel the opposite party to taise somethlng substantlally différent 
from that which was contracted to be glven." 

The libelant, as I mUst hold, had a right to refuse to wait for 
the Alert, aiid to recover such damages as he may show to hâve 
resulted from the breach of the chartefr. 

It was contended for the défendant that another steamer, equally 
good, viz. the Bergenzeren, was seasonably tendered by him in place 
of the Alert, but refused by the libelant when it was found that 
the Alert would not be able to leave New York in time. The Clari- 
bel, a large éteainer, was chartered at a higher priée. This, how- 
ever, goes only to the question of damages. The facts as to the suf- 
flciency of the Bergenzeren are but imperf ectly proved ; nor are the 
facts in évidence sufflcient to show upon what basis the libelant's 
damages shoùld be estimated; or whether he is jusiifled in claiming 
for a costlièr steamer than the Bergenzeren, or for a longer period 
than one or two voyagea, until the Alert was ready. 

Decree for the libelant, with a référence to oompute the damages. 
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THE ALLIANOA.' 

mGGINS et al. v. THE ALLIANCA, 

(District Court, S. D. New York. May 15, 1894.) 

1. Mabitimb Liens — Prbmium of Insurancb — Dombstic Vessel — Statb Law 

— Dbbt Contbactbd Abkoad— Spécifications— Subbogation. 

Llbelants, as brokers acting for a domestic steamshlp company, procured 
Insurance on the vesfeels of the company In England, T. & Co., thelr Eng- 
Ush correspondants, obtalning the poUcles from underwrlters there. Ac- 
cording to the established usage in England, T. & Co. paid the premiums, 
and charged them agalnst the libelants, but they filed no spécifications 
of lien hère. Libelants denled any légal liablllty to T. & Co., but after- 
wards reimbursed T. & Co., and, themselves filing spécifications, brought 
thèse sults agalnst the vessels of the company to recover the money ad- 
vanced. The law of New York state gives a lien for certain debts "con- 
tracted withln this state." SM that, T. & Co. havlng no lien, both be- 
cause the debt was contracted in England and because they had flled no 
spécifications, libelants could acqulre none from them by subrogation. 

2. Samb— Advancbs— Repaymbkt of Dbbt not Accompakied et Lien— Crea- 

TiON op Nbw Lien. 

The law of New York state gives a lien "for advances made for the 
purpose of procuring necessaries for a ship or for the insurance thereof." 
Edd that, to create a lien, the advances must be made for the purpose of 
obtainlng the insurance, or paying ofC those who hâve a lien therefor; and 
where they are made merely for the purpose of repaying an old debt, not 
accompanied by any lien, no lien Is created in favor of the person making 
such advances. 

Thls was a libel by A. Poster Higgins and others against the 
steamsMp Allianca to enforce an alleged lien under a statute of 
the state. 

Wing, Shoudy & Putnam and R. D. Benedict, for libelants. 
Carter & Ledyard, for respondents. 

BROWN, District Judge. The abOTe libel, and tarée others of 
similar purport, were filed for the purpose of enforcing alleged liens, 
nnder the law of this state, for moneys advanced by the libelants for 
the payment of certain premiums upon policies of insurance pro- 
cured in England by the libelants, as brokers, through l^son & Co., 
their English correspondents, in behalf of the United States & 
Brazil Mail Steamship Company, upon their steamers Seguranca, 
Vigilancia, Allianca, and Advance. The policies ran for one year 
each, and were taken out in England at various dates from March 
to November, 1892, by Tyson & Co., who were insurance agents 
at Liverpool and London. By the established usage of business 
in England, the underwrlters there look alone to the local agent or 
broker who procures the insurance for the payment of the premiums. 
The debt for premiums is owed to the insurer by the broker alone. 
Tyson & Co., in pursuance of this usage, paid to the underwrlters 
the premiums on each policy shortly after it was issued, and the 
policies were forwarded to the libelants. 

* Reported by E. G. "Benedict, Esq., of the New York bar. 
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The libelants had for several years previous been accustomed to 
procure th.e insurances upon the company's vessels, and to attend 
to the adjustment and collection of any losses that might happen 
thereunder. Before the présent policies were issued, the libelants, 
in conséquence of the steamship conipany's delays in reimbursing 
Tyson & Co. for the premiums advanced on previous policies, made 
an agreement with the président of the company that the présent 
policies, when issued, should be retained by the libelants in their 
possession for their security. There were two ways in which the 
possession of the policies might serve as such security: (1) By ex- 
ercising the option to cancel the policies at any time during the cur- 
rent year, whereby the unearned premiums, according to the provi- 
sions of the policies, would be retumedby the insurers, thus limit- 
ing any further liabLlity for the premium, and reimbursing the ad- 
vances to that extent; (2) by enabling the libelants, upon the ad- 
justment and collection, of any losses happening upon any of the 
policies, to apply the receipts for losses to the payment of the pre- 
miums advanced by T^son & Co. on aU the policies. 

The libelants had been for several years in the habit of obtataing 
other policies from English ùnderwriters through Tyson & Co., in 
behalf of other shipowners. Tyson & Co., from time to time, sent 
to the libelants an account current, in which ail the premiums paid 
and advanced by Tyson & Co., in pursuance of the English usage 
above stated, were charged against the libelants; and the latter 
were credited in the account with ail moneys collected by Tyson & 
Op. in the transaction of the Insurance business in behalf of ail the 
libelants' customers. Mr. Gourlie, one of the libelants, who had 
spécial charge of thèse matters, testifled that the libelants had never 
recogni^ed the balances stated in thèse accounts as debts owing 
by them to Tyson & Co., nor had they ever, before the présent in- 
stance, advanced moneys to Tyson & Co. to reimburse them for 
their payment of premiums; but that libelants had acted only as 
brokers, and had recognièed nô obligation to Tyson & Co., except to 
endeator tb procure payment of the premiums from the insured, and 
to forwàrd the collections tO Tyson & Co. as they were received. 

On I^bruary 28, 1893, after repeated f allures to procure from the 
steamship company sufiBcient moneys to pay for the current pre- 
miums from month to month, amounting to an average of about 
$5,000 per month, Mr. Gourlie arranged with Mr. Ivins, the président 
of the company, for an immédiate cancellation of the policies on the 
four vessels insured, as soon as they should arrive in port; the prés- 
ident also telling him to resort to a lien for their security. The 
libelants thereupon, shortly afterwards, gave orders for the cancel- 
lation of the policies, and remitted to Tyson & Co. about |30,000, 
the balance owing for premiums already earned upon the current 
policies up to that date, and thereupon flled notices of liens therefor 
upon the four vessels abové named, under chapter 482 of the Laws 
of 1862 of this state. Mr. Gourlie testifled that he considered Mr. 
Ivins' request to cancel the policies, and to look to his lien, as 
équivalent to a request to repay to Tyson & Co. the balance owing 
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for premiums already earned, and that te could not properly direct 
Tyson & Co. to cancel the policies without paying such. earned 
premiums. 

The State act provides, in section 1, th.at "whenever a debt 
amounting to |50 or upwards shall be contracted by tke master, 
owner, builder, etc., of any ship or vessel, or the agent of either 
of them within this state * * * (subdivision 4) on account of loading 
or nnloading, or for advances made for the purpose of procuring 
necessaries for such ship or vessel, or for the insurance thereof 
* * *, such debt çhall be a lien upon such vessel," etc. Sub- 
division 5 of section 1 gives a lien "vrhenever a debt amounting to 
$25 or upwards shall be contracted as aforesaid, within this state, 
on aceount of the towing or piloting such vessel, or on account of 
the insurance, or premiums of insurance of or on such vessel or her 
freight." Section 2, as amended by the Laws of 1886, c. 88, pro- 
vides that "such debts shall cease to be a lien at the expiration of 
twelve months after the said debt was contracted, unless at the time 
when said twelve months shall expire such ship or vessel shall be ab- 
sent from the port at which said debt was contracted; in which case, 
said lien shall continue until the expiration of thirty days after sucIl 
ship or vessel shaU next return to said port; and in ail cases such 
debts shall cease to be a lien upon such ship or vessel unless the 
person having such lien shall within thirty days after said debt 
is contracted cause to be drawn up and filed spécifications of such 
lien," etc. By the express language of this statute it applies only 
to debts "contracted within this state." The obligation of the 
steamship company, therefore, to Tyson & Co., in England, for the 
premiums of insurance paid by them, constituted no lien upon thèse 
vessels, both because no spécifications were filed by them, and be- 
cause the debt to Tyson & Co. for such premiums was contracted in 
England, where the policies were taken ont, and where the payment 
of premiums was made. Tyson & Co., therefore, having no lien, 
the libelants could acquire none from them by subrogation. 

The libelants claim a lien, however, under the fourth subdivision 
of the first section of the act, which gives a lien "for advances made 
for the purpose of procuring necessaries of such ship or vessel, or for 
the insurance thereof." This provision must be construed in har- 
mony with the évident meaning of the context, and with the gênerai 
purpose of the act, The act is drawn in language familiar to the 
maritime law, and its phrases must be interpreted in accordance 
with maritime usage. The intent of the act evidently is to supplé- 
ment the maritime law of this country by providing for certain liens 
upon domestic ships in cases in which our maritime law does not 
recognize any lien, except upon statutory provision; and to allow 
a lien also for the building and insurance of vessels, for which a mari- 
time lien is given by the law of most maritime countries, but not 
by ours. The act provides, in accordance with the policy of the 
maritime law, against any long continuance of secret liens, by re- 
quiring a public registration of the claim in ail cases within 30 
days after the debt was contracted. The presumed necessities and 
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coiiVeiiîëildesiof conim&rce are tîié foundation of ail ma,pitîinê liens, 
and thé state act recoènizes the same need for doméstic sMpa as for 
foreign ones. AdTançes of money in order to obtain necessàries 
are placèd by the ma;ritime law on the same footing as the neces- 
sàries thëmselves; if thêy are made for the purpose of obtaining 
the nécesaaries, or at paying thoSé who hâve a lien therefor, they 
enjoy the same privilège. Thomas v. Osborn, 19 How. 29; The J. 
B. Williams, 42 Fed. 538. Subdivision 4, above quotëd, adopts the 
same rulè, ând shonld bè subject to the Same construction. It does 
not ap^ly to advancës which are neither made for the purpose of 
obtaining neçessaries or Insurance, nor are the means of discharging 
an existing lien for either, but are simply the means of repaying 
an old debt, not accompanied by any lien. This qualification, 
which is éxpressly established by the language of subdivision 4, as 
respects àdvances for necessàries, Is, by implication from the con- 
text, eqùally applicable to advancës for Insurance. Both clauses 
are ejusdem generis. As the libelants' advancës to T^son & Co. 
were not made for the purpose of procuring Insurance, nor of paying 
ofif any lien held by Tyson & Co., subdivision 4 does not apply. Sub- 
division 5 cannot ap^ily, for that evidently refers to a debt con- 
tracted directly and immediately for premiums, vifhereas the debt 
to the. libelants is in eflîect a debt for money borrowed to repay an 
old debt' for premiums owed to Tyson & Co. 

To Stistaln this claim of lien would, in efEect, nuUify the évident 
gênerai iûteilt of sectito 2, which is to prevent both the long con- 
tinuance of liens and their secret character. If the payment by the 
libelants of Tyson & Co.'s advancës for premiums made from 4 to 
12 months previous can be the foundation of a new lien, where no 
lien existed before, theh, similarly, new liens could be created for old 
debts for supplies at any time during 6 years after the original debts 
arose. This is manif estly contrary to the object and the intent of the 
statute. Even Where the original supply men had neglected to 
comply with the statute by flling spécifications withih 30 days, and 
eo lost thelt liens, a reimbursement by a third person at the debtor's 
request, no matter how long after, wonld, upon the construction 
contended for*, create new liens for thèse ancient supplies. 1 can- 
not give the statute such a construction. A différent question would 
hâve been presented hàd the libelants been originally liable to 
Tyson & Gd. for the prëlniums, as guarantors or otherwise, but 
the evidenéë of Mr. Goùrlie excludes that question, as he dénies 
any original liability. The libel must, therefore, be dismissed. 
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THE 0. P. MINCH. 

(District Court, N. D. New York. May 17, 1894.) 

Baltaob— What are Salvage Sekvices. 

A vessel anchored near sliore on a dark, squally night, In a heavy sea, 
swung round towards the sliore, and her bow began poundlng on a sand 
bar. The master went ashore with part of the crew, found a tug, and 
sent her out next morning. Af ter he left, the mate and remaining seamen 
took soundings, found deeper water towards the stern, and let out the 
anchor chain untU the vessel was In deep water, where she rode quietly 
until morning. The voyage was thereafter completed, and the creW re- 
ceived their wages. Edd that, even if the master Intended to abandon 
the ship, those who remalned were not entitled to salvage, for the danger 
was not extrême, and thelr services were but the ordinary services of 
skillful seamen. The Blaireau, 2 Cranch, 240, The Umattilla, 29 Fed. 252, 
and The Triumph, Fed. Cas. No. 14,183, 1 Spr. 428, distinguished. 

TMs was a libel against the schooner C. P. Minch, filed by certain 
of her crew to recover salvage. 

George S. Potter, for libelants. 
George Clinton, for claimants. 

OOXE, District Judge. On the 19th of September, 1893, the three- 
masted schooner C. P. Minch, having a cargo of about 639 tons of 
stone, set sail from Portage Entries, a port on Lake Superior, 
destined for Buffalo. Her crew consisted of a master, mate, cook 
and four seamen. There were also on board two passengers. On 
the aftemoon of the 21st she reached Whiteflsh Point. The wind 
was blowing strong from the southeast and it was dilHcult if not im- 
possible to round the point in the face of the heavy sea and strong 
head wind. In thèse circumstances she dropped anchor under the 
lee of the point about a mile from land in four and one-half fathoms 
of water. The schooner drew 13 feet. About midnight the wind 
died down, the glass feU and everything indicated a coming storm. 
Shortly afterward^ the wind veered around and blew hard from 
W. N. W. A heavy sea was running. It was a rainy, dark and 
squally night The vessel swung around towards the shore and her 
bow commençed pounding on a bar of sand and gravel. The captain 
then told the crew to get ready and go ashore in the yawl. The 
libelants, the cook and the two passengers remained on board. The 
captain and three men succeeded in landing in safety. Shortly 
after the captain departed, the libelant Talbert, who was the mate, 
after sounding and discovering that there was deeper water amid- 
ships and at the vessel's stern, let out more anchor chain and she 
went over the bar in 22 feet of water and there lay quietly until 
the morning. The wind grew lighter about 3 o'clock and fell 
gradually until daylight. During the aftemoon two flshing tugs 
were anchored near the point. On landing the captain went in 
search of thèse tugs and was informed that they were then on the 
other side of the point. He thereupon procured a lantem and went 
through the woods to obtain the assistance of one of them for the 
schoonei* and crew. The master of the tug declined to go out until 
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daylîght, but dîd, in fact, start about 5:30 a. m., just as day was 
breaking. After some iiiâiieù'v^ering the tug made fast to tbe 
schooner and with the, aspistajace of the latter's saUs puUed her into 
the lake. The schooner then set sail, rounded the point and pro- 
ceeded PU her journey. to BufEalo. The captain and the three men 
whp had gone âshore followed thé schooner in the tug and after 
signaling her twice the schooner hove to and they were taken aboard, 
the master assuming command. On reaching BufEalo ail the crew, 
including the libelants, received their wages. 

The libéiants concède the gênerai rule that mariners cannot libel 
their own vessel for salyage. It is, however, contended that thèse 
libelants are within the exception recognized by The Blaireau, 2 
Oranch, 240; The Umattilla, 29 Fed. 252; and the Triumph, 1 Spr. 
428, Fed. Cas. No. 14,183. In each of the cases cited there was no 
doubt regarding the foUowîng propositions: First. The vessel was 
seriously iûjured and in imminent péril. Second. The master and 
crew had deserted her. Third. The voyage was actually broken up 
and no wages were received. Fourth. The libelants' services were 
of the most meritorious character. They braved great dangers, 
suflered the severest hardships and saved or contributed to save 
the ship from destruction. 

In the case at bar, on the contrary, there is the graVest doubt upon 
each of thèse propositions. The Minch was in no sensé a wreck; 
she had received no injury; she was not leaking to any appréciable 
estent; she had lost no part of her tackle and when the master left 
her she was as staunch and strong as at any time durîng the voyage. 
There was absolutely no reàson for abandoning her sine spe rêver- 
tendi. The shifting of the wind placed her in a dangerous situa- 
tion, that waë iall. If the wind had increased and if the anchor had 
failed to hold she might hâve been stranded. The situation was 
critical but not desperàte, It demanded men of ordinary honesty, 
skill and bravèry. It is true that the schooner was pounding on 
the bar of sand and gravel, but this diiHculty was quickly relieved 
by the libelants. It required nothing but ordinary seamanship 
to use the lead, and, hàvlng ascèrtained the depth ôf the water, to 
relieve the vessel by shortening or lengthening the anchor chain as 
the circumstançés required. Any seaman would expect to render 
such services aë part of his vocation. After reading the testimony 
I am convinced that it required fully as much courage to embark in 
the master'^ yawl and atterapt to make a landing through the break- 
ers as to remaîn on the schooner. 

Very little is said in either brief as to the action of the two 
passengers, but to my mind théîr conduct is very persuasive upon this 
question. They were undë'r no obligation to the vessel. They had 
nothing but their own safety to consult. They could go or stay as 
they pleased, and yet they delibérately preferred to remain. That 
there was nO real danger at the time the master left the schooner is 
suflflciently proved by the libelant Talbert. Hé testîfied : 

"Q. I suppose you were very much frlghtened when the captain left the 
vessel? A. No, sir; Iwas not. Q. Why not? A. Because I thought she 
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could be saved; 1( a man worked her right she could get ofl. Q. My ques- 
tion was why you were not frlghtened. A. Becaiise there was nothlng to 
be frightened at" 

To find on thèse facts that the captain left intending to abandon 
the vessel is to convict Mm ot lunacy or barratry. 

There is testimony of language used by the master and some acts 
of hia which tend to support the theory of the libelants, but taking 
into considération the entire testimony and particularly his action 
with référence to the tug I am compelled to think that it was his 
purpose to save the schooner if possible. Assuming him to be a 
man of ordinary honesty and common sensé it is simply incredible 
that he intended to abandon her because she was in a position 
of danger. But even upon the assumption that the master aban- 
doned her, either because he was panic-stricken or deliberately and 
willfully intended to wreck her, his conduct did not absolve the libel- 
ants from their duty to the vessel. The services which they ren- 
dered were the ordinary services of skUlful seamen. The vessel had 
a right to them by virtue of the existing contract. Eev. St. U. S. 
§ 4525. It would, in my judgment, be a most dangerous précèdent 
to hold that a seaman is entitled to salvage each time he extricates 
his vessel from an awkward or hasardons situation. That thèse 
libelants did anythîng more than was required of them by the situa- 
tion I cannot believe. Their wages hâve been paid in fuU and 
they hâve no claim for anything further. The Neptune, 1 Hagg. 
Adm. 227, 237; MiHer v. Kelly, 1 Abb. Adm. 564, Fed. Cas. No. 9,577; 
The Dodge Healy, 4 Wash. C. C. 651, Fed. Cas. No. 2,849; The Frank- 
lin, Blatchf. & H. 525, 543, Fed. Cas. No. 11,646; The John Per- 
kins, 21 Law. Rep. 87, Fed. Cas. No. 7,360; The Wave, 2 Paine, 131, 
Fed. Cas. No. 17,300; 2 Pars. Shipp. & Adm. 264; Cohen, Adm. 55, 56. 

The libel is dismissed. 
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(Circuit Court of Appeals, Second Circuit Eebruary 20, 1893.) 

No. 50. 

Appeal from the District Court of the United States for the South- 
ern District of New York, 
In Admiralty. 
For décision of the district court, see 48 Fed. 323. 

Joseph F. Mosher (Carpenter & Mosher, on the brief), for appeUant, 
the New England Terminal Co. 

James M. Ward, assistant counsel to the corporation (William H. 
Clark, counsel to the corporation, on the brief), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUEIAM. We agrée with the opinion of the court below in 
this cause, and affirm the decree, with interest and costs in this court 
to the appellee. 

V. 6lF.no. 5— 33 
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THE NBBEASKA. 

HOFFMAN V. THE NEBEASKA. 

ODIsMct Court, N. D. nUpols. AprU 80, 1894.) 

1. MAKITIMB LrÉNS^RBPAlKS AND SurPLlKS— StATB STAtXJTBS. 

Wherf an Illinois vessel is talien to à Wlseonsln port; to be altered and 
refltted, tfaére being no necesslty for ÀolPg the worlc at that particular 
port, no maritime lien arlses therefor, since suçli liens are f ounded oh 
necessily; but the contractor bas a lien tmder the Wiscoùsin statute, whlch 
gives liens to the builders and repalr ers o( water craf t 

2. Same— Waivbk— MoKTGAaB. * . ' 

A lien Jor repairs created by state law Is mot lost by taking a note and 
mortgagè on the vessel, where the note expressly states that it is not 
given or accepted in lieu or as a waiver of the lien. 

3. Samb— Pbiobities. 

iilens for repairs and for supplies, oûe created by the statute of the 
home port, and the other by that of another state, are entitled to equal 
rank. 

4. SaME— 3UPPI|IB8 FURNISHED TO MaRSHAL. 

A lien for fuel furnished to a steamboat while in the custody of the 
marshal shôuld be allowed ônly in case the net earnings of the beat add to 
the funds in his hands for distribution, and only to the extent of his 
proportlonate share in such distribution. 

Libel by Frank Hôffman against the steam propeller Nebraska. 
W. H. Condon and George E. Cramer, for libelant 

GKOSSCUPj District Judge. The propeller Nebraska bas been 
sold by tbe action of this court, and tbe money is now waiting in 
court for distribution. There is no claim for seamen's wages, un- 
less it be that of the master, and the fund is to be distributed among 
the différent parties who are otherwiae entitled to liens thereon. 
Unf ortunately, it is insufflcient to pay ail the claimants in full ; hence 
the contest respecting the rank and dignity of the claims. The évi- 
dence shows that in view of the World's Fair, and the probability 
of a large passenger traffic between Chicago and Jackson Park, the 
owner of the steamer, one Cummings, then residing in Chicago, took 
her to Milwaukee, and put her in the dry docks of the Milwaukee 
Dry-Dock Company, under a contract with that company to refit her, 
in such a way as would inake her temporarily adapted to the car- 
nage of passengers. The cost of the refltting amounted to npwards 
of $14,000, which alone shows that it must hâve been very extensive 
and thorough. It consisted of the taking ont of her old engines, and 
their replacement, and such readjustment and reconstruction of the 
decks as would adapt them to passenger trafBc. The statutes of 
Wisconsin, like those of Hlinois, provide that the builder or repairer 
of water craft shall hâve, under certain conditions, liens for the 
material furnished and services rendered thereon, and I think the 
understanding and dealings between the owner and the dry-dock 
company were such as, against the owner, would give the dry-dock 
company a lien under that statute. Subsequently, notes for the 
amount owing to the company were executed by the owner, with a 
mortgagè upon the vessel securing them, which was duly flled in 
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the proper register; but thèse notes on their face provjde that they 
are not given or accepted in lieu, or as a waiver, of the lien. There 
can be no question that, aa between the owner and the dry-dock 
Company, this latter transaction would not defeat the company's 
lien. After being refltted, the yessel navigated the water of the 
lakes, and obtained crédit for supplies, the claims for which are now 
before the court for adjudication. 

The principal and most important question relates to the char- 
acter of the dry-dock company's lien. Maritime liens proper are 
the création of the law to make navigation possible. They rose in a 
day when the high seas were the pathway for vessels, and when 
the nations in whose ports the vessels anchored were much more 
strangers to each other than they are to-day. The craft of a nation 
in a foreign port had no crédit, except itseU, upon which to obtain 
the repairs or supplies that were necessary to take it home. The 
necessity of maintaining that crédit iaviolate caused the courts 
of the home port to enforce the pledge of the vessel, even to 
the point of discrimination against the other claimants, except 
salvage and seamen. It was the only method by which vessels away 
from home could obtain wings to fly the seas. On this necessity 
grew up the doctrine of maritime liens proper. The considérations 
of necessity upon which the lien is based do not exist in favor of the 
claimants of the dry-dock company. The refltting was not made 
to give the steamer wings or legs with which to reach her home 
port. There is no élément of stress or necessity in the repairs it 
provided. The owner could hâve had the repairs made at any 
other port as well as at Milwaukee, and he chose that port, not 
under the stress of an emergency, or to enable his vessel to get 
home, but stmply because, for some reason, it suited Ms purpose bet- 
ter to hâve the repairs made there than elsewhere. No reason has 
been shown — no reason can be thought of — ^why the old maritime 
lien, brought into existence for an emergency, should be applied to 
this case. I am of the opinion, however, that the Milwaukee Dry- 
Dock Company had, under the statutes of Wisconsin, a lien upon 
the vessel for the value of such repairs, and that this lien was 
not waived or set aside by the subséquent transactions between the 
parties. It is évident that, as between themselves, it was not 
waived, for every précaution was taken to prevent such inference. 
The notes and mortgages, subsequently taken, expressly incorporated 
the intention of the parties that thei lien should continue to subsist, 
and the fact of the lien itself, and of the intentions of the parties 
respectively thereto, hâve always been open to the inspection of 
those asked for supplies, upon the proper records of the port. This 
lien, however, under the doctrine of the RumbeU Case, 148 U. S. 1, 
13 Sup. et. 498, comes from the same parentage as the lien of 
the claimants in the home port, namely, the statutes of the respective 
States, and is therefore, in the absence of any maritime reason for 
preferment or subordination, of equal rank therewith. I see no 
reason in this case why the claimants of the home port or of the 
Milwaukee Dry-Dock Company should outrank each other. They 
both contributed to the money-earning capacity of the craft, They 
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both. w^te necessary to put, and keep, the vessel afloat, and neither 
wonld hâve existence as liens except for the legidation of the respec- 
tive States. M the distribution, therefore, they wiU be regarded as 
of equal ranlj. 

I am not prepared to change, ex post facto, the rule that has 
formerly goTerned the courts of this district in the récognition 
of liens. Ail supplies that hâve been fumished from the home 
port within the last two seasons will be regarded as of equal rank. 
Neither will I, in its application to this case, change the rtde re- 
specting the rank of home and foreign liens. I hâve, however, sub- 
mitted thèse two matters to the considération of Judges Seaman, 
Jenkins, and Bunn, witliin whose jurisdiction the ports of the lake 
lie, and will make some announoement thereon within a short period. 

I can see no reason why an exception should be made in favor of 
the master in this case, and his daim for services will therefore be 
disaUowed. The claim of the fudl company for fuel, supplied while 
the boat was in the custody éf the marshal, will be allowed only in 
case the net earnings of ' thei boat added something to the fund 
now in hishands for distribution, and only to the extent of his pro- 
portionate share in such distribution. 

The question of how far separate libels were required to properly 
protect the interests of claimants whose claims were in the hands 
of one proctor will be subinitted to the master for a finding, with 
instructions to the master that it is the duty of the party repre- 
senting many claims to so reasonably consolidate them as will fuUy 
protect the interest of each claim. Under the foregoing directions 
the cause will be referred to the master for such further proceedings 
as are necessary to détermine the pro rata amount of each claimant. 



THE J. & J. McOARTHY. 

VBEDON V. STYFFH. 

(Circuit Court of Appeala, Second Circuit Aprll 18, 1894.) 

No. 97. 

1. Shippinq — Pbbsonal Injubibs— Shifting Towinq Ha-wsbr. 

Negllgèntiy pannltting a tug to go ahead while the master of a canal 
boat, whlch she Is towing, is shifting the towlng hawser from the port 
cleat to the forward bltts, according to directions received from the tug, 
thereby catching his Angers in the loop of the hawser, renders the tug lia- 
ble for at least divided damages. 55 Fed. 85, afflrmed. 

3. Admibaltt Appbals— Dbckbe for Dividbd Damages. 

Failure ot a party to a deçree for divided damages to appeal therefrom 
prevents the appellate court from reversing the decree as against him. 

8. Samb — Ukjustifiablb Appeal— Damagbs for Dblat. 

Appellee allowed damages to the extent of 10 per cent on the amount in 
controversy as damages for delay where appeal from decree in admiralty 
was. In opinion of appellate coiu:t entirely imjustifiable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
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This was a llbel by William T. Styffe against the steam tûg J. & 
J. McCarthy, Frederick A. Verdon, claimant, to recover damages for 
Personal injuries. The district court rendered a decree for dirided 
damages (55 Fed. 85), and the claimant of the tug alone appeals. 

The facts and the matters in controversy, aside f rom the testimony, 
weœ thus stated by the district judge: 

"On the 19th of Jidy, 1892, between 2 and 3 o'clock In the afternoon, the 
Ubelant, who was the captain in charge of the canal boat Fred Fassbender, 
which was going around the Battery In tow of the tug J. & J. McCarthy on a 
hawser about 40 or 50 feet long, lest two of the Angers of his right hand by 
getting them smashed in changing the hawser from the port cleat to the for- 
ward bitts. The tow had been taken from the Wallabbut by two hawsers 
ninning to the port and starboard sides. Off pier 5 or 6, East river, the star- 
board hawser either slipped or parted, and the canal boat, being held by the 
port Une only, began to take a sheer to starboard. The Ubelant was at that 
time near the stern of his boat. Seeing the sheer, he ran forwai-d, saw that 
the starboard hawser was gone, and, according to his testimony, was haUed by 
one of the men on the stem of the tug, who told him to shif t the hawser from 
the port cleat, and put It over the bitts near the stem; that he attempted to do 
so; and that while putting the loop which formed the end of the port hawser 
OTer the bitts, the tug started up, and that his Angers were thereby caught be- 
tween the hawser and one of the bitts about six inches from Its top." 

McCari;hy & Berier, for appellant 
Hyland & Zabriskie, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CUKIAM. We are entirely satisfied with the conclusions of 
the district judge that the Ubelant was injured by the négligence 
of those in charge of the tug in permitting her to go ahead, without 
notice to the libelant, while the libelant was attempting to fasten 
the tug's hawser in a new location upon his own boat, at the request 
of those in charge of the tug. We are less satisfied with the con- 
clusions of the district judge that the libelant was also négligent. 
As, however, the libelant has not appealed from the decree dividing 
the damages sustained by him, we can only affirm the decree. The 
merits of the controversy dépend entirely upon the credibility of the 
witnesses who were examined in the présence of the district judge. 
We think the apjîeal was entirely unjustiflable, and that the cause is 
a proper one for allowing to the appellee, in addition to interest, dam- 
ages for delay to the extent of 10 per cent, upon the amount of his 
recovery, with costs of this court and of the district court, 

The judgment is affirmed, with directions to the district court to 
decree accordingly. 



THE AEGONAUT.» 

DEMING V. THE AUGONATJT. 

(District Court, S. D. New York. May 8, 1894.) 

1. Shipping— Personal iNjaRiBS— Uncovered Hatchwat. 

Leaving hatches open during intervais in unloading, the passage-way 
and the hatches being reasonably lighted, is not negUgence. 

» Reported by B. G. Benedict, Esq., of the New York bar. 
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2. SAMBp-POSITION OF HatCE KNOWN TO LiBRLANT. 

A stéveflore's employé, after qultting work at unloadlng a sWp, In going 
asli(Hre at night, f ell iiito a hatchway; the position of wbich wàs known to 
hlm, and which was guarded by coâmings 12 to 14 inches hlgh. Héld 
tti^ even If the hatchway was unllghted, his fall was the resuit of hls 
own car elessness. 

This was a libel by Frank Deming against the steamship Argonaut 
for Personal injuries to libelant while eiûployed in unloading the 
steamship's c^rgo. 

Hyland & Zabriskie, for libelant. 
Gonrerà & Kirlin, for défendant 

BEOWN, District Judge. The libelant, one of the steredore's men 
employed in unloading bananas from the steamship Argonaut to a 
float alongside of her, at pier 3, North river, on October 23, 1893, fell 
d&wn the open hatch of the vessel after the men had quit work, and 
was considerably injured, for which the above libel was filed. 

The libelant's testiaony, corroborated by a single witness only, 
is to the effect that after quitting work he left the float by a plank 
run from the top of the float to the deck of the steamer, for the pur- 
pose of going ashore; that it was dark; that the hatches were off, 
and that no lights were about the hatch, and that he walked into 
it, hiaving no knowledge of the danger. 

I am compeUed to flnd that the libelant's testimony is overbome 
by many witnesses for the claimant showing that there was an 
abundance of light immediately about the open hatch; that the 
lights were left there during supper-time, as work was to be resumed 
in the evening in order to clear out the dirt and empty boxes. With- 
out referring, therefore, to other points in which the libelant's story 
is contradicted, I must flnd that no négligence in the ship is estab- 
lished; since it was not négligence to leave the hatch covers off in 
the intervais of work, when the passage-way and the hatches were 
reasonably lighted. The Jersey City, 46 Fed. 134; Dwyer v. Steam- 
Ship Co., 17 Blatchf . 472, 4 Fed. 493. 

The lihelant, moreoyer, had been moving bananas taken out 
from that very hatchway. He knew its position perfectly. It was 
guarded bj'j coâmings from 12 to 14 inches high; and even if there 
had been po lights placed at this hatchway at the moment when he 
went ashore, ^f ter quitting work (if in that regard the libelant's story 
were to be adopted), it could only be by very plain carelessness of 
the libelant that he should walk into the hatch, and tumble over the 
coâmings. He does not even remember of touching the coâmings 
with his feet at ail. Other circumstances in the case diminish re- 
liance upon the libelant's testimony; but without further référence 
to thèse, the testimony as to the lights is alone sufflcient to prevent 
the libelant's recovery. Anderson v. The E. B. Ward, Jr., 38 Fed. 44; 
The Elsie Fay, 48 Fed. 700; Taylor v. Manufacturing Co., 140 Mass. 
150,3N.E. 21. 

DéCreéfor the défendant. 
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THE ELENA G. 

NBAL T. THE ELENA G. 

(District Court, B. D. Pennsylvania. Aprll 24, 1894) 

No. 11. 

SaLVAGB— COMPENHATION. 

A bark laden wlth petroleum was moored at a wharf when an explosion 
occurred near by setting flre to the wharf and corering the water with 
burning oil, The bark and cargo, worth about $35,000, were saved by the 
exertlon of flve tugs, worth $53,000, at a risk to the tugs and thelr crews. 
Held, that $6,800 was fair compensation. 

In Admiralty. Jjibel by Neal against the Elena G-. for salvage. 

J. Bodman Paul and John F. Lewis, for libelant 
Henry Flanders and Edwd. F. Pugh, for respondent. 

BUTLER, District Judge. About 4 o'clock on the moming of Oc- 
tober 9, 1892, as the respondent lay in the river Schuylldll, at the 
Atlantic Eeflning Company's wharf (at Point Breeze) laden witb a 
cargo of 39,641 cases of reflned petroleum, moored against the bark 
"Félix," an explosion occurred at the Gas House wharf, a short dis- 
tance above, setting flre to that wharf, and to large quantities of oil 
floating on the river. As the tide was down the fiâmes were carried 
rapidly to the refining company's wharf, and communicated to the 
"Félix" and respondent, creating great alarm and danger in that 
vicinity. Some members of the respondent's crew went ashore to 
cast off her Unes, but were prevented, and their return eut off, by the 
flre. The balance of the crew remained on board, unable, prob- 
ably to get off. The fiâmes spread rapidly, and there was great dan- 
ger they would reach the cargo, and cause instant destruction of 
the vessel and everything on board. Oil was stored along the wharf 
near by, and explosions f rom parts of it were fréquent. The situation 
was one of great péril to the respondent, and to everything in the 
immédiate vicinity. The tug "McCaulley" was lying alongside the 
respondent when the flrst explosion occurred, prepared to tow her 
out, in pursuance of previous arrangement She immediately en- 
deavored to get under way; but the situation was such (the 
respondent's entanglement with the "Félix," a large vessel, and 
being, probably, aground, with the water very low,) that it was im- 
possible to do more without aid than puU her a very short distance 
f rom the wharf. Persistence in the effort would, I believe, hâve been 
useless to the respondent, and dangerous to the tug. After parting 
the hawser three times, and seeing other vessels in danger lower 
down, she went to their aid, returning after the lapse of probably, 
20 minutes. The tug "Juno," whlch had been seriously on flre, was 
then présent throwing water on the burning barks. The "Mary 
Louise" and the "Churchman" arrived soon after, and the "Bradley" 
a little later. The "McCaulley" was again made fast to the re- 
spondent, and with the assistance of the other tugs, succeeded in 
puUing her and the "Félix," (still flnnly attached) across the channel; 
where they were held in place until the flre was extinguished. Sub- 
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sequently the attachment was broken, and the "Félix" soon after, 
sank, blocking up the passage sotltliTiï'àrd. 

The tugs started wità tUe rçspondent up the channel, wMch is 
narrow, and in the existing condition of the water was very difflcult 
for such towàge. Thé tide was doWn, and unusually high winds had 
driven the water ont. On the way up in search of a place of safety, 
the bark grounded, and could not be gotten off until the deptli of 
chiâ^hiiel had suflBiciently increased, — 24 hours later. While she* lay 
tliçi*e, a second flre occurred below, which again threatened her de- 
struction. The river was covered, hère and there, with floating oil, 
which was driven about, endangering ail vessels in the vicinity. The 
tugs fought this fire, and aided to prevent its spreading upward. As 
soon as Sie bàrk could be gotten off, she was takeû to a point further 
up, and moored in comparative safety. 

It may be that the services of one, or even more of the tugs might 
hâve been dispensed with. LooMng at it after the event, I incline 
to believe they might. But doubtless this did not seem so at the 
time; and the respondent's officers certainly did not suggest it. AU 
were useful. I do not think the tugs are blâmable for the respond- 
ent's grounding. In cohsidering this, and other questions respecting 
the conduct and services of the tugs, the peculiar situation must be 
kept inmind, — the condition of the channel, its shallowness and nar- 
rowness, its burning surface, the constant danger, and the prevailing 
alann throughout the vicinity. 

Sôon after the flre started at4:he reflnîng company's wharf, en- 
gines of the city flre department arrived on the street near by, and 
coinmenced throwing water. The situation was such, however. that 
I think but little of it rèached the respondent; and I believe she 
and her cargo would hâve been lost if thèse tugs, or others, had not 
gone to her assistance. I hâve not attempted a minute statement 
of the ïacts. The respondent's admission of responsibility for 
salvage services bas rendered this unnecessary. The question of 
ambunt only is open for considération. 

As we hâve seen the services involved serions danger to the tugs 
and their crews. They were highly meritorious, efBcient and suc- 
cessful; There is no rule by which their value can be measured 
with exactness. The gênerai rule on the subject is well understood, 
and is well stated by Mr. Justice Bradley in The Suliote, 5 Ped. 99 — 

"Salvage should be regarded In the ligM of compensation, and not in the 
ligM of prize. The latter Is more like a gift of fortune conferred withont 
regard to the loss or suff^rlngs of the owner, who is a public enemy, whilst 
salvage is the reward granted for saving the property of the unfortunate. 
• • • The courts should be libéral but not extravagant; otherwise that 
which is intended as an encouragement to rescue property from destruction 
may become a temptation to subject it to péril." 

Still thèse are but suggestions to aid the judgment. No two cases 
are alike, and no one is theréfore a précèdent for another. It ia 
important of course, to avoid extravagance, but it is equally im- 
portant not to withhold from dangerous and meritorious services 
their jugt reward. The difiiculty in aU cases is to détermine what 
iaa just, and not an extravagant, reward. At best the conclusion 
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reached îs but an intelligent guess; and différent minds wîll guess 
diflerently. 

The respondent and her cargo were worth about $35,000; the 
tngs were worth. $53,000. After Ml and anxions considération I 
hare conclnded to award the libelant $6,800. This may be too high 
or too low; but it is the best I can do. I am fortunately relieved 
from determining how this sum should be apportioned among the 
tugs. I must, however, apportion the payment between the bark 
and cargo, as the owners are différent. I flnd the value of the 
former to be $9,500, and of the latter $24,000. Each wiU therefore 
bear and pay its proportion of the $6,800 according to this valuation. 
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THE VOLUNTBER. 

MURRAY et al v. THE CHICAGO. 

PBNNSYLVANIA R. CO. v. THE VOLUNTEER. 

(District Court S. D. New York. May 14, 1894.) 

Collision— Steam Vbssels Crossino — Feekt Slip — Inspectors' Rtji.e III— 

LOOKODT— SiSNALS. 

A tug witU a tow alongside was going up the North river close to the 
New York shore, and approached a ferry slip. A ferryboat, boimcl for the 
slip, crossed from the New Jersey shore. The évidence was conflicting as 
to signais, the ferryboat asserting that when 300 yards distant she gave 
two whistles to the tug, and received a reply of two, after which no atten- 
tion was paid to the tug until near the slip; the tug asserting that she 
neither heard nor gave any signal of two whistles, but that, when the fer- 
ryboat was a third of the way aeross the river, the tug gave a signal of onb 
whistle, to which no answer was leceived. Held, that the tug was in fault 
for navigating too near the ferry slip and embarrasslng the ferryboat, 
and for not giving an alarm signal on receiving no answer to her own sig- 
nal; that the ferryboat was in fault for failing to keep a proper lookont 
after giving her own signal, and hence for failing to observe the attempt 
of the tug to go aeross her bow in tlme to reverse; and that the damages 
should therefore be àivided. 

Thèse were cross libels by John Murray and another against 
the ferryboat Chicago, and by the Pennsylvania Eailroad Company 
against the tug Volunteer, for damages from a collision between 
the ferryboat and a scow ip tow of the tug. 

Robinson, Biddle & Ward, for the Chicago. 
Gijodrich, Deady & Goodrich, for the Volunteer. 

BROWN, District Judge. At about 6 p. m., after dark, on the 
eyening of November 28, 1893, as the ferryboat Chicago, from 
Jersey City, was about to enter her slip at the foot of Cortlandt 
street on the ebb tide, she came in collision with a loaded sand 
scow, which was lashed to the starboard side, and in tow of the 

•Eeported by B. G. Benedict, Esq., of the New York bar. 
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tug V^lunteer, which was going up the North river just outside 
the line of the piers. 

The teatiniony of the pilot of the ferryhoat shows that after he 
had glven his flrst signal of two whistles to the tug when some 
300 yards distant, and received, as he says, a reply of two whistles 
from her, he did not pay any further attention to the tug and 
tow until he was within a boat's length of Starin's pier, which is 
at the entrance of the Çortlandt street slip; that he then saw that 
the Volunteer was coming up in front of him, and that there would 
be a collision which he could not avoid. To escape the strength 
of the ebb tide, the tug came up nearly in line with the end of 
Starin's pier, which was longer than the piers below; and she 
was proceeding quite slowly. The testimony as to the whistles 
given, is directly contradictory. The pilot of the Chicago says 
he gave to the tug a signal of two whistles and got an answer of 
two, when 300 yards out in the river. The pilot of the tug, and 
one other witness, testify that they heard no such signal from the 
ferryboat until she was dose to the pier; that the tug at no time 
gave any signal of two whistles; but that she did give a signal of 
one whistle to the ferryboat when the latter was a third of the way 
across the riter^ to which no answer was received; and that the 
tug gave no other signal before collision. 

The prépondérance of witnesses is in favor of the ferryboat, as 
to the signal of two whistles. I do not see much différence as re- 
gards the probabîlities of the case. If it is improbable that the 
tug, had she given two assenting whiètles to the ferryboat's signal 
of two whistles, would hâve kept on directly under the bows of 
the ferryboat, contrary to her agreement, and to the manifest dan- 
ger ôf her own destruction, it is equally improbable that the ferry- 
boat, after giving a signal of two whistles to thè tug, should pay 
no ftirther attention to the tug, had the tug given her a con- 
trary signal, or no signal at ail. I do not undertake to balance 
thesé probabilities, or to détermine just what the fact was in re- 
gard to thèse signais. For, aside from the question of signais, 
there are other f acts that put each in fault. 

The tug was in fault for having no separate lookout; for pro- 
ceeding so near to the New York shore, to the embarrassment 
of the ferryboat in entering her slip; for attempting to go ahead 
of the ferryboat at the mouth of her slip, when she could not do so 
without embarrassing thè ferryboat's entrance; and for violation 
of the inspector's rule ni, in not giving several short and rapid 
blasts of her steam whistle when she received no response, as her 
pilot says, from the ferryboat, to her signal of one whistle, and 
therçfore had no certain understanding as to the course or inten- 
tion of the ferryboat, but relied instead upon the surmise that the 
ferryboat would wait for the tug. 

The ferryboat is in fault for paying no further attention to the 
tug, incumbered as she was by her tow, after the signal of two 
whistles, until the tug was so near that collision was unavoidable. 
Even if she got a reply of two whistles from the tug, and had a 
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right to expect that the tug would go under her stem, in acnord- 
ance with that signal, she was not thereby absolved from the duty 
of attention to the movements of the tug until she got so near that 
collision was inévitable. Misunderstanding of signais is not in- 
fréquent; the exécution of intentions is sometimes interrupted, or 
thwarted by new circumstances. The necessity and the duty to 
maintain a good lookout continue the same. The design of the 
raies for signais is not to make them a substitute for a continued 
lookout, but to add to the previous means of safety against dan- 
ger, of which a good lookout is the chief. The City of Savannah, 
41 Fed. 891; The Clara, 49 Fed. 767; The Ice King, 52 Fed. 896. 

Had proper and reasonable attention been given to the tug, it 
must hâve been seen that she was not navigating in accordance 
with the supposed agreement of two whistles, which the pilot of the 
ferryboat testifled that he understood were given by her. The 
failure of the tugboat to turn to the left, as such signais would hâve 
required, or to check her progress towards and across the mouth 
of the slip, were so évident an indication of some misunderstanding 
or of an intention to pass ahead of the ferryboat, that had a proper 
lookout been kept, they must hâve been observed in time to enable 
the ferryboat either to repeat her signais, or give a timely danger 
signal, as in such a case she ought to hâve donc, or else to stop 
and back, as she also might hâve done, in time to avoid the col- 
lision, notwithstanding the tug's prier faults. The case is, in this 
respect, like those of The Fanwood, 28 Fed. 373, affirmed on appeal; 
and The Baltimore, 34 Fed. 660, affirmed 38 Fed. 367; The Frisia, 
28 Fed. 249, 24 Blatchf. 40; The John S. Darcy, 29 Fed. 644, affirmed 
38 Fed. 619. 

The damages must, therefore, be divided. 



THE FANWOOD.» 

DENTZ et al. v. THE FANWOOD. 

(District Court, S. D. New York. May 18, 1894.) 

1. Collision between Stbambrs — Pkoximity to Piees — Disabilitt of Ew- 

GINB. 

A tug proceeding, without necessity, about 150 feet from ferry slips, 
reversed to go astem of a ferryboat coming eut on her starboard band. 
Her engine caught on the center, the engineer was slow in prying It ofC, 
her pllot gave no signal to Indicate her disabllity, and, although the ferry- 
boat reversed as soon, apparently, as her pllot had reason to suppose that 
the tug would not keep out of the way, the vessels coUided. HM, that the 
ferryboat was not In fault. 

2. Admihaltt — Evidence— Admissions of Pilot. 

The admissions of the pilot of a coUlding vessel, not belng part of the res 
gestae, are not compétent évidence against the ship owner. 

' Reported by B. G. Benedict, Bsq., of the New ïork bar. 
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,^hi^,was a libçl by George H. Dentz and another agaînst the 
fei*^yboat Fanwood for damages to libelants' steam tug Treush by 
collisioiiv 

McGarthy & Berier, for libelants. 
De Forrest Bros., for claimants. 

BROWN, District Judge. The Treush, going down the Hudson 
river about 150 feet distant from the end of the piers, came in 
contact with the ferryboat Fanwood as she was leaving her slip 
at Communipaw. When some 250 or 300 feet distant, signais of one 
whistle were exchanged, which, under ordinary circumstances, would 
havë beeïi in abiïndant time to énable the tug to keep out of the 
way bf the Fanwood, as it waa her duty to do, by stopping and 
gbifag under the ferryboat's stem. But the tug's engine caught 
upoh thé center when the order to reverse was given, and this 
was the primary cause of the accident. The pilot of the Fanwood, 
when about 125 feet from the tug, gave a signal of three whistles. 
The tùg gave no answer, and, continuing on unchecked, her stem 
striltik' the port giiard of the ferryboat at her forward hood, thereby 
doing herself some damage, for \Fhich the above libel was flied. 

Assutaing that the liability of an engine to catch on the center, 
aûd thus delay reversing, is unavoidable, it was the tug's fault, 
and at her risk, to proceed, without necessity, so near to the end 
of the' piers and ferry slips, where, in case of this temporary dis- 
ablihg of her engine, she would not hâve either time or space for 
the performance of her duty to keep out of the way after the ferry- 
boat was seen to be coming Out of her slip. The pilot of the 
Treush, moreover, when he found that his engine was slow in re- 
versing, and had caught upon the center, should hâve hailed the 
ferryboat, or given alarm whistles to indicate his disability. He 
would hâve done so had he not supposed, as he testifies, that the 
engine would get to working backwards in time to enable Mm 
to keep out of the Fanwood's way. For this reason, apparently, he 
did not even answer the alarm signais of the Fanwood. If the 
testimony of one of the witnesses for the libelants is correct, — 
that 15 seconds was suificient time for the engineer to pry the en- 
gine off the center, and get reversing, — the captain was justifled 
in his expectation, and the additional delay was the engineer's 
fault. 

The libelants' testimony shows that the Fanwood, coming out of 
her sli^ ùnder one bell at the speed she was making, could hâve 
come to a stop within an advance of 50 feet. As the alarm whis- 
tle of the Fanwood was given when she was 125 feet distant, this 
évidence (which has not been contradicted by the défendant) in- 
dicates that the Fanwood might hâve been brought to a stop be- 
fore reaching the Une of the tug's course. The évidence leaves 
no doubt, however, that the Fanwood was stUl under considérable 
headway when her guard at her forward hood came in contact 
with the tug, since the latter was given by the shock a strong list 
to port, which threw overboard two men on board the tug. The 
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Fanwood is sought to be held on the ground that it was. her duty 
to reverse sooner than she did, and in time to avoid a collision; be- 
cause, as it is said, she ought to bave perceived and known that 
the tug was, from some cause, helpless, and that the duty of 
keeping out of the way, theref ore, devolved on the Fanwood. There 
is no doubt of this obligation, if the Fanwood knew, or had sufScient 
reason to suppose, that the tug was disabled in time to avoid her. 
But the circumstances do not seem to me to justîfy this assump- 
tion. The tug was a small boat, and unincumbered; she was pre- 
sumptively capable of being handled with great ease and facility. 
The West Brooklyn, 45 Fed. 60, 61. She was going slowly, making 
only about four knots, and could ordinarily stop and turn within 
a very short distance, — ^just how quickly the pilot of the Fanwood 
did not know, and was not presumed to know, as well as the tug's 
pilot. The tug could certainly stop, ordinarily, within short hail- 
ing distance. As soon as she became subject to any disability 
which would prevent her stopping in time, it was certainly her 
pilot's duty to give notice of it to the Fanwood when he came with- 
in reasonable hailing distance of her, or by préviens signais. He 
did neither; and, in the absence of any bail or signal from the 
tug, the pilot of the ferryboat was not called on to imagine that 
any such disability existed, or to suppose that the tug would not 
stop in time. The ferryboat reversed before the collision, and her 
quick water carried the tug ahead of her after the collision. I 
do not see any évidence sufifieient to show that the pilot of the 
ferryboat did not reverse as soon as he had reason to suppose 
that the tug could not or would not keep out of the way. The 
West Brooklyn, 45 Fed. 60, afflrmed 1 U. S. App. 88, 1 C. C. A. 415, 
49 Fed. 688. 

According to the testimony, the causes of the collision, inde- 
pendently of the eatching on the center, were: (1) The false posi- 
tion of the tug; (2) the engineer's tardiness in getting her off the 
center; and (3) the captain's f allure to hail or signal his disability. 
The évidence of the pilot's admissions, not being a part of the res 
gestae, but made some time afterwards, are not, as I understand, 
compétent évidence against the owner; it is only the master whose 
admissions, as the gênerai représentative of the owner, are thus 
admissible. The Enterprise, 2 Curt. 320, Fed. Cas. No. 4,497; La 
Champagne, 3 C. C. A. 539, 53 Fed. 293. The libel must therefore 
be dismissed. 
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WINNETT et al. v. THE DELAWARE. 

(District Court, E. D. New York. May 7, 1894.) 

Collision — Stbam Vbssbls Crossing. 

A tug having a steamship approaching on her port hand, în a situation 
Justlfying the supposition that the steamship will go under her stem, or 
stop, is not In fault for keeping up her speed. 

« Keported by E. G. Benedlet, Ksq., of the New York bar. 
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TMs t^as a Ubd by Charles H. Winnett and others against tlie 
steamship Delaware for tlie loss of libelants' tug Talisman by colli- 
sion with thé Bteamship. 

Wing, Slioudy & Putnam, for libelants. 
Convers & Kirlin, for claimants. 

BENEDIOT, DistiTict Judge. This is an action brought by the 
owners of the tijg Td.lisman to recover for the loss of that tug, which 
was sunk at about 10 o'clock on the morning of September 16, 1893, 
by the steamer Delaware, in Gedney's channel. The steamship 
was inward bonnd. The tug was towing the pilot boat Edmund 
Driggs to her station, and was crossing Gedney's channel, towards 
the Une of the black buoys. The Talisman was struck on her port 
side by thè Delaware. The flreman on the tug was killed whUe 
attempting to cast off the towing Une, the captain's arm was broken, 
and several of the crew were thrown overboard. 

The fault of the Delaware is clearly proved. The only question re- 
mainîng for considération is whether there was a fault on the part 
of the tug. The faults charged against the tug are — ^First, in omit- 
ting to stop and reverse when risk of collision was évident; second,^ 
that the engineer of the tug left his post at a critical moment, when 
he ought to hâve executed an order which might hâve avoided the 
collision. I flnd neither of thèse charges sustained. The tug had an 
undoubted right to cross Gedney's channel as she did. It was the 
duty of the steamship to avoid her, and it was equally the duty of the 
tug to keep up her speed. In my opinion, it would hâve been a 
fault on the part of the tug to hâve stopped, under the circumstances. 
The vessels were on crossing courses, and in Gedney's channel. 
When the Delaware approached near to the tug, the tug had reached 
the western side of the channel. The situation justifled the pilot 
of the tug in supposing that the steamship would go under his stern, 
or stop, and repelled any supposition that the steamship would pass 
ahead of him^ and over to the western side of the channel. If he had 
acted on such a supposition, and stopped, he would hâve been at 
fault. I also flnd that the collision was in no way attributable to the 
fact that the engineer of the tug left the engine, and ran, at the last 
moment, to save his lif e. 

There must be a decree for the libelants, with an order of référence 
to ascertain the damages. 
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BGAN V. BARCLAY FIBRE CO.' 
SMITH T. SAME. 
(District Court, S. D. New York. May 7, 1894.) 

1. Demubragb— Bill of Lading— Deliveky "as Soon as Possible." 

A provision In a bill of lading requlring deilvery "as soon as possible" 
Is équivalent to a provision for quick dispatch, and requires tlie consignée 
to make use of ail means of discharge readily available, and does not ad- 
mit of a détention of the vessel to suit the convenience or business pur- 
poses of consignor and consignée. 

2. SaMB— DiSCHARGB AT CONSIGNEE' S CONVENIENCE— LlABILITY. 

Where défendant had a slip, on each side of whlch were suitable places 
for discharge, and two of the boats of libelant B. arrived there to dis- 
charge at the same tlme, but défendant, for its convenience, allowed the 
dlscbarge on one sIde of the slip only, held, tbat libelant vyas entitled to 
demurrage for the détention of his boats for any period over and above 
the tlme It would hâve taken tbem to discharge slmultaneously on oppo- 
site sides of the slip; and a second libelant. S., whose boats arrived sub- 
sequently to B.'s, was held entitled to demurrage for the period after E.'s 
boats should hâve been unloaded, and before S.'s boats began to dis- 
charge. 

Thèse were two libels — one by John Egan, and the other by John 
A. Smith — against the Barclay Fibre Cîompany, for demurrage for 
détention of libelant's canal boats on delivery of cargo, 

T. Clément Campbell, for libelant. 
Peter Cantine, for respondent. 

BROWIST, District Judge. The bills of lading required deliTery 
of the cargo "as soon as possible." This is équivalent to a provision 
for quick dispatch in unloading, and required the consignée to 
make use of ail the means of discharge that were readily availa- 
ble; it did not admit of a détention of the vessels for such a dispo- 
sition of the cargo as merely suited the convenience, or the busi- 
ness purposes, of the consignor and consignée. 

Each libelant had two canal boats loaded with wood. Egan's 
two boats arrived at Saugerties on the 29th of June. The défend- 
ant had a slip there in Esopus creek, and on each side of the slip 
were suitable places for the discharge of wood. TJnder such a stip- 
ulation in the bill of lading, I think it was the duty of the con- 
signée to admit of the discharge of the two vessels at both places 
at the same time, on the two opposite sides of the slip; and to supply 
men enough to remove the wood as fast as it was put upon the 
wharf by the vessel's men. The défendant, for its convenience, 
allowed the discharge on one side of the slip only, where a car 
track could be made use of for removing the wood to a shed some 
flve or six hundred feet distant; and the second boat had, there- 
fore, to wait until the flrst was discharged. 

The libelant chose to employ but four men to unload his wood. 
His witnesses testified that thèse were sufflcient to remove the 
wood in two days. But what the men hired were capable of do- 

• Reported by E. G. Benedlct, Esq., of the New York bar. 
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ing, is not the question. The question is whether the défendant 
caused any furtHer delay by not removing the wood as rapidly as 
the men employed by the libelant were prepared to remove it f rom 
the boat, and would hâve removed it, but for the defendant's delay. 
The évidence shows a little delay through imperfection in the track, 
and also ia the changes for empty and loaded cars. The time that 
the foup men employed by the libelant would take to remove the 
wood can be be arrived at best by Ibpking at the current rate of 
wagès, the amount which the men expected to earn, the amount 
they usually received per day, and the rate per cord at which 
they contracted to unload thèse boats. This évidence shows that 
from 30 to 40 çords per day is ail that the four men expected to 
remove, or would ordinarily hâve removed without any delays, and 
consequently that nearly three days would be required for the 
unloading of éach of Egan's boats, which had 110 cords each. 

There was no delày in the préparations for unloading after the 
arrivai of Egan's boats on Thursday, the 29th of Juue. Work was 
begun on iFriday the 30th; on Saturdây the men worked three- 
quarters of a day only. As July 2d was Sunday, and the 4th a 
holiday, th^ee days for unloading 110 cords would carry the unload- 
ing of the flrst boat to the fôrenoon of the 5th. The deck load 
of the second boat bèing previously removed, her discharge was 
completed upon the 7th. The flrât boat should, therefore, hâve 
been fuUy discharged by the fôrenoon of Wednesday the 5th; and 
the other boat by the same time, on the opposite side of the creek. 
This libelant is, therefore, entitled to two days' demurrage on both 
boats, which I find to be of the value of |6 each per day, including 
the men, making 124, or with interest, $25.20. 

Mr. Smith's two boats arrived with about 83 cords each on the 
30th of June. The défendant is not responsible for the delay 
caused by the use of the wharf by Egan's boats up to the time 
whien his two boats should hâve been discharged, viz., by noon of the 
5th of July. Mr. Smith employed the four men previously em- 
ployed by Egan, and began discharging on the 7th, as soon as Egan's 
boats were unloaded. Upon the rule above stated, each of thèse 
boats should hâve been discharged in two and a half days, on the 
opposite sides of the slip, and the discharge completed by the night 
of Friday the 7th. The discharge was not completed until the 
13th, Smith is, therefore, entitled to six days' demurrage on his 
two boats, amounting, at the same rate, to |72, adding interest, 
175.60. 

Decrees may be entered accordingly, with costs. 
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JONES V. BTEJRETT LAND CO. 

(Circuit Court of Appeals, Nlnth Circuit. Aprll 26, 1894) 

No. 106. 

L Writs — Service bt Publication— Time for Appbarance. 

The amendment of Oiv. Prac. Act. Wàsh. Terr. § 64, relating to serv'ce of 
summons by publication, by act of 1875, requlrlng a défendant so notlfled 
"to appear as if personally served within the county in wWcli the com- 
plalnt Is flled on the day of the last publication," prescribed the tlme of 
appearance, which must be within the 20 days flxed by section 60 in 
case of Personal service within the county. 

fl. Samk— Publication of Complaint. 

Oiv. Prac. Act Wash. Terr. § 63, authoFizing an order "that service be 
made by the publication of the summons," as amended In 1875 by omittlng 
the words "of the summons," dld net require publication of the complalnt 
with the summons. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was an action of ejectment by Charles F. Jones against the 
Everett Land Company. The circuit court directed a verdict for 
défendant, and entered judgment accordingly. Plaintiff brought 
error. 

Wm. Lair Hill, Junius Rochester, A. D. Warner, W. R. Davis, 
and W. Scott Beebe, for plaintif? in error. 
Francis H. Brownell, for défendant in error. 

Before McKEKNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

McKENNA, Circuit Judge. This is an action of ejectment, 
brought by plaintiff in error against the défendant in error in the 
United States circuit court, district of Washington. Both parties 
dérive title from Perrin C. Preston; the plaintiff by warranty 
deeds, and the défendant by sheriff's deed under a decree of fore- 
closure of a mortgage given prior to the deed to plaintiff in error. 
The controversy between the parties is at to the sufflciency of the 
service in the foreclosure suit. The suit was brought September 
2, 1876, and service was made by publication, and gave 30 days to 
appear. The plaintiff contends that it should hâve required Perrin 
to appear within 60 days after service, the service being completed 
after the publication of the summons. 

The provision for the issuance and service of summons is as 
foUows : 

"Sec. 60. The clerk shall endorse on the complalnt the day, month, and 
year the same is flled, and at any tlme within one year after the flling of the 
same, the plaintiff may hâve a summons issued. The summons shall run 
in the name of the United States of America, be signed by the clerk, tested 
in the name of the judge of the court from which It issues, be directed to de- 
fendant, and be issued under the seal of the court The summons shall state 
the parties to the action, the court In which it is brought, the county in which 
the complalnt is filed, and cause and gênerai nature of the action, and require 
the défendant to appear and answer the complalnt within the time mentloned 
In this section, after the service of the summons, exclusive of the day of serv- 
v.eiF.no.e— 34 
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Ice, or that Judgment by defeult wiU be taken against him, according to the 
prayer of the complatat, tinrtefly atatiag tlxe sum o( money or other relief de- 
manded in the complaint, and tbe clerk shall also endorse on the summons 
the names oî thé plaiatiff'S ttttorneys. The tlme in whlch the suinmons shall 
require the défendant to answer the complaint shall be as foUows: First: 
If the défendant is served within the côunty in which the action Is brought, 
twenty (20) days. Second;; If the défendant is served ont of the county, but 
in the disWct in whlCh tiiè action is brought, thirty (30) days. Third: In 
ail other cases, sixijr (60) days." 

The otà,ët of publication and time is provided for in section 64, 
which i^ as follows: 

"Sec. 64. The order shall direct the publication to be made in a newspaper 
to be deslgnated, as most likely to giye notice to the person to be served, and 
for such length of time as may be deemed reasonable, at least once a week, 
and not less than six (6) weeks. In case of publication; where the résidence 
of an abse^nt défendant is known, the court or judge shall also direct a copy 
of the summons and complaint to be forthwith deposited in the post office, 
directed to the person to be served, at his place of résidence. When the fore- 
going provisions hâve beén éom/pUed with, the défendant] so notified, shall be 
required to appear as if personally served within the county in which the com- 
plaint is flled on the day of the last publication, proof theréof beins; made by 
the affldavit of the publistièi» or his f oreman, and flled before default Is taken. 
Actual pwsonal SCTVlce of the summons, elthër within or without the territory, 
supersedes the necessity of publication." 

The part in italics was added as an amendment in 1875. Other 
amendHïents were niade, not necessary to notice. 

The défendant in error contends that this amendment makes the 
first subdivision of section 60 applicable to service by publication ; 
and plaintifl, on the contrary, insists that it prescribed merely the 
manner of appearance, not the time of it. We think the defend- 
ant's View is correct Section 60 provides: "The summons shall 
* * * require the défendant to appear and answer the com- 
plaint within," etc.,— that is, answer ît in the manner provided by 
law; and this manner of appearance is made applicable to ail sum- 
mons, no matter withiû what time to be answered. To provide 
it again by an amendment was useless. On the other hand, an 
amendment was necessary to make the first subdivision of sec- 
tion 60, instead of the third subdivision, apply to service by publi- 
cation; and it was natural enough to insert itin section 64, as the 
section was concerned with that topic. 

It is also mrged by plaintiff that the court had no jurisdiction to 
order publication of summons against Preston, because section 63 
provides that "service may be made by publication • * * (3) 
in an action for sale of real property ♦ * « under a mortgage." 
A complète answer to this is that the action was for the sale 
of real property under a mortgage, — strictly so as to Preston, for 
it was the only relief prayed against Mm, 

Another point is made by plaintiff that a copy of the complaint 
was not published with the summons, as the practice act required. 
There is plausibUity given to this point, because section 63, as it 
existed in 1873, contained the words that "such court or judge may 
grant an order that service be made by the publication of the 
summons." In 1875 the section was amended in several particulars, 
and the words "of the summons" omitted. But a careful eonsid- 
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eration of other sections, and in view of the universal cnstom erery- 
where, as far as we hâve knowledge, or our attention has been di- 
rected, together with the spécial contemporaneous practice in Wash- 
ington, as stated to exist by the learned judge who tried the case 
in the circuit court, conAdnce us that it was not the intention ot 
the législature to require the publication of a copy of the complaint. 
What was meant by service by publication had become established, 
and we feel sure that if the législature had intended a différent 
meaning — ^a radical departure — it would hâve declared directly that 
a copy of the complaint should be published. 

There being no error in the record, the judgment is therefore 
afflrmed. 
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UNITED STATES TRUST CO. OF NEW YORK v. OMAHA & ST. L. 

RY. CO. 

(Circuit Court, S. D. lowa, W. D. May 14, 1894.) 

l. Courts— CoNFLTCTiNG State and Fbdebal Juhisdiction— Qarnishmbnt of 
Recbivbh. 

Where a receirer appolnted by a fédéral court Is brought into state courts 
ttoough garnishment proceedings instituted by creditors of persons em- 
ployed in the opération and maintenance of the railroad over which the re- 
celver was appolnted, the Intent of such proceedings belng to reaeh the 
wages, In the receiver's hands, of such employés, and to appropriais such 
wages to the payment of debts owing to the garnlshlng creditors, lield: 
(1) That the receiver and sald employés belng In the service of the fédéral 
court, and the fédéral court being the proper forum In whlch to litlgate 
such matters, such coiu"t will, by Its order, proteet said receiver from the 
serlous Inconvenience, expense, and possible hazard of litigating in the 
State courts the matters involved in such garnishment proceedings, and Its 
employas from belng starved out of its service, and the effleiency of the 
road from belng thereby Impalred. (2) That even though such garnish- 
ment proceedings mlght be brought without leave of sald fédéral court 
first obtalned, yet payment of any judgments therein rendered against the 
receiver is subject to the gênerai equity jurisdiction of, and must be passed 
upon by, the fédéral coiurt appolntlng the receiver. Act Aug. 13, 1888, 
c. 866, § 3. 

3. Samb — Peevbnting Prosectjtion of Garnishment op Rbceivee. 

And even if such garnishment proceedings in the state courts might be 
enjoined, as brought without leave, by injunction issulng out of such 
fédéral court, and in the exercise of Its gênerai equity powers (which is 
not now declded), this court will not issue such enjolnlng writ where the 
desired resuit may otherwlse be effectively aecomplished. 

3. Samb. 

Under the (acts abovc stated, the fédéral court may issue Its order dl- 
rectlng the receiver, after service on hlm of garnishment notice or process, 
to file copy of such order, and thereafter to take no further part in such 
garnishment proceeding, and provldlng that, if such proceeding be further 
proseeuted, the clalm therein, or any judgment rendered thereon, shall 
not be allowed to be flled in such fédéral court, or be pald by the receiver, 
or out of fuuds in hls hands. 

This was a suit by the United States Trust Company of New 
York against the Omaha & St. Louis Railway Company, in which 
J. F. Barnard was appointed receiver of the railway company. 
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Thereafter said receîveir made application to the court for an order 
and writ of injunction, with référence to gamislunent proceedinga 
about to be bronght in the state courts to reach. wages of hia em- 
ployés in his hands. 

Sbeldon & Sheldon, for United States Trust Oo. 
N. M. Pusey, for Omaha & St. L. Ey. Co. 

WOOLSON, District Judge. The following facts appear from the 
application of the receiver: The raUway under his management 
extends from Oouncil Bluffs, lowa, into Davies county, Mo., thus 
lying partly in the state of Missouri and partly in the state of lowa. 
Différent persons, residing in the state of Missouri, and who claim 
to be creditors of employés engaged — in the state of Missouri — in 
operating and maintaining said Une of railway, are about to insti- 
tute, in the courts of the state of lowa, actions for the collection 
of debts by said persohs alleged to be due to them from said em- 
ployés, and, as part of said actions, to attach, by garnishment pro- 
ceedings against said receiver, the wages due to said employés for 
services by said employés performed in and about said railway 
and the maintenance and opération thereof; that said creditors 
of said Missouri employés will bring said actions in the state of 
lowa, instead of in the state of Missouri, expecting thereby, in said 
lowa actions, to secure judgments, effective against said receiver 
as garnishee, to an extent greater than such creditors could hâve 
secured, under the exemption statutes of Missouri, had such actions 
been brought in said state of Missouri, where said employés réside; 
that said employés are thus put to great hardship and loss in the 
matter, and the receiver to great trouble and expense if he be com- 
pelled to attend to the défense of said garnishment proceedings 
and to his relation thereto as garnishee défendant. Complaint 
is also made by the receiver as to similar actions about to be brought 
in the ïowa courts, by lowa creditors, wherein said receiver is to 
be garnished. The receiver avers that said garnishment proceed- 
ings are "improperly brought, and such suits in the state courts are 
without jurisdiction, untU leave to bring the same be lirst granted 
by this court;" wherefore the receiver asks for an order that ail 
such actions as are above described be brought by intervention 
in the proceedings pending in this court, and for a writ of injunc- 
tion enjoining the bringing of said actions in the state courts of 
lowa, without leave therefor being first granted. 

That the bringing of actions in the state courts by creditors of 
the employés engaged in connection with said railway, to be accom- 
panied with garnishment of the receiver, must necessarily be at- 
tended with trouble and expense to said receiver, cannot be doubted. 
Thèse actions, it is weU known, are generally for comparatively small 
amounts, and are brought mostly before justices of the peace, over 
wide-spread area, and in any county in which, under the statutes 
of the state, service may bé had. They thus become to the re- 
ceiver a matter of serions inconvenience, if not of possible hazard, 
because of the judgments that may be therein rendered. 
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But to our mind there is a considération of a much more serions 
nature. Tlie railway company is in the hands of this court. Its 
employés are in the service of this court. It is the duty of the 
court, through its receiver and employés, to maintain and operate 
said road as efficiently as practicable. The court recognizes that 
thèse employés are generally dépendent for their living upon the 
■wages contracted to be paid them for their lahor upon and in con- 
nection with said railway. Thèse garnishment proceedings are 
instituted for the purpose of collecting debts due to outside cred- 
itors; and the intent is to seize and appropriate thèse wages — the 
livelihood — of thèse employés for the payment of such debts. In 
other words, the wages of the employés of this court, necessary for 
their présent living, are, in thèse garnishment proceedings, to be 
diverted from such use. The effect must be to diminish the power 
of this court to operate the road. To take away the support of 
the employés is to cripple the efflciency of such opération, and this 
court is not powerless to prevent its employés from bèing starved 
out of its employ. 

For the présent purposes, it is not necessary to décide whether 
or not the actions above described may be brought without the 
leave of this court flrst granted therefor. If they may be brought 
without such leave, yet, by the provisions of the statute relating 
thereto (25 Stat. 433, § 3), payment by the receiver of the judg- 
ments therein rendered could only be made after this court had 
passed thereon. This statute expressly subjects such actions "to 
the gênerai equity jurisdiction of the [United States] court in which 
such receiver was appointed, so far as the same shall be necpssary 
to the ends of justice." 

We hesitate to attempt a process of injunction which may in 
any event or to any degree aiïect actions pending or about to be 
brought in the courts of the state. The expressed will of congress 
and the uniform policy of the fédéral courts are opposed to the 
issuance of such injunctions, save in a very few exceptional cases, 
not necessary to be hère described. In the présent case we do not 
flnd such writ required. The effect desired can be otherwise at- 
tained. This court not only does not sanction, but it expressly 
disapproves of, the bringing of thèse garnisheeing actions. The 
power and practice of this court are ample for the considération 
of such applications as may be necessary to décide with référence 
to the appropriation of the wages of the employés of this court 
to the payment of such debts; and such applications must be made 
to this court, before funds in the hands of the receiver wUl be 
permitted to be thus appropriated. From this court and its re- 
ceiver is due, and cheerfully extended, to the courts of the state 
«f lowa, that considerate courtesy which such courts justly merit; 
but the receiver cannot be permitted to litigate therein matters re- 
lating to the wages in his hands belonging to the employés of this 
court. In this court is found the proper and accepted forum there- 
for. 

The receiver is therefore directed, upon service of notice of garnish- 
ment upon him, as receiver, in said state courts, to file therein a 
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<»rtîfled copy of the ordet tereto appended, and thereafter to take 
no further part as sucb reeeiver in aaid action; and if, notwith- 
standing the flling of such certifled order, the clàimant or plaintiff 
in such action shall prosecute said proceeding, such garnishing 
plaintiff or clàimant will not be granted leave nor allowed to file 
herein tlie claim therein presented, or any judgment he taay hâve 
obtaiaed therein; nor will he be decreed or permitted to receive, 
f rom said receiver or ont of the f unds in his hands, any costs therein 
incurred, or any wages or funds that may be due or that may 
belong to the alleged debtor in said garnishment proceeding. 

OALDWELL and SANBORN, Circuit Judges, concur in the con- 
clusion, and approve the order. 



Thç clerjc of this court wUl enter of record the foUowing order, 
and furnish duly-certified copies thereof to said receiver, upon his 
demand therefor: 

Now, on this 21st day of April, A, D. 1894, there coming reg- 
ularly on for hearing the application of J. F. Barnard, receiver of 
said railway company, heretofore duly appointed by this court, 
with référence to the action to be by him taken in garnishment 
proceedings against him, as hereinafter stated, and it being shown 
to this court that creditors of employés of this court, employed 
in the maintenance and opération of said railway company, are about 
to institute, in the courts of the state of lowa, actions for the 
collection of debts alleged to be due from said employés to said 
creditors, and wherein it is intended that said receiver shall be 
garnished for wages alleged to be due, or that may hereafter fall 
due, to such employés for labor with référence to said railway, 
which said actions and said garnishment proceedings therein would 
cause said receiver great inconvenience, trouble, and expense, which 
might be greatly lessened were said creditors to apply in such mat- 
ters directly to this court, which is open and ready to attend 
thereto when application is made therefor; and it further appear- 
ing to this court that the efflciency of said receiver in the main- 
tenance and opération of said railway would be greatly impeded 
by the prosecution of said garnishment proceedings, and the ap- 
propriation therein of the wages of said employés, — it is therefore 
and hereby accordingly ordered that whenever said receiver is served 
with notice of garnishment, or any other notice, writ, or process, 
îssuing ont of or pertaining to any of the courts of the state of 
lowa, and whereby is sought to be attached, garnished, or appropri- 
ated any wages due, or that may become due, to any employé of this 
court, through said receiver, that, on or before the return day, — 
when by said notice, writ, or other process said receiver is directed 
to appear or answer or make a showing with référence thereto, 
and whether under oath or otherwise, — said receiver do file with the 
officer serving said notice, writ, or process, and with said court 
or the clerk thereof, as the case may be, a certifled copy of this 
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order, and do, as said receiver, respectfully décline to proceed fur- 
ther therein; and it is further ordered that, if any plaintiff or 
claimant in or under said garnishment action, notice, writ, or pro- 
cess shall thereafter further proceed therewith in said state cotirt, 
such plaintiff or claimant shall not be granted leave nor allowed to 
file in this court any application or claim for payment of or with réf- 
érence to said claim so set up in said state court or judgment there- 
on (if any rendered thereon), nor shall he be decreed or permitted 
to receive therefor from said receiver or through this court, in any 
manner, any wages or funds that at any time may be in the hands 
of said receiver, which may be due or belong to any alleged debtor 
in such garnishment proceedings, nor the payment of any costs in 
such proceedings incurred. 

NOTE. The above order was subsequently so modified as to permit the 
copy to be filed with the oflacer serving the process, etc., to be an uncertifled 
copy. 



EIOHABDSON v. WALTON et al 
(Circuit Court of Appeals, Third Circuit April 27, 1894.) 

No. 15. 

Apfbal— AsSiaNMBNT OF Error. 

Where error Is alleged in the flndings of fact embodied in a decree of a 
lower court, the asslgnment, to be entltled to considération in the appellate 
couft, should speciflcally and plainly point out the particular eiror al- 
leged. Bank V. Rogers, 3 C. C. A. 666, 53 Fed. 776, foUowed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Delaware. 

This was a suit by Charles Eichardson against Ephraim T. Wal- 
ton and Francis N. Buck, former copartners, wherein the bill of 
complaint prayed that the articles of dissolution be declared to 
hâve been procured by fraud and duress, and that the same be 
reformed in accordance with the real value of the firm's assets at the 
time of said dissolution. The case is fuUy reported in 49 Fed. 888. 
The complainant now appeals from the decree of the circuit court. 

S. S. HoUingsworth, Henry N. Paul, Jr., and Anthony Higgins, 
for appellant. 
Benj. Nields and George Gray, for appellees. 

Before DALLAS, Circuit Judge. and BUTLEE and GEEEN, 
District Judges. 

DALLAS, Circuit Judge. The parties to this suit had been part- 
ners for a number of years, when negotiations to dissolve that rela- 
tion were entered upon, which on July 13, 1885, resulted in the 
exécution of articles of dissolution, by which the plaintiff sold to the 
défendants ail his interest in the partnership business and property, 
except certain claims and accounts, at a price and upon terms 
therein set forth. On October 12, 1888, the plaintiff ûled his bill 
to hâve thèse articles of dissolution declared to hâve been procured 
by fraud and duress, and for reformation thereof "in accordanc* with 
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the real value of tlie flrm's assets at the time of the dissolution," 
wMch tlie complainâht alleged was much greater tlian the value 
which had been placéd upon them when the agreement was made. 

There is no ground upon which the charge of duress can be sup- 
ported. The principal question is, did the défendants perpetrate 
a fraiid upon the plaintifif, by which he was led to enter into the 
contract in question? The allégation of the plaintiff is that the 
contract was in part ba^ed upon an estimate of the profits of the 
firm îop the then current year, which estimate was accepted by 
the plaintiff ùnder the belief that the défendants had no knowl- 
edge of the exact amouùt of those profits, whereas they were then 
fùUy and accurately informed of thelr amount, but designedly con- 
cealed their knowledge, and the fact that they Avere pbssessed of it, 
from the plaintiff, who, in conséquence, agreed to accept, with 
Tespect to said profits, a sum much less than their tnie amount. 
The défendants admit that in the negotiations which led up to the 
contract the profits referred to were considered, and that they were 
involved in the agreement which was embodied in that instrument; 
but they assert that the estimation of their amount, which, after 
considérable discussion, ; was acqtîiesced in by both parties, was 
arrived at in good faith upon their part, and they positively deny 
that they then had any information upon the subject which they 
withheld from the plaintiff. The learned counsel for the appellant 
ask us to independently consider this question pf fact, because, as 
they suggest, the circuit court made no flnding upon it; but this 
suggestion is incorrect. That court, with référence to this matter, 
said: 

"The burden of proof Is upon the plaintiff. The bill- charges fratid, and 
a reformation of the articles of dissolution Is sought To entitle the plain- 
tiff, to relief, the proof shou,ld be free from ail doubts, and convlncing; but 
they do not appear so to be, to "us. Taklng the proofs as a whole, this much 
can be safely said: That the évidence Is not so clear and satisfactory as to 
justify a decree sustalning the charge." 

Both as to law and fact, we concur in this statement. That the 
burden was upon the complainant to establîsh the fraud which 
he alleged, by clear and satisfactory proof, is unquestionable; and 
that he failed to do so, our exarainatlon of the record has entirely 
satisfled us. But, if this question of fact had been a doubtful one, 
this court would not hâve been dlsposed to review the finding of 
the court below with respect to it, in the absence of any assignment 
specificaUy pointjng out, and indicating with particularity, the pré- 
cise error alleged and relled upon. Bank v. Eogers, 3 0. C. A. 670, 
53Fed.776. 

What has been said is conclusive, and therefore it is not neces- 
sary to consider any other of the points which are dealt with in the 
opinion of the court below. The decree is aflrmed, with costs. 



(April 30, 1894.) 

PEB CUBIAM. Since the foregoing was written, attention has 
been directed to the circtimstance that the statement quoted from 
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the opinion of the court below was not embodied in its decree. 
(jonsequently, what bas been said as to the absence of a spécifie 
assignment of error is inapplicable. TMs, however, does not aflect 
the judgment heretofore announced, inasmuch as this court did, 
for itself, examine the question of fact referred to. 



OLAP et al. t. INTERSTATE ST. RY. CO. 
(Circuit Court, D. Massachusetts. June 5, 1894.) 

No. 3,214. 

Kbceivebs— Bhanch Roads. 

After the appointment of a receiver for a street-rallway company, the 
court will not appoint a separate receiver for one of its branches, especially 
where such branch has ceased to be operated, by reason of the destruction 
of its power house. 

In Equity. On pétitions of Boston Safe-Deposit & Trust Company, 
trustée under mortgage of the Attleborough, North Attleborough & 
Wrentham Street-Railway Company, Charles Francis Adams, owner 
of certain bonds of the Interstate Street-Railway Company, and the 
General Electric Company, owner of certain shares of stock of the 
Attleborough, North Attleborough & Wrentham Street-Railway Com- 
pany, for appointment of separate receiver in the suit of Harvey 
Clap and others against the Interstate Street-Eailway Company. 

William G. Eoelker, for complainants. 

E. W. Burdett, for complainant United Traction & Electric Co. 
Gaston & Snow and Solomon Lincoln, for complainant Boston Safe- 
Deposit & Trust Co. 

H. E. Warner, for complainant Charles F. Adams. 
Charles H. Tyler, for complainant General Electric Co. 
Walter H. Barney, for respondent receiver. 

COLT, Circuit Judge. The only question properly raised by thèse 
pétitions is whether the receiver, Cornélius S. Sweetland, shall be 
discharged from the possession and control of that portion of the rail- 
way lines of the Interstate Street-Railway Company known as the 
Attleborough, North Attleborough & Wrentham Street-Railway Com- 
pany, and a separate receiver appointed to take charge of that prop- 
erty. The real controversy between thèse petitioners and the In- 
terstate Company ean^not be determined oxcept upon proper plead- 
ings and proofs. Whether the Interstate Company acquired a valid 
title to the Attleborough road, or whether the second issue of bonds 
by the company was in excess of the amount aUowed by law, and 
other matters in dispute which are set out in the pétitions and ac- 
companylng affidavits, cannot be decided by the court at this stage 
of the proceedings, but must await a full hearing according to the 
usual course of equity procédure. As the case now stands, I hâve 
simply to détermine whether, in the exercise of a sound discrétion, 
another receiver should be appointed to manage the Attleborough 
Branch. The office of a receiver is merely to préserve the property 
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penaîiig Bîilt, kiïd lie répresents eqtiàly «fl daimants. To appoint à 
sëparaite recèiver for eacà distinct intérest is inadvisaMefor maiiy 
apparent reasons. Mr. Sweetland "wfts appointed receiver December 
22, 1893. In January the power house%urned down, and since ttien 
the road has not been Operatëd. Asthe property is now situated, 
I cannot see what advantage could be derived f rom the appointment 
of an additional receiver. The property is not large, and the serrices 
of another receiver are not necessary. It would only increase ex- 
penses, and the situation would be further complicated by a divisiou 
of the property, and by separate, andperhat>s hostile, administrations 
of différent portions of it. If the road were running, the court might, 
upon the showing made by the petitioners, direct the receiver to keep 
a separate account of the receipts and disbursements of the Attle- 
borough Branch, but, in the présent condition of affaira, I see no 
necessity for making any such order. The burning of the power 
house has stopped the running of cars, much to the inconvenience 
of the public. If this had net happenéd, the effort would hâve been 
made to continue the road in opération while it remained in the hands 
of the court; but as this cannot be done, owing to this accident, I 
hardly thrnk it within the legitimate powers of the court for it to 
undertake to set the road in opération again by the outlay of any 
considérable sum of money, unless it should be requested so to do by 
ail the parties in intérest. It is not the business of the court to 
build railroads or to set railroads in opération which hâve ceased to 
run, but its duty is to préserve the property which cornes into its 
hands untU it passes to the rightful owuers, and incidentally, in 
furtherance of this end, to continue the opération of the railroad 
where it is practicable. Pétitions denied. 



SPOKANB COUNTY V. CLARK. 

(Circuit Court, D- Washington, B. D. May 1, 1894.) 

Kationai, Banks— Insolvbnct— Trust Funds. 

Under Hev. St. | 5242, whleh forbids ail préférences among the cred- 
Itors of Insolvent national banks, a county whose money has been depos- 
Ited by the county treasurer lij a national bank that has become Insolvent 
has no superlor rlght over other deposltors In the assets of the bank where 
It Is not shown that the Identlcal fund deposlted by the treasurer, or the 
proceeds of such funds, hâve corne into tiie hands of the receiver. 

In Equity. On motion for injunctîon. , 

Suit by Spokane county against F. Lewis Clark, as receiver of 
the First National Bank Of Spokane, to obtain payment in full of 
its deposit in Said bank. Complainant moves for an injunction 
to forbid payment of dividends to creditors pending suit. 

James E. Fenton and D. W. Henley, for plaintiff. 
0. S. Voorhees, for défendant. 

HANFORD, District Judge. By ita bill of complaint in this 
case, Spokane county asserts against the gênerai creditors of an 
insolvent national bank a right of priority of payment, notwithstand- 
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îng the provisions of section 5242, Rev. St, which forbids ail préfér- 
ences among creditors. Tke right to priority Is claimed on the 
ground that the offlcers of the bank, at the time of accepting the 
deposit, knew that the money was in the officiai custody of the 
treasurer, and therefore a trust fund. Money held by a bank as 
trustée is not part of its assets, nor legally subject to claims of its 
creditors. If the money had been kept intact as a spécial deposit, 
or if it were possible to prove that any of the complaiaant's money, 
or any securities or property acquired by the bank, by investment 
of money with which it had been mingled, came into the receiver's 
hands, according to principles of equity now firmly established, 
the right of the complainant to the relief prayed for would be clear; 
but there is no averment in the bill of complaint that the money 
deposited can be traced, nor that the estate which has corne into 
the receiver's hands includes securities or property of the bank 
acquired since receiving said deposit It does not appear that any 
of said money was invested, nor that it was not ail paid out to other 
depositors or creditors before the bank closed its doors. The com- 
plainant's argument is based upon an assumption that the bank 
profited by tortiously converting the money. That the bank could 
not acquire title to money of the county by its own wrongful act 
is manifestly true; but when the holder of trust funds has actually 
expended the same, and become insolvent, a practical difficulty in 
the way of restoring the money to its owner arises, which can no 
more be overcome by a court of equity than by any other human 
agency. That very difficulty confronts the complainant and the 
court in this case; for it is a fact that, in place of actual money 
in the bank when it suspended, there was only a légal liability, 
arising from the conversion and expenditure of the money deposited 
by the treasurer. The practical difficulty of the case is not dimin- 
ished in the least by characterizing the conversion as a tort, or by 
any stronger term, for the fact remains that the money is gone. It 
cannot be recovered until found. The plaintifl's right in this suit 
attaches, not to spécifie property to which it has title, but onlv to 
a chose in action. The law forbids préférences in the distribu- 
tion of the estate of an insolvent national bank among its creditors, 
and makes no exceptions of debts due to municipal, county, or state 
governments, nor in favor of claims arising ex delicto. The stat- 
ute is founded upon principles of justice and equity, and I find 
in the facts of this case no basis in reason for a decree requiring 
the receiver to take from other creditors their just and ratable 
portions of what may be left to them of the assets of this bank, in 
order to save Spokane county or its treasurer from loss. I hâve 
considered ail of the authorities cited upon the argument, but, 
inasmuch as the suprême court of the United States has made 
several décisions bearing upon the vital questions at issue, it is 
not expédient for me to review or comment upon other authorities. 

In the case of National Bank v. Insurance Co., 104 U. S. 54, the 
décision affirms that if money deposited in a bank belonged to a 
third person, and was held by the depositor in a fiduciary capacity, 
its character is not changed by being placed to his crédit in his 
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baak acéoimt^ and that equîty wlll follow a fund through. any num- 
ber of traûÉaiutations, and préserve it for the owner, so long as 
ît can be identifled; and, if trust funds are mingled with. othei 
money, the wliole will be treated as trust funds, except so far as 
the other money can be distinguished and separated. Accordingly, 
it was detennined in that case that a banker's lien upon money 
and securities on deposit cannot prevail against the equity of the 
bénéficiai owûer of which the bank bas notice, either actual or 
constructive. The complainant has failed to bring the case at bar 
within the raie established by the suprême court in the above- 
mentioned décision, by not alleging that any of the money deposited 
by the treasurer can be traced to the custody of the receiver and 
identifled, or that any of said money has been mingled with the 
property which bas corne into his hands. 

The case Peters v. Bain, 133 U. S. 670, 10 Sup. Ot 354, was a 
suit in equity by the receiver of an insolvent national bank. One 
of the purposes of the suit was to charge property in the hands 
of assignées of an insolvent copartnership with a trust in favor 
of the bank, because it had been bought with moneys of the bank, 
which certain members of the flrm, who were officers of the bank, 
had wrongfuUy nsed for that purpose. The receiver, by whom 
the case was a]^pealed to the suprême court, assigned for error 
that the circuit court held that he was entitled to a surrender of 
such of the property which it was found had "actually been pur- 
chased with the moneys of the bank as he elects to take, but no 
other;" and it was insisted that the receiver was entitled to a charge 
upon the entire mass of the estate, with priority over the other 
creditors of the flrm. In answer tothis contention, Mr. Chief Jus- 
tice FuUer, in the opinion of the court, quotes from the opinion of 
Mr. Justice Bradley in Frelinghuysen v. Nugent, 36 Ped. 229, as 
follows: 

"Formerly the équitable rlght of following mlsapplied money or other prop- 
erty into the' hands of the parties receiving It depended upon the ability of 
Identlfylng It, thé equity attaching only to the very property mlsapplied. This 
right was flrst extended to the proceeds of the property, namely, to that which 
was procured In place of it by exchange, purchase, or sale; but if it became 
confused with other property of the same kind, so as not to be dlstinguishable, 
without any f ault on the part of the possessor, the equity was lost. Fînally, 
however, it has been held as the better doctrine that confusion does not de- 
stroy the equity entirely, but converts it into a charge upon the entire mass, 
giving to the pariy injured by the unlawful diversion a priority of right over 
the other creditors of the possessor. This Is as far as the mie has been car- 
rled. The difflculty of sustaining the clalm in the présent case is that It 
does not appear that the goods clalmed— that Is to say, the stock on hand, 
flnished and unflnlshed— were either in whole or in part the proceeds of any 
money unlawfully abstracted from the bank." 

• — And then, applying the rule found in Justice Bradley's opinion 
to the case then in hand, uses the following language: 

"The same difflculty présents itself hère, and, whlle the rule laid down by 
Mr. Justice Bradley has been recognized and applied by this court (National 
Bank v. Insurance Oo., 104 U. S. 54, 57, and cases cited), yet, as stated by the 
chief justice, 'purchases made and paid for out of the gênerai mass cannot be 
claimed by the bank, imless it is shown that its own moneys then in the fund 
were appropriated for that purpose.' " 
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The difficulty referred to in the above quotation is just the diffl- 
culty in this case which I hâve pointed ont. 

In the case of Bank v. Armstrong, 148 U. S. 50, 13 Sup. Ct 533, 
the suprême court afflnned the décision of the circuit court by 
Mr. Justice Jackson in the same case, reported in 39 Fed. 684, in 
which, after citing a list of English and American cases, the learned 
justice States the mie as follows: 

"Those authoritles impose upon complainant the duty of tracing the funds 
It seéks to hâve impressed wlth a trust character into the defendant's posses- 
sion, either In their original form or some substituted form, and the bnrden of 
identification Is Imposed npon ail owners seeking to follow their property or 
Its proceeds." 

The foregoing authorities and reasons impel me to hold that the 
complainant is not entitled to the particular relief prayed for, and 
to deny the application for an injunction. 



In re SEATTLE, L. S. & B. ET. CO. 

GEIEVANCE COMMITTBB OF BROTHERHOOD OF RAILWAY TEAIN- 
MEN, LODGB NO. 196, et al. v. BROWN et al. 

(Circuit Court, D. Washington, N. D. May 17, 1894.) 

Rkobivehs — Master and Servant — Railhoad Companies. 

A receiver of a rallroad is not bound by an agreement, made before his 
appointment, between the railroad company and its employés, whereby 
the latter are not to be discharged except for cause, to be determined 
by arbitrators. 

Pétition by the Grievance Committee of the Brotherhood of Rail- 
way Trainmen, Lodge No. 196, Seattle, Wash., and James E. Cor- 
coran, against Thomas E. Brown and John H, Bryant, receivers 
of the Seattle, Lake Shore & Eastern Eailway Company, for an 
order requiring the receivers to conform to the terms of a certain 
contra ct. 

Kichard Saxe Jones, for petitioners. 
Carr & Preston, for receivers. 

HANFOED, District Judge. The amended pétition in this case 
contains an accusation against Thomas E. Brown, as receiver of 
the Seattle, Lake Shore & Eastern Eailway, of having wrongfuUy, 
without cause or justification, discharged persons theretofore hold- 
ing positions as conductors on the railway, including the petitioner 
James E. Corcoran, and sets forth an alleged contract entered 
into prier to the appointment of said receiver by and between the 
Northern Pacific Eailroad Company (which was then in practical 
control of the Seattle, Lake Shore & Eastern Eailway) and its em- 
ployés, including the said discharged conductors, containing, among 
other things, a stipulation that the employés were not to be dis- 
charged except for cause; and that, in case of the discharge of any 
employé, he should, upon demand, be furnished with a written 
spécification of the cause therefor, and hâve a right to an investi- 
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;g«tî©iïil)y the division superintendent and three traîniûen, who 
should hâve power to take évidence and détermine whether the 
charge was true or fal^e; and that, in the event of a détermination 
by suck board of arbitration that there was not sufficient cause 
for his dismissal, such employé should be restored to his position, 
and reeeive compensation during the time Of his suspension. The 
pétition allèges that this contract was conflrmed and put in force 
by the of^cers of the Seattle, Lake Shore & Eastern Bailway Com- 
pany as to ail of its employés, and that since his appointment said 
receiver, with fuU knowledge of its existence, continued the em- 
ployés of said Company in their positions, and operated the railway 
thereunder. 

While there Is room to question the validity of the alleged contract 
in its entiretyas affecting the employés of the Seattle, Lake Shore 
& Eastern Eailway Company, and whether any part Of it is binding 
upon the receiver, I shall place this décision on the ground that the 
particular stipulations above set forth are not binding upon the 
receiver. Thèse provisions cannot be binding upon others than 
the immédiate parties, and, so far as the same affect the receiver, 
are répugnant to the order of the court placing the railway and its 
opération under his control and management. The idea that em- 
ployés in the service of a railway corporation hâve such an inter- 
est in the railway property that effect should be given to their 
contracts of employment, as if they were of the same nature as 
covenants ranning with the title to real estate, and therefore bind- 
ing upon those into whose hands the property may subsequently 
come, is fallacious, and without any foundation in law. The re- 
ceiver, as agerit of the court, is requîred to take full control of the 
<)peration of the railway, and his responsibility is very great The 
nature of his duties and responslbilities makes it absolutely neces- 
Sary that he should exercise discrétion ita the sélection of conductors 
and engineers and aU who occupy flduciary positions under Mm. 
Any rule or contract binding him to continue in such positions per- 
sons with whom he is unable to maintain cordial relations or repose 
confidence is incompatible with the freedom necessary to the proper 
exercise of his discrétion and performance of his duty. It would 
certainly be unreasonable to hold h i m responsible for the conduct 
of an employé kept in position by a décision of four arbitrators, 
three of them being such person's fellow servants. A contract to 
that effect, if intentionally made by a receiver, would be void, be- 
cause it would necessarily deprive the receiver of an important 
part of the power vested in him by the order of his appointment 
A receiver cannot lawfully thus restrict himself in the exercise of 
his powers. This contract does not obligate employés to continue 
in the service of the company for any deflnite period. As they are 
left free to terminate their relations with the company at will, ex- 
cept in so far as there may be an implied obligation to not leave 
their stations so as to interrupt the movement of trains, it is, in 
légal, effect, a contract of hiring for an indefinite term. No légal 
claim for damages can be predicated upon the mère f allure to keep 
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a promise on thé part of an employer to not discharge an employé 
withoTit cause, or to submit any question as to the existence or 
nonexistence of suflflcient cause to arbitration; much less can a 
court specifically enforce such an agreement. An agreement to sub- 
mit différences whicà may arise in the future to arbitration is, in gên- 
erai, reTocable by eitlier party at any time before actual submission 
of a controversy. No stipulation in the agreement will be sus- 
tained, eitlier at law or in equity, defeating this right, so as to 
prevent the parties having recourse to the courts. 1 Am. & Eng. 
Enc. Law, 664 It is impossible for the court to actively manage 
the détails of a railway corporation's business except through a gên- 
erai agent. A receiver, as such agent, therefore occupies the posi- 
tion, and bas the rights, of an employer, although the men operating 
the railway under Mm are, in a certain sensé, employés bf the 
court. It is impracticable for the court to give such attention to 
matters of détail as would be necessary to justify it in overruling 
a receiver in the matter of selecting or discharging his subordinates. 
Only in matters of gênerai policy can the court give directions. to a 
receiver. Grievances of his subordinates wUl reçoive attention in 
ail matters affecting the gênerai policy of the business intrusted 
to him, and whenever they amount to an accusation against the re- 
ceiver of sufScient gravity to justify his dismissal. The rem- 
edy proper in case of an abuse of power in such matters is removal 
of the receiver from of&ce. Continental Trust Co. v. Toledo, St. L. 
& K. 0. R. Co., 59 Fed. 514 

Counsel for the petitioners, in his argument, has vigorously and 
earnestly denounced the action of Eeceiver Brown in discharging 
the petitioner Corcoran, as oppressive and abusive. It has never 
been regarded as an act of oppression or abuse for a successor in 
the control of any business to replace employés of his predecessor 
with men of hia own sélection, and I do not regard it so in this 
instance. According to the pétition, Mr. Brown, in dispensing with 
the services of Mr. Corcoran, cast no aspersions upon him, untU, 
in response to demands for reasons, he assigned want of confidence 
in his honesty. Under thèse circumstances I cannot flnd any justi- 
fication for the denunciation of Mr. Brown. Demurrer sustained. 



PAKMBBB' LOAN & TRUST CO. v. CHICAGO & N. P. R. 00. et al 
(Circuit Court, N. D. HUnols. May 16, 1894.) 

L Bqttitt Practice— S^etting Plea for Hbaring. 

Wliere a complainant has a demurrer and plea set down for argument, 
instead of movlng to strlke them from the files or filing a replication, he 
waives the question whether the défendant has not by his previous action 
In the suit waived the défense set up by the plea and demurrer. 

t, Kailkoad Mortgagb — Right to Fohbclosb on Depault in Intbbbst. 

A rallroad mortgage pTovlded that, In case interest remalned In default 
for six months, the trustée should, upon request of one-fourth of the 
bondholders, proceed to enforce their rights, and declared that no bond- 
holder or bondholders should hâve the rlght to institute any foreclosui'e 
proceedlngs without first notlfylng the trustée of such a default. HM, 
that sucb pvoyl&ifms did not deprive the trustée of the rlght. In his dl» 
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cretlQQ, to bs^ foredosufe sroceeaiogs Immédlately npon defatiltin ths. 
payment o^ ihterest 

InEqaity. • Où démarrer and pïea. 

Suit by the Fanners' Loan & Trust Company against the CMcâgO 
& Northefti Pacific Bailroîtd Company, the Northern Railrbad Com- 
pany, and others to foreclose a mortgage. 

Tumer, McOlure & Eolston and Wm. Burry, for complainant 
Howard Morris, for receiver of Wisconsin Central Eailroad Com- 
pany. 
Herrick & AUen and W. M. Cromwell, for other défendants. 

JENKINS, Circuit Judge. If I were at liberty to consider the 
Bubject of a waiver, a serious question would be presented whether 
the défendants are not estopped to assert that the suit was prema- 
turely brought. The défendant the Chicago & Northern Pacific 
Eailroad Company appeafed upon the application for a receiver, 
and interposed no objection thereto. Thereafter, upon the applica- 
tion to issue receivers' certiflcates, both railroad companies ap- 
peared, and formally consented to the issuance of the certificates. 
The plea and dëmurrer were set down for argument. The only ques- 
tion that can therefore be raised is whether the plea and dëmurrer 
are sufflcient in law. Farley t. Kittson, 120 U. S. 303, 7 Sup. Ot 
534 

The complainant, to présent the question of waiver, should either 
bave moved to strike the plea and dëmurrer f rom the files, or should 
by replication hâve pleaded the estoppel. I am not, therefore, at 
liberty to consider the matter of waiver, suggested at the argument 
as reason why the plea and dëmurrer should not be entertained. 
The défendants urge in abateiaent ot the suit that» by the terms of 
the trust deéd, suit was prematurely brought because default in 
thé payment ôf interest had not continued for six months. The 
contention restsupôn the terms of article 11 of the trust deed, which, 
sO tai as essential to be stated, is as follows: 

"In case default shall be made lu the payment of any semlannual Install- 
ment of interest on any of the sald bonds, and If such interest shall remaln 
onpaid and in arrears for the perlod of six months, * * • It shall be the 
duty of the trustée, upon a requisiUon In wrltlng, signed by the holders of not 
less than one-quarter in amoimt of sald bonds then outstanding, and upon 
adéquate securlty and indemnlty against ail costs, expansés, and liabilities to 
be by the trustée incurred, to proceed to enforce the rights of the bondholders 
under this indenture, either by the exercise of the powers granted by arti- 
<fles 9 and 10 of this Indentu^e, or of auy of said powers, or by a suit or 
Buits in equity or at law in ald of the exécution of such powers^ or otherwise, 
as the trustée, being advlsed by Counsel, shall deem most effectuai to enforce 
such rights, subject to the power hereby declared of a majority in Interest of 
the holders of sald bonds that shaU be then outstanding, in writing, or by 
vote, at a meeting duly held, to Instruct the trustée to waive any such de- 
fault, or upon adéquate securlty and indemnity as aforesaid, to enforce the 
rights of the bondhtflders by reason thereof : provided, that no action of the 
trustée or of the bondholders In walving a default shall extend to or be 
taken to apply to or afCect any subséquent default, or Impair the rights of 
the trustée or of the bondholders resultlng from such subséquent default; It 
being understood, and It is hereby expressly declared, that the rights of en- 
try and sale herelnbefore grantéd are intended as cumulative remédies, ad- 
litlonal to ail other remédies allowed by law, and that the same shall Bot 
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be deemed, In any manner whatsoever, to deprive the trustée or the bene- 
flciarles under this trust of any légal or équitable remedy by judiclal proceed- 
ings, consistent with the provisions of this indenture, according to the true 
intent and meaning tiiereof: provlded always, and it is hereby expressly 
declared and agreed, that no holder or holders of a bond or of any bonds se- 
cured hereby shall hâve the rlght to instltute any suit, action, or proceeding, 
in equity or at law, for the foreclosure of this indenture, or for the exécution 
of the trusts thereof, or for the appointment of a receiver, or any other action, 
suit, or remedy hereunder, or imder or upon any bond or coupon for interest 
hereby secured, wlthout flrst giving notice in writlng to the trustée of default 
having occurred and continued, as in this article aforesaid, and requestlng 
the trustée, and afCordlng it a reasonable opportunity to Instltute such action, 
suit, or proceeding in its own name, or to proceed to exercise the powers here- 
inbefore granted, and also offering to It adéquate security and indemnlty 
agalnst the costs, expenses, and llabillties to be incurred thereln or thereby; 
and such notification, request, and ofCer of indemnlty are hereby declared to 
be conditions précèdent to any suit or action for the foreclosure or for the 
exécution of the trusts of fhis indenture, or for the appointment of a receiver, 
and to any other action, suit, or remedy hereunder, or under or upon any 
bond or coupon for interest hereby secured. And it is hereby provlded, 
declared, and agreed that In case any sale shall be made of the sald rail- 
roads, chattels, real interests, estâtes, appurtenances, flxtures, equlpment, 
property, lands, rights, privilèges, immunitles, or franchises, either by the ex- 
ercise of the powers granted in article 10 of this Indenture, or pursuant to or 
under a decree or judgment of a court of compétent jurlsdlction, the pur- 
chaser or purchasers at sald sale or sales shall be entltled, in making settle- 
ment for and payment of the purchase money, to dellver to the trustée, or, 
In case of a judiclal sale, to the person or persons legally appointed and 
quallfled to recelve the payment of such purchase money, and to turn In and 
use any of the bonds or coupons secured by this Indenture held by the sald 
purchaser or purchasers in or towards the payment of the sald purchase 
money, reekoning and Computing sald bonds or coupons at a sum equal to 
and not exceeding that would be payable out of the net proceeds of sald sale, 
if made for money, to the purchaser or purchasers, as the holder or holders of 
sald bonds or coupons for hls or their just share and proportion in that char- 
acter of such net proceeds, upon a due accountlng and apportlonment and 
distribution of sald net proceeds." 

Article 9, referred to, treats of the right of the trustée to enter 
and operate the road in case of default in payment of interest con- 
tinuing for six months. Article 10 treats of the right of the trus- 
tée to enter and sell in case of default of the principal of the bond, 
both powers to be exercised upon réquisition and indemnlty, as pro- 
vlded in article 11. The language of article 11, which is thought to 
prohibit the institution of a suit in chancery to foreclose for de- 
fault in interest unless and untU the default shall continue for six 
months, is as foUows: 

"It shall be the duty of the trustée, upon a réquisition In writlng, signed 
by the holders of not less than oné quarter In amount of the sald bonds then 
outstanding, and upon adéquate security and indemnlty agalnst ail costs, ex- 
penses, and llabillties to be by the trustée incurred, to proceed to enforce the 
rights of the bondholders under this indenture, either by the exercise of the 
powers granted by articles 9 and 10 of this indenture, or of any of sald pow- 
ers, or by a suit or sults in equlty or at law in ald of the exécution of such 
powers, or otherwise, as the trustée, belng advised by counsel, shall deem 
most effectuai to enforce such rights." 

It is clear to my mind that this provision in no way affects the 
right of the trustée to foreclose immediately upon default in pay- 
ment of interest. This provision, as I conceive, bas only référence 
v.61p.no.6— 35 
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to thè eJEerciae of thé powere granted by articles 9 and 10, and to 
proceedings ïii ald of the exécution ôf such powers. It is, more- 
OTér, mandatory, cendering actioji by the trustée imperative when 
the reqnisite nuiiiber of boridholders shall require it to act upon 
completion of the stipulated period of default. It does not inter- 
fère with the exeMsé of discrétion of the trustée to act or lirait its 
right to act imiaçdi^tely upon default. This Tiew is strengthened 
by the subséquent provision declapng tiiat the rights of entry and 
sale are granted or ititendéd as cumulative remédies additional to 
ail other remédiés aUowed by law, and that the samé shall not be 
deemed in any manner whatsoever to deprive the trustée or the ben- 
eûciaries under the trust of any légal or équitable remedy by judi- 
cialproceedings consistent with the provision of the trust deed. 
The subséquent provision in prévention of suits by individual bond- 
holders, without first giving notice in writing to the trustée of de- 
fault continued for six months, and requesting it to institute suit, 
are siMply restraints upon the action of individual bondholders in 
Buppoéëd àntagonism to the interests of the bondholders in a body. 
I think this case falls within the principle of Kailroad Co. v, Fos- 
dick, 106 U. S. 47, 1 Sup. Ct 10; Morgan's L. & T. Bailroad & Steam- 
ship Co. v. Texas Cent. Ry. Co., 137 U. S. 171, 11 Sup. Ct. 61; 
Farmers' loan & Trust Co. v. Winona & S. W. Ey. Co., 59 Fed. 957. 
While it is true that a ûiortgagor has the right to stipulate for a 
breathing spell for the payment of his matured debt, it is still true 
that the limitations upon the poweïs of the trustée to take the légal 
proceedings to enforce paynjent upqn default should be strictly con- 
strued. Guaranty Trust & Safe Deposit Co. v. Green Cove Springs 
& M. E. Co., 139 U. S. 137, 11 Sup. Ct. 512, The demurrer and plea 
will be severally overruled, and the défendant ordered to plead to 
the merits by the first Monday of June next. 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAO. R. CO. et al. 
(Circuit Court, B. D. Wisconsln. April 26, 1894.) 

1. Receivbrs— Phocbedingb fob Removal, 

On an application for removal of receivers for cause, spécifie charges 
should be preseated, with proofs, which should be met by the receivers; 
and a référence to take proofs therelii does not foUow as of course, but, 
the application being addressed to the Sound discrétion of the court, It Is 
first to be determined whether the charges are sufl[iciently grave to call 
for answer, and are properly pleaded, and, if answered, whether they 
are sufflciently refuted; and It rests with the court, If not fully satisfled 
with respect to the charges stated, to refer the matter for proof, elther 
generally, touching ail the charges, or llmited to matters In respect of 
which the coui-t desires further explanatlon^ 

2. Same. 

Indefinlteness and want of dlrectness In such charges agalnst receivers, 
although, by answering, they walve their right to object, may be con- 
sldered by the court, In determining whether further Investigation is re- 
qulred. 
8. Railboad Companies— RBCEivfiBS— Appointment op Opficer. 

One of three receivers of a rallroad company opéra ting a transconti- 
nental System waa appolnted at the request of the trustée in ail but eue 
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o£ the mortgages on the railway, and on the recommendation of the bond- 
holders seeured thereby, wlth the express assent of the railroad company. 
He had been for many years In the service of the company as gênerai 
manager of the railway, and as director, vice président, and président of the . 
company; was thoronghly famlliar with its history and conditions and ne- 
cessitles; and was a thoronghly compétent railroad manager. The proofs 
established that the road had been managed with prudence and economy, so 
far as concemed Its actual opération, and no fault therein was suggested. 
Hdd, that the fact that he was an oflBcer and director of the company at 
the tlme of his appointment was no ground for revocation thereof. 

This was a suit by the Farmers' Loan & Trust Company agalnst 
the Northern Pacific Railroad Company and others to foreclose 
certain mortgages of the property of the railroad company, in which 
Thomas F. Oakes, Henry C. Payne, and Henry 0. Rouse were ap- 
pointed receivers. Thereafter, a pétition for removal of the receir- 
ers was flled by the railroad company, to which separate answers 
were flled by the receivers and by the complainant and certain 
creditors and stockholders, parties défendant. Thereupon, the 
railroad company moved for a référence to take testimony in re- 
spect of the matters stated in the pétition. 

Silas W. Pettit and John F. Harper, for the motion. 

James McNaught, John 0. Spooner, and Geo. P. Miller, for the re- 
ceivers. 

H. B. Turner and James G. Flanders, for Farmers' Loan & 
Trust Co. 

W. J. Gibson, for Phillip B. Winston, opposed. 

JENKINS, Circuit Judge. On the 28th of December, 1893, the 
défendant company flled in this court its pétition praying for the 
removal of Messrs. Thomas F. Oakes, Henry C. Payne, and Henry C. 
Eouse, the receivers of the Northern Pacific Eailroad. Thèse 
gentlemen were appointed such receivers upon the prayer of the 
complainant, the trustée in ail but one of the mortgages upon the 
railway, and of certain stockholders and creditors of the company, 
and with the assent of the Isiorthem Pacific Railroad Company. 
Mr. Oakes, one of the receivers, had for many years been conneoted 
with the railway in question, having acted as a director of the 
company from October 19, 1881, until October 18, 1893; vice prési- 
dent of the company from June 9, 1881, to September 20, 1888; 
gênerai manager from October 2, 1884, to September 20, 1888; and 
président from that date until October 18, 1893, when a new board 
of directors was elected, and Mr. Brayton Ives was by such board 
elected président, and Mr. Robert Harris vice président, of the 
company. Upon the filing of the pétition, which was verifled by 
Mr. Harris, an order was entered, directing that the receivers 
answer thereto. Subsequently, and on the 3d day of February, 
1893, the receivers flled their separate answers, and separate an- 
swers to the pétition were also flled by the complainant, the Farm- 
ers' Loan & Trust Company, the trustée, and by the défendants 
W. C. Sheldon & Co. and Phillip B. Winston, creditors and stockhold- 
ers, upon whose application the receivers had been appointed. The 
matter then coming on to be heard, it was urged on behalf of the 
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petitioner that the issues Bhould be referred generally for proof 
with respect to the matters stated in the pétition and answers. 
This wàs oppôsed by counsel for the pecèivers upon the ground 
that the allégations of the pétition were indeflnite, and not spécifie; 
that the pétition was unaccompanied hy proofs, and the charges 
contained in it had heen fuUy met and overcome, not aJone by the 
déniai ot the receivers, but by the proofs submitted therewith. 

This contention présents for considération a preliminary question 
with respect to the correct practice in such cases. At the hearing 
I held, in effect, that the application was a motion to remôve the 
receivers foi* cause^ and that the moving party should présent spécifie 
charges, accompanied with proofs, which should be met by the 
parties proceeded against;i that in such case it did not foUow, as 
of course, that there should be an order of référence to take proofs, 
as upon issue joined upoh bill, answer, and replication, but that, 
the application for removal being in the nature of a motion addressed 
to the Sound discrétion of the court, it should flrst be considered 
and determined whether the charges were sufflciently grave in their 
nature to call for answer, and were properly pleaded, and, if an- 
swered to, whether they had been sufflciently refuted to satisfy 
the court with respect to the integrity and competency of its offlcers ; 
and that it rested with the court, if it was not wholly and fuUy satis- 
fled with respect to the charges stated in the pétition, to refer the 
matter for proof, either generally, touching ail the charges of the 
pétition, or lilnited to such matters in respect of which the court 
desired further explanatiôn. And this I conceive to be the proper 
practice in such cases. In gênerai, the party who asks the court 
to remove one of its officei;? for malfeasanee or ineompetency should 
be prepared, not only to prefer spécifie charges of wrongdoing, but 
to accompany them with proof. It ought not to be tolerated that 
upon mère vague and ijnsupported charges one should be compelled 
to submit to a sweeping investigation into his conduct, and that 
upon such charges a court could properly be asked to order a gênerai 
investigation to aseertaîn whether something might not be found 
objectionable to his standing. It is a fundamental and most just 
principle of law that one should not be put to answer vague and in- 
deflnite charges. Nor, in gênerai, as to a spécifie charge of mal- 
feasanee, should one be put to his défense, in the absence of évidence 
tending to sustain the charge. The allégations in this pétition are, 
in respect of some of the charges, indeflnite, and wanting in direct- 
ness, to the extent, as I now view it, that had application been timely 
made to require the petitioners to make the charges, in the respects 
objected to, definite and spécifie, I should hâve felt compelled to 
grant the, motion. The receivers hâve, however, seen proper to an- 
swer this pétition, and at great length. They hâve thereby, as I 
think, waived their right to object to it for want of directness of 
charge, — so far, at least, as to claim that the court ought not to con- 
eider it at ail, or, if proper reasons exist for such course, to order a 
référence to inquire with respect to its truth. The court should, how- 
ever, give weight to the fact that some of the charges are wanting 
in directness, in determining the question whether, in the light of 
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the answers, and tlie proofs therewith submitted, such indefinite 
charges require further investigation. 

I proceed, therefore, to inquire respecting this pétition and the 
showing made in opposition thereto, whether the charges hâve been 
fully and satisfactorily answered. Upon the threshold of the in- 
qniry the objection is preferred that Mr. Oakes, one of the receivers, 
was an offieer of the company, for a long time connected with its 
affaire; that he was officially and responsibly connected with the 
management which brought the company's aflairs to ruin, and there- 
fore shoidd never bave been appointed receiver, and should now be 
removed. The office and duty of a receiver is to hold and préserve 
the property in controversy during the time that it may remain in 
the custody of the court. A receiver should, in a large sensé, be 
indiffèrent, as between the various interests involved. He should 
hâve no such personal interest as would interfère with an unbiased 
and impartial exercise of his duties as receiver. I quite agrée with 
the doctrine that, in gênerai, one who was a director or managing 
offieer of a corporation at the time of its suspension ought not to be 
appointed its receiver. Mr. High, in his valuable work upon Ke- 
ceivers (section 72), well states the principle upon which the courts 
act to be "that, if the offlcers of a corporation are unflt persons for the 
management of its affairs in their officiai capacity, they are equally 
unflt to be intrusted with its management in the capacity of re- 
ceivers ;" and he states the rule of exclusion to be based upon sound 
principles of public policy. The rule, however, is not inflexible, 
and is necessarily departed from when it is apparent, in view of the 
knowledge and familiarity of a particular person with the estate 
taken in charge by the court, that its best interests will be promoted 
by his appointment. Sykes v. Hastings, 11 Ves. 363; Newport v. 
Bury, 23 Beav. 30. This must, however, be understood as subject 
to the qualiflcation that the integrity of the offieer is above success- 
ful attack, and that the disaster of the corporation was not promoted 
by his reckless management. The case of a railway furnishes, per- 
haps, the most notable instance of the necessity of departure from 
the rule. Eailway management bas become a profession. A rail- 
way is not a toy that may be trifled with. Its management requires 
great financial and executive ability, and the practical expérience 
of years. Railway management stands apart as a specialty. The 
ablest men in other professions and in other walks of life would 
probably fail in the successful direction of the affairs of a railway, 
if they are wanting in that knowledge of its needs and requirements 
that may only be obtained by long expérience in its practical man- 
agement and opération. For the opération of a vast System like 
that of the Northern Paciflc, it seemed désirable that one of its re- 
ceivers should be a gentleman familiar with the intricate détails 
of its history, and with the necessities peculiar to the System, for, 
however well qualifled one might be with respect to railway manage- 
ment in gênerai, he would, at least for a considérable time, be at sea 
in the management of a transcontinental Une, of whose history he 
was ignorant, and with the necessities of which he was not familiar. 
I fully agrée with the observation of Judge Gresham in Atkins t. 
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RaUway Cd., 29 Fed. 161, tKat "receivers should be impartial between 
the parties in interest, and stockholders and directors sbould not 
be appoiiuted receivers, unless thfi case is exceptional and urgent." 
And hi» suggestion was followed that such appointment sbould be 
made "only on consent of the parties wh.ose interests are to be in- 
trusted to tlieir charge." 

This appointment was made at the request of, and upon the nom- 
ination by, the trustée of the second and third gênerai and of the 
Consolidated mortgages, the représentative of over $160,000,000 of 
bonded debt, upon the recommendation of the bondholders who were 
co-complainants with the trustée, and with the express assent of the 
Northern Pacific Bailroad Company. The appointment was made 
because Mr. Oakes was representéd and was deemed to be a most 
fit person for that position. Hé had been for many years in the 
service of the company as gênerai manager of the raUway, and as 
director, vice président, and président of the company; was thor- 
oughly familiar with îts history, and its conditions and necessities. 
Beyohd ail contention, then or now, he is a thoroughly compétent 
railroad manager. It was made to appear from a comparative table 
of the earnings of the Northern Pacific, the Canadian Pacific, the 
Union Pacific, the Central Pacific, the Southern Pacific, the Atlantic 
& Pacific, the Atchison, Topeka & Santa Fe, the Chicago & North- 
western, and the Chicago, Milwaukee & St. Paul Railways, that 
from the year 1884 to and including the year 1893 the percentage 
of expenses to earnings of the Northern Pacific was, with the excep- 
tion of the years 1884 and 1885, lower than any one of the other 
companies named, and during the two years mentioned was lower 
than any of the other companies named, except the Central Pacifie 
and Atchison, Topeka & Santa Fe. During the 10 years mentioned 
the percentage of expense to earnings was less than that of the Chi- 
cago & Northwestern Railway Company, — confessedly, one of the 
best and most honestly managed railways in the country ; the operat- 
ing expenses being, in the year 1884, 3.56 per cent, less; in 1891, 
being 4.58 per cent, less; in 1892, being 5.61 per cent, less; and in 
1893, 5.72 per cent. less. The proofs before the court established, 
80 far as concerns the actual opération of the road, that it was man- 
aged with prudence and èconomy. There is no suggestion to the 
court of fault in the opération of the railway. I am therefore per- 
suaded that the case hère is within the exceptional class referred to 
by Judge Gresham, and that the appointment was not only justifia- 
ble, but was demanded by the exigency of the occasion. There is 
no ground, therefore, upon which to assert that the appointment of 
Mr. Oakes should be revoked merely because he was an offlcer and 
director of the company at the time of his appointment. If there be 
cause for his removal, it must be elsewhere sought for, and based 
upon other ground. • • • 

The court then reviews at length me cuaigra oi uie pétition, ana me an- 
awers thereto; dismlssing the pétition as to Messrs. Payne and Kouse, re- 
ceivers; assertlng, as agalnst them, no substantial cause for removal; retain- 
Ing the pétition fts t6 Mr. Oakes; and referring to a master, for investigation, 
certain of the charges preferred in the pétition. 
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CHEYSTIB et al. v. FOSTBB. 

(Circuit Court of Appeals, Second Circuit May 10, 1894.) 

No. 108. 

Banks and Banking — Inditidual Note op Président. 

C, In order to obtain a crédit in his personal account wlth' a bank of 
wJiich he was tlie président, procured tlie défendants, a banking flrm, to 
discount his individual note, crédit ttie amoimt to the bank, and notify the 
bank that he had deposited the amount with them to the crédit of the 
bank. The bank had previously given O. crédit for the amount, and, after 
being notifled by the défendants that the deposit had been actually made 
with them, allowed 0. to overdraw his account. Thereafter, and while 
his account with the bank was overdrawn, C, In his officiai character as 
président, authorized the défendants to charge the note to the account of 
the bank, and the défendants did so. Held, in a suit by the recelver of the 
bank io recover the deposit, that, unless expressly authorized to do so, 
the président of the bank could not use the funds of the bank to pay his 
Personal obligation; and, there being no proof of such express authorlty, 
the authorization given by him to the défendants was not a défense to 
the daim. 

This is a writ of error by the défendants in the conrt below to re- 
view a judgment for the plaintiff, rendered upon the verdict of a 
jury by the direction of the court. The plaintiff sued as receiver 
of the Cheyenne National Bank to recover the sum of $10,000 and 
interest, as the balance of an account due to the bank from the de- 
fendants. At the close of the évidence on the trial, both parties 
requested the court to direct a verdict, and neither party asked 
to go to the jury upon any question of fact. 

Stern & Eushmore (Chas. E. Rushmore, of counsel), for plaintiflfe 
in error. 
Hobbs & Gifford, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALIiACE, Circuit Judge. The principal question raised by the 
assignaient of errors is whether the trial judge erred in refusing 
to direct a verdict for the plaintiff. Where the défendant excepts 
to the direction of a verdict for the plaintiff, but makes no request 
to go to the jury, he cannot be heard to assail the judgment upon 
the ground that there were questions of fact for the jury. Provost 
V. McEncroe, 102 N. Y. 630, 5 N. K 795. Where both parties move 
for the direction of a verdict, and neither requests any question of 
fact to be submitted to the jury, they concède that there is no ques- 
tion of fact, and that the case turns wholly upon questions of law, 
which are to be determined as though the facts were undisputed. 
Thereupon every fact having the support of sufficient évidence is 
presumed to hâve been found in favor of the successful party, and 
the flnding is conclusive if there is any évidence to sustain it. 
Kirtz V. Peck, 113 N. Y. 222, 21 N. E. 130; Sutter v. Vandervçer, 
122 N. Y. 652, 25 N. E. 907; Leggett v. Hyde, 58 N. Y. 275; Koehler 
V. Adler, 78 N. Y. 289. 

The évidence in the record was sufQclent to establish the follow- 
ing facts: The National Bank of Cheyenne, located at Cheyenne, 
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m the state of Wyoming, had kept an ordinary banker's account 
with the défendants/ private bknkers at New York City. Prior 
to January, 1890,othie account had been closed. In January, 1890, 
CoUins, who was then président of the Cheyenne National Bank, 
in order to crédit himself |10,000 in his personal account with the 
bank, çaused entries to be made in the books of the bank, — one to 
his yjwh crédit of |10,000, and another intended to show, and show- 
ing, that he had deposited $10,000 with the défendants to the crédit 
of the bank. At or about the same time he handed his own note 
for |iO,000 to one Stebbins, who was a spécial partner of the de- 
fendaïra, -«rith a request that Stebbins should indorse it, and pro- 
curé toe défendants to give the bank crédit for the amount as a 
deposit made by Eogers. Stebbins indorsed thé note, and left it 
with the défendants, at the same time informing them of what had 
takeù îpiace between Collins and himself. The défendants did not 
at the time mate any spécifie appropriation of the note, or crédit 
the amount to the bank. Several months later, and about June 
1, 1890, Collins informed the défendants that, pursuant to his under- 
standing with Stebbins, they had been charged on the books of the 
bank ,\^ith a deposit of |10,000, and that this balance had appeared 
agajfl^t them on the books of the bank for several months. At the 
saniê time he requested the défendants to notify the bank that the 
$10,000 had been deppsited with them to its crédit, and told them 
t:hat the bank would not draw againat the crédit. After some cor- 
résponaence between Collins and the défendant, and on June 7, 
1890, the défendants credited the bank on their books with |10,000, 
and sent them a notice as follows: "Your account is credited this 
dày flO,000 for use J. W. Collins with you." A day or two after 
they requested Collins to forward to them a new note for |10,000 
in the place of that held by them, and which had been placed in 
their hands by Stebbins. Collins seùt them a new note, but it was 
not satisfactory to the défendants in matters of form, and upon 
July 23d theyagain requested hlm to send them his note, payable 
on demand, and to send them atthe same time, but separately, an 
authorizatioii signed by him as président of thé bank, authorizing 
them to charge up the note against the bank. Shortly thereafter 
Collins sent the new note to the défendants, together with the author- 
ization, signed by him as président of the banlc, to the effect that 
whenever a note fbr |10,000 made by CoUins to the order of himself, 
indorsed by him in blank, should be presented to them for payment, 
they were to pay the same, and charge the amount to the account 
of the bank. Thereafter, and until November 13, 1891, the bank 
remained credited in this account upon the books of the défendants, 
and the défendants remained charged upon the books of the bank, 
with the $10,000, and statements were transmitted between the 
bank and the défendants, from time to time, showing the state of 
the accounts. November ISth the défendants learned that Collins 
was financîally embarraseed, and thereupon they charged the ac- 
count of the bank with the amount of the note. November 15th 
the bank failed, and passed into the hands of the plaintiff as receiver. 
Between June 7, 1890, and November 15, 1891, CoUins' individual 
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àccount at the bank was largely overdrawn, and he owed the bank, 
at the time of the failure, about |9,000. 

Upon thèse facts we entertain no doubt that plaintiff was enti- 
tled to a verdict. If CoUins had deposited |10,000 with the dé- 
fendants in the name of the Cheyenne National Bank, to be held 
by them for the bank in the form of an ordinary banker's crédit to 
a depositor, it being understood between him and them that it was 
the purpose of the transaction to give hina crédit with the bank 
as for so much money receiyed by it from him, it is entirely plain 
that no one without the authority of the bank would hare had any 
right to meddle with the fund. By a deposit in its name, or to its 
crédit, the title to the fund would hâve vested in the bank, and the 
défendants would hâve been at ail times under obligation to pay 
it over to the bank upon request. What took place between Col- 
lins and the défendant was, in substance, the making of a deposit 
under circumstances such as hâve been supposed. Instead of de- 
positing money, GoUins deposited his own note, and the défend- 
ants received it as the équivalent of $10,000. They understood 
CoUins to be representing himself, and not the bank, in ail that 
took place between him and them prior to July 23d. They knew 
that the purpose of the transaction was to give CoUins a personal 
crédit with the bank for f 10,000. Having assisted him in represent- 
ing to the bank that they had given to it an ordinary banker's 
crédit, as stated in their notice of June 7th, they cannot be heard 
to deny it by setting up a private understanding between CoUins and 
themselves to the contrary. It is of no conséquence that the bank 
had charged the défendants, and credited CoUins, with $10,000, be- 
fore that sum had been deposited to its crédit with the défendants. 
When it was informed by the défendants' notice of June 7th that 
the crédit that day given to it was "for use J. W. CoUins with you," 
it had a right to rely upon the truth of the statement, and to deal 
with CoUins thereaf ter as entitled to crédit for that amount. While 
it may be conjectured, in view of the character of CoUins' relations 
with the bank, that it would hâve permitted him at any time to 
overdraw his account, there is no évidence' that it did not rely upon 
the crédit in its subséquent dealings with CoUins, and the presump- 
tion is that the notice given by the défendants influenced the bank 
as they intended it should. The authorization to the défendants 
by CoUins, in his oiïicial capacity as président of the bank, to ap- 
ply the fund in their hands belonging to the bank in payment of his 
note, does not protect the défendants. It is not pretended that 
CoUins had any express authority to apply the funds of the bank 
to the payment of his own note. He had no implied authority to 
do so. There' are no presumptions in favor of such a délégation of 
power. He who assimies to rely upon the authority of an agent to 
bind his principal to the discharge of the agent's own obligation 
must prove actual authority if contest arises. No principle of 
the law of agency is better settled than that no person can act as 
the agent of another in making a contract for himself. West St 
Louis Sav. Bank v. Shawnee Co. Bank, 95 U. S. 557; National Park 
Bank v. German-American Mut. Warehouse & Security Co., 116 
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ïr. Y. 281/22 N. E. 567; Anâerson v. Kissam, 35 Fed. 699. If Col- 
lins had used his note with tliè défendants to procure an advance to 
the bank for its beneflt, aûé not for Ws own, and had given them. 
sueh. an authorization, very différent questions would be presented 
from tbose which are now in the ca^e. 

Errop is assigned of a ruling upon the trial refusing to allow; one 
of the défendants, a witness, tO answer the question : "What was 
the transaction between you and the bank respecting the opening 
of this account?" The question called for a conclusion, and not for 
facts, and was therefore correctly disallowed. He was permitted to 
give ail the facts. The statements of Mr. Stebbins, made to the 
défendants in October, 1890, which they sought to put in évidence, 
were mère hearsay, and were Coi?rectly excluded. We conclude that 
there was no error in the rulings on the trial, and that the judgment 
should be affirmed. 



NOETHEBN PAO. B. 00. v. MAOLAY et aL 
(01rcultCoiirtofApp6alB,.NiiitIi Circuit Aprll 2, 1894.) 

' ' '• 'No. 88. 

I^BLio Lands— Railroad Qbants— Resbrved Lands. 

Thç lands lylng In the Bltter Root valley, Mont, above the Lo Lo 
fork,' haTlng been réBerved from sale or other disposition until the prési- 
dent i should décide whether they should be set aside as a réservation for 
the Plathead Indians (Treaty ol July 16, 1855), were not public lands, and 
were thprefore Incapable of paséing to the Northern Pacifie Eallroad Com- 
panir uild« the act of July 2, 1864, which was a grant In praesentl, and 
could never attach to any lands that were not public at that date, though 
they were afterwards made public by the president's décision. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This was an action in the nature of ejectment brought by the 
Northern Pacific Eailroad Company against Samuel Maclay and 
others. The circuit court rendered judgment for défendants, and 
plaintifiE sued out this writ of error. 

This Is an action in the nature of ejectment brought by plaintifC In error 
to recover from défendants In error the S. % of the S. % of section 11, 
townshlp 11 N., rangé 20 W., In the Bitter Eoot valley, Mont. The facts, 
as agreed upon by connsel, are as foUows: 

"That the Northern Pacific Railroad Company is a corporation created by, 
and existing under, an act of congress of the United States entitled 'An act 
grantlng lands to aid In the construction of a railroad and telegraph Une 
from Lake Suierior to Puget sound, on the Pacific coast, by the northem 
route,' appfoved July 2, 1864. That the said railroad company duly accepted 
the terms, cpnditlons, and impositions of said act of July 2, 1864, within two 
years after the approval thereof, and duly served such acceptance upon the 
président of the United States. That by the thlrd section of said act there 
was granted to said plalntlfC by congress every alternate section of public 
laud, not minerai, deslgnated by odd numbers, to the amount of 20 alternate 
sections per mile on each side of such line as said plaintifC should adopt 
through the territories of the United States, and whenever on the Une thereof 
the United States hâve full title, not reserved, sold, granted, or otherwise ap- 
proprlated, and free from jprè-emption or other daims or rlghts, at the time 
the Une of said road is definltely flxed, and a plat thereof flled in the office 
of the commlssloner of the gênerai land office. And that by the slxth section 
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of said act it was proTlded that the président of the tTnited States shall cause 
the lands to be surveyed for 40 miles in wldth on both sldes of the entlre 
Une of sald road after the gênerai route shall be flxed, and as fast as may 
be required by the Construction of said railroad, and odd sections of land 
hereby granted shall not be liable to sale or entry or pre-emptlon before or 
after they are surveyed, except by sald company, as provided in this act. 
That plalntlff duly flxed the Une of gênerai route of Its sald road extending 
through the territory of Montana, February 21, 1872. That the lands de- 
scribed In said complaint were on and withln 40 miles of the Une of gênerai 
route so flxed. That thereafter, to wit, on the 22d day of April, 1872, the 
commissioner of the gênerai land office, under the direction of the secretary of 
the interior, ordered the odd-numbered sections of land on and within 40 miles 
of said road to be withdrawn from sale, entry, or pre-emption, and that a copy 
of sald order was duly received at the United States district land office at 
Helena, Montana, on the 6th day of May, 1872. That the lands described 
in said complaint were within the limits of the sald United States land dis- 
trict. That thereafter, to wlt, on the 6th day of July, 1882, the Une of said 
railroad was deflnltely flxed by sald plalntiff, and a plat thereof flled in the 
ofllce of the commissioner of the gênerai land office, and that said premises 
were on, and within 40 miles of, the Une of said road so definitely flxed as 
aforesaid. That said premises are agrieultm-al land, and not minerai in char- 
acter. That prior to the 27th day of August, 1883, the said plaintiff had duly 
completed its said load on, over, and along said Une of deflnite location, as 
flxed as aforesaid, as required by said act of congress. That three commls- 
sioners were duly appolnted by the président of the United States to examine 
said Une, and said commissioners duly reported to the président that said 
railroad and telegraph Une had been completed in a good, substantial, and 
workmanlike manner, as in ail respects required by said act, and on the 27th 
day of August, 1883, sald railroad and telegraph Une were duly approved 
and accepted by the président of the United States. That said premises aie 
part of the land situated in the Bltter Root valley mentioned In the treaty 
made with the Flathead Indians, July 16, 1855, and ratified by the senate 
March 8, 1859, and are above the Lo Lo fork.' That prior to November 14, 
1871, the lands in the Bltter Root valley, above the Lo Lo fork, were carefuUy 
surveyed and examined, as provided in article 11 of said ti-eaty, and that 
the lands described in said complaint were a portion of the lands so sur- 
veyed and examined, and to which référence was had in article 11 of said 
treaty, and thàt on said date, to wit, November 14, 1871, the président of the 
United States Issued his proclamation as foUowa, to wit: 

" 'Executive Mansion, November 14, 1871. 
" 'The Bltter Root valley, above the Lo Lo fork, in the territory of Mon- 
tana, having been carefuUy surveyed and examined, in accordance with the 
eleventh article of the treaty of July 16, 1855, concluded at Hell Gâte, in 
the Bitter Root valley, between the United States and the Flathead, Koot- 
enay, and Upper Pend d'Oreilles Indians, which was ratifled by the senate 
March 8, 1859, has proved, In the judgment of the président, not to be better 
adapted to the wants of the Flathead tribe than the gênerai réservation pro- 
vided for in said treaty. It is therefore deemed unnecessary to set apart any 
portion of said Bitter Root valley as a separate réservation for Indians re- 
ferred to in said treaty. It is therefore ordered and directed that ail Indians 
rcsiding in said Bitter Root valley be removed, as soon as practicablc, to th« 
réservation provided for in the second article of said treaty, and that a just 
and impartial appraisement be made of any substantial improvements made 
by sald Indians upon any lands of the Bitter Root valley, such as fields in- 

iThe treaty has the foUowing provision In respect to thèse lands: Article 11 thereof 
provided ; "It is, moreover, provided that the Bitter Root valley, above the Lo Lo fork, 
shall be carefuUy surveyed and examined, and if it shall prove, in the judgnaent of thé 
président, to be better adapted to the wants of the Flathead tribe than the gênerai 
réservation provided for in this treaty, then such portions of it as may be necessary 
shall be set apart as a separate réservation for the said tribes. No portion of the Bit- 
ter Root valley above the Lo Lo fork shall be opened to settiement until such examina- 
tlon is had and the décision of the président made known." 
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<ao^4. îWâ Ciiltivated, and hjqitses erected; tbati-BUoh appralsement shall dis- 
tingiolsb {«^t^eenilmprovements made before the date of said treaty and such 
asi Jjaye l»8«in «ubsequently ojade. It Is further ordered that, after the re- 
mpival ber^ia dtoected shall hâve been made, the Bltter Root valley aforesaid 
shall be wen tp settlement; It Is further ordered that If any of said Indians 
residing in the Bltter Root valley désire to become citizens, and réside upon 
the landa whlch tiiey now occupy, not exceeding in quanti ty what is allowed 
under the homestead and pre-emption laws to ail citizens, such persons shall 
be permitted ; tp remaln in said valley, upon making^ known to the superln- 
tendent of Indian; afifatrs for Montana territory, by the Ist day of January, 
1873, their Intention to comply with thèse conditions. 

'"U, S. Granf 

"That on ï'ebniàry 21, 1872, and on July 8, 1882, said land was public land, 
to which the Tlnited States liad full tltle, not reserved, sold, granted, or other- 
wise appropriàted, and free from pre-emptlon or other claims or rights, except 
as herein set forth. That from the tlme of paaking the treaty, in July, 1855, the 
Indians cOntinued to occupy and clalm thé land in the Bitter Root valley as In- 
dian lands, and were so occupying and clalininé them on November 14, 1871, 
•wheù the president's procl^rbation aforesaid 'was issued, and continued to 
oceppy said lands. In the Bitter Root valley, roaming thereover, and clalming 
thé' same as Indiai^ country, but not asserting claim thereto in severalty, on 
February 21, Aprll 22, and May 6, 1872. That they continued in possession 
and claim as aforesaid, and were there In August, 1872, and one of their 
chlefs (Chariot) is yet there, #Ith several hundreds of Indians under hlm. 
Ttat since Jiine, 1872, In pOTSuance to the act of congress, June 5, 1872, there 
hâve been Issued 5^ patents for parts of said Bitter Root lands above Lo Lo 
fork to varions ones of said Indians; and 3,240 acres of thé lands covered by 
those patents are wlthin odd sections, and within 40 miles of said road, and 
are yet In the possession of, and claimed by, said Indians. That they never 
hafe accepted said patents, but refused to do so. That on the 8d day of 
October, 1884, said James R. Hinchman made a flllng upon, and took pos- 
session of, the land (160 acres) described, and Is the land in dispute in this 
suit, to wit, the south half of the south half, section eleven, T. 11, R. 20 W. 
That he settled upon It with his family on that day, clalming It as his home- 
stead. That said land is of the value of over flve thousand dollars. That he 
lived upon it, and improved and occupled the same, and made his final proof , 
shçwing his pre-emption right, December 5, 1887, and on the 6th day of No- 
vember, 1889, the same was patented to hlm from the United States, and the 
same was being held, possessed, and claimed under that patent at the time 
this suit was brought. That Ohief Chariot llves upon, claims, and occvipies 
one odd section of said Bltter Root lands, and has done so ever since 1855." 

F. M. Dudley and J. B. M<;Namee, for plaintiff in errer. 
Leslie & Craven and S. Q-. Murray, for défendants in error. 

Before McKEÎOfA and GILBEET, Circuit Judges, and HAWLET, 
District Judge. 

HAWLEY, District Judge (after stating the facts). Prom the 
agreed statement of facts, it afflrmatively appears that the lands 
in question, in thç Bitter Eoot valley, above the Lo Lo fork, in 
the State of Montana, were not public lands of the United States 
at the date of the passage of the "Act granting lands to aid in the 
construction of a railroad and telegraph line from Lake Superior 
to Puget Sound on the Pacific coast by the northern route, ap- 
proved July 2, 1864." And from the décisions of the suprême 
court of the United States in Wilcox v. Jackson, 13 Pet. 498; Leaven- 
worth, L, & G. R. Co. v. U. S., 92 U. S. 733; Newhall v. Sanger, Id. 
761; Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856; of this 
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court in Amacker v. Eailroad Co., 7 C. C. A. 518, 58 Fed. 851; anà of 
the land office in Phelps v, Eailroad Oo., 1 Dec. Dep. Int. 384,— it is 
manifest that the act of congress granting lands to the railroad 
does not conrey, and was not intended to convey, any lands that 
were not, at the time of the passage of the act, public lands of the 
United States. In Bardon v. Eailroad Co., supra, the court, in inter- 
preting the grant under considération, said : 

"The grant is of alternate sections of public land, and by 'public land,' as 
it bas been long settled, Is meant sucb land as is open to sale or other 
disposition tmder gênerai laws. Ail land to whlch any claims or rlghts of 
others hâve attached does not fall within the désignation of 'public land.' " 

Mr. Justice Field, who delivered the opinion of the court, after 
referring to the Leavenworth Case, and to the fact that he had 
dissented from the opinion in that case," said : 

"But the décision bas been uniformly adhered to since its annonncement; 
and thls writer, after a much larger expérience In the considération of public 
land grants since that time, now readily concèdes that the rule of construction 
adopted— that, in the absence of any express provision indicating otherwise, 
a gi-ant of public lands only applies to lands which are at the time free from 
existing claims— is better and safer, both to the government and to private 
parties, than the rule which would pass the property subject to the liens and 
claims of others. ïhe latter construction would open a wide field of iitlga- 
tlon between the grantees and third parties." 

In Amacker v. EaUroad Co., supra, this court, with référence to 
the same grant, said: 

"The character of the grant to the company is well defined. It is one 
in praesentl, but, as was said In St. Paul & P. R. Co. v. Northern Pac. R. 
Co., 139 TJ. S. 1, 11 Sup. et 389: 'The grant was In the nature of a float, 
and the tltle dld not attach to any spécifie sections until they were capable 
of identification; but, when once identifled, the title attached to them as of 
the date of the grant, except as to such sections as were speciflcally reserved.' 
In eonsldering, therefore, what lands ultimately passed by the grant, there 
are two perlods principally to be regarded: One, the date of the granting 
act; the other, the flling of the map of deflnite location of the road. Lands 
to which claims had attached at either period did not pass, though they were 
free from the claim at the other period." 

The judgment of the circuit court is afflrmed. 



liAST CHANCE MIN. CO. et al. v. TYLER MIN. CO.' 

(Circuit Court of Appeals, Ninth Circuit April 9, 1804.) 

No. 123. 

1. MniriNa Claims— Abandonment op Part of Location. 

When the veln passes out through one of the side Unes of the clalm, 
the locator may abandon ail the ground beyond that point by drawing 
a new end Une across the claim parallel to the original end Une, although he 
bas previously made a survey and application for a patent Mining Oo. v. 
Sweeney, 4 C. O. A. 329, 54 Fed. 284, foUowed. 

S. Bamb— Pbiority of Location— Judgmbnt as Evidence. 

In a suit to détermine the rlght of possession as between two overlap- 
ping mining claims, the défendant withdrew its answer in open court, 
and judgment Wîis entered for plaintifC, re<:iting the priorlty of its loca- 
tion. Défendant thereafter abandoned a portion of its cl&im, including 

* Bebearing peudin;. 
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the portion «mbraced ta the jndgment HM that, In a subséquent actloii 
betweén thé same parties In respect to ground not embraced In that judg- 
ment, the judginent was not admissible as évidence of priority of location. 

8. Same— EjBCTMENT— Evidence — Kbcièivkr's Recbipt and Registbk's Cbr- 
ïimcArE. 

In a suit to détermine the right of possession as between two mining 
claims, défendant withdrew its answer, judgment was rendered against 
It, and thereafter It abandoned a portion of its location, including the 
ground In dispute, and amended its application for a patent accordingly. 
A receiver's regeipt and register's certificate of entry were then issued 
for the remaining part of the location. Held that, as thls ground waa 
not involved in any controversy, the receiver and register of the land 
offlce had authorlty and jurisdiction to Issue thèse documents, and the 
same were admissible as évidence of title iu a subséquent action of eject- 
ment. Mining Oo, v. Rose, 114 IJ. S. 576, 5 Sup. Ot. 1055, distlngulshed. 

i. Bamb. 

The valldlty of the receipt and certificate, and their eflect as évidence 
of title, were not affected, as against third parties, by the fact that the 
locator, on abandoning a portion of hls claim, did not hâve the govem- 
ment surveyor make a new survey, for which reason the land oflace sus- 
pended the issuance of a patent until an amended officiai survey was 
furnished. 

6. Same— Priobitt dp Location — How Pboved. 

When, in foUowing the dîp of a veln, the owners of two claims corne in 
conflict, priority of rlght Is determlned'by priority of location; and, where 
a patent Issued to one of the parties Is sllent as to the date of location, 
the same may be proved by testimony aliunde. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

This was an action of ejectment by the Tyler Mining Company 
against the Last Chance Mining Company and others to recover 
possession of certain mining ground. At the, first trial there was 
a verdict and judgment for défendant, but the judgment was re- 
versed by this court. Mining Co. v. Sweeney, 4 C. C. A. 329, 54 Ped. 
284. TTie case has again been tried, resulting in a verdict and 
judgment for plaintiff. Défendants bring error. 

W. B. Heyburn, for plaintiffs in error. 

John E. McBride and Albert Allen, fOr défendant in error. 

Before McKENNA, Circuit Judge, and KNOWLES and HAW- 
LEY, District Judges. 

HAWLEY, District Judge. This is an action of ejectment brought 
by the défendant in error to recover the possession of certain mining 
ground, situated in Yreka mining district, Shoshone county, Idaho, 
claimed by the défendant in error. The case has been twice tried. The 
flrst trial resulted in a verdict in favor of the Last Chance Company. 
The judgment then rendered in the case was reversed by this court for 
"errors in the rulings of the court with référence to the conclusive- 
ness of the judgment in the territorial court as to the priority of the 
Last Chance location." Mining Co. v. Sweeney, 4 C. C. A. 329, 54 Fed. 
284. The case was thereafter tried upon its merits, and resulted 
in a verdict and judgment in favor of the Tyler Company. 

In the discussion of this case we shall call the plaintiffs in error 
the "Last Chance," and the défendant in error the "Tyler." Many 
of the facts were fuUy stated in the former opinion of this courte 
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but it is necessary, in order to convey a correct understanding of 
the positions now taken by counsel for the Last Chance, to briefly 
restate some of them. The Tyler mining claim was located on the 
20th day of September, 1885, claiming 1,500 feet in length and 600 
feet in width. On the 19th day of April, 1887, the Tyler applied 
for a patent The Last Chance in due time protested, and brought 
suit in the territorial court of Idaho to détermine the right of 
possession to about one acre of surface ground in the triangular 
space represented by the diagram in the former opinion of this 
court. 4 C. C. A. 329, 54 Fed. 284, Before any verdict was ren- 
dered in that case, the Tyler withdrew its answer, and the Last 
Chance thereafter obtained a judgment for the surface ground within 
the triangle. After the Tyler withdrew its answer, it amended its 
application for a patent by leaving ont from its description of the 
mining ground located by it the easterly 427 feet in length, and, 
there being no further contest, it entered the remainder of its claim, 
and received the receiver's receipt, and the register's certiflcate of 
entry from the proper land ofBce, for the purchase price of the Tyler 
claim. The présent action is for 1,072 feet of the westerly end of 
the Tyler ground, which was not in controTersy in the suit in the 
territorial court. The judgment entered in the territorial court, 
after the Tyler had withdrawn its answer, recited the fact that the 
location of the Last Chance was made on the 17th day of September, 
1885. TJpon the second trial, in the United States circuit court, the 
Last Chance offered the judgment roU in the territorial court in 
évidence, and the court refused to admit the same for any purpose. 
It is claimed that such refusai was error. 

The contention of counsel for the Last Chance is that, although 
the judgment in the territorial court is not conclusive of the fact 
as to the priority of the Last Chance location under the former dé- 
cision of this court, it should hâve been admitted as prima facie or 
persuasive évidence of such fact; that it was also admissible for 
the purpose of proving an admission on the part of the Tyler of the 
allégation of the complaint of the Last Chance; that it was further 
admissible for the purpose of showing that, at the time the receiver's 
receipt and register's certiflcate of final entry of the Tyler were 
issued, an adverse suit against the application of the Tyler for a 
patent was pending and undetermined. It is true that the former 
opinion of this court was simply to the effect that the judgment was 
not conclusive as to the date of the Last Chance location, as that 
was the only question then presented; but the reasons given for the 
conclusion reached apply with equal force to the questions now 
presented. It was expressly stated that "the judgment was con- 
clusive only as to the right of possession to the triangular pièce of 
ground involved in that suit, no portion of which is in controversy" 
in this action. 

The admissibUity of the judgment for any purpose rests wholly 
upon the question as to the right of the Tyler to voluntarily abandon 
its claim to any part of its ground after it had made a survey and 
application for a patent to the entire ground embraced in its 
location. The right of the Tyler to draw a Une leaving out over 
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427. f eet oi tke easterly end of its claim, as described in; its original 
applicatiw for a patent; whatever its purpose may baye been in 
so doing, bas been adjudicated, settled, and determined by tlie dé- 
cision of tbis court Zsfo fraud was committed by tbe Tj'ler in mak- 
ing the change in tlieboundaries. It did not taie any ground that 
was Qot included in its original location. It did not include any 
ground that belonged to, or was claimed by, any one else. It did 
not interfère with any other location. It gained no additional rights 
to those it previously had. It simply waived and abandoned its 
rights tothe easterly 427 feet of its location and, by so doing, it for- 
feited no rights it then had to the balance of the ground embraced 
within thelimits of its location. The Iode located by the Tyler in 
its true caurse lengthwise crossed the southerly side Une of the loca- 
tion at a point distant 427 feet from the easterly end line of the Tyler 
location. ït eould not follow the Iode lengthwise beyond the point 
where it crosâed its side line. It abandoned its right to the surface 
ground beyond that point, and drew its easterly end line parallel 
with its location at that point, so as to only include the ground in 
whicb the Iode extended lengthwise within the side Unes of its loca- 
tion, î^o valid reason has been advanced by counsel, and we are not 
aware of any, why the end line of the claim could not be thus changed 
in order to comply with the laws of the United States requiring the 
end Unes to be parallel. The law itseU would make the end line at 
that point, so far as any extra latéral rights to follow the Iode in its 
downward course were inyolved. 

It is not shown, and was not attempted to be shown,; that the 
Tyler made any admission in the territorial court in relation to 
the date of the location of the Last Chance claim, or of the priority 
of its location. The Tyler was not à party to the judgment, »and 
is not bound in this action by any recitations made in the judgment 
as to the date of the Last Chance location. If any admission was 
made in the answer of the Tj'ler as to the date of such location, 
of its priority to the Tyler, that fact might hâve been admissible 
in this casé. But no such proof was ofEered. The answer of 
the Tyler was not made a part of the judgment roll in the territorial 
court. In Tiew of thèse facts, it is unnecessary to review the au- 
thorities cited by counsel as to the admissibility of jud^ents in 
other suits between the same or other parties as persuasive évi- 
dence of the facts therein involved, or of admissions therein made. 
It is enough to say that they hâve no application whatever to the 
facts of this case. 

With référence to the question as to the admissibility of the judg- 
ment for the purpose of showing that the receipt and certiflcate 
of the Tyler were issued without authority of law, and to the 
other objections made against the admissibility and effect of the 
receipt and certificate as évidence, it may be said that it is whoUy 
immaterial; to the right of thé Tyler to recover in this case whether 
the receipt and certificate were valid or in valid. The fact is that the 
Tyler introducèd évidence, oral and documentary, as to the discov- 
ery, location, marking the Unes of the location, notice, performance 
of necessary work, showing in every respect a fuU compliance witii 
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the provisions of the mining law. Its title to the grounâ de- 
scribed in its complaint is undisputed, without référence to the 
receipt and certiflcate. We are, however, of opinion that the 
court did not err in admitting the receipt and certificate of entry, 
or in its instructions as to the effect thereof. The receipt and 
certificate were not issued until after the Tyler had withdrawn its 
answer, and abandoned its daim to that portion of the ground 
whieh was involved in the suit in the territorial court, no part of 
which is included in the mining ground for which the receipt 
and certificate were given. It therefore necessarily follows that the 
peceiver and register of the land office had the power, authority, 
and jurisdiction to issue the same. In Rose t. Mining Co., 17 NeT. 
26, 27 Pac. 1105; Mining Co. t. Rose, 114 U. S. 576, 5 Sup. Ct. 
1055, — cited and relied upon by counsel for the Last Chance, a 
controversy was pending in the state court to détermine the title 
to the identical ground for which the patent was issued, and it was. 
of course, held that the patent was absolutely nuU and void, be 
cause it was issued without authority of law. Hère the receipl 
and certificate which entitle the Tyler to a patent were issued foî 
certain mining ground that was not involved in any controversy 
then pending in any court. The facts in the cases are totally 
dissimilar. A careful examination of the Eose-Eichmond Case wil' 
disclose the fact that it expressly recognizes the right of a party t<i 
waive or abandon his rights to a portion of the claim that might 
be involved in a similar controversy to the one presented in the 
suit between thèse parties in the territorial court. Mining Co. v. 
Rose, 114 U. S. 585, 5 Sup. Ct, 1055. 

The other objections urged by counsel against the admissibility 
of the receipt and certificate of entry in évidence relate to certain 
aUeged irregularities on the part of the Tyler not having a resurvey 
made of its ground after abandoning the 427 feet A regular 
survey had been made in the first instance, by a government sur 
veyor, of the entire ground embraced in the Tyler location. Thr- 
Tyler, when it abandoned the 427 feet, did not hâve the govemmeni 
surveyor make a new survey, and the officers of the land offlct 
expressed the opinion that the Tjder should hâve the line ofii 
cially surveyed, and gave notice by letter "that an amended survey 
of the claim as entered, approved by the United States surveyor, 
must be fumished." This action upon the part of the officers did 
not afEect the validity of the receipt and certificate of entry that 
had been previously issued by thera. It simply amounted to a 
question of the regularity of the procédure on the part of the land 
ofiBce. It was not a matter which deprived the officers of jurisdic 
tien. The issuance of a patent was merely suspended until the 
amended survey was oiBcially approved. The patent would then 
issue upon the receipt and certiflcate of entry already given. There 
was no cancellation of thèse documents, and as long as they re 
mained uncanceled they were, in légal effect, équivalent to a patent, 
at least so far as the rights of third parties were concerned. The re- 
ceipt and certiflcate of purchase cannot be collaterally assailed upon 
v.6lF.no.6— 36 
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such. gPOUndS. Hamilton t. Mining Oo.^ 33 Fed. 566 ; Aurora Hill Con. 
Min. COi-v. 8S Min. Co., 34 Fed. 515; Benson Mining & Smelting Co. 
T. Alta' Mining & Smelting Co., 145 U. S. 428, 12 Snp. Gt. 877, and 
aùtlioritieè there cited. The court did net err in instrùcting tlie 
jury that "the defendant's (Tyler's) title to the surface ground of 
th.e premises described in this complàint is 1,072 feet along the Tyler 
mining claim establiâhed by the receipt of the receiver of the land 
office, dated April 22, 1889, and the accompanying certiflcate of 
entry, and that title relates back to the date of the original location, 
as may be found by the jury when the discovery was màde and the 
claim désignated by stakes and monuments on the ground; in other 
words, that title dates back to the location of the Tyler, there being 
no dispute as to the date of its location." 

Objection is made that the notice of location of the Tyler claim 
was not reçorded within the time required by the statutes of Idaho. 
Gen. Laws, p. 264, § 6. The statutes of Idaho provide that the notice 
placed upon thè claim, or a substantial copy thereof, ishaU be reçord- 
ed by the deputy appdinted for the district within a specifled date. 
The court permitted the Tyler to prove, against the objection of the 
Last Chance, that the notice of location of the Tyler was, on the 3d 
day of October," 1885, within the time specified in the statute, de- 
livered to the deputy reCprder of the- district, wîth the request that 
it be recordéd, and that the feés for recording: the same were then 
paid. The deputy failed to make âny indorsement upbn the notice, 
but upon the 9th of October, 1885, it was duly recordéd in the oface 
of the county recorder. There is no controversy as to the f acts. 
The contention of the Last Chance is that the recording of the notice 
could only be proved by the record or by an exempliflcation thereof. 
It is well settled that the leaving of a notice with the proper oiiicer, 
with a request to hâve it flled and recordéd, and the payment to 
him of the légal fées therefor, in the eye of the law constitutes a 
flling of the paper for record. The rights of a party, in this respect, 
cannot be defeated by the f ailure or neglect of the oflcer to perform 
his duty. But the question whether or not the notice was recordéd 
in time was properly withdrawn from the considération of the jury, 
upon the ground that the Tyler had what was équivalent to a title 
by the receipt and certiflcate, and this cured the irregularity, if 
there was any, in the recording of the notice of location. 

Was the patent of the Last Chance conclusive as to the date of 
the location of the Last Chance claim? At the close of the testi- 
mony upon the part of the Tyler, counsel for the Last Chance "asked 
the court to pass on the fact of the patent for the Last Chance claim, 
as to its relation, and as to the matters and things conclusively ad- 
judicated by it. The cotirt at this time declinèd to pass upon this 
question, and stated that, under the décision of the appellate court, 
défendants would be required to prove their location, and that was 
a matter that might be controverted by testimony." The Làst 
Chance thereupon, without objection, introduced witnesses who gave 
testimony tending to show the date of the discovery and location of 
the Last Chance claim, the staking of the claim, posting notice of 
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location, recording of notice, doing assesatment work, survey for 
patent, etc. The Tyler introduced testimony in rebuttal upon thèse 
points, against the objections of the Last Chance. The testimony 
upon the part of the Last Chance tended to show that a valid loca- 
tion of the Last Chance claim was made on the 17th day of Septem- 
ber, 1885, three days prior to the location of the Tyler. The testi- 
mony in rebuttal tended to show that no location of the Last Chance 
was made until after the Tyler was regularly located. The patent 
issued to the Last Chance was, of itself, évidence that the Last 
Chance Iode had been discovered ; that the location had been prop- 
erly made; that it had been marked so that its boundaries could be 
readily traced; that the statutory requirements in respect to the 
posting of a notice and having it recorded had been compliefl with; 
that the necessary amount of work had been done ; that the applica- 
tion for a patent, the notices given by the applicant, and ail the 
other steps to acquire a patent, as required by law, had been regu- 
larly taken. Counsel for the Tyler admit that "the patent itself 
is évidence of ail thèse facts, and, from its date upon its face, it is 
conclusive in a court of law of ail thèse facts, because, without 
them, it could not lawfuUy issue. The patent is the final judgment 
and decree of the lând department that the holder is the owner of 
the land it embraces, according to its terms, and in a court of law 
it is ironclad as title." It is therefore unnecessary to review the 
authorities upon this subject. The Tyler admits the validity of the 
Last Chance patent. 

The controversy between the parties was as to the date when 
the location of the Last Chance was made. Was it prior or sub- 
séquent in time to the location of the Tyler claim? The patent 
does not, of itself, fix the date when the location was made. It 
is silent upon that subject. The respective claims adjoin each 
other on the surface. There is no confiict between them as to 
the surface ground. Both claims are valid, and both hâve the 
government title, — one, by patent; the other, by a receipt and 
certificate of entry from the United States land ofiice, which, as 
before stated, is the substantial équivalent of a patent. The ques- 
tion of the priority of the locations is not involved in this case unless 
there was a controversy upon the facts as to whether the Iode in 
question, in its true course lengthwise, passed through the ground 
of the Last Chance claim at nearly right angles. This court, in its 
former opinion, in answering the contention of counsel on this 
point, expressed its views of the law in relation tothe rights of 
the respective parties upon the theory that the Iode in question, in 
its true course lengthwise, crossed the side Une of the Tyler claim, 
and passed through the Last Chance claim at nearly right angles. 
I!; is now claimed by the Tyler that the Iode, in its course length- 
wise, does not cross the side Unes of the Last Chance at nearly 
right angles, as the dotted line of the foot wall of the Iode on the 
diagram might seeiri to indicate; that the line, as thus drawn, fol- 
lowed the undulations of the ground on the surface, but that the un- 
derground developments clearly show that the location of the Last 
Chance claim was more along than across the Iode. 
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The testimony upon thîs point is not contained in thé record, and 
thât question îs not properly bef ore us for revieW ; but there is a map, 
which Was inade au exMbit in the case, which, upon this hearing, 
is filéâ in tiiis court, on wbich are represented lines purporting to be- 
a trùe représentation of the testimony of the varions witnesses as to 
the true course .lengthwise of the Iode through the Tyler and Last 
Chance claims. Prom thèse lines it appears that the location of the 
Last Chance was more along than across the Iode. If this correctly 
représenta the testimony that was given upon the trial, it was un- 
necessary for the court, to instruct the jury as to the rights of the 
Last Chance upon the theory that the Iode, in its true course length- 
wise, crossed the side lines of the Last Chance at nearly right angles. 
If the tïue course of the Iode lengthwise is more along than across 
the locations, then the mining law, to which we will hereafter hâve 
occasion to refer, détermines the rights of the respective parties, in- 
dependént of the date of their locations. The right of each party to 
foUow the Iode on its strike or true course lengthwise is terminated 
at the, point where the Iode crosses the side Une of thè Tyler and 
Last Cifiance locations; but each company would hâve the right to 
foliow the Iode, the top Or apex of which is with^n its surface lines, 
on its dîp, not upon its strike, upon a vertical plane drawn down 
ward parallel to the end line, at the point where the strike of the Iode 
ended; that is, at the point where the Iode, in its lengthwise course, 
interséots the side lines of the claims. The Tyler would be entitled 
to ail that portion of the Iode that lies westerly of such vertical line 
drawn down ward, and the Last Chance would be entitled to ail that 
portion of the Iode easterly of said line. But the court gave instruc- 
tions to the jury to the effect that if they found from the évidence 
bef ore them that the Iode in its course lengthwise. crossed the side 
lines of the Last Chance location at nearly right angles, and if thej 
should also find, from other évidence, that "the Last Chance claim 
was the older, your verdict should be for the Last Chance Company; 
and, in this connection, I state to you that if you find that the Tyler 
was the older location, and find that it was following the ledge, as 
I hâve before explained to you, upon its dip and not upon its course, 
then you should find for the Tyler." XJnder this instruction, we are, 
perhaps, bound to assumé that there was some évidence submitted 
to the jury which tended to show a state of facts that might hâve 
made it cblîgatory upon the jury to détermine the question as to 
the priority of the locations in order to arrive at a proper verdict. 
Did the court err in allowing testimony as to the date of the Last 
Chance location? To what date does the title obtained by the 
patent relate? How is this question to be determined? 

A patent to minerai land is to some extent différent in its nature, 
character, and effect from a patent to agricultural land in this : that 
it does not give title to the ground vertically to the center of the 
earth. As a gênerai rule, the minerai bearing veins and Iodes de- 
part from a perpendicular, in their course downward, so as to extend 
outside of the vertical side lines of the surface locations, and as it 
is the Iodes aûd veins which constitute the principal value of mining 
locations, — without the discovery of which no valid location can be 
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made, — the law wisely provides that, ùpon compliance by the loca- 
tors of mining claims witli certain requirements mentioned in the 
statute, they "shall hâve the exclusive right of possession and enjoy- 
ment of ail the surface included within the lines of their locations 
and of ail veins, Iodes, and ledges throughout their entire depth, 
the top or apex of which lies inside of such surface lines extended 
downward vertically, although such veins, Iodes, or ledges may so 
far départ from a perpendicular in their course downward as to 
extend outside the vertical side lines of such surface locations. 
But their right of possession to such outside parts of such veins or 
ledges shall be confined to such portions thereof as lie between verti- 
cal planes drawn downward, as above described, through the end 
lines of their locations, so continued in their own direction that such 
planes will intersect such exterior parts of such veins or ledges." 
Rev. St. U. S. § 2322. 

The title given by the patent foUows this provision of the statute. 
It includes the surface ground embraced within the surface limits of 
the location. The title to this is absolute. It also includes the 
veins and Iodes, the tops or apices of which lie inside of such surface 
lines, in their course downward, which, as before stated, often départ 
from a perpendicular so asto extend outside of the vertical side 
lines of the surface locations, and the patent, when issued, con- 
veys the title to such portions of the veins or Iodes, as well as to the 
portions thereof that lie within the limits of the surface location. 

In the grants pf spécifie lands to railroads and other corporations 
or companies, when the patent issues, it relates back to the date 
of the grant, which is made certain by the granting act. When a 
patent is issued for a mining claim, it relates back to the time when 
a valid location was flrst made, if it bas been regularly kept up, and 
the date of such location, if the question of priority is raised, must, 
in the very nature of things, be determined by proof independent of 
the statute, unless the patent itself fixes the date. It does not dé- 
pend upon the question as to which party made the first applica- 
tion for a patent, or which obtained a patent first. It is true that 
the patent is conclusive of the fact that, at the time the application 
therefor was made, the applicant had a valid location, and had, in 
ail respects, fully complied with the requirements of the mining 
laws; but it does not fix the time when the location was made. In 
order to détermine this question^ it is necessary to introduce évi- 
dence independent of the patent. And, in such cases, as is said 
in Shepley v. Cowan, 91 U. S. 338, the flrst in time in the commence- 
ment of proceedings for the acquisition of the title, when the same 
are regularly followed up, is deemed to be first in right. The law 
provides when and how adverse claims to an application for a pat- 
ent may be made; but such controversies are usually confined to 
conflicting claims as to the surface ground. When there is no con- 
flict on the surface, there is ordinarily no necessity of a protest being 
made. Where the law does not require a protest to be made and 
an adverse suit to be brought to détermine the right of possession 
before the patent issues, and a patent is regularly issued and there- 
after a controversy arises as to the time when the patent takes 
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eflPect, and it îs claimed that It relates back to the date o£ the loca- 
tion of tte claim, that date, if material to the issues raised, must 
be established by évidence^ in the same manner as any other ques- 
tion of fact not settled by tiie patent itself. 

The right to a, patent ouce vested is équivalent, so far as the 
United States go^çrnment is concerned, to a patent issued. When 
issued, the patent relates back to the inception of the right of the 
patentée. Stark y. Starr, 6 Wall. 403. But where it is sought to 
make a patçQt relate back of the date when the application for the 
patent was, niade» and attaçh itself to some prior right, the facts 
showing su<i prior right must be established by proof. 

In Henshaw v. Bissell, 18 Wall. 266, the court said that in a con- 
troversy "between parties claiming under two patents, each of which 
reserves the iri,ghts of other parties, the inquiry must extend to the 
character of the original concessions. The controversy can only 
be settled by determining which of thèse two gave the better right 
to the demanded premises." In Champion Min. Co. v. Consolidated, 
etc.. Min. Co., 75 Cal. 78, 16 Pac. 513, the district court, in the trial 
of the case, proceeded upon the theory that the issuance of the pat- 
ent was conclusive as to the date of the location of a mining claim 
E^s it appeared in the papers and proceedings ûled in the United 
States land ot]^ce upon which the patent was based. Upon appeal, 
the suprême court expressèd its opinion in regard to this question, 
althpugh it was not necessary to the détermination of the case. The 
principles announced are, in pur opinion, correct, and are applicable 
to tte facts of this case. The court said: 

"Where an application for a patent to mlnlng land has been flled in the 
United States land office, and notice tliereof glven as requlred by statute, and 
no adverse claim has been flled, and the proceedings hâve regularly culmi- 
nated in a patent, it may be said generally that the proceedings are con- 
cliiSive against a third person as to those things with respect to which he 
might hâve flled an adverse claim. But, wlth respect to the unlted ledge 
which was afterwards dlscovered to be a union of the Wyoming and the 
Phillip, there was nothing In the application for a patent to the Wyoming 
clàim which called for any contest by the owners of the Phillip. The ap- 
plication of the Wyoming daim, If granted, wonld resuit in a patent for only 
the surface groTlnd daimed, and the ledges whose apexes were withln it. 
If it should txirn out that a ledge wlthin that ground unlted wlth another 
ledge, the property of an adjolnlng owner, the ownershlp of the unlted ledge 
would hâve to be determined upon the principle of priority of location. 
Moreover, at the time of the Wyoining application and patent, the union of 
the two ledges at great depth In the earth was entirely unknown, and not 
even suspected. IT^e owners of the Phillip ledge, therefore, with respect to 
the présent claim to the unlted ledge, would and could not hâve had any 
standing in the land department as adverse claimants to the Wyoming ap- 
plication. It is therefore somewhat difflcult to see how the question of 
priority of location between the Phillip and Wyoming ledges could be adju- 
dicated In a proceedlng In which the location of the Phillip ledge was not 
Involved at ail; or how ex parte proof, pffered in the Wyoming application 
for the satisfaction of the Unlted States government, Is admissible in the 
case in bar, where the contest Is about something not appearlng on the face 
of that application, or Involved In that proceedlng." 

In Kahn v. Mining Co., 2 Utah, 188, the court said: 

".^s the location Is the first step In the acquisition of minerai lands, and 
the foundation of the tlUe thereto, the respondents, following the allégations 
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in thelr answer, put thèse location notices In évidence. They are nrt set 
ont in the record, but, as chains of conveyances down to the patentées and 
respondents were put in évidence, it may be assumed that the respondents 
were not the loeators, and, 11 not, then the connection between the patent 
and the location notice was not complète, even for the purposes of relation, 
until thèse connecfîng évidences were put in. Without them the respondents 
would hâve patent title, but it would not appear that that title was con- 
nected with the location notices." 

It necessarily foUows from tMs reasoning that it devolved upon 
the Last Chance to show the time when a valid location of the Last 
Chance was made, in order to conneet its title by patent with the 
date when the location of its claim was made. 

Tivere is another class of cases, decided by the suprême court of 
i^e United States, which, by analogy, lead directly to the same con- 
clusion. In Mining Co, v. Campbell, 135 U. S. 286, 10 Sup. Ct. 765, 
two parties had patents for the same mining ground, — one for a 
placer claim, the other for a Iode claim. The question at issue was 
whether or not the fact that a patent had issued for the Iode claim 
was not conclusive of the fact that the Iode claim had been duly 
discovered, located, and recorded before the time of the application 
for a patent of the placer claim. The circuit court held that it was 
conclusive of the fact, and refused to allow any évidence tending to 
show a différent state of facts. The suprême court reversed the 
case on account of this ruling, and, in so doing, declared that where 
two parties hare patents for the same land, and the question is 
as to the superiority of title under the patents, and the décision dé- 
pends upon extrinsic facts not shown by the patent, it is compétent 
to establish it by proof of those facts. In Davis' Adm'r v. Weibbold, 
139 U. S. 507, 11 Sup. et, 628, the same gênerai principle is an- 
nounced with référence to controversies between parties who hâve 
obtained patents for minerai land, and other parties having patents 
for the same land known as town-site patents. The suprême court 
in both of thèse opinions clearly point out the distinction which 
exists between this class of cases and those of Prench v. Fvan, 93 
U. S. 169, Kefining Co. v. Kemp, 104 U. S. 636, and Steel v. Eefining 
Co., 106 U. S. 447, 1 Sup. Ct. 389, which are cited by counsel for the 
Last Chance as to the conclusiveness of patents, etc. 

It may be conceded, as claimed by counsel, that the examination 
of witnesses covered a wider range than was necessary for the pur- 
pose of establishing the date when a valid location of the Last 
Chance claim was made; but the door to such an examination was 
opened by the Last Chance in its examination of witnesses, and the 
court thereafter allowed the Tyler in rebuttal to travel over the same 
ground covered by the Last Chance in its efforts to establish the 
date and the manner when and whereby it acquired title to the 
mining ground described in its patent. It is enough to say, upon 
this point, that the court frequently informed counsel and the jury 
that the testimony given by the witnesses in relation to this mat- 
ter was only to be considered as admissible in so far as it tended to 
establish the date of the location of the Last Chance claim, and 
it repeated this admonition over and over again in its instructions 
to the jury. We are therefore of opinion that the jury were not, 
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and could not hâve bfeen, misled by the latitude given by the court 
in the admission of testimony. It is argued that the Weight of the 
évidence upon the question as to the priority of the respective 
locations is in favor of the Last Chance, and the remarks of the 
court in overruling a motion for à new trial are referred to as tend- 
ing to sustain this argument. This question cannot be reviewed by 
this court. It is well settled that the overruling of a motion for a 
new trial is not a subject of exception under the practice established 
in the United States courts. We are, in our investigations, con- 
fined to the considération of exceptions, taken at the trial, to the 
admission or rejection of évidence, and to the charge of the court 
and its refusai to Charge. Wé hâve no concern with questions of 
fact, orof the weight to;be given to the évidence whieh was properly 
admitted at the trial. Railroad Co. v. Charless, 2 C. 0. A. 380, 51 
Fedj 579, and authorities there cited. 

Thevièws wehave expfessed, taken in connection with the former 
opinion of this court, dispose of ail the assignments of error properly 
presènted by the record in this case. The judgment of the circuit 
court is aflarmed, with cdsts. 
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<Clrcult Court of AppealS, First Circuit. Aprll 5, 1894.) 
; No. 82. 

1. QlTESTION FOR RevIEW ON AppBAI,, 

Tlie; record recited that at the conclusion of plaintiff s évidence défendant 
asked the court to rulé that thére was no évidence that deceased was in 
the exercise of due care, and that the court so niled, and thereupon ordered 
a verdict for défendant, to which ruling a,nd ordei* plaintiff excepted. 
Beld, that the question for review was restricted to the précise proposition 
stated, Uàmely, whethér there was évidence to go to the jury that de- 
ceased was In the exercise of due care. 
8. Pkacticb— Objections Intbhposbd Cannot bb Enlakgbd to Détriment of 
Other Pàhty. 

The practice in the fédéral courts is thoroughly settled that when one 
party makes a motion, or interposes an objection, on grounds speciflcally 
stated, he cannot, at a subséquent stage of the case, shlft or enlarge his 
position, unless perhaps when it clearly appears that by so doing no delri- 
ment could corne to the other party. 
8. Death by Wbongfui. Act — Contbibutoev Négligence — Question for 
Jury. 

In an action under the employers' liablllty act of Massachusetts (Acts 
1887, c. 270) for the death of à night watchman, whb was found dead on 
the ground near a narrùw, unralled bridge runnlng between two buildings, 
over which p.e customarily passed lu his rounds, the jury are entitled to 
détermine, by Inference from the facts proved, the question whether he 
was in thef exercise of due care, although, from the nature of the case, 
• there could be fio positive proof on the subject. 

4. SaME— CONTRlBUTOBY NEGLIGENCE— BURDEN OF PrOOF. 

In such an action the fédéral courts should apply thelr own rule, that 
contributory négligence Is a matter of défense, and they are not bound by 
the Massachusetts décisions to the contrary. Per Webb, J. 

In Error to the Circuit Court of the United- States for the Dis- 
trict of Massachusetts, 
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Thls was an action by Mary Griffln against the Overman Wneel 
Company to recover damages for the déath of her husband, John 
GrifQn. At the close of plaintifE's évidence the circuit court directed 
a verdict for défendant, wMch was done, and judgment entered 
accordingly. Plaintiff brings the case to this court on writ of error. 

The action is founded on chapter 270 of the Acis of 1S87, Acts and Résolves 
of Massacbusetts, passed May 14, 1887, and the déclaration is in three counts, 
under clause 1 of section 1 of said act, which is as foUows: "Where, after 
the passage of this act, personal injury is caused to an employée, who is him- 
self in the exercise of due care and diligence at the time: By reason of any 
defect in the condition of the ways, works, or machinery connected with or 
used in the business of the employer which arose from or had not been dis- 
covered or remedied owing to the négligence of the employer or of any per- 
son in the service of the employer, and intrusted by him with the duty of 
seeing that the ways, works, or machinery were in proper condition; * * • 
the employée, or, in case the injiuy results in death, the légal représentatives 
of sueh employée, shall hâve the same right of compensation and remédies 
against the employer as if the employée had not been an employée of nor in 
the service of the employer, nor engaged in Its work." 

John Griffln was a nlght watchman at the defendant's factory, in Chlco- 
pee Falls, having entered its employ in February, 1891. It was his duty, as 
such, to make the rounds of a certain number of the defendant's buildings 
once every hour dxiring the night, and to punch several buttons which were 
connected by electrical appliances with a watehman's clock or dial in the 
defendant's office, upon which a mark was registered every time a button 
was punched. Griifln had 17 of thèse buttons to punch, numbered consecu- 
tively from 31 to 47, inclusive. The route which Griffln followed in punching 
thèse buttons was as follows: He started in the engine room, so called, of 
mill No. 2. There he punched button No. 31; went from there to the basement 
of mill No. 2, where he punched button No. 32; from there to the front of 
the basement, and button No. 33; thence to the front of the second story, and 
button No. 34; thence to the center of the second Story, and button No. 35; 
thence to the second story of the rublîer mill, so called, a building about 
15 feet north of mill No. 2, and connected with mill No. 2 by a bridge about 
4% feet wide and 15 feet from the ground. In this second story of the rub- 
ber mill, button No. 36 was located. On the night of the accident he was 
seen to start on his round at 1:30 o'clock a. m., punçhlng button No. 31 in the 
engine room. He was not seen again until he was found, about two hours 
afterwards, lying on his back, on the ground, dead, between the rubber mill 
and mill No. 2, east of the bridge, with his head towards mill No. 2 and his 
feet towards the rubber mill, and his lantem by his side, crushed so that the 
oil ran out of it. There was a eut about two Inches long upon the back of his 
head, in which there was sand and gravel; and his skull was fractured. The 
watehman's clock or dial in the office showed that on the 1:30 o'clock trip but- 
tons Nos. 31, 32, 33, 34, and 35 had been punched, and button No. 36 had not. 

The bridge had been completed about four weeks before the night of Grif- 
fln's death, and since that time it had been his custom, in making his rounds, 
to go from mill No. 2 to the rubber mUI by way of the bridge. That was the 
direct and natural route, and the one which he always took, so far as the 
évidence showed. The buttons had been located with a view to his using the 
bridge in going from mill No. 2 to the rubber room. The electrician who 
put in the wires and buttons had been instructed to cover the most ground 
with the least number of buttons. If Griffln went from mill No. 2 to the 
rubber mill by any other route, he would hâve had to retrace his steps from 
the second story of mill No. 2 to the starting point, and would thus be 
put a great deal out of his way. The electrician had, by order of the de- 
fendant's superintendent, changed Griffln's route after the buttons were put 
in, and gave him instructions as to the route he was to foUow in pimching 
the buttons; telling him to punch the button in the enameling room (No. 35), 
and then to "punch the one in the rubber mill ovo: the bridge" (No. 36). 

The bridge in question sloped somewhat from mil! No. 2 to the rubber mill. 
It was in évidence that the night on which Griffln met his death was cold, 
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Haflf, i^OTfây, and ftQat7; and âiat tbe;1>rldge was In a sllppery condition. 
There •weire no ralllngs or guards on eitjiëc kide of the bridgé. Àbont a *eek 
beforé the nlght of GrifflÊ'S death a smaÛ' eÉglne had been ^laced In the ma- 
chine room on the ground floor of mlH N6. 2, frOm whicat- thieré was an ex- 
haust pipe, which came ont of the ground floor of the mill, through the win- 
dow of the basement, ab(>ut 16 Inches from the ground, and about 18 inches 
west of the bridge, and extended about 18 inches beyond the window. On 
the ilight in Question the wind was blowing from the nOTthWeist, and the steam 
from this ëïMust pipé coœpletely envelolçed the bridge for a space about 
eight fçet square, so vikt, ftceording to «ne witness, "it was fcretty hard work 
for a iùatn to go over that bridge that night with a lantem to find his way." 
It was In évidence that the bridge had nèver been Imown to be In such a con- 
dition tts-tostèam and slipperlness before. There was médical testlmony 
that â fail trom the bridge would accoiint for the marks of injury on Griffin, 
and for his death; At the Conclusion of the plalntlff's testlmony the défend- 
ant àékied the court to nile Ihat therô "was no évidence that GrlfBn was in 
the exercise of due care. The court so raled, and the plftlntlfC excepted, 
and sued Oilt a wrlt of error to this court: PlalntlfE assigns for error that 
the court érted in ruling that there was no évidence that Griffln was in the 
exercise of due care. 

Jamea B. Carroll and James E. Cotter,,for plaintiff in error. 

The burden of establlshing afflrmatiyely freedom from contributory négli- 
gence may be successfully borne thougli thra:e were no eyewitnesses of the 
accident, and even although' the précise cause and manner of occurrence are 
unknbwn. If, in such a case, the smiounding facts and circumstances rea- 
sonably indicate or tend to eptabllsh that the accident might hâve occurred 
wlthout négligence of the deceasèd, thàt Inference becbnies possible, in ad- 
dition to that 'Which InyolVes a careless or wlUful dlsrègard of personal 
safety, and sp a question of'fact may arise to bè solved by a jury, and re- 
qufre a choice betweèn possiltile but divergent inferences. Finch, J., In ToJ- 
nian v. Rallroad Co., 98 N. Y. 19S-20S. 

Luther WMte and Edward S. White, for défendant in error. 

Before fUTîîAM, Circuit Judge, and lŒLSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. Wken the défendant in the court below 
moved that a verdict be directed in its favor, it was put in the fol- 
lowing form, as appears by the record: 

"The défendant oflfered no testlmony, and at the conclusion of the plaln- 
tlfl's testlmony asked the cottirt to rule that there was uo évidence that the 
sald John Griffln was in the exercise of due care." 

John Griffln was the persob on account of whose death the action 
was commencéd. The record then proceeds: 

"The Judge so ruled, and ordered a verdict for the défendant, and thereupon 
a verdict was so returned; to which ruling and order the plaintiff excepts, and 
she prays that her exceptions may be allowed." 

By the forin of the defendant's rèquest for this ruling it limited 
itself, for ail the purposes of this appeal, to the précise proposition 
stated by it The practice in the fédéral courts is thoroughly settled 
that when one party makés a motion, or interposes an objection, on 
grounds sp^Çiflcîilly stated, he cannot, at a subséquent stage of the 
case, shif t or enlarge his position, unless perhaps when it clearly ap- 
pears that by so doing no détriment could corne to the other party. 
Therefore the'pàrty so moving or objecting is ordinarily required to 
put his flnger on the very pith and marrow of what he claims, and 
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is ordinatily held to waive everything except wliat is so poînted out. 
Non constat, that if the défendant had expressed its motion gener- 
ally, or if it had been expressed speciiically with other reasons than 
those which. were stated, the plaintiff might, with the leave of court, 
which is always easily obtained, hâve supplied any other deflciency. 
For this reason the only question before this court is whether the 
record shows there was évidence to go to the jury that Griliin was 
in the exercise of due care in connection with the injury which oc- 
curred to him. 

It was suggested at the argument of the case that, even under the 
employers' liability act of Massachusetts, on which statute plaintiff 
relies, the fédéral courts wiU apply their gênerai rule that the want 
of due care on the part of the plaintiff, in a case of an injury hap- 
pening through négligence, is a matter of défense, and that the plain- 
tiff is not ordinarily required, in the flrst place, to give évidence 
touching it. That question was not raised in the circuit court, and 
has not been brought before us in such form as renders us désirons 
of disposing of it, and we are not required to do so tn the présent 
case. 

We do not deem it necessary to set out the évidence in the court 
below, or to analyze it in this opinion, and we consider it sufficient 
to say that the case falls within the practical application of the rules 
touching due care, and of the inferences to be drawn from the facts 
proven, which are accepted and approved in Maguire v. Railroad Co., 
146 Mass. 379, 382, 15 N. E. 904; Thyng v. Railroad Co., 156 Mass. 
13, 16, 30 N. E. 169; and Maher v. Eailroad Co., 158 Mass. 36, 44, 32 
N. E. 950. 

We do not intend to suggest whether the propositions covered by 
thèse cases, and which we apply to the case at bar, are or not mère 
rules of évidence as to which we are bound by the décisions of the 
highest court of the state of Massachusetts, because, whether we are 
bound by them or not, they meet our approval, which is sufScient 
at présent. We wUl only add that the circumstances of the various 
cases which we cite, as well as those of that at bar, essentially dis- 
tinguish them from cases like that of the approach of a traveler to 
a railroad crossing, where, ordinarily, it is necessary to show the 
performance of some positive duty on the part of the person injured 
in order fro make out due care. 

Judgment of the circuit court reversed, and case remanded for 
further proceedings. 

NELSON, District Judge, concurs In this opinion. 

WEBB, District Judge (concurring). This case dépends on the 
correctness of the ruling of the circuit court ordering a verdict for 
the défendant. As stated in the plaintiff 's bill of exceptions: 

"The défendant offered no testimony, and at the conclusion of the plaln- 
tlff's testimony asked the court to rule 'that there was no évidence that the 
said John Griffln was in the exercise of due care.' The judge so ruled, and 
ordered a verdict for the défendant, and thereupon a verdict was so rendered; 
to which ruling and order the plaintiff excepta, and prays that her exceptions 
may be allowed." 
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Tht bï»:^ errop assigned is this raling and order of a verdict. 

It is olJTÎous that there is involyed in this case thus presented a 
question of law as well as one of fact. If, in fact, the plaintiflf Lad 
ofifered no évidence proper to go to the jury upon ttie due care and 
diligence of John Griffln, was the ruling correct? Contributory nég- 
ligence on the part of a person injured is always fatal to his main- 
taining an action for the recovery of damages on account of the négli- 
gence of a défendant. There is, however, great conflict of courts 
in respect to the party upon whom the burden of proof rests. Many 
courts hold the plaintifE bound to prove afflrmatively that he was in 
the exercise of proper care, and that no négligence on his part con- 
tribnted to the injuryj others maintain the ruie that contributory 
négligence on the part of the person injured is matter of défense, 
and muçt be proved by the whole évidence, irrespective of the side 
by which it is produced. In the courts of the United States the rnle 
that contributory négligence is à matter of défense is flrmly settled. 
BaHroad Oo. v. Gladmooj 15 Wall. 401; Eailroad C!o. v. Horst, 9'A U. 
S. 291 j gough V. Eailway Co., 100 U. S. 213, 225; Eailroad Co. v. 
Mares, 123 TT. S. 710, 720, 721, 8 Sup. Ct. 321; Coasting Co. v. Toison, 
139 U. S. 551, 657, 11 Sup. Ot. 653; Eailway Co. v. Volk, 151 U. S. 73, 77, 
14 Sup. et. 239. The coûtrary rule prevails in the courts of Massa- 
chusetts in which statethis case arose. This, however, is not a mat- 
ter wherein the fédéral «Courts are bound to foUow the state décisions. 
But it is said this casé arises under a state statute, and that the 
interprétation of that statute by the state court must be foUowed. 
That statute is, so far as the présent inquiry is concerned, as follows: 

"Where, after the passage of this act, Personal injury Is caused to an em- 
ployée, -yvlio is himself :ln the exercise of due diligence at the time: By reason 
of any defect In the ways, works or machlnery, connected with or iised in 
the business pf the employer, which arose from or had not beçn dlscovered 
or reinedied owing to thé nteèllgence of the employer or of any person in the 
service of Ae employer, and entmated by him with the duty<)f seeing that 
the waya, Works or machlnery, were in proper condition; * • * the em- 
ployée, or In case the Injury reenlts in death, the légal représentatives of such 
employée, shall hâve the same right of compensation and remédies against 
the employeir aâ If the employée had not been an employée of nor in the 
service of the employer, nor engaged in its wotk." 

The manifest purpose and intention bf this législation were to 
place servaûts and employés on the same footing with, and to give 
them the same protection in, respect to injuries caused by the négli- 
gence of their employers that persons not employés or servants had. 
The statute removed, or was designed to remove, some of the pre- 
existing limitations upon the remedy of an employé against his em- 
ployer. KyaUs v. Mechanics' Mills, 150 Mass. 190, 22 N. E, 766. The 
words, "who is himself in the exercise of due care and diligence at 
the time," introduce no new limitation or restriction of the right to 
recover. They leave him just where other persons stand. If they 
were not found in the statute, there can be no doubt that every court 
would imply them. The implication would be compelled by the 
terms of the act that "such employée shaU hâve the same right of 
compensation and remédies against the employer as if the employed 
had not been an employée of nor in the service of the employer, nor 
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engaged in its work." This "same right" was a right to compensa- 
tion and remedy for injury caused by the négligence of another, sub- 
ject to be defeated if th.e injured person's own négligence contributed 
to produce the injury. Since the passage of this act in 1887 numer- 
ous suite under it hâve been brought in the courts of the state. T do 
not find that in any of them the question of the effect of the words, 
"who îs himself in the exercise of due care and diligence at the time," 
has challenged the considération and interprétation of the court. 
The course of procédure, and the rule as to the burden of proof, pre- 
Tailing in those courts in actions at common law hâve been followed 
without discussion or hésitation, as was to be expected. This court 
therefore is not embarrassed or controlled in the construction of the 
statute by any décision of the state court, and should, in view of the 
purpose of the act, give a construction consistent with its own rule 
that contribntory négligence is matter of défense. Under such con- 
struction it foUows that the court below erred in ordering a verdict 
for the défendant, and the cause should be remanded and a new trial 
had. 

In view of the practical importance of the légal question, affording, 
as it does, a rule applicable to ail cases that may corne before this 
court under the employers' liability act of Massachusetts, it ought 
to be considered and determined, and, if found favorable to the plain- 
tiff, the décision of this case should be based on it, rather than on 
the question whether any évidence was produced at the trial which 
could and ought to hâve been submitted to the jury. But, while thus 
giving precedence to the point of law, I do not differ f rom other mem- 
bers of the court in the view that there was évidence as to the care 
and diligence of Griffiu that should hâve been passed upon by the 
jury. 
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(Circuit Court of Appeals, Nintli Circuit. April 2, 1894.) 

No. 114. 

1. BbBVICB of PrOCKSS— lUREGDLARlTIKS. 

A marshal returned tliat lie had made Personal service on the agent of 
a forelgn corporation, but ho had in fact left the summons with a person 
in charge of the agent's office, who handed it to the agent on the fol- 
lowing day. On the latter day the agent verbally admltted service, in 
a conversation with the marshal. Eeld, that the service, though irregiilar, 
was not illégal, and should not be set aside on motion. 

8. Service on Agent of Corporatioît— Affidavit as to Agency. 

A person served as ticket agent of a railroad Company made affidavit 
that he was not an agent of the railroad company, but was an agent 
of a imion-depot company, and, as such, sold such tickets as the dépôt 
Company furnished him. Edd, that the reasonable inference was that, 
if the dépôt company gave him tickets of the railroad company, he would 
sell them; and, in the absence of a clearer statement of his position and 
duties, it was not error to hold that he was a ticket agent of the railroad 
company, upon whom service mlght be made. 

8. Expert Evidence— When Admissibi^e— Qualification of Expert. 

The question whether one brakeman was sufflcient to check or control 
t>r hand brakes, only, the speed of a gravel train, consisting of a number 
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of can/U â ïwoper stibject for expert éViàénce; and a wltneàs* qualiflca- 
ttoa to testify in regard thereto Is pctoa facile estabUshed by eyldenc» 
tiiat he Is an englneer by profession, and that for some time he was a 
condu^ïtôr haVing cliarge of a slmllar çravel train. 

4 SAïka— f>aYsioiANS— Statbments of Patient. 

A ï>hysiclan testlfylng as to the extent of Personal Injuries may state 
what the patient sald In descrlbing hls bodily condition, infeluding the 
ajsUfip. or nonaction qt internai organs, especially when the physician fur- 
thér testifles tbat hé knew what tbe trouble was from symptoms dls- 
closèd b^ a bodlly ëxamlnatlon. 

8. MitpTSSfi ANtJ Bkbvant— Neolioencb— Ckfbctitb Appliancbs. 

îk iflremàn on the locomotive of a gravel train was Injured by reason 
of JilB traJtg getting b^ond control on a down grade, and coUldlng with 
ano^bçr train. There was évidence that the automatlc braking mechan- 
istn Was defective and out of order, and that the single brakeman ou the 
train Was insufficlent to control It by tbe hand brakes aione. Eeld, that 
it was proper to leave to the Jury the question whether the proxlmate 
cau^. of the injnry was the carelessness of plalntlff or his coservants, or 
the îaegligence of défendant in faillng to provide prop^ brakes and ap- 
pllknces, and sufflcient help. 

01 TBtAi,— Instructions. 

An instruction glven in answer to a question by a Juror, and wlilch 
doesi not contain ail the quallflcations which shoiild be attached to the 
prineiple stated, does not constitute réversible error, when, in vlew of 
prevlous and subséquent expllclt instructions, it is clear that the Jury, 
aâ sensible men, could not hâve been misied by It 

7. CONTBIBCTORT NEGLIGENCE— BuRDEN AND ChARACTBB OF PROOF. 

In the fédéral courts, and in the courts of the state of Washington, the 
burdai of provlng contributory négligence rests npon défendant, but It 
Is not neçessary that tbe évidence thereof shall be direct and positive; 
and, If the proxlmate cause of the Injury is attrlbutable to plalntlff's nég- 
ligence, this is fatal to â recovery, whether the fact appears by inference 
froin facts shown by évidence for plàlntifT, or by direct évidence for de- 
, fendant 
& Tbial — Instructions. 

It is always within the discrétion of the court to give its instructloiis in 
Its own language, and, If the instructions so glven correctly embody ali 
the prlnclples of law applicable to the case, there is no error in refuslng 
requested instructions which are also correct and Applicable. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

Thls is an action brought by Gieorge J. Novak, défendant in error, but herein 
designated as plalntifC, to recover damages against the Union Pacific Eail- 
way, plalntlff in error, her^fter designated as défendant, for injuries re- 
ceived by hlm on the 21st of July, 1890. The complalnt, with référence to 
the négligence of the défendant and the injuries recelved by plalntilT, al- 
lèges that on July 21, 1890, whlle plalntlff was in the empioy of défendant 
as a flTeman' upon one of its engines, iiailllng a long train of cars from a 
point east of Rockford, the englneer in charge of the locomotive lost control 
of sald locomotive and sald. train of cars, "by reason of the négligence of 
défendant and the defective machinery, as herelnafter complained of , and 
that sald locomotive and train of cars, at a great rate of speed, raa into 
a large number of cars standing on tbe main Une of sald railway at sald 
town of Rockford, striking them with great force, and greatly damaging and 
breaklng both sald cars and sald locomotive, and compelllng plalntlff to Jump 
from off sald locomotive Just as it came In contact with sald cars, by reason 
whereof he was thrown down with great' force and violence, and hls left leg 
broken in four places, hls arm and shoulder dislocated, and otherwise perma- 
nently injured Internally, as to caus^ among other things, paralysis of the 
bowels, whereby he is now, and wlU always remain, unable and unflt for 
labor or work of any Idnd whereby he can eam a livelihood, and will be 
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a crlpple and fllsabled for life;" that the Injuries he recetved were caused 
Bolely by the négligence o( tlie défendant; "that the air cylinder and air- 
brake appUances upon sald locomotive, and the tank attached thereto, pro- 
vlded for the purpose of controUing the brakes on said locomotive, tank, and 
the cars in said train, were ont of repair, and would not work; that the shoea 
were also ofC and displaced from the steam brake attached to said locomotive, 
by reason of which said steam brake would not work, and could not be used 
to check the speed of sald locomotive; tliat plaintlfC was not an engineer, 
and had been but a short time engaged in working on and about locomotives, 
and firlng same, and was unacquainted with the use and necessity of having 
sald appUances so as to aid in checking the speed of a train, and was 
unacquainted with, and unconscious of, the danger to accident from want of 
said appUances, and of operating, or atteœptlng to operate, a 'train without 
said appUances," and had never been Informed or Instructed thereabout by 
défendant; that said défendant negligently failed to provide said train with 
a conductor, and only provided one brakeman therefor, wlio would be, and 
was, whoUy unable to check or control the speed of said train by means of the 
band brakes upon said cars, without the aid of the air brake af oresaid. 

The answer of the défendant speciflcally dénies ail the allégations of nég- 
ligence aUeged in the complaint, and afflrmatively avers that, owing. to the 
négligence and carelessness of plalntifC and his fellow servants, the train was 
allowed to run down the grade into Bockford at an excessive rate of speed, 
instead of being kept under control whlle approaching Rockford station, and 
prepared to stop in order to avoid other trains. 

The facts material to the issues raised by the assignment of errors, not 
otherwise speciflcally stated in the opinion, are that at the time of the 
accident the plaintiff was 19 years of âge; that he had been in the employ 
of the défendant for 11 months prier thereto as wiper of the engines in one 
of defendant's roundhouses, and was placed upon the locomotive engine No. 
87, as fireman, about 16 days prier to the accident; that prier to that time 
he had made two or three trips as extra fireman; that the tank belonging 
to engine No. 87 was equlpped with air brakes, but before the day of the 
accident this tank had been taken ofl, and another tank, without air brakes, 
was then belng used; that this tank had only a hand brake upon it; that 
the steam brake on the engine was defective; that 2 out of 12 shoes were 
worn or missing, which reduced the braking power of the steam brake about 
one-thlrd less than when ail the shoes were in place; that the water brake 
upon the engine was not in working condition; that when the train started 
from Spokane there were five employés of défendant upon it, viz. Crowley 
(the conductor), Sissler (a brakeman), a man known as the "Swede" (a brake- 
man), HIU (the engineer), and plaintiff (the fireman); that, when the train 
reached Rockford, Crowley and the Swede got ofC, and remained at that station; 
that at that time the train consisted of 18 fiât cars loaded with gravel, 10 
of which were then unloaded, and 8 cars were left upon the main track, adjoin- 
Ing the west end of the dépôt platform; that Sissler, who was a brakeman, was 
put in charge of the train, and, with the engineer and fireman, returned to 
Freeman with the train, under instructions to take the 10 cars to Conductor 
McPherson, at Freeman, and then to couple onto the loads of gravel at the 
8lde track, and the loads which had been brought up the grade, and bring 
them to Rockford, — "to let them corne, and that the main Une would be clear;" 
that at Freeman the parties took the loads, as per instructions, and started 
to return to Rockford with 24 flat cars loaded with gravel; that the distance 
from Freeman to Rockford is about 8 miles, with a down grade; that the 
grade commences about one-fomrth of a mile west of Freeman, at which 
point it is about 90 feet to the mile, and decreases, golng into Rockford, to 53 
feet to the mile; that about one mile from Freeman, after entering the down 
grade, and whlle running within the limit of 20 miles an hovu-, as allowed by 
the rules of défendant, the engineer called for brakes three times; that the 
second time he called for brakes he applied his steam brake, and set the tank 
brake; that the train then became beyond the control of the men, and ran 
away. 

The plaintiff, among other things, testifled as foUows: "When we left 
Freeman, I présume about a mile and a balf or so, the engineer whistled for 
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bï-aKês; I tseen the man Vbé Imd chargé ôf the train, and who ^s jon the 
hltia tej but I aidn't see lilm mafcè kny àttempt to sét the brakès àt thàt 
tinjfti The énglaéer whistlèd tor bi^es again. I then seen thé bràkéman 
worldng on a brake, settlng It. The englneer whlstled for braKes stgâin, and 
the brakemaû stuck up hls hand. * • • Hè whlstled f or brakes again, but 
we were goinç at a faster rate of speed then. The englneer then tried to set 
hls steam^ brake; and he Says: 'There 18 no use. Éver^hlng Is gone. The 
steam brake Is ont of order, and we cah't hold It' I went and tried to set 
the tank brakèi and that didn't work.- So the engin eer, he géts off the seat, 
and he tries to set It, and it dld net work, So he told me * * *. He said, 
'Get on the seat box, and look out for danger.' We kept whistling ail the 
way down thé. hlll, to wam the men ballastlng the traéi where the gravel 
was. We came about two hundred yards of Rockford,- and wé seen Orowley 
trying to flag us. We were going then, I présume, at the rate of sixty miles 
an hour, if not more. Beforé we came to Rockford, there is a big curve going 
IntQ EockJCord; and we coUld not see them untll we came around the curve, 
because there was a big plie of cord wood, about twelve or fifteen f eet high, 
obstructlng the vlew. So, whett we came around the curve, we saw those 
cars on the main line; and we thought we were in danger, and I got ready 
to jump off. I jumped about thirty feet, I think, from the end of the plat- 
form, and I struck the ground; and It just roUed me like a bunch of rags, 
and I struck the platform. It threw me up into the air, and threw me on 
top of the platform, about eight feet from the end of it." 

In reply to questions, he answered as foUows: "Q. Dld you hear John 
Orowley say ànythlng that day about the direction of thls train; generally, 
about the opération of mese gravel tra,ins hauling gravel between thèse 
points? A. Well, he came up to thé englue, and he says to the engineer, 
'They hâve puUed off one of my crews;' and he says, 'Mr. Sissler will take 
charge of thls train.' Q. What runnlng orders, if any, on that occasion, did 
you hear Mr. Sissler glve, after that time, for the runnlng Of thls train? A. 
He says: 'I got orders frotti CrOwley for us to take thèse emptles to Fre€s 
man; and englne 42 is there with loads, waltlng for us. We will glve them 
our emptles, and take their loads, and also the loads on the side track.' And 
he says: 'Let them corne. He will bave the main track clear for us, and 
make the upper switch.' " In the course of hls tesUmony, he gave an account 
of the injuries he received, whlch was substantlally as alleged in the com- 
plalnt. 

Hlll, the engineer, with référence to the accident, testlfied as follows: "My 
instructions from Orowley and Sissler were to take thesè ten cars to Freeman, 
and turn the emptles over to Conductor McPherson. • » * i was to couple 
onto loads on the side track, and the loads whlch had been brought up that 
grade, and brlng them to Rockford, and let them come, and he would hâve 
the main llnè clear. • * • After leaving Freeman, wè pltched over the 
summit, and got perhaps a mile down the grade, and I Whlstled for brakes 
from Sissler. He was the only man there at the tlmè, and I called for 
brakes, and he put up hls hand in such a manner [Indicating] ; and I called 
three times for brakes, altogether. When he stuck up hls hand, he was sit- 
tlng on the brake mast on the last car; and whether he set any more brakes, 
of course, I cannot say, because, with the ballast train coming along at that 
speed, would naturally obstruct the view by the dust. I was about a mile 
and a half from Rockford when I called for brakes the last time. I was 
about three miles from Rockford when I saw Sissler for the last time. • • • 
When I éame down to the curve, I saw Mr. Orowley with both hands up. 
I knew at once there was somethlng wrong. I had an Idea that the track 
was not clear, but I was coming down there at such speed that it struck me, 
then, if I reversed my englne, we would ail go in a heap there, so I didn't 
reverse my engine. I had my driver brakes set, and also the hand brake on 
the tank. I didn't see the englne strike the cars. I jumped off on the plat- 
form. After I called for brakes the second time, I started then to put on 
the tank brake, and I had my driver brake set. The driver brake is the 
only brake, with the exception of the water brake, on the engine. The en- 
glne had an air pump, but no air cylinder on the tank. Of course, we didn't 
use the air brake. There was a water brake, but it wasn't in working con- 
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dition. I had been running over the road before. Crowley had control of 
the four trains r;unning at this point. Sissler was In charge of the train that 
day." 

With référence to the condition of the engine and cars, this wltness testi- 
fled as foUows: "I notlced that some of the brakes on the cars looked pretty 
bad like,— wlthout shoes, and such like. I noticed several times that some 
of thèse cars had no brakes. Some would hâve a brake rod off, and some a 
brake shoe. I thlnk there were about half dozen. I don't think there were 
any air brakes on any of the flat cars at ail. On my engine the left brake 
shoe was gone, and another was broken in two. It left us without any con- 
sidérable power, and the brake rods were not very well equalized. I could 
apply the brake, but the holding power of the brakes, as compared with 
the brakes when their shoes were in good condition, was about one-third less, 
I reported the engine to the master mechanic on Friday evening, and the 
accident occurred on Monday. I made this repiort by telegram. I didn't re- 
celve any answer. Nelther the master mechanic, nor any one else in charge 
of the repairs, made any reply, or sald anything to me verbally about thé 
engine." 

The défendant clalmed, and its testimony tended to show, that the injury 
was caused by the négligence of the engineer and the brakeman, In their 
fallure to use ordlnary care to prevent the train from getting beyond their 
control, and also clalmed, among other things, that the flreman knew, or 
ought to hâve known, of the defects In the braking power of the train of 
cars, and that he assumed the risks created thereby. The jury found a ver- 
dict in favor of the plaintif!, and assessed the damages at $12,000. 

W. W. Cotton and Zera Snow, for plaintiff in error. 
Jesse Arthur, S. C. Hyde, W. S. Glass, and J. J. Eegan, for de- 
fendant in error. 

Before GILBERT. Circuit Judge, and KNOWLES and HAWLEY, 
District Judges. 

HAWLEY, District Judge (after stating tlie facts as above). 1. 
It is argued that the court erred in overruling defendant's motion 
to set aside the service of sumtaons, upon the ground that the same 
was not sérved upon the défendant. The marshal made retum that 
he served the summons "on the 7th day of August, 1891, on said 
défendant, * * * by delivering to and leaving with Perry GriiHn, 
agent of said défendant at the city of Spokane, * * * in said 
district, a certifled copy thereof, together with a copy of the com- 
plaint, certified to by the clerk." 

This retum, upon its face, shows a sufficient service. But, in 
support of the motion to hâve the service set aside, two afifldavits 
were presented: One by Perry Griffln, to the effect that, at the 
time the service was stated in the return to hâve been made, he was 
sick, and was not at his place of business; "that he was not person- 
ally served with said summons, nor was he notifled of service of 
same until the day after its pretended service; that he is not an 
offlcer or agent of the Union Pacific Eailroad Company, but is agent 
of the Union Depot Company, of Spokane Falls, and, as such 
agent, sells such tickets as said Union Depot Company furnish him 
for sale." The other by George Lang, wMch, after stating that he 
is in the employ of Perry Griffln, and that no personal service was 
made upon Griffln, says "that said marshal came into the office 
of the said Perry Griffln, and left the papers on the counter, and 
this afflant picked them up and examined them; and when the 
v.6lF.no.6— 37 
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sàid Perry Grifata'tfûs able'tio attéild to his duties' and'ln- hi» 
place of business,* * • tMs afflant handed said-copy of com- 
plaiat and summons to. said Perry GrifBin, who refused to accept 
tbe same." 

The plaintiflE presented, in reply tbereto, thé affidavit of C. H. 
Chaniberlain, i\j]^o^,was the deputy TJnited States marshal who made 
the service, wib'saîd: 

"Oii the 7th day oî Augiist, 1891, I -wènt to the office of Perry Griffln, in 
the City of Spokane, • * ♦ for the purpose df serving Um with sald sum- 
monâ,-aS|;aii agent of said défendant. S^Id Griffln was at the tlnie absent 
from Ma bfllce, and I left sâld snmmOns wlth the person In charge Of sald 
office tôt: iÇiaivery to sald Grlflln. AfterwardS; to wlt, the 8th day of Angust, 
1891, I itiet said Grifflû oh pne of the streets of said city, and asked hlm if 
he hâd rëcel^ed said summbns. He said that he saw it in one of the draw- 
ers lu hïs office. 1 then asked hlm if he would admit service of sald sum- 
mons; that I had made retum on said summons as having serred him there- 
with,.àna that I didh't waùt any fooling about It; that, if he did not admit 
service ^théreof, that I wouïd serve it agaln npoh him perponally, but if he 
would admit service I woùid not serve hiû agaln. Ànd hé agreed to admit 
service t|i^éof, saying that that would be ail right." 

The àttomey for défendant, when making the motion, specially 
appeared for that purpose. The court held the marshars retum 
to be valid, and a Mil of exceptions was duly fljed and allowed. 
Thereàfter, the défendant appeared, and âled its answer. 

It is at least doubtful whether the af8davits of GrifBn and Lang 
were côtripetent for the purpose of attacking the return; and it is 
also questionable whether the objection to the service could be 
raised by a simple motion, instead of a regular plea, where, as in 
this case, the return of the officer was regUlar upon its face. Hark- 
ness V. Hyde, 98 U. S. 476, and Amy v. Watertown, 130 U. S. 302, 
9 Sup. Ot. 530, cited upon this point by défendant, were cases of 
an entireiy différent character. In the Harkness Case the ofiScer 
made ueturn showing that the service was made upon an Indian 
réservation, where, under the law, he had no jurisdiction to serve 
any process. In the Amy Case the law required the service of the 
process against a municipality to be made upon the mayor, and the 
return showed that the service was made upon the ex-mayor, whose 
term of ofQce had expired. In both cases the facts appeared upon 
the face of the retums. In such cases, presenting only questions 
of law, the court had the right to dispose of the same upon motion. 
In the présent case the facts tend to show that there was a technical 
defect in the service of the summons; but it is purely technical, 
and not jurisdictional, afad does not appear upon the face of the 
return. The service was irregularly, not illegally, made. The ofift- 
cer, in making the retttm, subjected himself to criticism, if not to 
censure and condemnation, for his acts, for there is never any ex- 
cuse for an olficer to make any return that is not stnctly in accord- 
ance with the facts. ■ 

If the question is to be considered upon its merits, we are of 
opinion that the court did not err in denying the motion to set the 
service aside. Under the statute of Washington, the service of 
summons against a ràllroad corporation is to be made by deliver- 
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ing a copy thereof, together with a certifled copy of the complaint, 
to any station, freight, ticket, or other. agent thereof witliin the 
State. 2 Hill's Ann. St. Wash. 173. The affldavlt of Griffin, if com- 
pétent, does not clearly and affirmatively show that he was not such 
an agent. It is evasive. He says that he is not an officer or agent 
of the défendant; but he adds that he is an agent of the Union 
Depot Company, and, as such agent, sells such tickets as said Union 
Depot Company furnishes for sale. The only reasonable inference 
to be drawn from the facts stated is that, if tliis company gave 
him tickets of the défendant to sell, he would, of course, sell them, 
and did sell them. In the absence of a positive, clear, and unequivo- 
cal statement of his position and duties as to the sale of the defend- 
ant's tickets, the court had the right to hold that he was a ticket 
agent of the défendant, upon whom service might, under the pro- 
visions of the statute of Washington, be made. The afSdavit bears 
upon its face the appearance of having been made as a subterfuge, 
instead of presenting any meritorious ground to defeat the service 
of the summona. Forrest v. Eailroad Co., 47 Fed. 2. 

But it is elaimed that no personal service of the summons was 
made upon the agent. No personal service was made on the 7th 
of August, 1891. The oflScer's return to that effect was false. It 
is not denied, however, that he received the papers the next day, 
and* that upon inquiry he so notifled the oflBcer, and acknowledged 
service of the process. There is no déniai of the service, except 
the technical one that the officer did not personally hand the sum- 
mons to the agent. Under ail the facts of this case, the action of 
the court in overruling défendant'» motion, upon whatever ground 
it may hâve been based, was not erroneous. 

2. During the trial the plaintiff called W. H. Butterfleld, who 
was allowed to testify, as an expert, that "it was absolutely neces- 
sary to hâve two bratemen to set the brakes" on a train like the one 
upon which plaintiff was employed. This testimony was objected 
to by défendant upon the grounds (1) that the witness was not qual- 
ified to express an opinion; (2) because the testimony was incom- 
pétent It is undoubtedly true that witnesses must ordinarily state 
facts, and not give their opinions. Expert and opinion évidence 
ought o«ly to be received in cases of necessity, in regard to matters 
which require peculiar skill and knowledge, which are not common 
to men in gênerai, and without which knowledge the jury would be 
unable, from the facts, to properly décide the matter. If the rela- 
tion of the facts and their probable results can be determined without 
especial skill and knowledge, the facts themselves must be given in 
évidence, and the conclusions or inferences must be drawn by the 
jury. 

Under the pleadings and the évidence in this case, it was com- 
pétent for each party to give testimony as to whether or not the 
employment of only one brakeman was sufflcient to check or con- 
trol the speed of the train by means of the hand brakes upon the 
cars. This question, to be properly answered, required some skill 
and knowledge upon the part of the witnesses as to the character 
and locality of the brakes, and as to the number of brakemen re- 
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quired to manage the same, which coiild not fairly be said was 
within the expérience and knowledge of men who had never been 
engaged in running and managing a train of cars. 
In Eailroad Co. v. BaUey, 11 0>>io St 335, tbe court said: 

"That the running and management of rallroad locomotives and trains is 
so far an art outsîde of the experionce and linowledge of ordinary jurors as to 
rendei! the opinions of persons acquainted with the runjilng and manage- 
ment of such locomotives and trains, as experts, admissible and proper testi- 
mony, inproper cases, Is very clear on prlnciple, and is so recognized in Quim- 
by V. Râilvyay Ck)., 23 Vt. 394, and Kailway Oo. v. Reedy, 17 111. 580. See, 
also, Kailroad Go, v. Smith, 22 Ohlo St. 227." 

ButtérÛeld, as to hia qualiflcations, testifled that he was an 
engineèr.by profession) and that he was at the time of the acci- 
dent, afad, had been for some tiine: préviens thereto, a conductor 
working upon, and having charge of, a similar gravel train. This 
was at least prima facie sufflcient to establish his qualification. 
Moreovér, the question whether a witness is shown to be qualifled 
totestify to any matter of opinion is always a preliminary ques- 
tion foj! the judge presiding at the trial, and his décision thereon 
is conclusive, and will not be reversed unless manifestly erroneous, 
as matter of law. Spring Co. v. Edgar, 99 U. S. 658; Manu- 
facturing C<>, y. Phelps, 130 U. S. 520, 9 Sup. Ct. 601; Eailway 
Co. T. Wàrren, 137 U. S. 353, 11 Sup. Ct. 96; Coasting Co. v. Toison, 
139 U. S. 559, U Sup. a. 653; Towboat Co. v. Starrs, 69 Pa. St. 41; 
Perkins T. Stîckney, 132 Mass. 217; Slocovich t. Insurance Co., 
108 N. Y. 56, 14 N. E. 802; City of Ft Wayne t. Coombs, 107 Ind. 
84,7N.E. 743. 

3. It is claimed that the court erred in allowîng Dr. Harvey to 
testify as to certain facts told him by the plaintiff during the course 
pf a médical examination made for the purpose of enabling him to 
give testimony in the case. Dr. Harvey, as an expert physician, 
testified with great clearness and minuteness as to the extent, 
nature, and character of the numerous injuries he found upon 
the person of the plaintiff, and gave his professional opinion as to 
their probable effect upon the plaintiff's physical condition in the 
future. In his entire testimony, which is quite lengthy, there are 
only two allusions made to anything that the plaintiff t»ld him. 
The examination took place a short time before the trial. The 
eflect of an injury to the spine, whether permanent or not, which 
was one of the many injuries which plaintiff received, depended, to 
some extent at least, upon the length of time that had occurred 
after the injury; and, in. giving his testimony as to the eflect of 
this injury, Dr. Harvey said, "I was told by the patient that he 
had been injured over two years since." There was certainly no 
prejudicial error in admitting this statement. It was a, conceded 
fact in the case, proven by several witnesses, and not controverted 
by any. 

As a result of the examination, the witness said, if the injury "was 
caused over two years ago, it is permanent. It becomes a serions 
matter, and increases with time. * * • It will be a physical 
impossibility for him to engage in any manual labor that requires 
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the use of that limb or the spine." Upon his cross-examiuation, 
after testifying to the fact that the examination which he made 
was strictly physical, the witness said: "I knew that his bowels 
didn't work, from symptoms of that character, and what he told 
me. He told me that his kidneys were out of order." This tes- 
timony does not come within the principle of the raie of exclusion 
of hearsay testimony, as laid down in the authorities cited by de- 
fendant, to the effect that the physician who makes the examina- 
tion for the purpose of giving testimony in the case is not per- 
mitted to state what the patient told him in référence to the spécifie 
cause of the injury, which is, of course, one of the issues ordinarily 
presented at the trial for the jury to décide; but the nde is just as 
well settled that the physician may testify to what the patient said 
in describing his bodily condition, and the character and manifes- 
tations of his pains, when such statements become necessary to 
enable the physician to give his opinion as an expert, on account 
of the latent nature of the facts to be prored by it. The action 
or nonaction of the internai organs eould not readily be seen. In 
such cases the statement of the injured party is ordinarily admissi- 
ble, in order to enable the expert physician to détermine the real 
nature of the trouble at the time of the examination. But, in 
addition to this matter, it appears from the évidence in this case 
that the physician knew what the trouble was from the plaintiff's 
symptoms, discovered by his own examination, as well as from what 
the plaintifl told him. The character of the examination made by the 
physician was very thorough, and was such as to render it entirely 
free from any suspicion that the statement was made by plaintiff 
for the sole purpose of manufacturing testimony for the trial, 
which is one of the principal mischiefs that the rule for the exclu- 
sion of the patient's statements was intended to guard against. 

We are of opinion that the testimony given by the physician, 
including what the plaintiflf told him, was clearly admissible. 

In Barber t. Merriam, 11 Allen, 324, the court said: 

"It is true that évidence of the istatements of a party to his physician or 
surgeon, of his bodily ailments and symptoms, is, in its nature, hearsay, and 
is liable to some of the objections which lie against that lîind of testimony. 
Its admissibility is an exception to the gênerai rule of évidence, which bas its 
origin in the necessity of the case. The existence of many bodily sensations 
and ailments which go to malie up the symptoms of disease or injury can be 
known only to the person who expériences them. It is the statement and de- 
scription of thèse which enter into, and form part of, the facts on which the 
opinion of an expert as to the conditions of health or disease Is founded. As 
they can be proved only by the déclarations of the party whose bodily condi- 
tion is the subject of inquiry, such déclarations must be admitted, or the 
proof of them will fail altogether. To the argument against their competen- 
cy, founded on the danger of déception and fraud, the answer is that such 
représentations are compétent only when made to a person of science and 
médical knowledge, who has the means and opportunity of observing and as- 
certaining whether the statements and déclarations correspond with the condi- 
tions and appearance of the persons mailing them, and the présent, existing 
symptoms which the eye of expérience and skiU may discover." 

In Eailroad Co. v. Sutton, 42 Bl. 440, cited and relied upon by de- 
fendant, the court, in référence to the rule, says: 
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"A physicien, when asked to glve his opinion as to the cause of a patient's 
condition ât a partlcular time, must necessarily, In forming hla opinion, be, 
to some estent, gulded by ^bat the sick person may bave told blm, ïn de- 
tailing his palnd and sufEerlngs. Thls Is unavoldable, and not only tbe opin- 
ion of the expert, founded in part upon sucb data, is receivable in évidence, 
but he mày st^te what his patient said in desçribing his bodily condition, if 
sald tmder çlrcum^tances Whlch free It f rom ail suspicion of being spoken wlth 
référence to future litigatlon, and give it the character of res gestae." 

In Eallrôad Co. v. NewéU, 104 Ind. 265, 3 N. E. 836, the court, 
after a léngtliy discussion, and a référence to numerous authorities,» 
héld thàt a physician, as a basis for his opinion, may testify to state- 
ments Hiade by a patient in relation to his symptoms and con- 
ditions, when received during, and necessary to, an examination 
with a iiew of enabling the physician to gire his opinion as an 
expert, although such statements are made after the patient had 
commenced an iaction to recover damages for the injury. To the 
same effect, see Quaifle v. Railway Co., 48 Wis. 513, 4 K W. 658; 
Johnson V. Railroad Co., 47 Minn. 430, 50 N. W. 473; Railway Co. 
V. Snyder, 117 Ind. 435, 20 N. E. 284. 

4. In référence to the merits of thia case, it may be said that 
théré a,re certain well-deflned raies and clearly-settled principles 
of law relating to the duties, obligations, and liabilities of railroad 
corporations and their employés, which, in their application to 
the partlcular facts of this case, will enable us to virtually dis- 
pose of many of the assignments of error without spécifie no- 
tice of each assignment, or of the points speciflcally urged by 
counsel. The gênerai rule exempting the railroad company, 
as the common master, from liability to one of its servants or 
employés for injuries occasioned by the négligence of a feUow 
servant in the same common employment, is substantially to 
the eflfect that, when the employé engages with the master for 
the performance of certain specifled duties and services, he takes 
upon himself the natural and ordinary risks, hazards, and périls in- 
cident to the performance of such services. This necessarily in- 
cludes the risks arising from the carelessness and négligence of 
others who are in the same common employment, because thèse 
are périls which the servant is as likely to know, and against which 
he can as effectually guard, as the master. They are périls incident 
to the service, which can be as distinctly foreseen by him as by 
the master. This gênerai rule is too well settled to require any 
elucidation, or the citation of authorities in its support. But to 
this gênerai rule there are certain well-deflned qualifications or 
exceptions that should be constantly kept in mind in the applica- 
tion of the rule to the facts of any given case. 

Thèse exceptions arise from the obligation which the master 
owes to the servant not to expose him, wMle engaged in perform- 
ing the business of the master, to hazards against which he might 
be guarded by reasonable diligence upon the part of the master. 
With référence to this obligation, the master is required by the 
law to observe ail the care which prudence and the exigenciea 
of the situation demand, in providing the servant with tools, ma- 
chinery, and appliances, and ail other instrumentalities connected 
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with. tke business in which the servant is emplojed, adequately 
safe for such. uses. It is implied in the contract of employaient 
between the parties that the servant risks the dangers which ordi- 
narily attend, or are incident to, the business in which he engages; 
including, as before stated, the carelessness and négligence of other 
servants engaged in the same work or common employment, with 
whose habits, conduct, and capacity he has, in the course of his 
duties, an opportunity to become acquainted, and against whose 
négligence he is able to take such care and précaution as his judg- 
ment or inclination may suggest. But it is equally implied by the 
same contract that the master shall supply the means for the con- 
duct of the business; and justice and public policy require that, 
in selecting such means, he shall not be wanting in ordinary care. 
His négligence in this respect, if any, is not a risk or hazard usually 
or necessarily attendant upon the business in which the servant 
is engaged, for the obvions reason that the servant who is to use 
the machinery, appliances, and instrumentalities provided by the 
master has ordinarily no connection with their purchase, or with 
their préservation or maintenance in suitable condition after they 
hâve been supplied. The leading cases upon this subject in the 
State courts are Ford v. Eàilroad Go., 110 Mass. 240, and Railroad 
Co. v. Moore, 29 Kan. 633. 

This principle is fuUy recognized and clearly stated by the su- 
prême court of the United States in Kailroad Co. v. Baugh, 149 U. S. 
386, 13 Sup. et. 914, as foUows: 

"A master employing a servant implledly engages with liim that the place 
in which he Is to work, and the tools or machinery with which he is to work, 
or by which he is to be surrounded, shall be reasonably safe. It is the mas- 
ter who Is to provide the place and the tools and the machinery; and, when 
he employs one to enter into his service, he impliedly says to him that there 
is no other danger in the place, the tools, and the machinery than such as is 
obvions and necessary. Of course, some places of work and some kinds of 
machinery are more dangerous than others; but that is something which in- 
heres in the thing Itself, which is a matter of necessity, and cannot be ob- 
viated. But, within such llmits, the master who provides the place, the tools, 
and the machinery owes a positive duty to his employé in respect thereto. 
That positive duty does not go to the estent of a guaranty of safety, but 
it does require that reasonable précautions be taken to secure safety; and 
it matters not to the employé by whom that safety is seciu-ed, or the reason- 
able précautions therefor taken. He has the right to look to the master for 
the discharge of that duty; and if the master, Instead of discharging it him- 
self, sees fit to hâve it attended to by others, that does not change the 
measure of obligation to the employé, or the latter's right to insist that reason- 
able percautlon shall be taken to secm-e safety in thèse respects. There- 
fore, it will be seen that the question turns rather on the character of the 
act, than on the relations of the employés to each other. If the act is one 
done in the discharge of some positive duty of the master to the servant, 
then négligence in the act is the négligence of the master; but, if it be not 
one in the discharge of such positive duty, then there should be some Per- 
sonal wrong on the part of the employer before he is held liable therefor. 
But, it may be asked, is not the duty of seeing that compétent and fit per- 
sons are in charge of any particular work as positive as that of providing 
safe places and machinery? Undoubtedly it is, and requires the same vigi- 
lance in Ita discharge. But the latter duty is discharged when reasonable 
care has been taken In providing such safe place and machinery, and so the 
former is as fully discharged when reasonable précautions hâve been taken 
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to; place fit and compétent persons in charge. Nelther duty can-îes with it 
an a.bs(ilu,té guaranty. Each is satisfled with reasoriable efEort and précau- 
tion. * • • It would bç eàsy to accumiilate authorltles on thèse proposi- 
tions, fo¥ questions of thls kind are constantly arisiiig in: the courts. It is 
enough» howeyer, to refer to those in thls court. In the cases of Hough v. 
Railway Cp., 100 U. S. 213, and Railroad Co. v. Herbert, 116 U. S. 642, 
6 Sup. et 590, thls court recogaized the master's obligation to provide 
reasonabljr suîtable place and machinery, and that a failure to discharge 
thls dutj*^ èjcpbsed him to liability for injury caused thereby to the servant, 
and that It was immaterial how, or by whom, the master discharged that 
duty. ^he liability was not made to dépend in any manner upon the grade 
of service of a coemploye, but upon the character of the act itself, and a 
breach bf the positive obligation of the master. In both of them the gênerai 
doctrine of the master's exemption from liability for injury to one servant 
through the négligence of a coemploye was recognized, and It was afflrmed 
that the servant assumed ail the rislis ordinarlly incident to his employment." 

Thèse gênerai rules and principles were stated, and numerous 
authôrities cited in their support, by tMs court, in the case of Eail- 
road Co. v. Charless, 2 0. 0. A. 380, 51 Fed. 562, and foUowed in 
Southern Pac. Co. v. Lafferty, 6 C. C. A. 474, 57 Ped. 536. 

There is still another principle to be stated which is applicable 
to the facts of this case, and which was discussed by this court 
in the Laflerty Case, viz. that the master owes a duty to his serv- 
ants, of employing a suflQcient number to do the work assigned 
to be performed, so far as may be reasonably necessary to enable 
them tb do it in safety, and the master must exercise ordinary care 
in order to relieve himself of liability in this respect. 1 Shear. & 
R. Neg. § 193; Flike v. Railroad Co., 53 N. Y. 549; Booth v. Rail- 
road Co., 73 N. Y. 38. 

Applying thèse principles to the facts of this case, it is apparent 
that the court did not err in overruling the defendant's motion to 
instruct the jury to find a verdict for the défendant. It was a 
questilîn of fact, raised by conflicting évidence, for the jury to décide, 
whèther the proximate cause of the injury was the resuit of the 
carelessness or négligence of the plaintifl, or his fellow servants 
in chaîne of the train, or whether it was caused by the négligence 
of the défendant in failing to provide suitable and proper appli- 
ances and brakes, or furnishing suflQcient help, to properly control 
and manage the train. It is well settled by fréquent décisions 
of the suprême court of the United States that no case should be 
withdrawn from the jury unless the conclusion from the facts neces- 
sarily foUowed, as matter of law, that no recovery could be had, 
upon any view which could be reasonably drawn from the facts 
which the évidence tended to establish. Kane v. Railway Co., 
128 U. S. 91, 9 Sup. et. 16; Jones v. Railroad Co., 128 U. S. 443, 
9 Sup. et. 118; Dunlap v. Railroad Co., 130 U. S. 649, 9 Sup. Ct. 
647; Railway Co. v. Cox, 145 U. S. 606, 12 Sup. Ct. 905. 

In Railway Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. 679, the court 
said: 

"When a given state of facts is such that reasonable men may fairly difCer 
upon the question as to whether there was négligence or not, the détermina- 
tion of the matter Is for the jury. It is only where the facts are such that 
ail reasonable men must draw the same conclusion from them tliat the ques- 
tion of négligence is ever considered as one of law for the court." 
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See, also, Southern Pac. Co. v. Lafferty, 6 C. C. A. 474, 57 Fed. 
536; Kailroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748. 

5. There are several assignments of errer in relation to certain 
portions of the charge given bj the court to the jury, some of which 
will be specifically noticed; and, as to others, it is a sufQcient answer 
to say that the charge of the court must be considered in its en- 
tirety, instead of separately. It is not to be expected that each 
instruction in the charge will contain ail of the qualifications and 
«exceptions to the rule therein stated. It is sufflcient if the quali- 
fications, exceptions, or modifications are elsewhere stated in such 
a manner as to make it clear and plain that the principles appli- 
cable to the case, and to the particular question involved in the 
instructions complained of, were fairly, fully, and correctly stated 
in the charge of the court, as a whole. There is no évidence tending 
in the slightest degree to show any négligence upon the part of the 
plaintiff in the discharge of his duties as fireman. The court charged 
the jury that the défendant was not liable for the neglect, if any, 
of Sissler, upon the train, in failing to apply the brakes on the cars 
in the train for the purpose of controlling the speed of the train, 
or stopping the same, and that if the jury found that one brakeman 
could haTe stopped the train by applying aU the brakes upon the 
cars composing the train, and that the train couid hâve been stopped 
by the use of such brakes, and that Sissler negligently failed to 
apply such brakes, and should find from the évidence that the nég- 
ligence of Sissler, in failing to apply the brakes, was the sole cause 
of the injury to plaintiff, the plaintiff could not recover. The court 
further charged the jury that if it should find that the injury to 
plaintiff resulted from the négligence, if any, of Hill, the engineer, 
in failing to keep said train under control, and that Hill could hâve 
stopped the train by reversing his engine, and using no other ap- 
pliances, and that it was safe for him to do so, under the circum- 
stances under which the train was running, and that such neglect 
on the part of the engineer was the proximate and only cause of the 
injury to the plaintiff, then the plaintiff could not recover. The 
court emphasized thèse points by further charging the jury as 
folio ws : 

"If you flnd from the évidence that the injury to the plaintiff resulted from 
the neglect, if any, of the engineer, or the neglect, If any, of Sissler, or both 
of them combined, in failing to keep the train under control, or in stopping 
the same, and that the sald engineer, or said Sissler, or both of them, with 
Ihe appliances at hand, could hâve controlled the train, under the circum- 
stances under which it was running, or hâve stopped the same in time to 
hâve avoided the collision, and if you further find that the failure of said 
Sissler, or said engineer, or both of them, to ke^ said train under control, 
or to hâve stopped the same, was the sole, proximate, and immédiate cause 
of the injury to the plaintiff, then I charge you that the plaintifC cannot re- 
cover In this action, and you must find for the défendant." 

In the light of the charge of the court upon this point, it is mani- 
fest, from the verdict, that the jury must hâve found that in run- 
ning, managing, controlling, or endeavoring to control, the train, 
the plaintiff, the engineer, Hill, and brakeman, Sissler, were free 
from fault, or at least that their négligence, or the négligence of 
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eitUer o^them, if aay, was not the proxijnate cause of the in jury, 
and that tïie défendant was négligent in f urnishing said train, in 
not using prdinary and reasonable care in providing suitable ap- 
pliances, machinery, and brakes, or in not having a conductor or 
another brakeman, on the train, and that the proximate cause of 
the injuïy to plaintifE was owing to the négligence of the défend- 
ant. But, in this connection, it is contended by the défendant that 
the court erred in giving other instructions, which were erroneous, 
and of such a character as to mislead the jury to the préjudice of 
défendant The instructions complained of were given after the 
jury had retired to deïiberate upon their verdict, and had returned 
into court with a request for further instructions relative to there 
being only one brakeman on the train, and with référence to the 
train of cars left standing on the main track. The court, in reply 
to thèse questiPBS, instructed the jury as follows : 

"As tp wliether the defendaiit was négligent in the particulars charged, it 
Is charged 'that the failure to .provlde a conductor was négligence; that the 
Company ■ n^gMgently failed to provide a conductor. Also, It allèges that 
there Was' (Mity one braliemaii. In regard to the cars that were standing on 
the maîm Iricli; beyond the station, at Rockford, I stated to you that it was 
the duty.Sunder the rules and régulations of the road, for the engineer to 
hâve brougljt ils train to a stop at the station, provided the train was imder 
control; or, If hè was able to bring it to a stop, he should not pass the sta- 
tion wlthbut' flrst brlnging the train to a full stop. If you belleve from the 
évidence 'that the engineer did not hâve control of the train, so that he was 
unable to Btop it at the station, and that, necessarlly, the train went by the 
station, tlien you hâve a right to take Into question the situation, and déter- 
mine whether, it was négligence on the part of the company, through Its 
agents at Rqckford, in allowing thèse cars to remain there on the main 
tracli, and whether that négligence caused this injury, or whether that in con- 
nection with the other defects in the train, and the failure of the défendant 
to perform its duty in regard to the malieup altogether, wàs the cause of the 
Injury. If the évidence should satisftr you that there was no necesslty for 
this tralh tô oass the station Wlthout coming to a stop there, and the engineer 
could havë ' stopped, and through his négligence the cars dashed by into the 
cars beyond; thën this complaint does not entitle the plaintift to recover dam- 
ages for the injury to him, if it was caused by the négligence of the engi- 
neer. That, is not the ground of his complaint, and therefore he cannot re- 
cover damages in this case, if you find that that was the cause of the injury. 
I Hilnk, perhapSi I hâve made myself clear on that point. Prlmarily, talî- 
ing into question the cars standing there on the track, it is a question 
whether the conductor [engineer] had control of the train, and could not hâve 
stopped it, or not. If he did, and went recklessly by, then the collision was 
due to his recklessness. If he could not help it, then it is for you to say 
whether, the cars being there, and the train dashing by into them, the de- 
fendant was négligent in this partleular." 

In gÎTang this instruction the court inadvertently used the word 
"conductor," instead of. "engineer." When its attention was called 
to this f act, the court said to the jury : 

"I inadvertently used the word 'conductor,' when I meant 'engineer,' in 
referring to the handling of the train. Now, if there was a conductor on 
the train, or not, or if the other man was only a brakeman, without a con- 
ductor's aùthorlty or power, is one of the questions for you to pass upon, in 
this case. I do not mean to tell you whether there was a conductor on that 
train, or not ïou must ascertain that fact." 

Subsequently, when the jury again came into the court room for 
further instructions, one of the jurors asked the question, "Whether 
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or not we shall consider this man, Crowlej, a coservant?" The court 
replied: 

"That dépends upon what the évidence shows to you the fact to be In re- 
gard to hls situation there. If he had a situation to control tiie movements 
of tlie train, and control the action of the plaintiff and his coemployes about 
the road, and the opérations of the trains, he would not be a coservant. But 
if he was a mère employé, Hke the rest of them, without authority to eom- 
mand,— that is, to control and to command the movements of the trahis,— 
he would be a coservant" 

Another juror then asked the court, "Would a conductor be a co- 
servant?" The court replied, "Yes," and then said: 

"The conductor on the same train in which the plaintiff was serving as a 
flreman— ïou ask if the conductor would be a coservant I answered you 
wrong. A conductor of the same train on which the plaintifC was a firemaii 
would be his vice principal, and not a coservant." 

The contention of défendant is that the court, in one of its 
answers, left the question for the jury to détermine whether Sissler 
was a conductor, and, if the jury should bo flnd, then the court, 
in answer to the last question asked by a juror, conveyed the 
meaning to the jury that, as matter of law, Sissler would be a 
vice principal, for whose négligence the défendant would be re- 
sponsible; that the remarks of the court were in conflict with 
other instructions; and that notwithstanding the regular charge 
of the court, previously and correctly giyen upon this subject, 
that the défendant was not responsible for Sissler's négligence, if 
any, the jury had the right to take the last expression of the 
court, and may bave been guided and controUed by it. If it 
could be fairly and reasonably said that the remarks of the court 
in answer to the questions asked by the jurors were in direct con- 
flict with his previous instructions, then the contention of défend- 
ant should be sustained, but an examination of the entire record 
convinces us that there is no such conflict. The remarks of the 
court, given upon the spur of the moment, were not elaborated 
upon, and made as perfectly clear as the principles which were 
enunciated in the charge. This is natural. The flrst reply was 
made to correct an inadvertence in the use of words, and at the 
same time, by so doing, to remove the impression, if any, that the 
jury might hâve had, from the inadvertent use of the word "con- 
ductor," that the court considered there was a conductor on the 
train. It may be conceded that the last answer did not contain 
the qualifications which should hâve been given upon the question 
as to whether or not a conductor on the same train on which the 
plaintiff was a flreman would be a vice principal of the défend- 
ant, within the rule announeed by the suprême court in Eailroad 
Co. V. Baugh, 149 U. S. 368, 13 Sup. Gt. 914, and by this court in 
Eailroad Co. v. Smith, 59 Fed. 993. But the remarks of the court 
must be taken in connection with what was previously said by the 
court in reply to the question of another juror as to whether or not 
Crowley was a coservant. 

And, in any event, it is évident that the jury, as sensible men, 
were not misled into the belief that Sissler, who had been tem- 
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porarily placed in charge of the train hj Crowley, the conductor, 
was a vice principal of the défendant, for whose négligence, if any, 
the défendant would be responsible. With référence to the négli- 
gence of Sissler, whether called a conductor or brakeman, the 
jury were clearly, positively, and repeatedly charged and instructed 
that the défendant could not be held responsible for any careless 
or négligent act of Sissler. Even after the remarks complained 
of were made, the court, in answer to the question of a juror, 
"Shall we take into considération the manner in which the em- 
ployés on this train perfprmed their duties, — whether or not they 
could hâve held the train under control?" answered "Yes," and 
said, "If you fix the responsibility on the engineer, or on Sissler, 
as I instniCted you before, the plaintiff could not recover." 

From ail the instructions given by the court upon the question 
of Sissler's négligence, it becomes plain that the jury could not 
hâve beéù mlsled upon this subject, by the remarks of the court 
objected tb. As was said by Judge Brewer in Crew v. Eailway 
Co., 20 Féd. 94: 

"l?he question, In ail such cases, Is not whether some technical error may 
not hâve crept iiito the Instructions, but whether, taking the case as a whole, 
it Is apparent that the law was presented fàlrly and correctly to the jury." 

6. It is argued that the court erred in charging the jury upon 
the questioij jof defendant's négligence in leaving the cars on the 
main track at Eockford. ' The charge of the court was substantially 
the same as contained in the instruction given in reply to the ques- 
tion of a juror, heretofore copied, and need not be again repeated. 
The game objection is made to eaCh. 

We are of opinioin that the court did not err in giving this 
charge. There was testimony given in the case which called for 
an instruction upon this point The fact that Orowley, who was a 
conductor having the charge, management, and control of the four 
gravel trains, including the one ujwn which the plaintif! was em- 
ployed, gave directions to HiU, the engineer, and Sissler, the brake- 
man, to let their train corne, and the road would be clear, in con- 
nection with the other facts and circumstances, justifled the giving 
of the instruction, and the principles contained therein were proper 
for tixe jury to consider. The only criticism bearing upon the 
question of error in said instruction is that, standing alone, and 
read by itself, it would seem to limit the jury to the sole consid- 
ération of the question whether the engineer could hâve stopped the 
train at Eockford before passing the station, and that it does not, 
of itself, submit the question to the jury whether Sissler, the brake- 
man, could not hâve so controUed the train as to hâve enabled the 
engineer to stop it; and upon this point it is claimed that the jury 
might hâve found that the engineer could not hâve stopped the 
train, but that Sissler could. This criticism is disposed of by what 
we hâve already said in answering the argument of défendant to 
the other instructions given by the court in reply to questions 
asked by the jurors, which makes it equally clear that the jury 
could not hâve been misled by the failure of the court to hâve 
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mentioned Sissler's négligence again in this instruction, although 
it would hâve been proper so to do. The giving of an erroneous 
instruction, which was uot prejudicial to the objecting party, is 
never deemed to be sulBcient to justify a reversai of the case. Eail- 
way Co. V. Ives, 144 U. S. 409, 12 Sup. Ct. 679. 

7. Upon the question of the burden of proof to show contributory 
négligence upon the part of the plaintiff, the court charged the 
jury as foUows: 

"A défense has been Interposed hère, in the answer, charging him with 
neglect and carelessness whlch contributed in producing the injury. This 
would be a complète bar, If it is shown; but the burden is upon the défendant 
to show that by rositive évidence, suiflcient to outweigh ail the évidence to 
the contrary. Unless that is so shown, no carelessness or neglect of duty on 
the patt of the plaintiff could be a bar to his recovery. If the défendant 
was négligent in the particulars speclfied, which neglect was the direct and 
proximate cause of the injury, any contributory négligence on the part of the 
fellow servants or coemployes of the plaintifC would not affect his right to re- 
cover damages." 

If this charge is reasonably susceptible of the construction 
claimed by défendant, — that it devolved upon the défendant to 
affirmatively prove, by positive évidence, that plaintiff was guUty 
of contributory négligence, independent of the évidence that was 
given upon the part of plaintiff, — then the instruction is erroneous. 
The principle of law is well settled that if the proximate and sole 
cause of the injury is to be attributed to plaintiff's contributory 
négligence, or the négligence of his fellow servants or coemployes, 
this would be fatal to his right to recover; and it makes no diiïer- 
ence how or when that fact appears during the trial,— whether 
by inference from the facts testitied to upon the part of plaintiff, 
or by aflQrmative évidence introduced by the défendant. It is 
wholly immaterial who proves the fact, so long as it is proven. The 
use of the word "positive" in the instruction was unfortunate. The 
same mistake was made in another portion of the charge of the- 
court, which required the plaintiff to bring "affirmative évidence, 
of a positive character," as to the négligence of the défendant, 
"suflEicient to outweigh ail évidence to the contrary as to those facts." 
Wherever the facts are of such a character that a jury might rea- 
sonably infer therefrom that the défendant was guilty of négligence, 
or that the plaintiff contributed by his own négligence to the acci- 
dent which caused the injury, it becomes a question for the jury to 
décide. It has never been required that évidence of négligence 
should be direct and positive. In the very nature of the case, 
the plaintiff must labor under difiiculties, in proving the fact of 
négligence; and, as the fact is always a relative one, it is suscepti- 
ble of proof by circumstances bearing more or less directly upon 
the fact of négligence, — a kind of évidence which might not be 
satisfactory in other cases, open to clearer proof. This is in accord 
with the gênerai principle of- the law of évidence which holds that 
to be sufflcient évidence which, in its nature, satisfies an unpreju- 
diced mind. 1 Shear. & E. Neg. § 58, and authorities there cited. 

But the charge of the court is not, under the facts, susceptible 
of the construction sought to be placed upon it by the défendant. 
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It is; manifest, however unfortUnate certain words or phrases in 
the charge are, that, when it is carefully considered, it simply 
means, and the jury must so Kave tinderstood it, that the burden 
was not iipon the plaintiff, in making oùt his case, to prove that he 
and his coemployes were entirely free from fault; that the ques- 
tion of contrihutory négligence was an afQrmatiTe défense; that 
the burdea is npon the défendait to establish it by "évidence suffi- 
cient to ontweigh ail the évidence to the contrary;" and that, unless 
the contrihutory négligence "is so shown," it would not bar the 
right "to his recovery." 

The question as to whether the burden of proof rests upon de- 
fendant or, upon plaintiff, in actioDjS of this character, upon the issue 
of contrihutory négligence, has oeen the subject of fréquent dis- 
cussion in ail of the state courts; and there never has been, and 
probably never will be, any unifqrtnity in the décisions in the state 
courts. Id. §§ 107, 108. It is sùffîcient to state that in a majority 
of the States, including the state of Washington (Railroad Co. v. 
O'Brien, 1 Wash. 599, 21 :^ac.i32; Spurrier v. Railway Co., 3 Wash. 
659, 29 Paç. 346), the biirden of proving contrihutory négligence 
rests upon the défendant; and this is the ruie almost universally 
foUowed in the United States circuit courts, and is approved by 
the décisions of the suprême court of the United States. Rail- 
road Co. V. Gladmon, 15 WaU. 401; Railroad Co. v. Horst, 93 U. 
S. 291; Sbugh v. Railwày Co., 100 U. S. 214; Railroad Co. v. Mares, 
123 U. S. 721, 8 Sup. Ct. 321. 

8. With référence to the refusai of the court to give the instruc- 
tions asked for by défendant, it is only necessary to say that the 
court is neVer compelled or required, by the rules and practice of 
the national courts, to give instructions in the language used by 
counsel, simply because the instructions asked îbr contain correct 
principies of law that are applicable to the facts of the case. It 
is always withîh the discrétion of the court to give its charge in 
its own language, and such is the usual and better practice. If 
the instructions so given correctly émbody ail the principies of law 
applicable to the case, then the appellate court will not consider 
the question whether the instructions asked for by counsel were, 
or Were not, in ail essential particulars, correct. 

In Railroad Co. v. Horst, 93 U. S. 295, the court said: 

"It Is the settled law In this court that If the charge given by the court 
below covers the entire case, and submits it properly to the Jury, such court 
may refuse to Instruct further. It mayuse its own language, and présent 
the case in its own way. If the resùlts mentloned are reached, the mode 
a;nd manner are immaterial. The court has then dohe ail that it is bound to 
d6, and may thus leave the case to the considération oï the jury. Neither 
party has the rlght to ask anything more." 

Keeping in njind thèse gênerai principies, it is clear to us that 
the court did not err in declining to give the varions instructions 
asked for by defendant's counsel. . 

9. Af ter a thorough examination of the évidence, the instruc- 
tions of the court, the various assignments of error, the arguments 
of counsel, and the authorities cited by them, we are of opinion 
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that no error was committed by the court which was prejudicial 
to th.e défendant. The instructions given by the court were in 
tke main in accordance with. the gênerai principles we hâve an- 
nounced, and in ail other respects were as favorable to the défend- 
ant as the law would warrant, and the facts justify. 

The judgment of the circuit court is afiSrmed, with costs. 



LITTAUR V. NABRAGANSBTT PIER R. CO. 

(Circuit Court, D. Rliode Island. May 28, 1894.) 

No. 2,389. 

RAHiROAO CoMPAN TES— Accidents at Crossings— Contributory Negligbkob. 
One wtio drives a spirited horse across a railroad erossing without stop- 
ping to listen for a train, and Is injured thereby, cannot recover for tlie 
injury, even tliougli tlie view of tlie tracli was so obstrueted by trees as 
to conceal tlie approacbing train, and even though lie checlied his horse's 
speed, and listened for a train, since, If he had stopped his horse alto- 
getlier, he might hâve heard the train. 

Action by William Littaur against the Narragansett Pier Railroad 
Company. PlaintifE obtained a verdict Défendant moves for a 
new trial. 

R. Gardner and R. B. Comstock, for plaintiff. 

B, W. Case and W. F. AngeiU, for défendant 

CARPENTER, District Judge. This is a motion for a new trial 
of an action at law, in which a verdict has been rendered for the 
plaintiff. The action is to recover damages for the négligence of 
the servants of the défendant, whereby the plaintiff was struçk by 
an engine near Narragansett Pier, and injured. The testimony for 
the plaintiff is that he was driving a spirited horse on the road 
which crosses the railway; that at a point about flve hundred feet 
from the erossing the road makes a turn nearly at right angles, 
and thence leads westward to the erossing; that the train ap- 
proached from the north; that on the north side of the road are 
trees, not on the land of the défendant, which obstruct the view 
of a train approaching from the north, — ^the line of trees being, not 
continuons, but broken only by short intervais, and extending to a 
point within about 40 feet from the erossing; that he made the 
turn in the road, and drove westward, towards the track; that he 
checked the speed of his horse, and listened, after making the turn, 
and heard no sound of a train ; that he looked for a train, as oppor- 
tunity offered, through the intervais between the clumps of trees, 
and saw no train; that he looked towards the erossing, and that the 
flagman who is usually there when the trains are about to pass was 
absent; that the westward end of the Unes of trees is so near the 
track that there would be danger in stopping the horse at that point 
to look up the track, from the fact that, at a point so near a train, 
it would be difflcult to turn the horse without overtuming the car- 
nage; and that he drove forward, and came in collision with the 
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train at the crossing. On tMs statement, I tMnk the verdict cannot 
be sustaînéd. The duty of the plaintiÊf -was to stop, tolook, and to 
llsten. If the view of the track was imperfect and intemipted, 
the duty to obtain ail the information which conld corne through the 
ear remained equaUy peremptory. The horse was brought to a slow 
pace, so that there was very little sound from hîs feet or f rom the 
wagon; but, if he had been brought to a full stop, there would hâve 
been no disturbing noise, which the plaintiff could control, and I 
think he was bound to exhaust this source of information. The 
train was proceeding rapidly, and he was driving rapidly. They met 
at the crossing. It seems clear that they were so near to each other 
at any point of the 500 feet of road that there is a chance that he 
would hâve heard the train. Having neglected this method of in- 
forming himself, which he might safely hâve used, he has failed to 
use due diligence, and cannot, on this évidence, recover. The motion 
for a new trial will be granted. 



WESTERN & A. R. CO. v. EOBERSON. 

(Circuit Court of Appeals, glxth Circuit April 3, 1894.) 

No. 44. 

1. CiTizBKSHip OF Corporation— JuBisDicTiOTr. 

A raiiroad built by the state of Georgia, aiïd extended under Ucense 
(Act Tenn. 1837-38, c. 221) Into the state of Tennessee, was leased by a 
Tennessee corporation under an act of the state of Georgla (Nov. 12, 1889), 
which provlded that the lessee of the road should, from the tlme of the ac- 
ceptancé of the lease, become a corporation of the state of Geor^a. 
Héld, that the lessee was, for the purposes of jurisdiction, a citizen of 
Georgla, and could be sued as sucb for a tort committed upon that part 
of the leased road which was situated in the state of Tennessee. 

2. JubiciAi/ Notice— Public AcTs. 

A fédéral court will take judlclal notice of the acts providlng for the 
construction, opération, and leasing of a state raiiroad, as such acts are 
regârded as public acts. 
8. Nbgugbncb— D:çsiaNATioN of Railboad Cbossing. 

The désignation of a raiiroad crossing by a sign in plain view of passing 
trains is sufficient under the statute (Code Tenn. Mill. & Y. §§ 1298-1800) 
to make a raiiroad responsible for an accident at such crossing, where 
the englne driver failed to blow the whistle and ring the béll, although in 
the case at issue the sign was same 50 feet from the crossing, was not 
lettered on the side towards the raiiroad, and some of the letters had be- 
come ohliterated. 

4. COIÏTRIBUTOBT NeGLIGBNCE — MlTIGATION OF DAMAGES. 

The coûtributory négligence of a person injured, upon failure of the 
englne driver to observe the statutory précautions, will not (Raiiroad Co. 
v. Burke, 6 Cold. 51) bar a recovery, but the jury must consider such 
contributory négligence Jn mltlgation of damages. 
6. Trial— Argdmentative Charges. 

The f act that a charge ijilsstated the argument of counsel, or was argu- 
mentative, Is Immaterlal, when not misleading, and correct in the state- 
ment of the law. 
6. Mental and Bodily Suffbrinq — Question foe Jury. 

The question whether deceased sufCered mental or bodily pain, where 
death was instantaneous, Is a question for the jury, where such pain is, 
under the statute (Code Tenn. Mill. & V, g 3134) an élément for which 
damages can be recovered. 
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In Error to the Circuit Court of the United States for tlie Eastern 
District of Tennessee. 

This was an action by Mary, M. Roberson against tbe Western & 
Atlantic Railroad Company to recover damages for the death of 
her busband. There was a yerdict and judgment for plaintiflf, and 
défendant sued ont this writ of error. 

Chas. D. Porter and Clark & Brown, for plaintiff in error. 
Andrews & Barton, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and BAEE, District 
Judge. 

LURTON, Circuit Judge. The défendant in error is the widow 
of Jesse C. Roberson, who was struck and kUled by a passenger 
train of the Western & Atlantic Railroad Company. The deceased 
was at the time attempting to cross the track in a top buggy at a 
public road crossing in Hamilton county, Tenn., near Chicamauga sta- 
tion. The suit was brought by défendant in error, as widow of 
the deceased, to recover damages for the death of her husband, 
under a statute of the state of Tennessee, which gives a right 
of action to the widow or next of kin in such cases where the 
death was caused by "the wrongful act, omission or killing by an- 
other." Code (Mill. & V.), §§' 3130, 3132. There was a jury, and 
a verdict for plaintiff. 

There were several counts in the déclaration, but the case tumed 
entirely upon the cause of action stated in the second count, and 
it is unnecessary to consider any other. That count was based 
upon ihe alleged failure of the railroad company to observe the stat- 
utory précaution prescribed by section 1298, Code Tenn. (Mill. & 
V.) subsecs. 1, 2, and sections 1299, 1300, same Code. The statutory 
provisions cited are as follows: 

"1298. In order to prevent accidents upon railroads, the foUowing précau- 
tions shall be observed: (1) The overseera of every public road, crossed by 
a railroad, shall place at each crossing a sign, marlied: 'Look out for the cars 
, when you hear the whistle or bell;' and the county court shall appropriate 
' money to defray the expenses of said signs; and no engine driver shall be 
compelled to blow the whistle or ring the bell at any crossing xmless It is so 
designated. (2) On approaching evei-j' crossing, so distinguished, the whistle 
or bell of the locomotive shall be sounded at the distance of one-fourth of a 
mile from the crossing, and at short intervais till the train has passed the 
crossing. 

"1299. Every railroad company that fails to observe thèse précautions, or 
cause them to be observed by its agents and servants, shall be responslble 
for ail damages to persons or property, occasloned by, or resultlng from any 
accident or collision that may occur. 

"1300. No railroad company that observes, or causes to be observed, thèse 
précautions, shall be responslble for any damages done to pcrson or property 
on its road. The proof that it has observed said précautions shall be upon 
the comitany." 

Before considering the case upon its merits, a preliminary ques- 
tion, invoMng the jurisdiction of the court, must be stated and 
decided. The déclaration allèges that plaintiff is a citizen of Ten- 
nessee, and that the défendant company is a citizen of the state 
of Georgia, "being a body politic and corporate, chartered and cre- 
v.6lF.no.6— 38 
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ated byilbe lawâ otthestate of Georgia." The defeniJant Com- 
pany filed a plea of net guilty, and went to trial upon thatpïea, 

One of the' grounds ppesented to the circuit court for a new trial 
was that, upoa the évidence submifted, the court did not hâve ju- 
risdiction. This motion was supported by the introduction ofthe 
act incorporating the Western & Atlantic Eailroad Company, and 
the act incorpqrating the Nashville, Chattanooga &,St. Louis Eail- 
way Company. The contention was and is that the lâtter company 
was a Tennessee corporation, operating the Western & Atlantic 
Bailroad aS lessee, and that the law of Georgia constituting the 
lessee of the G«orgia road a corporation of the state of Georgia 
•did not affect the citizenship of the Tennessee company when op- 
erating that part of the Georgia road lying within the state of 
Tennessee. The several acts of the législatures of Georgia and Ten- 
nessee providin^ for the construction, opération, and leasing of the 
Oeorgia roâd ^re of the class now génerally regarded as public acts. 
Of such àct^ the United States courts take judicial cognizance. 
They thereforé need not be pleaded or put in évidence. Unity v. 
Btirrage, 103 U S. 455; 'Case v. Kelly, 133 UrS. 27, 10 Sup. Ot. 
216 ; Gormley t. Bunyan, 188 U. S. 635, 11 Sup. Ct 453. We think 
there was qoerror in permittîng thèse sta tûtes to be read and 
^onsidered by the court ûpon the motjoh for a new trial. 

Prior to 1850, the state of Georgia, as sole owner, constructed 
a. line of railroad between Chattanooga, in the state of Tennessee, 
and Atlanta, ïn the state 6f Georgia. This road was known and 
désignàted in the législation of that state as the "Western & At- 
lantic Bailroad." To reach the Tennessee river it becâme necessary 
tô construct a few miles of the road within the state of Tennessee. 
The Tennessee législature, in 1838, authorized the extension by 
ah act which provided "that the state of Georgia shall be allowed the 
right of way for the extension and construction of her said railroad, 
from the Geoi^gîa line to the Tennessee river, and that she shall be 
entitled to ail privilèges, rights and immunities (except the subscrip- 
tion on the part of Tennessee), and be subject to the same restrictions 
as far as they are applicable, as are granted, made and prescribed 
for the benefit, govemment and direction of the Hiwassee Eailroad 
Company." Acts Tenn. 1837-58, c. 221.. It is very clear that this 
was a mère license extended by Tennessee, authorizihg the construc- 
tion and opération of the Georgia road between the Tennessee state 
line and the Tennessee river at Chattanooga. The Tennessee act 
in no way updertook to create a Tennessee corporation, or to adopt 
a Georgia corporation. Goodlett v. Bailroad Co., 122 U. S. 391, 7 
Sûp. Ct. 1254. 

A former lease having expired, the Georgia législature, by an 
act passed November 12, 1889, made provision for releasing the 
road, and its opération by the lessee. The only part of that act 
essential to présent considération is section 8, which is as foUows: 

"Sec. 8. Be It further enacted, that the governor shail appoint flve citl- 
zeiis of this state, of high character, two oî whom are experts in railroad 
management, who, after malîing oath that they are neither directly or per- 
sonally connected or Interested in the présent or futm-e lease of said road, ex- 
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cept as citizens of thls state, shall proceed, sixty days before the expiration of 
the présent lease, to examine the road and Its hanses, woriishops, dépôts 
and roUing stock, and ail other appurtenances of every character, and shall 
make ont in writlng, a schednle or inventory of the same, carefully describ- 
ing and setting (orth the true condition of the road and its rolling stock and 
appurtenances, and property of every character, with the value thereof, which 
shall be recorded in the office of the secretary of state, and flled in the execu- 
tive office, and a copy furnished the lessees under this act; and as soon as the 
terms of the lease are agreed upon between the governor and lessee or lessees, 
and the name or uames of the company, or corporation, or parties leasing the 
road and its appurtenances, has been entered on the minutes of the executive 
department as the persons or corporations proposing to take said lease, and 
the acceptance of the proposition by the governor shall also bave been re- 
corded, and a receipt given to the state by the lessees under this act for ail 
the property turned over to them, the persons, associations or corporations ac- 
cepted as lessees under this act, if not already a corporation created under the 
laws of Georgia, shall, from the time of such acceptance, and until after the 
final adjustment of ail matters springing ont of this lease contract, become 
a body politic and corporate under the laws of this state, under the name and 
style of the Western & Atlantic Railroad Company, vyhich body corporate 
shall be operated only from the time of their taklng possession of said road 
as lessees; and it shall hâve the power to sue and be sued, on ail contraets 
made by said company, in any coimty through which the road runs, after the 
exécution of said lease, or for any cause of action which may accrue to said 
company, and to which it may become liable. After said lease is executed, 
It shall hâve power to make ail rules, by laws and régulations for the govern- 
ment of said company, and for the working and management of said road, 
which are necessary and usual with railroad companies in thls state, and 
which are not in conflict with the constitution and laws of this state or the 
United States. The principal office and place of business of said company 
shall be in this state: provided, that nothing in this act shall be construed 
as an amendment of the charter of any corporation which may lease said 
road: provided further, that if said lessee is a corporation already incorpo- 
rated under the laws of Georgia, it shall operate said railroad as the 'Western 
& Atlantic Railroad,' and such lessee may be sued on any contract or cause of 
action arising ont of said lease for the opération of said road, in any county 
through which said road runs." 

Under that act the Georgia road was leased for- a long term to 
the Nashville, Chattanooga & St. Louis Eailway Company, a Ten- 
nessee corporation, owning and opera1;ing a line of raiiway extend- 
ing from the city of Nashville, in Tennessee, to the city of Chatta- 
nooga, in the same state. That company as lessee, took possession 
under the Georgia lease act, and under that act it, as lessee, 
became an incorporation of the state of Georgia under the name 
and style of the Western & Atlantic Eailroad Company; that be- 
ing the corporate name designated in the section of the Georgia 
act above set ont. 

The train which struck and killed the deceased was in charge 
of and operated by the agents and employés of the Georgia cor- 
poration. This was the allégation of the déclaration, and there 
was évidence tending to establish the truth of the allégation. There 
was no réversible error in the action of the court in overruling 
the motion for a new trial based upon the insufflciency of the 
évidence to establish the actual opération of the road by the cor- 
poration made défendant to this suit. The question of the légal 
identity of the Tennessee corporation with the corporation sued 
présents a more serious issue. The Georgia act under which the 
state's road was leased, and by which the lessee was made 
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a. corporation, haa been constroed by the Mghest court ofthat 
staté. ii die Nashville & Chattànooga Eailroad Company Wàs sued 
in a Gteorgia state court for a tort alleged to hâve been committed 
by it while operating the Western & Atlantic Eailroad as lessee. 
That corporation appeared, and pleaded the gênerai issue. Upon 
the conclusion of the plaintiffs' évidence defendant's counsel moved 
for a nonsuit upon the ground that the suit should hâve been 
against the Western & Atlantic Eailroad Company. The trial 
judge ruled that the NashvUle & Chattànooga Eailroad Company 
was in fact the landlord as lessee, and was therefore the real, sub- 
stantial défendant; but that it had been sued under a wrong 
name, and that an amendment would be permitted as a case of 
misnomer. Upon appeal the Georgia suprême court reversed the 
ruling. 16 S. E. 347. The syllabus of the case was prepared by the 
court, and was as follows: 

"(1) The act of November 12, 1889, providlng for the lease of the Western 
& Àtlahtlc Eailroad, dçplares that 'the persons, associations, or corporations 
acceptefl as lassées undér the act, If net already a corporation created nnder 
the la\vs of Georgia, shaïl, fromthe time of such acceptance, and until after 
the final adjustment of ail matters springing ont of this lease contract, become 
a body polltlc aûd corpjorate under the laws of this state, under the name 
and strie of the Western & Atlantic Railfoad Company, which body corporate 
shall be operated only from the time of their taking possession, of said road as 
lessees;, and it shall hâve the power to sue and be sued on ail contracta made 
by sald Company in any county thrôugh which the road runs, after the exécu- 
tion of sald lease, or for any cause of action which may accrue to said Com- 
pany, and to which it may become liable.' When, therefore, the Nashville, 
Chattànooga & St. Louis Eallway Company became the lessee under this act, 
a new corporation imder the laws of Georgia was created, under the name 
and style of the Western & Atlantic Eailroad Company; and for any tort 
committed in the opération of its railroad that corporation, and not the 
Nashville, Chattànooga & St. Louis Railway Company, is liable. In such 
case section 3407 of the Code does not apply, and an action against the Nash- 
ville, Chattànooga & St. Louis Railway Company for the tort is not maintain- 
able, though the déclaration allèges that 'the défendant opérâtes as lessee the 
Western & Atlantic Railroad;' lie act requiring that the Western & Atlantic 
Railroad shall be sued. . 

"(2) Where an action for a tort was brought against the Nashville, Chat- 
tànooga & St. Louis Railway Company, and the proof showed that the injury 
complalned of was by the Western & Atlantic Railroad Company, the court, 
on motion, should hâve granted a nonsuit. 

"(3) Where one railroad corporation Is sued for a tort, the déclaration can- 
not be amended by substituting another as défendant under the guise of cor- 
recting a misnomer." 

It is clear that the Georgia législature did not intend or pur- 
pose to simply license the Nashville & Chattànooga Eailroad Com- 
pany to extend its opérations to the state of Greorgla. 

The varying circumstances under which a railroad company char- 
tered by one state may do business in another were thus classified 
by Mr. Justice Gray, in Gerling v. Eailroad Co. (decided Feb. 5, 1894, 
and not yét offlcially reported) 14 Sup. Ct. 533: 

"A railroad corporation created by the laws of one state may carry on busi- 
ness In another either by vlrtue of being created a corporation by the laws 
of the latter state also, as in Railroad Co. v. Vance, 96 TJ. S. 450; Memphis 
& C. R. Co. v. Alabama, 107 U. S. 581, 2 Sup. Ct. 432; Clark v. Barnard, 108 
U. S. 436, 2 Sup. et. 878; Stone v. Trust Co., 116 U. S. 307, 6 Sup. Ct 334, 
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3S8, 1191; and Graham v. Rallroad Co., 118 U. 8. 161, 6 Sup. Ct 1009; or by 
virtue of a license, permission, or authority, granted by ttie laws of tlie latter 
State, to act in that state vmder Its charter from the former state. Railroad 
Oo. V. Harris, 12 Wall. 65; Eailroad Co. v. Koontz, 104 U. S. 5; Pennsvlvania 
E. Co. V. St. Louis, A. & T. H. R. Co., 118 U. S. 290, 6 Sup. Ct. 1094; Marye v. 
Railroad Co., 127 U. S. 117, S Sup. Ct. 1037. In the first alternative it cannot 
remove into the circuit court of the United States a suit brought against it 
in a court of the latter state by a citizen of that state, because it Is a citizen 
of the same state with him. Memphis & C. R. Co. v. Alabama, above cited. 
In the second alternative, it can remove a suit, because It Is a citizen of a dif- 
férent state from the plaintifC. Railroad Oo. v. Koontz, above cited." 

Do the facts of this case bring it witUn the first alternative put 
by Justice Gray? Has the Nashville & Chattanooga Railroad 
Company been created a corporation of the state of Greorgia also? 
If so, then the décision in Memphis & C. R. Co. v. Alabama would 
seem to apply. We agrée with the suprême court of Georgia as 
to the eflect of the Georgia act of incorporation. That act, in our 
judgment, was intended, in case the lessee was not already a Georgia 
corporation, to create a new and distinct Georgia corporation. The 
language of the Georgia act is explicit: 

"ïhe persons, associations, or corporations aecepted as lessees under this 
act, if not already a corporation created under the laws of Georgia, shall 

* • * become a body politic and corporate under the laws of this state. 
under the name and style of the AVestern & Atlantic Railroad Company. 

• * * And it shall hâve the power to sue and be sued, * * * in any 
«ounty through which the road runs, after the exécution of said lease. • * * 
It shall hâve power to make ail rules and by-laws and régulations for the 
government of said company, and for the working and management of said 
road, which are necessary and usual with railroad companies in this state, 
and which are not In conflict with the constitution and laws of this state 
or the United States. The principal office and place of business of said com- 
pany shall be in this state: provlded, that nothing In this act shall be con- 
strued as an amendment of the charter of any corporation which may lease 
said road." 

The last two provisions, by which the company created by 
the act is required to hâve its principal office in the state, and 
providing against the act being construed as a mère amendment 
to the charter of a company created by another state, seem to us 
conclusive as to the intent to create a new, distinct, and indépend- 
ant corporation. The case, on its facts, in this respect, is much 
like that of Railroad Co. v. Vance, 96 U. S. 450. The Indianapolis 
& St. Louis Railroad Company was a corporation of the state of 
Indiana. The St. Louis, Alton & Terre Haute Railroad Company 
was an Illinois corporation, owning a railway extending from Terre 
Haute, in the state of Indiana, across the state of Hlinois, to the 
Mississippi river. The latter company leased its road to the In- 
diana company. There being some doubt as to the validity of the 
lease, the Hlinois législature passed an act confirming it. The 
second section of that conflrmatory act provided that: 

"The said lessees, their associâtes, successors and assigns, shall be a rail- 
road corporation in this state, under the said style of 'The Indianapolis & St. 
Louis Railroad Company,' and shaU possess the same or as large powers as 
are possessed by said lessor corporation, and such other powers as are usual 
to railroad corporations." 
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Mr. Justice Harlan, speUking for the court, as to the effect of the 
provision abpvécited, said: 

"The Indlana & St Louis Rallro^d Company, as lessee of the St Louis, 
Alton & Terré Haute BailrOàd Company, was thus created, by apt words, a 
corporation lu : nilmois. The fact that it bears the same name as that given 
to the Company imcorporated by Indiana cannot change the fact that it ia a 
distinct corporation, bavlng a separate existence, derlved from the législation 
of another state." 

Comment was made in that case, as in tMs, that the new corpora- 
tion, as such, had no shareholders, and no formai organization. A 
corporatioû isi, aftêr ail, nothing more nor less than a Action of the 
law. We Bée no teason why the ordinaty constituency of a corpora- 
tion, such as shareholders, directors, and oioacers, may not be dls- 
pensed with by a législature untrammeled by constitutional restric- 
tions, by the substitution of another entity, flctitious though it be, 
as the necessary constituency of the new corporation. The share- 
holders in thè old corporation become, for the purposes of the new 
création, Shareholders in the new. The directors and ofQcers bf 
the old entity become, for the formai purposes of the new création 
and its opération, the directors and officers of the new organization. 
This identity of ultimate constituency does not necessarUy operate 
to defeat the législative purpose to make a new corporation. The 
old organizatipn quoad hoc is the new corporation. Yet for the pur- 
poses of the new, as to its contrâcts, obligations, liabilities, and 
property, there is no such blending of the two as to make them, 
in contemplation of law, identical. Certainly, for purposes of juris- 
diction, the Gebrgia corporation has not lost its Georgia citizenship 
when the obligation or liability involved concerns alone the exercise 
of its Georgia functions, and the opération of the road acquired, 
managed, and controlled by virtue alone of its existence as a Georgia 
corporation. 

The question hère involved is not, in ail respects, like any cgse 
heretofore decided to which we hâve been referred. The plaintiff 
elected to sue the Georgia corporation. The wrong complained of 
was the wrong of the Georgia corporation. That Georgia corpora- 
tion is operating, by virtue of a Georgia charter, a raHroad owhed 
by the state of Georgia, a part of which extends into Tennessee. 
The Tennessee part of the Une was constructed, and its opération 
permitted, by a license from the state of Tennessee. That license 
authorized any company, corporation, or lessee to whom the state of 
Georgia might commit its road to operate and manag« it by virtue 
of the commission from the state of Georgia. That the corporators 
of the Georgia corporation are citizens of Tennessee is wholly im- 
material. The Georgia corporation is conclusively presumed to be 
a citizen of the state of its création, and the fact that its sharehold- 
ers or corporators are citizens of Tennessee does not affect the citi- 
zenship of the corporation. 

The Western & Atlantic Kailroad Company, the corporation sued, 
is exclusively a Georgia corporation, never having been made a 
Tennessee corporation. Ngither has the state of Georgia made the 
Tennessee corporation, as such, a corporation of the state of Georgia. 
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It was compétent for that state to hàve done so. If it had, We 
should hâve kad a case like that of Eailroad Co. t. Harris, 12 Wall. 
65, and cases of that class. Neither is it a case of consolidation 
of a corporation of one state with a corporation of another state, 
under like authoritj from each state, as in MuUer y. Dows, 94 U. 
S. 444 j or Railway Co. v. Whitton, 13 Wall. 270, nor is the case 
like that of Memphis & C. R. Co. v. Alabama, 107 U. S. 581, 2 Sup. 
et. 432. In the last-named case there were not two companies, 
one existing by the laws of Alabama and another under the laws 
of Tennessee. Each state, acting separately, created the same 
corporation. In Alabama it existed only by the fact of its Alabama 
création; in Tennessee only as a Tennessee corporation. Hère we 
hâve two distinct créations. They hâve no connection or identity 
other than in the accidentai fact that the constituent éléments of 
each are the same. Whatever the responsibility of each for the 
other, the distinctness of each for jurisdictional purposes exists. 
The facts présent a case more like that shown in Nashua & L. R. 
Corp. V. Boston & L. R. Corp., 136 U. S. 356, 10 Sup. Ct. 1004. The 
^tate of New Hampshire created a corporation to construct and 
operate a railroad from Nashua to the Massachusetts Une, under the 
corporate name and style of the Nashua & Lowell Railroad Company. 
A portion of the same persons named as incorporators were subse- 
quently incorporated in Massachusetts, under the same corporate 
name, to construct and operate a railroad from Lowell, Mass., to 
a point of junction with the Une of the New Hampshire road. Sub- 
sequently each state passed an act uniting the two corporations, 
and constituting the shareholders in each stockholders in both. 
For many years the two roads were managed as one road, by one 
board of directors, and one set of oflQcers. Common stock was issued 
for the whole Une. A biU was filed in the United States circuit 
court for the district of Massachusetts by this railroad company, 
claiming to be a corporation of the state of New Hampshire. The 
défendants were citizens of the state of Massachusetts. The point 
was made that the complainant company was a citizen of Massa- 
chusetts by reason of the facts stated above. The opinion of the 
court was by Mr. Justice Pield, who held: 

"That the New Hampshire corporation, being a citizen of that state, was en- 
titled to go into the circuit court of Massachusetts, and bring its bill theie 
against a citizen of Massachusetts; and that its union or consolidation witli 
another corporation of the same name, organized under the laws of Mas- 
sachusetts, did not extinguish or modify its character as a citizen of New 
Hampshire, or give It any such addltlonal cltizenship In Massachusetts as to 
defeat Its right to go Into that court." 

Our conclusion is that for the purposes of jurisdiction the de- 
fendant company is a citizen of Georgia, and that it is whoUy im- 
material that the corporators of that company are citizens of Ten- 
nessee, or that the lessee so incorporated by the state of Georgia, 
was a corporation of the state of Tennessee. As to the Georgia 
state road, and its opération, the lessee in possession was and is 
a citizen of Georgia, and may be sued as such. 

We come now to consider the other assignments of error, prin- 
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cipally predicated npon the charge to the jury, or the refusai to charge 
as requested. The charge on the subject of the proper désignation 
of a road crossing to make applicable the provisions of the Ten- 
nessee Code, heretofore set ont, was excepted to — ^First, "because 
the court did not state to the jury the letters prescribed by the 
statute to distinguish the sign board, and assumed that the sign 
board was at the crossing, which was a disputed fact;" and, second, 
"because it imposes on défendant an obligation not imposed by law." 

The fact that there was a sign board which contained the warn- 
ing prescribed by statute was not a disputed fact. There was a 
controversy as to whether the sign board should be lettered on the 
side next the railroad; the contention of défendant being that, un- 
less it was 80 lettered, the engineer was not bound to notice it. 
This was a question of law, to be decided by the court, who said 
to the jury that the object of the sign board was to warn the 
public ; "that the board was talking, so to speak, to the people 
traveling that highway;" and that it was not addressed to the 
trainmen. He, then, in substance, said that, if such a board had 
beén so placed at that crossing, and was there at the time of the 
accident, then it was the duty of the company to know that it was 
a road crossing, and that it was properly designated as required 
by law. That the board was in plain sight of the passing train 
was not a disputed fact. That it was possibly something near 50 
feet away from the railway track is whoUy unimportant. If it 
had been placed by the overseer so near to the crossing as to give 
one traTelingthe road notice that he was in the immédiate vicin- 
ity of the crossing, and yet was in plain sight of passing trains, 
it was a substantial compliance with a law intended to protect the 
public, and to be, therefore, reasonably construed. No request for 
other or more spécifie instruction was made. 

Looking to the undisputed facts of the case, the court might 
well hâve said to the jury that this crossing was one sufSciently 
designated under the statute. It was, therefore, not error for the 
court to assume in the charge that the board was sufflciently near 
to the crossing, and that the oblitération of some of the letters there- 
on had not destroyed the efQcacy of the warning as a substantial 
compliance with the statute. 

On the subject of négative and positive évidence the court charged 
the jury as f oUows : 

"I don't thlnk négative and positive testlmony Is exactly defined In the 
argument of the delendant's counsel as belng something that is affirmed by 
one and denied by another; that that which merely assumes an affirmative 
character or a négative character is to be regarded as négative or positive 
testlmony iii the eyes of the law. New, if some person were to swear that 
two of the jurors hère on the trial of this case had gotten into a Personal 
difflculty, that would be affirmative testlmony; but then, suppose some one 
who was présent at the tlme, and ail the jiny were called, and there was nr^ 
such thing occurred, that would be negatlTe. It would be a négative proposi- 
tion to the other; etiU It would not be of a lower character of testimony than 
that of the party who stated that they did flght, because the other persons 
were présent, and, it there was a fight, they would hâve seen it, and would 
hâve remembered it, and that no fight occurred. 

"Take the clock again: If a man were to come in and afflrm that he heard 
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the clock strike, and If another were to corne In and afarm that at the same 
tlme he was there, and he was looMng at the clock, noticing the fact that it 
was about to strike, and that it did net strike, why, then, that would not be 
négative testimony; that woxild be aftomative testimony. It would be a 
conflict between the two persons as to a fact; but the character of the testi- 
mony of the last Witness would be just as strong. just as positive, just as 
affirmative, In other words, as the other; so that the afiirming or déniai of a 
thing which happened is not the boundary Une which divides this character 
of testimony. Now, the case in hand: If a witness swears that the bell rang 
and the whistle was sounded, that is affirmative. If the other witnesses 
come in, and say they were there, and, if the whistle sounded, they did not 
hear It; if the bell rang, they did not hear it,— that is négative; and the testi- 
mony of the witness who swears he did hear it Is better than the one who 
says he did not hear it,— that is, letting the testimony stop at that point. But 
then, suppose the witness goes further, and says he was there, he saw the 
danger, he was listening for the whistle, he was listening for the bell, he saw 
that ail depended on whether thèse things were done, if the man escaped, 
and that the whistle did not sound or the beU ring, that man's testimony is not 
négative of the character of which I spoke, because he is there and hls atten- 
tion is directed to the thing to which he is swearing. He took notice of It, 
hls attention was called to It at the time; and so far as hls statement is con- 
cerned (so far as the quality or character is concerned), it is as strong as the 
other. It is simply a conflict. They were both there, were both looking, both 
listening; and one says it did ring, and the other says it did not." 

The assignment of error on this part of the charge is: (1) "That 
it misstates the position of the counsel." 

Precisely how far the appellant was affected by what the court 
said as to the position of counsel in argument does not appear. 
The court and the counsel evidentlj did not agrée. If the court 
has correctly stated the law, appellant is not affected by reason 
of any misunderstanding as to just what position counsel had taken. 

It is next objected that the charge is erroneous in statement of 
the distinction between the two classes of évidence; that it was 
argumentative and misleading. We think the charge, taken as a 
whole, a clear and sound exposition of the law. That it was argu- 
mentative is no objection. It was clearly not misleading. 

The third error assigned is as to so much of the charge as 
instructed the jury that they might, in arriving at a verdict, allow 
damages for the mental and bodily suffering of the deceased. Un- 
der the Tennessee statute giving the right of action, the recovery 
is for the pecuniary loss sustained by those for whose use the action 
is given, and also for the mental and bodily suiîering to the de- 
ceased. Code Tenn., (Mill. & V.) § 3134. The contention is that 
the jury should not, in this case, hâve been so instructed, 'because 
the death of deceased was instantaneous. If the proof did, as 
contended, show an instantaneous death, it would not foUow that 
the deceased suffered no mental or bodily pain and agony. There 
is, ex necessatati, some interval between the blow and death, dur- 
ing which the mind may be conscious of imi)ending death, and 
endure for an instant the agony of death. Whether there was 
or not such momentary suffering would be a question of fact, and 
for the jury. If there was, then, under the statute, that sufEering, 
however short, is a matter for considération and compensation. The 
évidence relied upon by counsel as showtng what is called an 
"instantaneous death" does not support the assignment There la 
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DO sàtisfactory évidence as to ho* long thè deceased snrvived his 
in jury. The assiÉpii^eiit, for thls reason, must be o verruled. 

With regard tp,:tli0effectofcontributory négligence the court 
chargea the jury, in substance, that under the common-law counts 
of the déclaration âîiy négligence of the deceased contributing to 
hi^ injury would t^r a recovery. He further chargea, with regard 
to the duty of one aboïit to cross a raiiroad track, that it was the 
duty of the intestate, "on approaching this raiiroad track, to stop 
and look and listen, to use and observe ail proper care and caution 
to Seé whether a train waS approaching or not, and, if it was coming, 
to await its passage." He added "that, in respect to the com- 
mon-law count in the déclaration, I think you hâve nothing to do, 
and so instruçt you." The leamed trial judge doubtless meant 
thaï; uider the évidence the deceased had not stopped and looked 
and listened before crossing, and that, therefore, his négligence in 
that respect would bar any recovery upon the common-law liability 
of the raiiroad company. This was foUowed by his charge upon the 
count dédaring upon thé statutory requirements of the state. On 
this siibject he said : 

"So, ,then, it cornes down to this one question: Has there been a violation ot 
the statutory requirements of the state eontroUing rallroaës in such cases as 
the one we hâve tmder considération? The law of the state provides certain 
thlngs thât shall be done in Such cases. If thèse are not done, vrhy, then the 
plaintiff Is entltled to recover wlthout regard to the négligence of the intestate 
or person Injured. Now, the fédéral courts are bound to follow the décisions 
of the suprême court of the sta'té in construlng the statutes of the state. The 
statutes controlllng thls branch of the case are those of the state of Tennessee, 
and thls court Is compelled t» follow the décision of the suprême court in its 
construction of those statutes. It Is not compelled to follow it on questions of 
évidence, and thlngs of that sort, whlch may arlse In the trial of the case. In 
settllng those thlngs the courts pf the TJnlted States hâve thelr own rules on 
aU questions of gênerai commercial law and the like, and on questions of the 
gênerai control and management of railroads, and they are only bound in so 
far as the construction of the state statutes goes to follow the décisions of the 
state suprême court In that respect thls ca,se cornes to you in a very narrow 
compass." 

After a gênerai charge upon the measure of damages, the court 
added: 

"Then, agaln, as I hâve stated to you, and as it has been declded by the su- 
prême court of this state, it was the duty of intestate to look out, when he 
approached that road, and to listen, and see whether the train was coming 
or not; aUd, if he falled to do that,— if you belleve from the proof that he 
falled to do this,— then he was guUty of négligence, and you hâve a right t» 
mltigate and reduce the amount of damages such a sum as you may think 
proper by reason of his négligence, and allow the plaintiff such an amount as 
you think she ought to recover by reason pf the death of the intestate. If 
the intestate did not stop and look and listen,— if he falled to do thls,— you 
Tkiïl reduce the amount of damages such an amount as you think ought to be 
âone on account of his négligence, and then retum such a verdict as you think 
the whole case warrants. As I hâve stated, if you think the raiiroad has 
complied with the statutory requirements, and gave the signal as required, 
then there can bfe no recovery against it." 

The paragraph last set out was excepted to on the foUowing 
grounds: (1) f'Because itieaves to the jury as a right in the jury 
to consider plaintifPs coùtributory négligence, and does not direct 
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the jury that it is thé defendant's right and the jury's duty to con- 
sider such contributory négligence in mitigation of damages." (2) 
"Because it submits to the jury the fact of contributory négligence, 
while such fact was undisputed." 

Under the Tennessee statute before cited, every railroad Com- 
pany that fails to observe the précautions prescribed therein, is 
made responsible "for ail damages to person or property, occasioned 
by or resulting from any accident or collision that may occur.-' 
Code Tenn. § 1299. The uniform construction put upon this stat- 
ute by the suprême court of Tennessee has been that the liability 
of the Company, where the précautions were not observed, is an abso- 
lute statutory liability, and that the action is, therefore, not barred 
by the contributory négligence of the person injured, but that such 
contributory négligence should operate only to reduce and mitigate 
the damages' recoverable. The earliest case reported under which 
the statute under considération was construed was that of Railroad 
Co. V. Burke, 6 Oold. 51. As to the effect of the négligence of the 
plaintifl, the court said: 

"The negligeuce of Burke, contrlbuting to the accident, Is not a bar to the 
action, and this by vlrtue of sections 1164, etc., of the Code. Generally, the 
négligence of the person injured by collision upon the track Is not a bar to an 
action by Mm for damages, unless the railroad company show by proof that 
ail the précautions prescribed by the Code were performed to prevent the ac- 
cident." "Négligence of the person Injured, which caused or contributed to 
cause the, accident or collision, or without which the accident or collision 
would not hâve occurred, may be taken Into considération by the jury in de- 
termining the amotmt of damages proper to be glven for the injury. Such 
construction the clauses of the Gode will bear, and must be given." 

That case has been repeatedly followed. We cite a few instances 
only: Railroad Co. v. Nowlin, 1 Lea, 523; Railroad Co. v. Rush, 
15 Lea, 145; Railway Co. v. Poster, 88 Tenn. 671, 13 S. W. 694, and 
14 S. W. 428. 

In Railroad Co. v. Rush, cited above, the opinion was by Cooper, 
J., who thus states the resuit of the previous décisions of the court 
conceming the circumstances under which the statute is applicable : 

"This court has held that the requirements of the statute are mandatory In 
ail cases clearly falling within Its provisions, if a compllance wlth the require- 
ments be possible, although It may appear that their observance would not 
hâve prevented the accident. But In view of the stringent terms of the act, 
and the manifest object of the législature, the court has not extended its provi- 
sions to every case which might be embraced in its gênerai language. We 
hâve held that the provisions apply only to the Injury o( persons or property 
by actual collision on the roadway proper, and not to the Injiu'y of passengers 
caused by obstraction in the roadbed. Kailroad Co. v. McKenna, 7 Lea, 313; 
Railroad Co. v. Keidmond, Il Lea, 205; Holder v. Kailroad Co., Id. 176. They 
hâve also been held not to apply to the servants and employés of the railroad 
company about its dépôt and yards. Railroad Co. v. Robertson, 9 Heisk. 276; 
Haley v. Railroad Co., 7 Bast. 239. Nor to a stranger when the company is 
making up and switching trains within its yards. Gox v. Railroad Co., 2 Leg. 
Rep. 168. And in one of the earliest cases in which thèse sections of the Code 
were construed, the court announced as one of its conclusions: 'That sections 
1166, 1167, and 1168 hâve référence and application, so far as they relate to ac- 
tion for damages, to the gênerai public, rather than to the agents and servants 
employed in the running of trains;' and added: 'An action will not lie in be- 
half of an agent or servant of tliat kind, whose négligence or willful act 
caused, or contributed to cause, the accident or collision occasioning hls in- 
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jury.' Rallroad Oo. t. Bm-ke, 6 Oold. 45. Thls last clause, it seems to me, 
strlkes the true note. The statute was intended for the benefit o£ the gênerai 
pilblic, not for the servants of the company, and clearly not for a servant 
whose négligence canses, or contrlbuted to cause, the accident. The législa- 
ture surely never Intended that a rallroad company, by a mère noncompliance 
with certain precautionary forms, made obllgatory as to étrangers, whether 
their observance would hâve prevented the aet or not, should beeome liable 
to an employé whose plain dereliction of duty caused the accident, in such 
a casé, to use the language of Judge McFarland in Bailroad Co. v. Robertson, 
ut supra, the llability of the company to its agent for Injuries resulting from 
the misconduct or négligence of that agent, must be determined, not by stat- 
ute, but by common-law princlples." 

Thè eongress bas in plain tenns prescribed that "the laws of 
the seteral states, except where the constitution, treaties or stat- 
utes of the United States otherwise require or provide, shall be 
regarded as raies of décision in trials at common law, in the courts 
of the United States, in cases where tiiey apply." Bev. St. § 721. 
This Tennessee statute applies to the opération of raiiroads within 
the state. "The statute ia founded on a policy of double aspect, — 
one to guard and protect the safety of the gênerai public, and the 
other to compensate the injured person, — and has its sanction in 
the police power of the.jgovemment." Bailroad Co. t. Burke, supra. 
Under the well-settled' rule repeatedly announced by the suprême 
court of the United States, we do not feel that the question of the 
construction of this Tennessee statute as to the effect of the nég- 
ligence of the deceased upon the plaintiff's right of action is an 
open one. In Leffingwell v. Warren, 2 Black, 599, the court said: 

"The construction glven to a statute of a state by the hlghest ti-ibunal of 
such state is regarded as a part of the statute, and is as binding upon courts 
of the United States as the text" 

To the same effect màny cases could be cited. Bûcher v. Bail- 
road Co., 125 U. S. 582, 8 Sup. Ot. 974, is a review of the cases, and 
affords an instance where the court foUowed the décisions of a 
state court construing a statute, notwithstanding the fact that the 
state décisions did not meet the approval of that court. Adopting, 
therefore, the construction of the Tennessee statute annouuced by 
the Tennessee court, we see no error in the charge of the circuit 
court as to the effect of the négligence of the deceased upon the 
plaintiff's right of action. The only effect of his contributory neg- 
Ugence is in réduction of damages. That the court did not leave 
it to the option of the jury as to whether the damages should be 
reduced if deceased was guilty of négligence is, we think, clear, 
if ail that he said on the subject be taken together. The direction 
"that, if the intestate did not stop and look and listen, — if he failed 
to do this, — ^you wiU reduce the amount of damages such an amount 
as you think ought to be done on account of his négligence, and 
then retum such a verdict as you think the whole case warrants," 
is not subject to misconception or doubt. The case of Bailroad 
Co. V. Nowlin, 1 Lea, is not in point. There the jury were told 
that they "can" or "may" take the négligence of the plaintiff into 
considération. Hère they were told "you will" do so. Tke latter 
was imperative, and not misleading. Under the facts of the case. 
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as presented by this record, we are not prepared to say that a much 
atronger charge as to the eflect of contributory négligence would 
not hâve been appropriate. The défendant, however, made no re- 
quest for stronger or more imperative language, and there is no 
af&rmative error in what the court did say. Under such circum- 
stances the court will not reverse. Express Co. v. Kountze, 8 Wall. 
353. 

The other assignments refer to paragraphs in the charge sup- 
posed to contain error. Looking to the charge as a whole, we think 
it was a sound exposition of the law, and the other assignments 
of error are overruled. 

The judgment wUl be affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. April 3, 1894.) 

No. 138. 

1. Négligence— Servant not under Controi. dp Mastbr. 

A railroad company is not responsible for négligence In the opération of 
an engine, wlien., at ttie time of the accident, the engine and the crew by 
whicU it was operated were rented to and under. the controi of another 
Company. 

8. Samb— Tkain Crossing Horse-Cak Line. 

The requirement (Code Tenn. MlU. & V. § 1304) that the trains on one 
railway shall corne to a full stop before crossing the Une of another rall- 
way bas no application to the crossing by a steam commercial railway 
of an ordinary horse-car Itae. 

8. Bame — Pedestkian on Tkack. 

A railroad company is nôt responsible for an accident (Code Tenn. Mill. 
& V. § 1298, subsec. 4) when the person Injured appeared upon the road 
so short a time before be was struck that it was impossible to sound the 
alarm whistle, put down the brakes, and use any other means than those 
whlcb were used to stop the train. 

4. Contributory Négligence— Mitigation op Damages. 

A right of action (Code Tenn. Mill. & V. §§ 1298-1300) founded on a 
failure to ring the bell of a locomotive at short intervais on leavlng a 
City held not barred by the contributory négligence of the person injured, 
but same must be consldered by the jury In mitigation of damages. Rail- 
road Co. V. Acuffl, 20 S. W. 348, 92 Tenn. 26, followed. 

6. FEDERAL Court— Construction op State Statute. 

A rule that contributory négligence shall not be a complète bar to a stat- 

. utory action for négligence (Code Tenn. Mill. & V. §§ 1298-1300) is bindhig 

upon a fédéral court when such rule grows out of the language of the 

statute, and the construction of that language by the suprême coiu*t of 

the state. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This was a writ of error from the circuit court of the United 
States for the western district of Tennessee, sued out by the plaintiff 
below, Francis J. Byrne, administrator of George Nason, deceased. 
The action was brought for the wrongful death of the plaintiff'» 
intestate against the Kansas City, Ft. Scott & Memphis EaUroad 
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Gompinyand the Kansas City & Memphis Eailway & Bridge Com- 
pany. 55 Fed. 44 

Thë aiiended déclaration averred that plalntiff's Intestate was mn orer 
and kiUedby a train of, the défendant the Kansas City, Ft. Scott & Memphis 
Railr««d Çoippany, njnning on the track of the Kansas City & Memphis Rail- 
way% Bridge Company, at a place where It crosses Pennsylvania avenue, a 
Street bf the clty of Memphis. That the death was caused by the négligence 
of the défendants in not keeplng the crossing at Pennsylvania avenue in good 
repalri,flg the bridge cotapany had agreed with the city of Memphis to do; 
la: not, keeplng the bell of the englue constantly rlnging while said engine 
was p^Stog through the fcity; in not keeplng a lookout aliead; In not sound- 
ing thë àlkrm whlstle; àiid in hotpùtting down the brakes to stop the engine 
before Nason was struck,— ail In violation of the laws of Tennessee. Further 
wrongful conduct was averred In that the engine did not corne to a fuU stop 
before crossing the street railroad whlch was being operated on Pennsylvania 
avenue, In violation, as charged, of the statutes of the state. 

The tacts developed by the évidence were as follows: Pennsylvania avenue 
runs north and south. The bridge company owns a track of about 2% miles, 
Connecting. the bridge with the railways which run into Memphis. The track 
runs east and west, and crosses Pennsylvania avenue at right angles. From 
the east slde of Pennsylvania avenue it curves rather abruptly to the south, 
the ciu"ve being about 10 feet in lOO froin a straight line. The bridge company 
owns no engines of its qwn, but it rented the one in question from the Kansas 
City, Ft Scott & Memphis Kailroad Company. The accident occurred upon 
Sunday, June 26, 1892, about 6 o'clock In the evening, in broad daylight. The 
engine was runnlng west, on business of the bridge company, with its tender 
in front. ; It was a swltch engine, and, as is generally the case in such en- 
gines, the tender slopes downward towards the back. Coal had been piled up 
on the tender so as to somewhat obstruct the view of the englneer. There 
was a flagman at the Pennsylvania crossing at the time of the accident. 
Nason, the deceased, was a colored mah, 86 years of âge. A few minutes 
before the accident heload crossed the track, and entered into conversation 
with the flagman and a boy about 12 years of âge, who was sittlng there 
with the flagman. In the course of the conversation he expressed a désire 
to die; said that he was not happy, and that if he did die he conid not be In 
a worse place than he was then. The flagman's house was at the southeast 
corner of the crossing. Nason, who lived In a house at the northwest corner 
of the crossing, about 30 feet from the track, started towards his home. 
Thëre was a double rallway track on the crossing. The engine was bàcking 
down on the north track. The flagman saw the engine, and put ont his red 
signal, and then discovered Nason walklng towards the traclî, and ealled out 
to hlm. So also did the young boy who was with the flagman. As the loco- 
motive ran onto Pennsylvania avenue, Nason was on the south track. With- 
•out haltlng he walked onto the north track immediately in front of the en- 
gine. Before stepping on the track, he turned his head to look either at the 
engine or atthose who were shouting at hlm. He was run down, and thrown 
some 20 or 30 feet beyond the west Une of Pennsylvania avenue. Two wit- 
nesses of the plaintiff swear that they were sitting within 30 or éO feet of 
the crossing, and that the engine bell did not ring. The englneer and the 
flreman upon the engine, and the flagman and the boy who was at the 
crossing, ail swear that the bell did ring. The englneer testifled that the 
whistle had been blown about a bloclç away from the Pennsylvania crossing. 
The engine did not stop before it crossed the street-car track. The engineer 
did not see the man until he was about to step upon the track. 10 feet away 
from the tender. He then reversed his engine, and did everything he could 
to stop, bût was unable to prevent the accident. The trial judge first di- 
rected a verdict for the railway company on the ground that it was not re- 
sponsible for the négligence Of the englneer and fireman, because at the time 
of the accident they were rented with the engine to the bridge company. 
After full argument he also directed a verdict for the bridge company on the 
ground that, while the bridge company was négligent in certain respects, 
the accident was also due to the gross négligence of the deceased. which barred 
recovery. 
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Francis J. Byrne, in pro. per. 

E. F. Adams and C. H. Trimble (Wallace Pratt, of counsel), for 
défendants in error. 

Before TAFT and LURTON, Circuit Judges, and BARR, District 
Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The first question for our considération is whëther the contract 
by which the Kansas City Company rented its éngine to the bridge 
Company relieves it of responsibility for négligence in the opération 
of the engine while in the service of the bridge company. It ap- 
pears from the statement of Nettleton, who was both the superin- 
tendent of the bridge company and of the terminais of the Kansas 
City RaUroad Company at Memphis, that the bridge company rented 
the engine from the railway company at $10 a day, and also paid the 
raUway company the expense of the fuel and supplies used in 
the running of the engine, and the wages of the engineer and flre- 
man, who were carried on the pay roUs of the railway company. 
The bridge is used by several différent railway companies. The 
switch engine pushes ail trains over it, and thus gires assistance 
to the regular engines of the railway companies on the heavy grades 
of the approaches. The engineer and fireman were subject to the 
orders of Nettleton as superintendent of the bridge company. As 
he expressed it, the bridge company rented the crew, along with the 
engine, from the railway company. 

On this State of facts we are clearly of the opinion that the court 
was right in holding that the railway company was not responsible 
for the acts of the engineer and fireman in running the engine which 
killed Nason. They were, it is true, gênerai servants of the railway 
company, but at the time of the accident they were engaged in the 
work of the bridge company, were subject to the orders of the bridge 
company's officers, and in what they did or failed to do were acting 
for the bridge company. The question is one of agency. The 
resuit is determined by the answer to the further questions, whose 
work was the servant doing? and under whose control was he 
doing it? The railway company had simply lent its gênerai serv- 
ants to become spécial or particular servants of the bridge company, 
had for the time parted with control over them, and was not respon- 
sible for thcir acts while in the service and under the control of 
their temporary master. 

The latest authority in support of this conclusion is Donovan v. 
Construction Syndicate, a décision by the court of appeals of Eng- 
land, reported in 1 Q. B. [1893] 629. In that case the défendants 
contracted to lend to a flrm, who were engaged in loading a ship 
at their wharf, a crâne, with a man in charge of it. He received 
directions from the flrm or their servants as to the working of the 
crâne, and the défendants had no control in the matter. The plain- 
tiff, who was a servant of the wharflngers, was struck by the crâne. 
and injured, by reason of the négligence of the man in charge of 
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it, and sued the defeijdants on th.e ground that t^p négligence was 
the act of their servant It was held that, thôugh. the nian in 
charge of the crâne remained the gênerai servant of the défend- 
ants, yet, as they had parted with the power of eontroUing Mm in 
the work in which he was engagea, they were not liable for his 
négligence while so employed. Judgments were delivered in this 
case by Lord Esher, Master of the BoUs, and Lindley and Bow;3n, 
Lord Justices. 
Lord Esher said: 

"In thls case the crâne and the man to work It were lent by the défendants 
to Jones & Co. for a considération, and to be used in the manner I hâve de- 
scribed. iFor some purposes, no doubt, the man was the servant of the dé- 
fendants. Probably, if he had let the crâne get eut of order by his neglect, 
and, in conséquence, any one was Injured thereby, the défendants might be 
liable; but the accident in this case dld not happen from that cause, but 
from the manner of working the crâne. The man was bound to work the 
crâne according to the orders, and under the entire and absolute control, of 
Jones & C!o. That being so, whose servant was the man in charge of the 
crâne as to the working of it? It is true that the défendants seiected the man 
and paid his wages, and thèse are eircumstances whlch, if nothing else Inter- 
vened, would be strong to show that he was the servant of the défendants. 
So, indeed, he was as to a great many things; but as to the working of the 
crâne he was no longer their servant, but bound to work undér the orders of 
Jones & C!o.; and, if they saw the man misconducting hlmsélf in working the 
crâne, or dlsobeying their orders, they would hâve a right to discharge him 
from that employment. Thls conclusion hardly requires authority, but there 
is authority for it, wlthout going back to an earlier date, In the case of 
Bourke v. CoUiery Co., 2 0. P. Div. 205." 

Lindley, Lord Justice, said : 

"The key to the whole case is that Jones & Co. were loading the ship, 
and not the défendants. The crâne was being used for Jones & Co.'s pur- 
poses, and not for those of the défendants, and the former must, for that par- 
tlcuiar job, be considerefl as Wand's [the man in charge of the crâne] mas- 
ters." 

Lord Justice Bowen said: 

"The law on the matter now before us seems to me to be perfectly clear. 
The question is not who procured the dolng of the unlawful act, but dépends 
on the doctrine of the llability of a master for the acts of bis servant done 
in the course of his employment. We hâve only to consider in whose employ- 
ment the man was at the time when the acts complained of were done in 
this sénse: that by the employer is meant the persons who had a right at 
the ïnoment to control the dolng of the act. That was the test laid down by 
Crompton, J., nearly forty years ago, in Sadler v. Henlock, ï El. & Bl. 570, 
in the form of the question, 'Did the défendants retaln the power of con- 
trolllng the work?' Hère the défendants certainly parted wlth some control 
over the man, and the question arises whether they parted wlth the power of 
controlling the opération on which the man was engaged. There are two ways 
in which a contracter may employ his men and his machines. He may con- 
tract to do the work, and, the end being prescribed, the means of arriving at 
It may be left to him; or he may contract in a différent manner, and, not 
dolng the work himself, may place his servants and plant under the control 
of another,— that is, he may lend them,— and in that case he does not retain 
control over the worli. ♦ * • In the présent case the défendants parted 
for a time with control over the work of the man in charge of the crâne, and 
their responsibility for his acts ceased for a time." 

In Kourke v. CoUiery Co., 2 C. P. Div. 205, the défendants, the 
owners of the colliery, had begun to sink a pit or shaft, and had 
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erected and employed men to drive a steam engine near its mouth. 
After doing some work on the shaft, they entered into an agree- 
ment with one Whittle to carry on th.e work for them; Whittle to 
find ail the labor necessary, and tke défendants to provide and 
place at his disposai and under his control the necessary engine 
power, ropes, etc., with the engineer, who was paid by the défend- 
ants. The plaintiff, who was one of the men employed and paid 
by Whittle, whUe working at the bottom of the shaft, was injured 
by the négligence of the engineer. It was held by the court of 
appeals, consisting of Chief Justice Cockbum, Lord Justice Mellish, 
and Baggallay and Bramwell, Justices of Appeal, that, though the 
engineer was the gênerai servant of the défendants, yet, because 
he was under the orders and control of Whittle at the time of the 
accident, he was at that time the servant of Whittle, and not of 
the défendants, who were, therefore, not liable for his négligence. 

The same view was taken by the suprême court of Tennessee 
in the case of Powell v. Construction Co., 88 Tenu. G92, 13 S. W. 
691, in which Judge Lurton delivered an elaborate opinion for tlie 
court. In that case the construction company undertook to build 
a railroad from Memphis to Jackson, and sublet to a subcontractor 
the laying of part of the track. The construction company agreed 
to fumish push cars, locomotive, flats, and engineer and flreman and 
one brakeman, to be used and controlled by the subcontractor in 
doing this work. The inference from the contract was that the 
engineer, fireman, and brakeman were to be paid by the construc- 
tion company. The plaintiff was injured by reason of the négli- 
gence of the flreman furnished by the construction company in run- 
ning the engine. It was held that in so doing the flreman, though 
paid by the construction company, was the servant of the subcon- 
tractor, and that the construction company could not be held lia- 
ble for his négligence. Judge Lurton quotes with approval, from 
Chief Justice Cockburn's judgment in Eourke v. CoUiery Co., this 
language: 

"Wlien one person lends his servant to another for a partictilar employ- 
ment, the servant, for anything done in that particular employment, must be 
dealt with as the servant of the man to whom he Is lent, although he remains 
the gênerai servant of the person who lent him." 

In Miller v. Eailroad Co., 76 lowa, 655, 39 N. W. 188, a contracter 
agreed to lay defendant's track at the rate of a certain uumber of 
miles per month, défendant "to furnish the motive power and cars, 
and operate the construction trains." One of the contracror s em- 
ployés was kiUed by the too rapid running of the construction train. 
It was held that the défendant railway company was not liable, 
because, from the nature and terms of the contract, it did not hâve 
control of the construction trains, though the trainmen were re- 
tained on its pay roU, and received their wages from it. 

In Railroad Co. v. Norwood, 62 Miss. 565, a différent view of the 
law was taken. There a railroad company employed M., a con- 
tracter, to do certain work upon its road, and paid him therefor 
a stipulated price, and furnished him a construction train, and en 
gineer to run the same. Subject to certain régulations as to speed, 
v.6lF.no.6— 39 
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the control, manageiijient, and direction of the construction train 
was given wholly to the contractor. The engineer was selected 
by the Company, and it alone had the right to discharge him, though 
bound to do so upon the complaint of M., and to supply his place. 
The Company p^id the engineer's wages, and charged the same to 
M., and deducted the amount thereof from the sum due him for his 
work. The railroad çompany was held liable to the owner of a 
mule kUled by the négligent running (^f the construction train. The 
conclusion of the court was made to rest on what are known as 
the Carnage Cases,— Laugher v. Pointer, 5 Barn. & 0. 547, and 
Quarman v. Burnett, 6 Mees. & W. 499. The suprême court of 
Texas, in Burton v. Kailroad Co., 61 Tex. 526, reached the same 
conclusion on the samè authorities. Thèse Carriage Cases were 
clearly distinguished from the case at bar and like cases by Lord 
Justice Bowen in Donovan v. Construction Syndicate, ubi supra, 
in the foUowing language: 

"The principal part of the argument for the plalntlfl was founded on what 
may be calleâ the Carriage Cases,— Laugher v. Pointer, and Quarman v. Bur- 
nett,— but they really hâve nothing to do wlth the point presented In thls ap- 
peal. If a man lets out a carriage on hlre to another, he In no sensé places 
the coachman under the control of the hlrer, except that the latter may Indl- 
cate the destination to whlch he wlshes to be drlven. The coachman does 
not become the servant of theperson he la drlvlng, and, if the coachman aets 
wrongfully, the hlrer can only çomplaln to the owner of the carriage. If the 
hlrer acttvely Interfères wlth the drlvlng, and an injury occurs to any one, 
the hlrer may be Uable, not as the master, but as the procurer and cause of 
the wrongftil act complalned of. In the présent case the défendants parted 
for a tlme wlth control over the work of the man in charge of the crâne and 
thelr responsibllity for his acts cçased for the tlme." 

This explanation of the Carriage Cases is also clearly stated by 
Mr. Justice Field in Llttle v. Hackett, 116 U. S. 366, 372, 380, 6 
Sup. et. 391. It is manifest, therefore, that they hâve no appli- 
cation whenever it appears that the master has parted to anotlier 
for a time with control over his servant, to be used in the work 
of that other. 

We think that the weight of reason and authority îs in favor of 
the ruling of the learned judge below, and the judgment for the 
Kansas City, Ft. Scott & Memphis Eailroad Company is aflSrmed. 

The second question is whether the bridge company was obliged 
to stop its engine before crossing the street-railway track upon 
Pennsylvania avenue, under section 1304 of the Code of Tennessee. 
That section provides that every engine or train shall be brought 
to a full stop before crossing a raUroad which intersects the road 
upon which it runs. If a stop was required by the statute in this 
case, it might be argued that the deceased had the right to rely 
on its doing so; and therefore that he was not négligent in cross- 
ing the track without looking for a train or locomotive, or, at 
least, that the question was one for the jury. The court below waa 
of the opinion that section 1304 did require the engine to stop before 
crossing a street railway. We are unable to concur in this view. 
The évidence is that this was a street railway, from which we infer, 
in the absence of évidence to the contrary, that it was a horse rail- 
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way. It has been decided by the suprême court of Tennessee 
in Katzenberger v. Lawo, 9Q Tenn. 235, 16 S. W. 611, that: 

"A dummy Une, over which trains are drawn by a small steam engine for 
transportation of passengers only, whether operated wlthin or wltliout tlie 
llmits of a munlclpality, is a rallroad, wlthin the meaning of the statutes pre- 
scribing certain précautions for prévention of accidents on railroads." 

And it was held that it did not affect the application of those 
statutes that the dummy was running longitudinally upon the 
streets of the city, for the very cogent reason that under such 
circumstances the danger of accidents is obviously increased. The 
décision just cited was based upon that in the case of RaUway Co. 
V. Doyle, 88 Tenn. 747, 13 S. W. 936, in which it was held that a 
dummy railroad, constructed by authority upon a public road or 
Street, and operated for the transportation of passengers only, by 
means of a steam engine and coaches, constituted an additional 
burden upon the ultimate fee in the road or street, for which the 
owner of that fee was entitled to compensation as for the taking of 
his property for a public use. In the latter case the suprême 
court of the state expressly distinguish between a dummy railroad 
operated by steam and an ordinary street railroad, the motive power 
of which is horses, and classify the dummy railroad with com- 
mercial railways, and differentiate it from an ordinary horse-car Une. 
It follows, therefore, that the statute of Tennessee, which requires 
that the trains on one railway shall come to a fuU stop before 
crossing the line of another raîlway, has no application to the 
Crossing by a steam commercial railway of an ordinary horse- 
car line. 

The third question in the case is whether there was such con- 
tributory négligence on the part of the deceased as to bar his re- 
covery in this action. We fully concur with the leamed trial 
judge in the view that there was conclusive évidence of the gross- 
est négligence on Nason's part, by reason of which he stepped 
to his death. Indeed, there are some circumstances tending to 
show that his death was voluntary, but they are not of that 
conclusive character which would justify a court in predicating a 
peremptory charge thereon. Were this a suit for common-law nég- 
ligence alone, there is no doubt that the action of the court in 
taking this case from the jury and directing a verdict for the bridge 
Company would bave to be aflSrmed. But the difQculty in the case 
arises from certain statutory requirements affecting the opération 
of railways in Tennessee, the construction of which, by the suprême 
court of that state, gives them a peculiar effect in actions for 
damages for personal injury. Those statutes are contained in sec- 
tion 1298 et seq. of Mill. & V. Code. 

Section 1298: In order to prevent accidents upon railroads, the foUowing 
précautions shall be observed: 

Ist. The overseers of every public road, crossed by a railroad, shall place 
at each crossing a slgn, marked: "Look out for the cars when you hear the 
whistle or bell," and the county court shall appropriate money to defray the 
expenses of sald slgns; and no engine driver shall be compelled to blow the 
whistle or ring the beU at any crossing, unless it is so designated. 

2nd. On approaching every crossing so distingulsbed the whistle or bell of 
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the locomotive shall be Bounded at the distance of one-fourth of a mile from 
the erosslng, and at short Intervais, tlU the train has passed the crosslng. 

3rd. On approaching a city or town, the bell or whlstle shall be sounded 
when the train is at the distance of one mile, and at short intervais till it 
reaehes its dépôt or station; and on leaving a town or city, the bell or whlstle 
shall be sounded when. the train starts and at intervais till it has left the 
corporate limlts. 

4th. Bvery railroad company shall keep the engineer, flreman or some other 
person npon the locomotive always upon the lookout ahead; and when any 
person, animal or other obstruction appears upon the road, the alarm-whistle 
shall be sQxmded, the brakes put down and every possible means employed to 
stop the train and prevent, an accident. 

Section 1299: Every railroad company that fails to observe thèse précau- 
tions, or cause them to be observed by its agents and servants, shall be re- 
sponsiblefor ail damages to persons or property, occasioned by or resulting 
from any accident or collision that may occur. 

Section 1300: No railroad company that observes or causes to be observed 
thèse précautions, shall be responsible for any damages done to persons or 
propertyon its road. The proof that it has observed said précautions shall be 
upon the company. 

The lêaitoed judge held that the fourth subsection of section 
1298, âbôte quoted, did not apply to this case, becanse Nason 
appearèd ilpbn the road so short a time before he was struck that it 
was impossible to sound the alarm whistle, put down the brakes, 
and use 4py other mèans than were used to stop the train. We 
concnr iu thisTiew. It is quite true that there was évidence to 
show that the engineer and the flreman were prevented from hav- 
ing a ftill lookout ahead by reason of the coal upon the tender, 
but it also àppears that the engineer saw Nason before he stepped 
upon the track, or within striking distance of it. Until Nason 
did so, subsection 4 did not apply. When he did so, it was im- 
possible for the engineer to do anything other than to reverse 
his engine and attempt to stop it. If the engineer had been on the 
lookout ahead as he came on to the crossing, without any obstruc- 
tion by any of the coal in the tender, he would hâve seen noth- 
ing except Nason walking towards the track. In Eailway Co. v. 
Howard, 90 Tenu. 144^14=9, 19 S. W. 116, it was held that the 
engineer of a railroad was not guilty of violating the statute if he 
failed to take steps to stop his train whenever a wagon was seen 
approaching its track. It was held that it was only when the 
obstruction appeared on the track, or within striking distance of it, 
that the ptatute imposed the requirement of putting on the brakes, 
reversing the engine, etc. In the case of Kailroad Co. v. Reidmond, 
11 Lea, 205, it was held that to constitute an obstruction within 
the meaning of this statute, prescribing the duties of the railroad 
company when a person, animal, or other obstruction appears 
upon the road, the animal must be in a position to be struck or 
directly injured by the engine while moving on the rails, and that 
the statute does not apply when the animal or person appears 
on some other part of the company's right of way, but that the duty 
and liability of the company in such a case are regulated by the 
principles of the common law. 

Under the third subsection, the bearing of whicL upon this case 
does not seem to hâve engaged the attention of the learned trial 
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judge, there is much more difflculty in supporting the peremptory 
charge for the défendant. This engine was leaving the city of 
Memphis. Subsection 3 requires that when a train is leaving a 
city the bell or whistle shall be sounded when the train starts, 
and at interrals until it has left the corporate limits. By référ- 
ence to the first paragraph of the subsection, "at intervais" has been 
construed by the suprême court of the state to mean "short inter- 
vais." EaUroad Co. v. Gardner, 1 Lea, 688-690. Now, there was 
positive évidence from three witnesses, who were near enough to 
hear the bell if it did ring, that it did not ring as the crossing 
was approached. The prépondérance of the évidence was that the 
beU did ring ail the time. But there was a conflict of évidence. 
There was évidence, therefore, tending to show that the précautions 
enjoined upon railroad companies in subsection 3 of the statute 
were not observed, and the question which remains to be consid- 
ered is whether a right of action founded on such failure to ob- 
serve précautions is barred by the contributory négligence of the 
injured person. If the décisions of the suprême court of Tennessee 
are controlling in this forum upon this point, then there can be 
no doubt that contributory négligence is not a bar to the action 
under section 1299 for failure to comply with any of the subsec- 
tions of section 1298, and that the court below erred in taking the 
case from the jury. The last expression of the suprême court of 
Tennessee is to be found in the case of Eailroad Cj v. Acuff (de- 
cided in 1893) 92 Tenn. 26, 20 S. W. 348. That was a suit against 
the railroad company for the failure to observe the fourth subsec- 
tion of 1298. The deceased, for whose kUling the plaintif? brought 
the action, was a deaf and dumb man, who was run down by a con- 
struction train. The court below was requested to charge the jury 
as foUows: 

"If the jury shall find that the deceased was deaf and dumb, and shall fur- 
ther find that on the moming of the killing he was warned of nnusual danger 
from walking the track, by reason of the irregular runnlng of a construction 
frain, or for any other cause, and advised to take the dlrt road, and still de- 
ceased, rcgardless of the warning, chose to walk on the railroad track, knowing 
that he could hear no signal, this would be such négligence as would bar re- 
covery, and you should so find." 

The court refused to give this instruction because counsel asked 
that it be applied to both counts of the déclaration, Said Judge 
Caldwell, speaking for the suprême court: 

"The reason given sustains the action of the court. The déclaration con- 
tained two counts,— one for négligence at common law, and the other for fail- 
lu-e to observe statutoi-y précautions for prévention of accidents when ob- 
structions appear upon the track. Contributory négligence might hâve 
defeated the common-law action, but not that based upon the statute. Aa 
to the latter, It could be considered only In mltigation of damages." 

The same rule has been laid down in a great number of cases, 
where the actions were founded on a failure to observe the statutory 
précautions in cases described in subsections 2, 3, and 4 of section 
1298. Railroad Co. v. Wilson, 90 Tenn. 271, 16 S. W. 613; Rail- 
way Co. V. Howard, 90 Tenn. 144, 19 S. W. 116; Patton v, Railway 
Co., 89 Tenn. 370, 15 S. W. 919; Railroad Co. v. Foster, 88 Tenn. 
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672, 18 a W. 694, aiwi 14 S. W. 428; Eailroad Oo. t. Smith, 9 Lea, 
474; Railroad Co.v. Scales, 2 Lea, 688; Eailroad Co. v. Gardner, 

I Lea, 691; Railroad (3o. v. Nowlin, Id. 52?; Railroad Co. v. Walker, 

II Heisk. 383; Hill t. Railroad Co., 9 Heisk. 823; Railroad Co. v. 
Smith, 6 Heisk. 174; Railroad Co. t. Conaer, 2 Baxt. 382; Railroad 
Co. V. Burké, 6 Cold. 45. 

The last-named case was decided in 1869, and by an unbroken 
Une of authorities the rule as above stated has been enforced from 
that time down to the latest utterance of the court in 1893. The 
case of Railway Co. t. Howard, stipra, was quite like the one at 
bar. There the deceased was driving a wagon across the track 
at a road crossing within the corporate limits of the town of Paris. 
The prôof showed that ail the statutory précautions were observed, 
and erery possible means employed, by the company to prevent the 
accident, with a single exception, to wit, that it did not appear that 
the bell or whistle was sounded at short intervais continuously 
throughout the last mile before reaching the dépôt. The deceased 
was said to hâve been guilty of gross contributory négligence in 
failing to look and listen for approaching trains before driving upon 
the track; but the railway company was nevertheless held liable 
in damages for killing the deceased^ the jury being required to 
considef deceased's contributory négligence in mitigation of dam- 
ages. 

The question whether we are bound by the décision of the su- 
prême court of Tennessee as to the effect of contributory négligence 
in statutory actions dépends on the basis given by that court for 
its conclusion. If the statute is held to be tnerely declaratory of 
the common law both in its requirements and in the liability imposed 
for faUure to observe it, and the plea of contributory négligence 
is allowed only in mitigation of damages, because, in the view of 
the suprême court of Tennessee, that is the only effect it could hâve 
in an action for common-law négligence, we conçoive that the effect 
of contributory négligence in such a case would be a question of 
gênerai common law, with respect to which we might exercise an 
independent judgment. But if the rule of the state suprême court 
grows out of the peculiar liability imposed by the statute as dis- 
tinguished from that imposed for négligence at common law, then 
it is the legitimate effect of a construction of a state statute by 
the highest tribunal of the state, and we are, of course, bound by 
it. That the rule as to contributory négligence in statutory actions 
is not the resuit of an assimilation of common-law principles to stat- 
utory négligence is most clearly brought out in Eailroad Co. v. Acufl, 
92 Tenn. 26, 20 S. W. 348, above cited. There it will be seen that 
the court held that a certain state of facts might constitute gross 
négligence, and a complète bar to the action for common-law négli- 
gence, but that it was not such a bar to the statutory action. Now, 
it is true that it has several times been decided by the suprême court 
of Tennessee that the précautions énjoined by the statute upon 
railway companies are only such précautions as the rules of common- 
law négligence would require them to observe. Horne v. Railroad 
Co., 1 Cold, 72-76; Railroad Co. v. Pratt, 85 Tenn. 9-14, 1 S. W. 
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G18. But it is apparent that, whUe the précautions to be taken are 
those wMch the common law would enjoin, the liabilities incurred for 
not takîng them are quite différent. Thus it has been held by the 
Bupreme court of the state that, if an accident occurs, a liability to 
the injured person is imposed upon the railway company for failure 
to compiy with the statutory précautions, even if such failure did 
not cause the accident. Kaiiroad Co. v. Walker, 11 Heisk. 383; 
Bailroad Co. v. Burke, 6 Cold. 45. In the last case the sections of 
the statute we hâve been considering received a full construction 
by the suprême court of the state, which construction has never since 
been departed from. The court said: 

"The railroad company Is responsible lor the damages occasioned by or re- 
sulting from the accident or collision, unless it shows that the précautions pre- 
scribed by thèse sections were performed, and although it may appear that 
the accident or colUsion would hâve occurred had the précaution been per- 
formed. Cases of hardship and absurdity may occur upon such construction 
of the clauses of the Code, but the language is explicit and certain, and the 
construction is inévitable. Thèse sections are not Invalid for want of con- 
stitutional or sovereign power in the législature to enact the law expressed by 
them. The statute is founded on a policy of double aspect,— one to guard 
and protect the safety of the gênerai public, and the other to compensate 
the injured person,— which has sanction in what is called the police power of 
the govemment. Coriwrate bodies are siibject, as natural persons, to' gênerai 
laws enacted to protect and promote the quiet, comfort, health, and safety 
of the people, unless exempt by reason of plaln implication from the nature 
of the privilèges or franchises granted by their charter. In the absence of 
such exemptions, railroad coi-poratlons are subject, as would be natural per- 
sons in like occupation, to laws prescribing extraordinary vigilance, sklll, 
exertions, and other précautions to be observed by their servants or agents in 
the running of trains, for the purpose of preventing accidents or collisions, 
and subjecting their companies to damages occasioned by or resulting from 
any accident or collision, unless they show that the prescribed précautions 
were performed. • * * Generally the négligence of a person injured by col- 
lision upon the track is not a bar to an action by him for damages, unless the 
railroad company show by proof that ail the précautions prescribed by the 
Code were performed to prevent the accident. A person injured by a colli- 
sion or accident caused by his own willful act cannot, by virtue of the sec- 
tions 1166, 1167 [now 1298, 1299], etc., maintain an action for damages done 
him, occasioned by or resulting from the collision or accident. * • * Négli- 
gence of the person Injured, which caused or contributed to cause the accident 
or collision, or without which the accident or collision would not hâve oc- 
curred, may be taten into considération by the jury in determinlng the 
amouDt of damages proper to be given for the injury. Such construction the 
clause of the Code will bear, and must be given." 

In Eailroad Co, v. Gardner, 1 Lea, 688, referring to the subsec- 
tions of 1298 and to 1299 above quoted, Judge Freeman says: "It 
was intended to enforce the strict performance of thèse duties by 
flxing arbitrarily upon the company a liability in case of their neg- 
lect." 

It is sufiaciently apparent from the statute and its construction by 
the court, whose construction of it is authoritative, that the statute 
is pénal in character, and that the ordinary rules which obtain in 
common-law négligence cases bave no application to the défenses 
which may be set up to actions brought in accordance with its pro- 
visions. The cardinal principle in négligence cases at common law 
is tbat no recovery can be had unless the négligence complainod of 
causes the injury. As we hâve seen, to justify a recovery under the 
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statute tliere need be no causal relation ^hatever between tbe failure 
of the (COmpany to take the précautions required and the injury. Ail 
that is required is that the injury be caused by a collision or accident 
happenings at the time yfken the précautions should hâve been, but 
were not, observed. In ttis construction of the statute it may be a 
iittle difficult to understand how the suprême court of Tennessee 
could, by reason of the contributory négligence of the sufEerer, logic- 
ally mitigate the damages to be recovered by Mm when the statute 
in terms gives to the person injured aU the damages suffered by 
him. But the suprême court of Tennessee hâve thus mitigated the 
severity of the statute by construction, and it is not for us to ques- 
tion the power or propriety of doing so. The construction has pre- 
vailed for 25 years without disturbance by the législature, and is a 
part of the law of the state as much as if expresslv incorporated in 
the statutes. 

That fédéral courts will always follow the construction given by 
the state suprême courts to the statutes of their respective states 
is too well settled to need discussion. Burgess v. Seligman, 107 
U. S. 20, 2 Sup. et. 10; Bûcher v. Railroad Co., 125 U. S. 555, 8 
Sup. et. 974 The last case is a much stronger one than the one 
at bar. " There the question was whether a passenger upon a rail- 
road could be prevented from recovering damages for an injury oc- 
casioned by the négligence of the company by reason of the fact that 
when injured he was traveling in violation of the Lord's day act 
of Massachusetts. Under a similar statute passed by the state 
of Maryland, the suprême court of the United States, in PMla- 
delphia, W. & B. B. Co. v. Philadelphia, etc., Towboat Co., 23 
How. 209, had decided that it was no défense, in a suit brought 
by the owners of a vessel against a railway company for an 
injury caused by collision with piles negligently left by thé rail- 
way company concealed in navigable waters, that the injury oc- 
curred when the vessel was violating the Sunday law of the 
state of Maryland. Nevertheless, in view of the fact that by re- 
pea,ted décisions, and for a number of years, the suprême judicial 
court of Massachusetts had held that one receiving an injury while 
engaged in violation of the Lord's day act could maintain no action 
for damages therefor, the suprême court of the United States held 
that in administering the common law of Massachusetts with référ- 
ence to the effect of the Lord's day act it would follow those décisions, 
and reach a resuit contrary to ils own opinion as expressed in the 
previous Maryland case. It is to be observed that the main ques- 
tion at issue in the Bûcher Case was not that of the construction 
of the Lord's day act of Massachusetts, for that needed no construc- 
tion. It merely imposed a penalty for traveling on Sunday. The 
question was one of the common law, namely, what effect should 
it hâve upon the right of one injured by the tort of another that 
the injured person at the time of the injury was committing a 
misdemeanor? If, on such a question, décisions of the state courts 
become rules of décision for the fédéral courts, then clearly 25 years 
of repeated décisions by the suprême court of Tennessee as to the 
effect of the défense of contributory négligence to statutory ao- 
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tions, based on the language of the statute giving tlie right of ac- 
tion, must furnish tlie sole guide to fédéral courts in hearing and 
deciding such causes. See Eaiiroad Co. v. Eoberson (decided by 
this court at this same session) 61 Ped. 592. 

It is quite true that the use of contributory négligence to mit- 
igate the damages recoverable under thèse statutes was probably 
adopted by analogy to the somewhat peculiar rule of the Tennessee 
courts in cases of common-law négligence. In Eaiiroad Co. v. Flem- 
ing, 14 Lea, 128, Judge Cooper explains the position of the Tennes- 
see courts on contributory négligence as foUows: 

"The Intrinsic dlfficulty of the subject on contributory négligence bas led 
to three distinct Unes of décisions. In England and a majority of the states 
of the Union the négligence of the plaintlfC whic'h contributes to the Injury is 
held to be an absolute bar to the action. In the states of Illinois and Georgia 
the doctrine of comparative négligence has been adopted; that is, if, on com- 
paring the négligence of the plaintiff with that of the défendant, the former is 
found to be slight and the latter gross, the plaintiff may recover. In this 
State we hold that, although the injured party may contribute to the injury by 
his own carelessness or wrongful conduct, yet, If the act or négligence of the 
party inflicting the injury was the proximate cause of the injury, the latter 
will be liable in damages, the négligence or wrongful conduct of the party in- 
jured being taken in'to considération, by way of mltigation, In estimating the 
damages. In other words, if défendant was gullty of a wrong by which 
plaintiff is injured, and plaintifC was also In some degree négligent, or con- 
tributed to the Injury, it should go in mltigation of damages, but cannot" jus- 
tify or excuse the wrong. Railroad Co. v. Fain, 12 Lea, 35. At the same 
time we hold that if a party, by his own gross négligence, bring an injury 
upon himself, or proximately contribute to such injury, he cannot recover; 
neithor can he recover in cases of mutual négligence." 

But certainly this principle with référence to contributory nég- 
ligence which prevails in the courts of Tennessee has not been 
applied to the statutes which we are discussing as it would be 
applied to cases of common-law négligence, because, if so, then, 
under the distinction referred to by Judge Cooper in Fleming's Case, 
the gross contributory négligence of the plaintiff, if the proximate 
cause of the injury, would entirely defeat the action under the 
statute. This it has been held not to do, because of the imper- 
ative language of the statute. We are thus brought back to the 
proposition that the rule of law in Tennessee which prevents the 
défense of contributory négligence from being a complète bar 
to the action under the statute grows out of the language of the 
statute itself, and the construction of that language by the su- 
prême court of Tennessee. Therefore it foUows that the duty of 
the trial judge in the court below was to foUow the décisions of 
the State court with référence to the défenses under this statute, 
and that the gross négligence of Nason was not a complète bar to 
the action, but should hâve been considered by the jury in mlti- 
gation of damages. 

The suprême court of Tennessee hâve been very stringent in 
requiring that trial judges should instruct the jury, in cases under 
this statute, that they must reduce damages for contributory nég- 
ligence. Eaiiroad Co. v. Nowlin, 1 Lea, 523. In this case, should 
the same facts appear, the court should tell the jury that on the un- 
disputed facts the deceased was guUty of gross contributory negli- 
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gence, and that, If tjiey should find the company had sustained 
the hurden of sliowing that the beU was ringing as the engine 
approached and made the crossîng, plaintiff could not recover, 
howerer négligent, in other respects, the bridge company might 
hâve been. The court shonld also say to the jury that they must, 
if they flnd that the bel! was not rung, reduce the damages to 
be awarded the plaintiff by reason of Ms intestate's gross négli- 
gence, and that, if the jury should see fit, they may carry the 
réduction to the extent of making the damages merely nominal. 
In several cases, the suprême court of Tennessee hâve sustained 
verdicts in suits under this statute, where contributory négligence 
was shown, in sums which were little more than nominal. Of course, 
if Nason's death was the resuit of his own willful act, which some of 
the évidence tended to show, no recovery could be had, under the 
case of KaUroad Co. v. fiurke, 6 Cold. 45, already cited, and that 
question should also be léft to the jury. 

Foï the reasons giten, the judgment of the court below is re- 
versed as to the bridge company, and a new trial ordered against 
that défendant. 

As already stated, the judgment in favor of the Kansas City, Ft. 
Scott & Memphis Bailroad Company is afflrmed. 



NORTON V. ATCHISON, T. & S. F. R. CO. 

(Circuit Court, S. D. Califomla. May 7, 1894.) 

No. 570. 

Service of Phocbss— Forbiqn Railkoad Companies. 

A forelgn rallroad company which runs Its trains over the tracks 
of other companies, formlng wlth It a "system" or "route" Into Call- 
foraia, and there soUclts and obtalns frelght and passenger business 
through the gênerai manager of one of the subordinate companies and 
hla assistants, may be legally served by service npon Mm, as the "man- 
aging and business agent" in the state (Code Civ. Proc. Cal. § 411) of such 
forelgn company, although It has never directly deslgnated him as its 
agent Stout v. Rallroad Co., 8 Fed. 794, distingulshed. 

This was an action brought in the superior court of San Diego 
county,.Cal., by C. V. Norton, against the Atchison, Topeka & Santa 
Fe Eailrôad Company, to recover the value of certain horses killed in 
course of transportation. Défendant removed the case to this court, 
and after^^ards moved to quash the service of summons. 

Works & Works, for plaintiff. 
W. J. Hunsaker, for défendant 

KOSS, District Judge. This is a motion by the défendant, appear- 
ing epecially for the purpose, to quash the service of summons. De- 
fendant is a rallroad corporation organized and existing under and 
by virtue of the laws of the state of Kansas. The plaintiff, a citizen 
of the state of California, and résident of San Diego county, of that 
state, brought the action in the superior court of that county to re- 
cover the value of certain horses alleged to hâve been delivered by 
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plaintifftothe défendant atHiawatha, in the state of Kansas, to be 
transported by défendant to Escondido, in San Diego county, Cal., 
and which, it is alleged, were killed in transit by reason of négligence 
on the part of the défendant. The record shows that the summons 
issued in the action was first serred on "El. H. Wade, gênerai man- 
ager of the Atchison, Topeka & Santa Fe E. E. Co., défendant named 
therein." The défendant having faîled to appear in the action, its 
default was entered, and a judgment taken against it. Subséquent- 
ly, on defendant's motion, and upon eridence pro and con, the superi- 
or court set aside the judgment and default, and quashed the service 
of summons; and on appeal by the plaintiff to the suprême court of 
the state that action was afflrmed. 97 Cal. 389, 30 Pac. 585, and 32 
Pac. 452. Thereafter, the summons was serred on K. H. Wade, as 
"managing and business agent of said défendant," a motion to quash 
whîch service, made on behalf of the défendant, is now for disposi- 
tion; the case having, on defendant's motion, been transferred to this 
court. The motion is based on certain affldavits, the principal one 
of which is that of Mr. Wade; and, in resisting it, the plaintiff intro- 
duced certain documentary évidence, as also certain oral testimony. 
The défendant being a Kansas corporation, no j'urisdiction over it 
in an action for damages can be obtained in this state, unless it has 
some représentative hère upon whom process may be legally served. 
It is not claimed that the défendant has complied with the provisions 
of the act of the state of California entitled "An act in relation to 
foreign corporations," approved April 1, 1872 (St. 1871-72, 826), by 
the flrst section of which it is provided that every corporation there- 
tofore creUted by the laws of any other state, and doing busi- 
ness in this state, shall, within 120 days after the passage of 
the act, and any corporation thereafter created and doing busi- 
ness in this state shall, within 60 days from the time of com- 
mencing to do business in this state, designate some person re- 
siding in the county in which the principal place of business of 
the corporation in this state is, upon whom process issued by authori- 
ty or under any law of the state may be served, and within the time 
aforesaid shall file such désignation in the oflSce of the secretary of 
state, upon whom ît shall be lawful to serve any process issued as 
aforesaid, The second section of that act prescribes, as the penalty 
for failure to make the désignation required, a déniai of the beneflt 
of the statutes of California limiting the time for the commencement 
of civil actions; and its third section déclares that every corporation 
created by the laws of any other state, which shall comply with the 
provisions of its flrst section, shall be entitled to the beneflt of the 
statutes of California limiting the time for the commencement of 
civil actions. By section 411 of the Code of Civil Procédure of Cali- 
fornia it is provided that summons must be served by delivering a 
copy thereof as follows: 

"• • • (2) If the suit is against a foreign corporation, or a non-resident 
joint stock cnmpany or association doing business and having a managing or 
business agent, cashier, or secretary within this state: to such agent, cashler 
or secretary • * *." 
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Ott the part of the plaintiff, it is contended that Mr. Wâde is the 
"managing and business agent of the défendant" in this state. If 
80, the service in question is obviously valid. 

Corporations necessarUy act throttgh agents, and, if the défendant 
does business in thiS state at ail, it necessarily does it through some 
agent or agents. Of course, if the Atchison, Topeka & Santa Fe Kail- 
road Company does not do any business in California, there is an end 
to the question, and the motion to quash the summons must be 
granted. But the évidence submitted on the motion shows, what is 
also a matter of common knowledge, that that company does a large 
passenger and freight traffic in southern California. One of the ad: 
vertising folders that was shown by the witness Hines to hâve been 
issued by the défendant company expressly déclares: 

"The. California Une of the Santa iFe Is composed of the following roads^: 
Atchison, Topeka & Santa Fe Railroad, Chicago to Albuquerque; Atlantic & 
Paci^ç Éallroad, Albuquerque to Barstow and Mojave; and Southern Cal- 
if orrlià'Eailway, Barstow to destination. Connection 's made at Mojave witu 
Southèrfi Paciflc Company for San Francisco; and the St. Louis & San Fran- 
cisco SaUway, St. Louis to Burrtou, forms the Connecting linli from St. Louis. 
AUof.^the above, except the Southern Pacific Company, belong to what is 
known as the 'Santa Fe System.' " 

In this, as in other folders and advertisements introduced in évi- 
dence, the défendant solicits business for the Santa Fe Route, which 
includes, as the défendant itself states, the Southern California 
Éailway Company, whose road extends from Barstow to various 
southern California points, including I^os Angeles and San Diego. 
Of this last-mentioned road, the évidence shows, Mr. Wade is the 
gênerai manager, and Mr. Thompson and Mr. Hines the gênerai pas 
senger and freight agents, respectively. It is undoubtedly true that 
none of them are ofScers of the défendant Atchison, Topeka & Santa 
Fe Railroad Company; but whether they can be legally and justly 
regarded as agents of that company is to be determined by aU the 
facts and circumstances of the case, and not by the mère fact that 
none of them hâve been named as such agent. Both the testimony 
of Mr. Hines and the afftdavit of Mr. Wade corroborate the public 
déclarations of the défendant company that what is known as the 
"Santa Fe System" or "Route" is composed, together with its con- 
nections, of the Atchison, Topeka & Santa Fe Railroad, extending 
from Chicago to Albuquerque; the Atlantic & Pacific Railroad, 
extending from Albuquerque to Barstow and Mojave; and the 
Southern California Railway, extending from Barstow to varions 
southern California points. In the folder issued by the défendant 
company in ÎTovember, 1893, and introduced in évidence, in which 
the défendant solicits business for the "Santa Fe Route," it an- 
nounces as follows: "The greatest railroad in the world. 9,346 
miles of track, The only railroad with its own tracks between Chi- 
cago, St. Louis, and California." 

The testimony is that the 9,346 miles of track which the défend- 
ant advertises as "its own tracks" include the tracks of the Southern 
California Railway Company, of which company, the évidence shows, 
the président of the défendant company is also président The evi- 



NORTON ». ATCHISON, T. & 8. F. K* CO. 621 

dence furtlier shows that thé défendant sends its own trains through 
from Chicago to southern California points, in charge of its own 
employés, along the Unes of road of the Atchison, Topeka & Santa 
Fe Company, Atlantic & Pacific Company, and the Southern Cali- 
fornia Railway Company, and over the same route through trains 
are sent from southern California points to Chicago. It shows, 
f urther, than the gênerai passenger and freight agents of the South- 
ern California EaiLway Company, together with their assistants, 
subject to the supervision and control of Mr. Wade, solicit and han- 
dle the traffic for the Santa Pe Eoute in southern California; and, 
as that route undeniably in éludes the défendant company, it seems 
to me little less than absurd to say that défendant does not do 
business in southern California. And, if it does transact business 
hère, how else does it conduct it than through those agents who 
solicit and handle the trafic, ail of whom, according to the testimooy 
of Mr. Hines, are subject to the management of Mr. Wade? In 
Tiew of thèse facts and circumstances, it seems to me very clear that 
the latter is the managing agent of the défendant'» business in this 
State, and must be so regarded by the court, notwithstanding the 
fact that he is not so named, and notwithstanding the further fact 
that the companies composing the Santà Fe Route are separate and 
distinct corporations, keeping separate and distinct books of ac- 
counts. Nothing was decided by the suprême court of California, on 
the appeal hereinbefore alluded to, in contlict with thèse views. 
That tribunal, in its décision, adhered to its long-established rule 
that, on a question of fact, it would not interfère with the décision 
of the trial court, where the évidence is substantially conflicting. 
It did add that, as there presented, "a clear prépondérance of the 
évidence seems to sustain the décision" of the lower court. But, 
on the hearing of the motion pending hère, material testimony was 
given which did not there appear. It hardly need be said that in 
respect to a matter of fact a décision based upon one state of facts 
has no application where the facts are différent. 

The case of Stout v. Railroad Co., 8 Fed. 794, relied on by the de- 
fendant, is not in point. That case turned upon the statute of 
Kebraska, where the case arose, which provided that foreign rail- 
road corporations should, by extending their lines of railroad into 
that state, and by âling copies of their articles of incorporation 
with the secretary bf state, become domestic corporations, with ail 
the powers and franchises of other state corporations. The Sioux 
City & Pacific Railroad Company, which was an lowa corporation, 
extended its Une of road into Nebraska, under that statute, and 
filed a copy of its articles of incorporation with the secretary of 
state of Nebraska. The court held that it thereby became a 
Nebraska corporation, in respect to ail of its transactions within 
that state, notwithstanding the fact that the whole line was under 
one management, that the principal offices were in lowa, and that 
the station agent upon whom process was served made his reports 
to the gênerai office in lowa. "This the législature of Nebraska," 
said the court, "is presumed to hâve known when it enacted the 
statute declaring that if an lowa raUroad company extends its line 
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into this Btate, and files its articles of incorporation, it 'shall be 
a légal corporation of thé state.' Act Peb. 14, 1873 (Gen. St. 206)." 
The plain effect of this statute, continûed the court, "is to constitute 
the Sioux. City & Pacific Eailroad Company, at least for jurisdiction- 
al purposes, a Nebraska corporation, in respect to ail its transac- 
tions within this state, and the agents of the company conducting 
its business in Nebraska are .the agents of the Nebraska corporation ; 
otherwise, the statute could hâve no effect whatever. If the ofiBicers 
and agents of this corporation engaged in the transaction of its 
business in Nebraska are to be regarded as the ofScers and agents 
of the loTVa corporation, it follows that the statute has made it a 
Nebraska corporation in name only, and not in fact." The court 
further said in that case that "it is not impossible that the lowa 
corporation might hâve kept an offlce and agent in Nebraska at the 
time this suit was commenced; but, upon the proofs adduced upon 
this hearing, I conclude that the person served was an agent of the 
Nebraska corporation, and not of the lowa corporation. At ail 
events, it has not been shown that he was the agent of the 
lowa corporation, in such a sensé that service upon him in Nebraska 
wouia be a sufiicient service upon that company." There is nothing 
in that case in any way inconsistent with the ruling in the présent 
case. 
Motion to quash the service of summons denied. 



LILLIENTHAL v. SOUTHERN CAL. RY. CO. 

(Circuit Court, S. D. CaUfornia. April 23, 189é.) 

No. 295. 

1. CosTs— WiTNEss Fees and Mimagb— Voluntary Attbndance. 

Fées and mileage of wltnesses who attend voluntarily, without sub- 
poena, whether comlng from without or witliin the district, are not tax- 
able nnder Rev. St. § 848. Haines v. McLaugMin, 12 Sawy. 126, 29 Fed. 
70, followed. 

2. Same. 

The rlght of taxation under such circumstances Is not glven by the act 
of Augast 3, 1892, which merely provides a spécial rule in respect to 
mileage In certain western states and terrltories, 

3. Same— Maps Usbd at Trial. 

The expense of maps necessarily Introduced at the trial is taxable. 

This was an action by Jesse W. Lillienthal against the Southern 
California Railway Company. Judgment was rendered for plaintifl, 
and défendant now appeals from the clerk's taxation of costs in 
respect to the fees and mileage of certain wituesses, who attended 
without subpoena. 

Graves, O'Melveny & Shankland and EothchUd & Ach, for plain- 
tiff. 
W. J. Hunsaker and 0. N. Sterry, for défendant. 

ROSS, District Judge. This was an action at law in which the 
plaintifE recovered judgment, after which a mémorandum of costs 
and disbursements was flled on his behalf, embracing, among other 
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items, a charge for one day's attendance of the witness Preble, 
together with 100 miles travel from Mcjave, in this judicial dis- 
trict, and return, aggregating $11.50; and one day's attendance of 
th.e witness Blakeman, together with 141 mUes travel from Barstow, 
in this judicial district, and return, aggregating $15.60; and one 
day's attendance of the witness Lake, together with 141 mUes travel 
from Barstow, and return, aggregating $15.60; and one day's at- 
tendance of the witness O'Shaughnessy, together with 482 miles 
travel, from San Francisco, without this judicial district, and return, 
aggregating $49.70; and one day's attendance of the witness Bugbee, 
and 742 mUes travel from Redding, in the state of California, and 
without this judicial district, and return, aggregating $75.70; and 
an item for maps necessarily introduced in évidence in the trial 
of the case, $14.30. Thèse items, against the objections of the de- 
fendant, were taxed by the clerk, and from his action in that re- 
spect the défendant has appealed to the court. 

For none of the witnesses above mentioned was a subpoena issued 
in the case, and their attendance upon the court at the trial was 
therefore voluntary. That being so, the défendant contends that 
it is not chargeable with any fées for their attendance, whether 
residing within or without this judicial district, and cites in sup- 
port of its position two décisions of the late circuit judge for this 
circuit. The flrst is Spaulding v. Tucker, 2 Sawy. 50, Fed. Cas. No. 
13,221, in which Judge Sawyer held, among other things, that the 
losing party cannot be taxed with the traveling fées of witnesses 
residing either within or beyond the reach of a subpoena who volun- 
tarUy attend the trial at the request of the prevailing party; 
and in the subséquent case of Haines v. McLaughlin, 12 Sawy. 126, 
29 Fed. 70, he adhered to the same ruling, when asked to re- 
consider, upon the authority of the case of U. S. v. Sanbom, 28 Fed. 
299, the ruling theretofore announced by him. 

The provisions of the statute upon which the rulings of Judge 
Sawyer were based are as foUows : 

"The foUowlng and no other compensation shall be taxed and allowed • ♦ • 
•witnesses * • • in the seyeral states and territories, except in cases other- 
wise expressly provided by law ♦ • •." Section 823, Rev. St. "Witnesses' 
Fées. Sec. 848. For each day's attendance in coiirt, or before any offlcer 
pnrsuant to law, one dollar and flfty cents, and five cents a mile for golng 
from his place o( résidence to the place of trial or hearing, and five cents a 
mile for retm-ning. When a witness is subpoenaed in more than one case 
between the same parties, at the same court, only one travel fee and one per 
diem compensation shaU be allowed for attendance, • * •." 

Judge Sawyer held, as did other judges in cases referred to in 
his opinion, that the words "pursuant to law," used in section 848 
of the Bevised Statutes, mean upon service of process, and not 
voluntarily upon the request of the party without process; and 
that a witness who attends without being served with process is 
not entitled to fées for travel. The contrary was held by Mr. Jus- 
tice Gray and Circuit Judge Coït in U. S. v. Sanbom, supra, and 
in a number of other cases referred to in the opinion of Justice 
Oray in that case. It is unfortunate that there is no décision of 
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' the suprême court settling the point for ail the circuits and dis- 
tricts. Without regard to my individual views, I tMnk I ought to 
adhère to tlie construction put upon the statute so long ago by the 
circuit judge for this circuit, and which, so far as I am advised, has 
prevailed hère erer since. 

Gounsel for plaintiflf, however, further rely upon an act of con- 
gress passed August 3, J892 (27 Stat. 347), in respect to the mileage 
to he allowed jurors and witnesses in certain states, including Oal- 
ifornia, and in certain territories, which reads: 

"That Jurors and witnesses in United States coiu-ts in the states of Wy- 
omlng, Montana, Washington, Oregon, Californla, Nevada, Idaho and Colo- 
rado, and in the terrltoties of New Mexico, Arizona and Utah, shall be en- 
tltled to and receive flfteen cents for each mile necessarily traveled over any 
stage Une or by private Conveyance, and flve cents for each mile over any 
railway in going to and returning from said courts; provided, that no oon- 
structlye or double mileage fées shall be allowed by reason of any person 
being Sunimoned both as wltness and juror, or as viritness in two or more 
cases pending in the same court and triable at the same term thereof." 

This statute does not undertake to déclare the circumstances 
under which tte fées pf witnesses may be taxed as costs. Indeed, 
it does not proTide for a witness fee at ail, but only provides a 
spécial rule in respect to the amount of mileage to which wit- 
nesses and jurors shalj be entitled in the. states and territories 
therein named. The fées of witnesses, for their services as such, 
and the circumstances under which they are legally entitled to any 
compensation as witnesses, remain provided for by sections 823 and 
848 pf the Bevised Statutes. The mileage allowed by the act of 
August 3j 1892, to witnesses is manifestly to witnesses who by law 
are entitled to witness fées. It was never intended to allow it to 
one not entitled to a witness fee. Pollowing, therefore, the con- 
struction, placed in this circuit upon sections 823 and 848 of the 
Revised Statutes, it is clear that the provisions of the act of August 
3, 1892, are insufficiept upon which to base the allowance of the 
fées of the witnesses in question. 

That the charge for maps necessarily introduced in évidence in the 
trial of the case was a proper one was decided by this court in the 
case of Hewitt v. Story.^ 

An order will be entered in accordance with thèse views. 



WESTERN UNION TEL. CO. v. COOK et al. 

(Circuit Court of Appeais, Nlnth Circuit. April 2, 1894.) 

No. 128. 

1. FEDERAL Courts — FoiiiowiNa State Décisions. 

The question as to the validity of contracts esempting telegraph com- 
panies from liability for mistakes, delays, or nondelivery in the trans- 
mission of messages, unless they are repeated, is one of gênerai law, as 
to which fédéral courtâ are not bound (Rev. St. § 721) to foliow state dé- 
cisions. 

»No opinion flied in case cited. 
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2. TeLEQKAPH COMPANiaS— MiSTAKBS TSt TeLEQRAMS— CONTEACT LiMITING LlA- 

BiLiTY— Public Policy— Burden of Proof. 

In Califomia, telegraph. companies are not common carriers (Civ. Code, 
§ 2168), but they are required to exercise "great care and diligence" in 
the transmission and delivery of messages (section 2162). Beld, that a con- 
tract exempting tlie company from liability beyond the sum paid for 
transmission, unless tlie message is repêated, is vold, as against public 
policy, in so far as it would relleve the company from liability for want 
of the degree of care and diligence required by the statute; and there- 
fore, in case of mistalie, the burden Is on the company to show that ther© 
was no want of such care and diligence. Hart v. Telegraph Co., 6 Pac. 
637, 66 Cal. 579, disapproved. 
8, Samb— Deqree op Care— Evidence. 

Evidence that the receipt and transmission of messages were Intrusted 
to à man whose only expérience in telegraphy was galned 30 years pre- 
viously, when he was employed upon a telegraph Une for three years in 
some capacity, not stated, is iEsufla.cient to show that the company exer- 
cised great care and diligence, and is strong évidence of gross négligence. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

This was an action by Joseph E. Cook and L. E. Langley, part- 
ners under the firm name of Cook & Langley, against the Western 
Union Telegraph Company, to recoTer damages occasioned by mis- 
take in the transmission of a telegram. In the circuit court the 
jury returned a verdict for plaintiffi, and judgment was entered 
accordingly. Défendant brings the case hère on writ of error. 

Geo. H. Fearons and E. B. Carpenter (P. G-. Galpin, of counsel), 
for plaintiff in error. 

Joseph D. Kedding (W. H. L. Bames, of counsel), for défendants 
in error. 

Before GILBEET, Circuit Judge, and ROSS and HAISOFORD, 
District Judges. 

EOSS, District Judge. On July 28, 1891, the défendant in error 
delivered for transmission to the plaintiff in error, at its San Fran- 
cisco office, the foUowing telegram: "C. W. Gammon, Walnut 
Grove: Don't buy any more pears. Selling east one twenty-flve." 
The message was sent by the company's main line to Sacramento, 
and from there, by a branch wire, to Walnut Grove, which is a 
station on the Sacramento river, in Sacramento county. The mes- 
sage was promptly transmitted and delivered as written, except 
that the word "pears" was changed to the word "peaches." For 
the transmission and delivery of the telegram, the défendants in 
error paid, and the company received, 25 cents; and acting upon 
the telegram, as delivered to him, Gammon, who was an employé 
of the défendants in error engaged in buying fruits, continued to 
buy pears, to the amount of 4,968 boxes, upon which the proof 
showed défendants in error lost $4,513.60, for which they recovered 
a verdict in the court below, upon which, with costs, a judgment 
was entered against the company. The case is brought hère by 
writ of error, and the only questions presented for considération 
relate to the action of the trial court in giving and refusing to give 
certain instructions to the jury. 
v.eiF.no.e— 40 
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Thë 'éVideïice showëd that the télègram în question was written 
hj the défendants in error upon a printed form prepared by the 
Company, wMch contained the following terms and conditions, 
among others: 

"To guard agalnst mlstakes or delays, the sender of a message should order 
it repeated; that is, telegraphed back to the originating office for comparjson. 
For thls, onè'half the regular rate Is charged In addition. It Is agreed be- 
tweeu tlie sender of the following message and this company that said Com- 
pany shallinot be liable for mlstakes or delays in the transmission and de- 
livery, or for nondelivery, of any unrepeated message, whether happening 
by négligence of Its servants or otherwlse, beyond the amonnt received for 
sendlpg the same; nor for mlstakes or delays in the transmission or dellvery, 
or for nondelivery, of any unrepeated message, beyond ûfty times -the sum 
receiwd for gending the same, unless speclally Insured; nor, in any case, for 
delays àrislng from unavoidable interruption in the working of Its Unes, or 
for errors in clpher or obscmre messages. * • *" 

The court below instnicted the jury: 

"If you further believe from the évidence that the plalntiffs, at the time 
of signing and sending of said dispatch, knew, or had ample means of know- 
ing, the téirUis printed on said dispatch, and agreed to said terms, and the 
message In question was not directed by the plaintiffs to be repeated, and 
the défendant used suitable Instruments and machines, employed skiUful 
operators, who, in the transmission of said message, used ordinary care and 
diligence,, and were not guilty of any actual or wlUful négligence in the prom- 
ises, then the plalntifCs cannot recover anything beyond the prlce pald for 
the messagCi and Interest thereon. If, on the other hand, you believe from 
the évidence that the mistake made in thls dispatch was due to the gross nég- 
ligence of the défendant, èlther In not provldlng suitable instruments and 
Unes, and compétent operators, or to the gross négligence of the operator who 
sent the dlspatch, or who received It at Walnut Grove, which shows a want 
of the care requlred by law, and that that négligence was gross, then the 
plalntiffs may bave a verdict for the amount of damages actually sustained 
by them,— the 'amount which I hâve already given. If you believe from the 
évidence that the plalntiffs hâve shown that they pald for, and sent by the 
Unes of the defeûdant corporation, a message which was dellvered by the 
agent of the défendant to the agent of the plalntiffs at Walnut Grove, and 
which telegram, when deUvCTed, was not In the words glven to the défend- 
ant, and pald for, to be sent, and if you further believe from the évidence 
that thereby the plaintiffs hâve suffered loss, then the burden of proof is on 
the défendant to show that it was not guilty of willful mlsconduct or gross 
négligence In sending and dellverlng said telegram as it dld. And if the jury 
believe from the évidence that the défendant has not shoven that it was not 
guilty of such conduct or auch négligence, in the transmission and delivery 
of such message, then the jury must flnd a verdict In favor of the plaintiffs 
for the amount of the loss which the évidence shows the plaintiffs hâve sus- 
tained in the promises." 

By the last instruction quoted, the jury was told, in substance, 
that the delivery of the telegram in its altered form threw the 
burden upon the company of proving that the mistake was not 
occasioned by its willful misconduct or gross négligence, in order 
to prevent a recovery by the then plainttffsi of the damages actually 
sustained by them. Undoubtedly, proof of the delivery of the tele- 
gram in a form différent from that in which it was sent was prima 
facie proof of négligence. Eittenhouse v. Telegraph Line, 44 N. Y. 
263; BaldwLn V. Telegraph Co., 45 N. Y. 744; Bartlett v. Telegraph 
Co., 62 Me. 20P; Telegraph Co. v. Carew, 15 Mich. 525; Telegraph 
Co. V. Tyler, 74 Hl. 168; Sweatland r. Telegraph Co., 27 lowa, 433; 
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Telegraph Co. v. GMersleve, 29 Md. 232; Telegraph Co. v. Crall, 
38 Kan. 679, 17 Pac. 309; Telegraph Oo. v. Griswold, 37 OMo St 301; 
Candee v. Telegraph Co., 34 Wis. 471; La Grange v. Telegraph Go., 
25 La. Ann. 383; Telegraph Co. v. Fontaine, 58 Ga. 433; Shear. & 
E. Neg. (4th Ed.) §§ 542, 556; 2 Thomp. Neg. pp. 841-843. And, but 
for the stipulation in respect to the répétition of the message, proof 
of its delivery in the altered form would hâve thrown upon the Com- 
pany the burden of showing that the mistake was not occasioned 
by any fault or négligence on its part, or on the part of any of its 
agents, in order to escape responsibility for the actual damages 
caused by the mistake. But it is just as clear, we thinlt, that if 
the stipulation limiting the responsibility of the company, unless 
the message be repeated, to the amount paid for sending it, be 
valid to any extent, and the presumption of négligence raised by 
proof of the delivery of the telegram in its changed form be over- 
come by proof on the part of the company that it exercised the 
requisite degree of care and diligence in the transmission and de- 
livery of the telegram, the burden would then be cast on the party 
seeking to recover the actual damages sustained to prove the facts 
upon which the company's additional liability arises. It is im- 
portant, therefore, to inquire as to the validity of the stipulation 
purporting to limit the liability of the company to the amount paid 
for sending the telegram, unless the sender directs, and pays for, 
its répétition. In California, it is declared by statute that a tele- 
graph company is not a common carrier, and the degree of care and 
diligence exacted of such a company is "great care and diligence." 
Section 2162 of the Civil Code of California provides : 

"A carrier of messages for reward must use great care and diligence in 
the transmission and delivery of messages." 

And section 2168 of the same Code is as follows: 

"Every person who offers to the public to carry persons, property, or mes- 
sages, excepting only telegraph messages, is a common carrier of whatever 
he thus ofifers to carry." 

After referring to thèse provisions of the state statute, the su- 
prême court of California, in the case of Hart v. Telegraph Co., 
66 CaL 579, 6 Pac. 637, said: 

"If great care and diligence— which terms, of course, Include the employment 
of proper instruments and compétent operators— be exercised by the company 
in the transmission and delivery of a message, the degree of care prescribed 
by the statute Is complied with." 

The court further held in that case that a similar stipulation to 
that involved in the présent case is a reasonable précaution to be 
taken by the company, and binding upon ail who assent to it, so 
as to exempt the company from liability beyond the amount stip- 
ulated, for any cause except willful misconduct or gross négli- 
gence on the part of the company, and, further, that, in an action 
to recover damages beyond the amount stipulated, the burden of 
proof is on the plaintiff to show such willful misconduct or gross 
négligence. 
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If fs contended on tlie part qt tte plaintiff in error that in the 
présent case this court îâ bôund to foUoW the niling of tie highest 
court Of California in thèse respects. It is declared by section 721 
of the Revised Statutes that: 

"The laws of the several states, except where the constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded 
as rulea of décision in trials at common law In the courts of the United States 
in cases w}iere they apply." 

This statute has been many times under considération by the 
suprême court One of the latest cases in which it was discussed 
is RaUroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ot. 914, in which 
many of the earlier cases are referred to. The rule is that it the 
matter in question be one of gênerai law, unaffected by statute, the 
fédéral courts, whUe leaning towards an agreement with the state 
courts, must exercise an independent judgment If of local law, 
the décisions of the highest court of the state in which the ques- 
tion arises will be followed, without regard to the views of the 
fédéral court. No one quêtions that this is so to the extent that the 
rights of the parties to this suit dépend upon the provisions of the 
state statute cited, and the effect to be attributed to them. It is 
said, however, for the défendants in error, that the statute of 
California; in no respect fixes the measure of liability, or where 
the burden of proof rests. It is true it is silent in respect to 
the burden of proof, but it does déclare that telegraph companies 
are not common carriers, and further fixes the degree of care that 
they shaU exercise as "great care and diligence." This is obvi- 
ously the measure of their liability under that statute. Every tel- 
egraph Company that opérâtes within the limita of the state of Cali- 
fornia does so without the liabilities imposed by law upon com- 
mon carriers, for the statute of the state says, in effect, that such 
companies shall not be hère so regarded, but is iiable for "great care 
and diligence" in the transmission and delivery of messages, for the 
same reason, namely, because the state statute so déclares. 

The words "great care and dUigence" the suprême court of the 
state said in Hart v. Telegraph Co., supra, "of course, include the 
employment of proper instruments and compétent operators;" and 
the court there further decided that, if great care and diligence 
"be exercised by the company in the transmission and delivery 
of a message, the degree of care prescribed by the statute is com- 
plied with." The meaning and effect of that statute, as declared 
by the highest court of the state, is, by force of section 721 of the 
Revised Statutes, and upon well-settled principles, binding upon 
this court; but not so upon points depending upon gênerai prin- 
oiples of law, within which category cornes the question as to the 
vaKdity ôf the contract exempting the company from liability 
beyond thé amount paid for the telegram unless the sender orders, 
and pays for, its répétition. In the décisions of the courts of the 
varions states there is much conflict upon that question, some hold- 
ing that such a stipulation is without considération, and also void 
because against public policy; others, that, whîle not altogether 
învalid, it ought not to be held to exonerate the company from 
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damages caused by defective instraments, or a want of skill or or- 
dinary care on the part of its opéra tors; and others, still, that it is 
a reasonable précaution, and binding upon ail who assent to it, 
so as to exempt the company from liability beyond the amount 
stipulated for any cause except willful misconduct or gross nég- 
ligence on the part of the company. Many of the cases will be 
found referred to in Hart v. Telegraph Co., supra, and in notes to the 
cases of White v. Telegraph Co., 14 Fed. 718, and Telegraph Oo. v. 
Blanchard, 45 Am. Eep. 486. 

As respects the question of considération, we agrée with the 
suprême court of California, in the Hart Case, that "it is enough to 
say that, if the stipulation is one that can be made, it is a part of the 
contract, and is supported by the same considération that supports 
the contract for the transmission of the message." But, in re- 
gard to the extent that such a stipulation contravenes reason and 
public policy, there is, as has been said, much conflict in the déci- 
sions of the courts of the country. No décision that has come un- 
der our observation holds that the right of a telegraph company to 
contract for the limitation of its liability is without limit; and we 
are of opinion, after mature considération, that it would be against 
reasoû and public policy to hold that it is permissible for such a 
«ompany to stipulate for immunity from liability for a failure to 
exercise the care and diligence that the statute under which it 
opérâtes déclares it shall exercise. That being, in the présent case, 
*'great care and diligence," the failure on the part of the plaintifE 
in error to exercise that degree of care and diligence would render 
it liable for the damages sustained by the sender, nowithstanding 
the stipulation in question. There is certainly no hardship, but 
much Sound reason, in requiring a telegraph company to exercise 
great care and diligence in the transmission and delivery of mes- 
sages which it contracts to transmit and deliver, and for which it 
is paid. At the same time the nature of the employment is so 
peculiar, the risks attending it so extraordinary, that it is not unrea- 
sonable to uphold such stipulations, to the extent of limiting the 
liability of the company for losses not occasioned by its want of the 
care and diligence exacted by the law under which it opérâtes. 

If thèse views be correct, — and we are of opinion that they em- 
body the true logic and sensé of the question, — it is quite manifest 
that the instructions given to the jury by the trial court were more 
favorable to the plaintifl in error than they should hâve been, and 
hence it has no good ground of complaint; for the court flrst in- 
structed the jury, in substance, that if the company used suitable 
instruments, and employed skillful operators, who, in the transmis- 
sion of the message, used ordinary care and diligence, and were not 
guilty of any actual or willful négligence, the plaintififs could not 
recover anything beyond the priée paid for the message, and inter- 
est thereon. 

Next, and on the other hand, if the mistake was due to the gross 
négligence of the company, "either in not providing suitable instru- 
ments and Unes, and compétent operators, or to the gross negli- 
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gençe of the operator "wto sent the âispatch, or wlio received it at 
Walnnt Grove, wMcIi ehows a want pf the care required by law, 
and thftt the négligence was gross," the plaintiffs may recover the 
actuàl damages sustàined by them. And then, that the delivery 
of thé telégram, in it? altered form, threw the burden of proof on 
the Company to show that it wets not guilty of willful misconduct 
or gross négligence in sending and delivering it, in order to ex- 
onerate it from the damages actually sustàined by the plaintiffs. 
Proof of the delivery of the telegram in its altered form threw upon 
the Company the burden of showing that it had exercised the de- 
gree of care and dUigeiice required of it by the law under which 
it was pperating; that is to say, great care and diligence. The 
instructipii regarding the burden of proof was therefore more fa- 
vorable to the Company than it shoiûd hâve been. And, by the 
first and second instructions referred to, the jury was told tliat a 
less dègree pf care and diligence than is required of the company 
by the ïâw under which it operated would relieve it of the liability 
for the Ramages actually sustàined by the plaintiffs. Of this, 
also, the Company has no just cause of complaint. It also résulta 
from what has been said that the court below did not err in re- 
fusing to Instruct the jury to return a yerdict for the plaintiff for 
the sum pf 25 cents, with interest thereon from the date of its pay- 
ment to the company by the plaintiffs. The complaint alleged 
that the damages suffered by 1h.e plaintiffs occurred "through 
the error and gross négligence" of the défendant company. The 
latter deniéd, by its answer, any négligence on its part, and averred 
that it used great care a.nd diligence in the transmission of the 
message, ànd that the mistake was not caused by the incapacity 
or négligence of any of its operators or agents, but in some way 
or manner unknown to the company. 

The évidence strongly tended to show, not only that the company 
did not use great care in the transmission of the message, but was 
grossly négligent, in that it had not a compétent operator at Wal- 
nut Grove, — -the place to which the telegram in question was sent. 
Its agent there was a Mr. Brown, who was a merchant and rancher, 
but who knèw nothing about telegraphy, and who could neither 
send nor receive a message, Into his store the wires of the com- 
pany were carried, and there was its oflce. In Brown's em- 
ploy, as clerk and gênerai utility man, was a Mr. Barrett, who, 
30 years before, had been employed by a telegraph company operat- 
ing lines between Boston and Halifax. To this man the duties 
of telegraph operator at Walnut Grove were deputed by Brown, 
with the consent of thé défendant company. Between the time 
of Barrett's einployment in Massachusetts, and his undertaking 
the duties of operator at Walnut Grove, he had no expérience in, 
or connection with, the business of telegraphy. Barrett was a 
witness on the trial, and tvhen asked by counsel for the company 
the question, "How long hâve you been engaged in the telegraph 
business?" answered, "It covers a space of 36 years." On cross- 
examination this witness âdmitted that he had had no connec- 
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tion with the business of telegraphy for more than 30 years, at 
tke time he was employée! as operator at Walnut Grove, and that 
his former connection with tliat business covered a period of about 
three years, during whicb time he was employed in some capacity, 
not stated, on a line between Boston and Halifax. The évidence 
of the employment of such a man to transmit messages intrusted 
to a telegraph company not only fails to show the exercise of great 
care, but is strong évidence of gross négligence, on its part. 

We discover no error in the record prejudicial to the plaintifE in 
errer, and the judgment is accordingly aiïirmed. 



WARN V. DAVIS OIL CO.» 
(District Court, S. D. New York. May 14, 1894.) 

L Neoligence— Explosion— PKEacMPTiON. 

An explosion in a building, unaccompanled by any explanatlon by the 
owner, or by évidence of care on hds part, fumishes a presumption of 
négligence, and places on the owner the burden of showing reasonable 
care taken to avoid the accident. 

2. Samb — Unbxplainbd Explosion — Evtdencb Rebutting Presumption dp 
Négligence. 

Where an unexplained explosion took place in defendant's factory, and 
défendant offered évidence showing a business not especially dangerous, 
when prosecuted with reasonable care, and that there were suitable régu- 
lations, arrangements, and equipment, and reasonable care exercised, and 
no neglect by défendant to enforce such régulations, hdd, that the évidence 
sufficiently rebutted the presumption of négligence arlsing from the ex- 
plosion. 

This was a libel by David J. Warn against the Davis Oil Com- 
pany for damages to libelant's canal boat, S. F. Phelps, from an ex- 
plosion in defendant's factory, near the dock at which the canal boat 
was lying. 

Stewart & Macklin, for libelant 

Goodrich, Deady & Goodrich, for défendant. 

BEOWN, District Judge. On the 30th of January, 1894, as the 
libelant's canal boat, S. F. Phelps, lay at the dock in Gowanus canal, 
foot of Seventh street, Brooklyn, an explosion occurred in the défend- 
ants' building a few feet distant, causing injury to the libelant's 
boat, for which the above libel was flled. 

In the court of appeals of this state, it was held in the case of 
Cosulich V. Oil Co., 122 N. Y. 118, 25 N. E. 259, that an explosion in 
a building, unaccompanled by any explanation by the owner, or by any 
évidence of care on his part, furnishes no presumption of négligence; 
and this was reafflrmed in Reiss v. Steam Co., 128 N. Y. 103, 28 N. E. 
24. The opposite conclusion, as held by Judge Wallace, in the case of 
Rose V. Transportation Co., 11 Fed. 438, seems to me the more 
sensible and just, and more in accordance with légal principles and 
analogies. The same ruling was made on appeal in the circuit 

1 Reported by £. G. Benedict, Eaq^ ot tbe New York bar. 
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court, in tbe case of The Sydney, 27 Fed. 119, 123. This ruling is 
basea upon the principle (of wide application in the law of torts) 
that injuries wMcli do not ordinarUy happen when reasonable and 
proper care is taken to aroid them, aflord a presumption of négli- 
gence, and place upon the défendant the burden of proof that ordi- 
nary and reasonable care was taken to avoid the accident; and also 
apon the principle of évidence, that he who has peculiarly within 
his power the means of producing évidence of reasonable care, shall 
be required to produce it. 

The évidence offered in behalf of the défendants in this case was 
sufflcient, in my judgment, to rebut the prima facie inference of nég- 
ligence on their part. The building in question was used for the 
reflning of grease. Four large tanks were employed, the tops of 
which rose from 14 to 18 feet above the floor and extended nearly 
to the top of the ceiling of the second story. On the day of this 
accident, which happened about 11:40 a. m., dnly one tank was in 
actual use. The process was to put into the tank a large quantity 
of grease, through a six-inCh pipe from troughs on the floor above; 
and then to introduce and inix with it, at différent timés, chromate of 
potash and sulphuric acid; and the mass being agitated and 
warmed by steam coils was bleached by the oxygen set free by the 
Chemicals. Some, hydrocarbons were generated by this process; 
and this was the ohly substance which, combined with âir, was likely 
to produce any explosive mixture. The process of manufacturing 
was a usual one. It had been carried on at this place in the same 
manner for a number of years, and no explosion had ever before oc- 
eurred. There were but few workmen required in the place. Smok- 
ing within the building was prohibited, and no movable lights were 
allowed in the premises during the process of refiniagi which was 
carried on only in the daytime. There were gas flxtures supplying 
a jet of gas near the floor, opposite each tank, and about flve or six 
feet distant from them, but many feet below the upper rims of the 
tanks. In the winter time thèse jets were lighted when needed 
for work early in the morning. Their fréquent use without accident 
shows that they were unattended by danger. 

It is not certain whether the explosion occurred in the upper 
floor of the building, where possibly some hydrocarbon mixed with 
air might hâve come through the six-inch pipe, or whether it was 
in the tank it^elf in the story below. It must, seemingly, hâve come 
from some light, or burning substance, There is no direct évidence 
that any persqn with a light or cigar, or anything else capable of 
lîghting explosive matter, was présent ât that particular time; nor 
was any flre found in the building by the foreman who went through 
ît a few minutes before. One of the libelant's witnesses testifies 
to seeing a light pass across one of the Windows; but this was too 
long a time before the accident to account for it. If some one was 
going about the place with a light, it was not the défendants' offlcers; 
and whoever it was, was viôlating the défendants' raies; and so far 
as appears, without any connection with the transaction of the de- 
fendants' business, or hj the défendants' permission or authority. 
The cause of the accident is, in fact nnexplained. Either an acci- 
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dental flre, or some violation of thc rules by workmen in smoking, 
or carrying a light, seem the only imaginable causes. If tlie latter 
was the cause, the défendants are not responsible for such an unau- 
thorized act of a workman, any more than a liouseholder would be 
responsible for the damage to a neighboring house through a flre 
caused by his servant's carelessness. The évidence offered by the 
défendants, shows a business not speciaUy dangerous when prose- 
cuted with reasonable care; that there v/eve suitable régulations, 
arrangements, and equipment, and reasonable care exercised; and 
that there was no neglect by the défendants to enforce such régula- 
tions. I think this suflBciently rebuts the prima facie presumption 
of négligence; and on this ground the libel should be dismissed; 
but without costs. 



THE TIMOR.» 

NORDLINGER et al. v. NELSON et al. 

(District Court, S. D. New York. April 6, 1894.) 

1. SHrppiNG — Cabriage op Qoods — Shoetagb m Weiqht — "Weight Un- 

KNOWN. " 

When beans, delivered in rat-eaten bags, and libelant's proportion of 
sweeplngs together weighed within % of 1 per cent of the récitals in the 
bills of lading of thé weight shlpped, this Is sufflclent proof on which t& 
found a daim for shortage In weight as against the clause in bill of lading, 
"Weight unknown." 

2. Samb— Conversion— Consignée Bottni) to Accept Sweepings. 

A consignée cannot refuse to accept a tender of his proportion of sweep- 
ings, and then claim the value of an équivalent amount of cargo, as for 
a conversion, when the sweepings are conflscated by eustoms officers. 
He is bound to accept the tender, and claim for the différence in quality 
or quantity. 
8. Damages— BxPENSB of Rbconditionino Cakgo— Sale not within Reason- 
able Time— Intebbst. 

Where, after the lapse of a reasonable tlme for recondltionlng damaged 
cargo, the market was the same as at the time when the goods should 
bave been delivered in Sound condition, nothing was allowed for loss of 
market, but only the necessary and proper charges connected with recon- 
dltionlng the cargo, with Interest. 

This was a libel by Nordlinger and others against Nelson, Don- 
kin & Co. for damages to a quantity of beans, part of the cargo 
of the ship Timor. A decree was rendered for libelants (46 Fed. 
859), and a référence to a commissioner ordered as to damages. 
Défendants filed exceptions to the commissioner's report 

Libelants* beans were Imported In bags, claimed to be of a standard size, 
designed to hold 100 pounds each. The weight of the beans was stated in 
the bills of lading which, however, contained the clause, "Weight unknown." 
On discharge, the bags were found to be badly rat-eaten, and many of the 
beans had escaped, in conséquence of which a large number of bags were re- 
receipted for as "slack." The loose beans were gathered up, cleaned, and ten- 
dered in new bags to consignées, in proportion to the number of slack bags 
delivered to them respectlvely. The weight of the beans delivered in original 
bags, plus the proportion of sweepings tendered, equaled the weight recited 
in the bills of lading, less % of 1 per cent, assumed to hâve been lost in han- 

' Reported by E. G. Benedict, Esq., of the New York bar. 
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dllng. Idbel^ts clalmed tpiH loss In weigit of beans fleHT#r^, but offerçd 
nb strict pfqof of the we^bt shlpped. The qommlssionér îiéld thèse Tacts 
sufflelent to ^bow tbe accuraCr of the récitals as to weighi shipped. 

Libelàiitis ' iiÈittis'eâ to accept thè bags ofsweepings tenderëd to them on 
account of "sladk" bags dellverea, because not' m original packages, and not 
in good jC(»idltlp'n, whereupoi», being unmarked and not regularly entered un- 
der bills ot ladlflg ^t the custoin house, they were seized by the customs offl- 
cers, and iaol^ for nohpayment of dutles. The consignées could hâve obtained 
thèse proëëéds on application; the shlp conld not The commlssioner held 
that llbelants were not bound to recelve the bags of sweepings, because not 
in good condition^ and awarded damages for nondelivery of the différence be- 
twee» the nurober of ppnnds dellvered in original bags and the weight recited 
In the bills of lading to havë beèn shlpped. 

At' the expiration of a périôd sufflcient to hâve enabled libelants to recon- 
dltion thelr damagèd. cargo fiii sale, the mayket had declined, but, before the 
cargo was sold, advanced again to the point where it was when the 
steamer arrived. libelants falled to take advantage of this rise, and subse- 
quently sold the beans at a lower market rate. The commissioner allowed 
for loss of market the différence between the price when the vessel arrived 
and what would hâve been obtalbed af ter allowing a reasonable time to re- 
condltion the damaged bags. 

Wing, SIioMy & Putnam, for libelants. 
Coq vers & Kirlin, for défendants. 

BROWN, District Judge. 1. I concur în the commissioner's 
flnding that the actual loss of only J of 1 per cent, in the recovery 
and cleaning of the sweepings of the beans, is no more than what 
may be regarded as a necessary loss, incidental to the spilling of 
the beans through the ship's fault; and that this very small différ- 
ence in weight becomes, therefore, a sufficient confirmation and 
proof of the correetness of the weight stated in the bill of lading, 
in connection with the other proot 

2. The f acts do not show any conversion by the ship of the libel- 
ants' beans; the sweepings remained the property of the consignées; 
the libelants were bound to receive their proportion of them, as 
a part of their consignment, and to enter them as their own prop- 
erty. Damages was ail they could recover; not the full value 
of the beans, as upon a conversion, or a lawful abandonment. The 
Baltimore, 8 Wall. 377; The Thomas P. Way, 28 Fed. 526; Warren 
T. Stoddartj 105 U. S. 224; Dolph v. Machinery Co., 28 Fed. 558; Pettie 
V. Tow-Boat Oo., 1 C. C. A- 314, 49 Fed. 467; Eailroad Co. v. Wash- 
burn, 50 Fed. 336. I do not perceive sufftcieût évidence of any 
fault in the défendants in their tender to the libelants. The loss 
arising from. the Ubelants' refusai to accept their proportion of 
the sweepings must, therefore, be borae by them, and not by the 
défendants. 

3. The consignées were entitled to a reasonable time for recon- 
ditioning their beans, a,nd to recover damages for ail necessary 
and proper charges and expenses connected therewitli; and after 
the lapse of such reasonable time, had there been no opportunity 
to sell at the market rates prevailing at the time when the goods 
ought to hâve been delïvered in good order, the consignées would 
be entitled to recover the différence as a further item of loss; but 
as the commissioner finds that in June, about two months after 
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the time of the delivery of the soulod goods, the martet price was 
the same as at the time when the goods should hâve been delivered 
in a Sound condition; and as the intervenlng two months was a 
reasonable and ample time for reconditioning ail the sweepings, 
I must hold, on thèse facts, that the libelants are not entitled to 
recover anything on account of the loss sustained through a subsé- 
quent sale, af ter a fall in the market value of thèse goods. 

4 The libelants are entitled to interest on the damages, which 
may be readjusted on the above principles. 



TEXAS & P. KT. CO. v. MINNICK. 

(Circuit Court of Appeals, Fifth Circuit Aprll 10, 1894.) 

No. 196. 
TbiaIi— Province of Court. 

The question of négligence should not be submitted to a jury in an 
action to recover for the death of an employé, where there is no évidence 
of any négligence other than that known to the employé before the occur- 
rence of the accident, and which was assumed by hlm as incident to the 
risk of the employment. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This was an action by Maggie Minnick, for herself and as next 
friend of hér children, against the Texas & Pacific Railway Com- 
pany to recover damages for causing the death of her husband, 
W. W. Minnick. There was a verdict for plaintiff, but the judg- 
ment entered thereon was reversed by this court for error in the 
instructions. 6 C. C. A. 387, 57 Fed. 368. A new trial was had, 
and verdict and judgment again rendered for plaintiff. Défendant 
again brings the case hère on writ of error. 

T. J. Preeman and F. H. Prendergast, for plaintiff in error. 
W. H. Pope, W. C. Lane, E. H. Farrar, B. F. Jonas, and E. B. 
Kruttschnitt, for défendant in error. 

Before McCOEMICK, Circuit Judge, and LOCKE and TOULMIN, 
District Judges. 

McCORMICK, Circuit Judge. This case was before us at our 
last term, and was reversed and remanded. 6 C. C. A. 387, 57 
Fed. 362. It bas been again tried in the circuit court, the trial 
resulting in a judgment against the défendant below, to reverse 
which it brings this writ of error. 

The plaintiff in error makes the following assignment of errors: 

"First. The court erred in refusing the following charge, asked by the de- 
fendant: 'The plaintlfiC cannot recover in this cause (1) because Minnick as- 
sumed the risk of being Injured by any peculiarity In the construction of 
defendant's engines; (2) because he is presumed to hâve known of the fact 
that there was no watchman at the bridge, and assumed the risk of being in- 
jured by reason of there being no bridge watchman.' 

"Second. The court erred in charging the jury as foUows: 'If the jury be- 
ileve that a def ectlve and dangerous engine set flre to a bridge on the Une of the 
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railway of défendant, and thereby rendered the said bridge nnsafe and dan- 
g«rous, and nnflt lor the pnrpose for which it was used by défendant, and 
thereby câused the death of W. W. Minnlck; and you further belleve that 
défendant knew that sald bridge was détective and dangerbus, or by the 
exerdijie of reasonable care , and prudence could hâve known oi the condi- 
tion of Buch defective and dangerons engine, and that défendant failed la 
this duty of précaution and care, and by rea?on of such failure on the pari 
of defendaiit ihe said Minnick was killed— then you will flnd for plaiitifif, un- 
less you Bnd for défendant uîider some other instruction.' Said charge was 
error, becanpé there was no évidence that sald engine that It is claimed set 
flre to the bridge was defective or dangerojis, or unflt for the purposes for 
which it was used, and the charge was also error because there was no évi- 
dence that défendant knew that said engine was defective and dangerous, or 
unflt for the purposes for which it was used, or that défendant could hâve 
learned said facts by ordinary care. 

"Third. The court erred in charging the jury as follows: 'Or if the jury 
believe from the évidence that one of the bridges on said line of railway 
of défendant company was defective and dangerous, and ùnflt for the pur- 
pose for which it was being used, by défendant company, by reason of its 
being in a bad condition; and the jury further believe that the défendant 
knew of such defective and unflt condition of said bridge, or could hâve 
known of its condition by the exercise ot reasonable care and prudence, and 
failed in thIs dùty of précaution and care; and that said defective and dan- 
gerous condition of said bridge was the proximate cause of the death of sald 
Minnick,— he was in the service of said défendant, engaged in operating an 
engine over the said line of railroad of défendant company as a locomotive 
engineer; and that the said Maggie Minnick is the surviving wife of said 
W. W. Minnick, and that John K. Minnii'k, X. B. Minnick, F. W. Minnick, Jen- 
nie Minnick, and Fannie Minnick are the surviving minor children of said W. 
W. Minnick,— then the jury wiû flnd f or plaintiff , unless you will flnd for défend- 
ant under some other portion of thèse instructions.' This charge was error, 
because there was no évidence that the bridge lu question was defective and 
dangerous, or unflt for the purposes for which it was being used. The said 
charge was not justifled or càlled for by the évidence in the case. 

"Fourth. The défendant requested the foUowlng instruction: "No. 1. There 
Is no law that compels the défendant companj' to hâve track walkers or watch- 
men at their bridges at night at ail times. If Minnick knew there were no 
track walkers or watchmenat the bridge, he assumed the risk of being in- 
jïired by reason of the fact that there were nb track walkers or watchmen at 
the bridge; or If, by ordinary care, said Minnick could hâve learned that there 
were no track walkers or watchmen at the bridge, he cannot recover on the 
ground of the want of bridge watchmen.' The court qualifled this charge by 
adding thereto as follows, and then gave it: 'But this wouid not preclude a 
recovery by plaintiff if you believe, from aU the évidence, that défendant failed 
to use ordinary care to keep its bridge in proper condition for its engines and 
trains to pass over the same.' The court erred in not giving the charge as 
requested, because it was held on the former appeal of this case that sald 
charge, wlthout the qualifications, correctly presented the law of the case. 
The qualification to said charge was error, because there was no évidence that 
défendant failed to use ordinary care to keep its bridges in proper condition 
for trains to pass over. 

"Fifth. The défendant requested the foUowing instruction: 'No. 7. The 
fact that défendant had no watchmen at the bridge where the wreck occurred 
would not render the company liable if the deceased, Minnick, knew, or by 
ordinary care coûld hâve known, there were no watchmen at the bridge. And 
In this case, there being no évidence that Minnick did not know there were no 
watchmen at the bridge, under the circumstances of this case Minnick is pre- 
sumed to hâve known the fact, and therefore the plaintiff cannot recover on 
the ground that there were no watchmen at the bridge.' The court qualifled 
this charge as follows, and then gave it: 'But it would not preclude a re- 
covery by plaintiff if you believe, from ail the évidence, that défendant failed 
to use ordinary care to see that its bridges were in proper condition for its 
engines and trains to pass over the same.' The court erred in refusing to 
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glve sald charge wlthout qualification, because said charge presented the law 
of the case correctly, and because it was decided on the former appeal of 
this case that plaintiffl could not recover if Minnick knew there was no watch- 
man at the bridge. The court also erred in the qualification of sald charge, 
because there was no évidence of any def ect in said bridge that the exercise 
of ordinary care would not hâve discovered. 

"Sixth. The court erred In overruling defendant's motion for a new trial, 
because the évidence shows without contradiction that W. W. Mlnnlck had 
run an engine over the bridge ta question for 11 years, and there was no évi- 
dence to show that he was ignorant of the fact that there was no watchman at 
the bridge; and the court charged the jury that, If Minnick knew there was no 
watchman at the bridge, he could not recover, and, in the absence of évidence 
going to show he did not know it, he Is presumed to hâve known it, and there- 
fore the verdict is contrary to the charge of the court and to the justice of the 
case. 

"Seventh. The com-t erred in overruling defendant's motion for a new trial 
for the following reasons. Because the verdict Is contrary to the charge of 
the court (spécial charge No. 2). The uncontradlcted évidence showed that 
the défendant kept no watchman at the bridge, and it was thelr custom not 
to keep watchmen at their bridges, and there was no évidence that Minnick did 
not know that a watchman was not kept at the bridge. And the court 
charged that, if it was the custom not to keep a watchman at the bridge, then 
Minnick would be presumed to know of the custom. SaJd verdict was, there- 
fore, contrary to the charge. 

"Eighth. The court charged the Jury there was 'no évidence that the engine 
that It is clalmed set fire to the bridge was out of repair, but It Is claimed 
that the engine was détective in manner of original construction by having 
thereon a Brown smokestack;' and also charged tliat Minnick is presumed to 
hâve taken the risk of belng injured by reason of any peculiarlty In the con- 
struction of engines used by the défendant, and the évidence showed no oth- 
er defect In the engine except that It had a Brown smokestack, and threw 
less lire through the smokestack, and more through the ash pan, than ordi- 
nary engines. And the court charged, in fourth spécial charge, that such 
facts would not constitute such négligence as would malte défendant liable. 
Therefore the verdict of the jury Is contrary to the charge of the court, and 
the court erred in overruling defendant's motion for a new trial, based on 
above grounds. Wherefore the Texas & Pacific Eallway Company pray that 
the judgment rendered In the above cause in the circuit court on October 
15, 1893, for the sum of flfteen thousand dollars, be reversed." 

It appears that on the trial the judge gave as his gênerai charge 
the same instructions as on the flrst trial, a full copy of which is 
given in the report of our décision, above cited. When this case 
was before us at the last term, the only assigned errors wMch we 
were called upon to consider were those alleged to hâve been 
committed in the refusai to give the charges requested. We held 
that there was no error in refusing to give the flrst, second, and 
third instructions asked, because the flrst two were substantially em- 
braced in the gênerai charge, and the third, as requested, was too 
narrow in its scope. We held that the fifth and sixth of the 
requested charges should hâve been given as requested. Those 
charges were substantially to the eflect that if the engineer, Min- 
nick, knew the peculiar construction of the engines used by the 
défendant, and knew there were no track walkers or watchmen 
at the bridge in question, he assumed the risk of being injured by 
reason of thèse facts. 

It is stated in the brief submitted by the attorneys for the défend- 
ants in error that they claim in their pleadings that plaintiff in 
error is liable on two grounds: (1) That a defective engine of plain- 
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tiff lia error set fire to the bridge at which Minnick lest his life; 
(2) that, however the bridge may ÏÏave been fired, it had been bum- 
ing Buek a leHgth. of time that plaintifE in error was guilty of neg- 
ligeûce in BOt discoTeririg it. It is patent on tlie face of the plead- 
ings an4 the proof that the only defect suggested or claimed to 
hâve existçd in the engine used by the défendant company was 
the pecuiiar construction of the smokestack, designated by the 
witnesses as the Brown stack. The pleadings alleged generally 
that the engine complained of was dangerous, détective, and ont 
of repair, but there was no proof tending to show any want of 
repair In ithls engine, or any defect in it or any élément of danger 
in it other thaiji such as arose from its being constructed with a 
Brown stapk. It is évident from the statement of counsel in their 
brief of theclaimof the défendants in error, above notieed, and from 
their pleadings and proof, that it Was not and is not claimed that 
the bridge in question was otherwise defective or dangerous than 
as it was ^de so by the flre that was consuming it at the time 
of the accident. The bridge was not burning when Haggerty's 
engine, the one complained of, pâssed over it, after dark, the even- 
ing befoi*e the accident. There is no évidence tending to prove, 
and it is not alleged, that the customary watch was not well kept. 
An employé assumes the risks ordinarily incidental to his employer's 
business, ànd to the employer's known manner of having it per- 
formed, where there is no unknown defect of machinery or other 
flnknown hazards. Eailroad Co. v. Seley (March 5, 1894) 14 Sup. 
Ot 530, and cases therein cited. 

Williani Minnick was a man 4:0 yearsold. He was a good loco- 
motive èngineer. He had been running as such in the employ of 
the défendant company, on this division of its railroad, for mor«> 
than 10 years. He knew the kind Of engines used by the défendant. 
The engine he was driving, and had been driving for some time, had 
a Brown stack. There is no évidence tending to prove that he had 
complained of its kind, or of the kind or condition as to construction 
of the smokestack of his or of any other engines used by défendant, or 
that he had been promised that they would be disused, and othera 
substituted. He knew, or with the exercise of the ordinary care 
incumbent on him in his employment would hâve known, and must 
therefore be presumed to hâve known, the customary daily watch 
that was kept on the track and bridges, and that there was no 
track walker kept on this part of the track, or watchman kept at 
this bridge. He knew and understood the f eatures and workings 
of the engines, and the character and extent of the watch that was 
kept on this bridge. He therefore, according to the settled rule 
just given, assumed the risk of being injured by the use of such ma- 
chinery on the track and bridges thus watched. He assumed the 
risks incidental to the précise state of facts and service out of which 
the plaintiSs by their pleadings and proof attempt tO deduce the 
liability of the défendant company for his tragic death. The 
appalling çalamity that deprlved the défendants in error of their 
family head must stir to its depths ail the pity that is in the soûl 
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of those who try this case; and the heroism displayed by the engi- 
neer to save the lives of his passengers quickens ail that is noble 
in the human nature of those who learn his story. The fog was 
so dense that he was right on the bridge before he saw that it was 
burning. It was only 12 feet to the ground, which was swampy 
and soft. He had but an instant. He could hâve jumped, and 
thus probably hâve saved his own life. He used that precious 
instant in doing aU he could to save the lives of others. He set 
the reverse lever two notches back of the center in reverse motion. 
He set the air brakes to their fuU force. He turned sand on the 
track to the engine's full caipacity. He could do no more, but his 
time to jump had passed. He went down with his engine, was 
buried under it, out of sight, at least three feet in the earth, crushed 
beyond description. He is not a ât judge in human affairs who 
is not touched with a feeling of our inflrmity. But, in dispensing 
justice, we must find and measure right by rule. Where expé- 
rience and adjudication hâve flxed the rule applicable to presented 
conditions, we must observe it and enforce it. The trial judge 
recognized the rule applicable to this case by giving the lirst and 
seventh of the requested charges, so far as they were written, 
when requested. He evldently saw and felt the force of that rule 
as expressed in those requests. The plain eflect was to practicaDy 
withdraw the case from the jury, and direct a verdict for the défend- 
ant. This he seemed loath to do. The judge must not invade the 
province of the jury, Where the line of démarcation is doubtful, 
the doubt must be solved in favor of the jury. It may hâve been 
the influence of thèse imperative considérations that led the judge 
to add to thèse charges the limitation that they would not preclude 
recovery by plaintiiïs if the jury believe from ail the évidence that 
défendant failed to use ordinary care to keep its bridges in propèr 
condition for its engines and trains to pass over the same. As the 
suprême court has said in KaUroad Co. v. Everett (not yet oflScially 
reported) 14 Sup. Ct. 474, in référence to a kindred subject: "It 
is not easy, in a subject of this kind, to lay down unbending rules, 
and conflicting cases can readily be found." But where the bound- 
ary line is plain, the judge may not yield his function to the jury. 
As we hâve already stated, in our view of the proof, there was no évi- 
dence in the case to which the rule embraced in thèse requests did 
not apply, and, taken with other requested charges given, did not 
oontrol. What we hâve advanced reaches also that portion of the 
gênerai charge embraced in the assignment of errors. In our view 
of the proof, there was no évidence that the bridge in question was 
defective and dangerous, or unfit for the purposes for which it was 
being used, except as it was made so by the fire that was consuming 
ît. AU the proof on the subject of that flre is clearly covered by the 
principle of the requested charges. Probably in no class of cases 
is it more difScult or more necessary for learned trial judges to so 
charge a jury of laymen as not to "darken counsel by words without 
knowledge" than in suits against railroad corporations to recover 
damages for injuries resulting in death. 
For the reasons we hâve suggested, without further élaboration. 
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■we coneltide that the flrst five df the errors assigned point out 
action ai the circuit court in which tkere was materiàl error. The 
other three we do not consider. It follows thàt the judgment of 
the circuit court must be reverseâ, and it is therefore ordered that 
the jud^ent of the circuit court is reTersed, and the cause is re- 
manded to that court, to be proceeded with in aceordance with the 
views expressed in this opinion. 



ÎJNITBD STATES V. SIMMONa» 

(District CJoiirt, D. Connectieut. May 3, 1894.) 

PosT Office— NoNMAiLABLB Matter— Postal Cards Replbctinq Injueiousi.t 

ON THE ChABACTER OF ANOTHEB. 

Postal cards containlng such allégations as "Tou havè promlsed, and do 
not perform," and, "I see, very plalniy, you do not Intend to pay any at- 
tention to my letters, or your agreements," are nonmallable matter, withln 
25 Stat. 496, prohibitlng the mailing of a postal card, etc., which contains 
ïanguage obvlously intended to reflect Injiirlously on the character or con- 
duct of the person to whom It is addressed. 

This was an indictment in three counts, under the act of Septem- 
ber 26, 1888 (25 Stat. 496), for depositing postal cards of an alleged 
nonmailable character in the mails. The postal cards in question 
were each mailed at West Winsted, Conn., by the défendant, who 
was a collection attomey, to one 0. H. Cables, who was a house car- 
penter, whose home was also at West Winsted, but who was em- 
ployed at his trade, also, in the adjoining towns, wherever work of- 
f ered, and were as f ollows, viz. : 

<3. H. Cables, Bsq., Southington, Conn.: 

Jan. 13, 1893. 

Why do I not hear from youî I see, plalniy, I shall be obllged to press this 
matter. I must heai from you by Wednesday nlght. Shall wait no longer. 
Respt, John F. Simmons. 

O. H. Cables, Bsq., Southlngton Conn.: 

West Winsted, Ct., July 11, 1893. 
Why do you not let me know -what you Intend to do about balance due S. 
T. Dickerman? I want it settled, in some way, soon. You hâve promised, 
but do not perform. Let me hear from you without delay. 

Bespt, John F. Simmons. 

C. H. Cables, Bsq., Terry ville, Conn.: 

West Winsted, Ct., Nov. 7, 1893. 
I see, very plalniy, that you do not Intend to pay any attention to my let- 
ters, or your agreements. I propose to get Bal. due on that claim. I shall 
wait no longer, but will see what can be done. 

Kespt, John F. Simmons. 

Geo. P. McLean, for the United States. 
L. E. Stanton, for défendant. 

After argument, the court, TOWNSEISTD, District Judge, held 
that the Ïanguage used on the postais was not of such a "threatening 
«haracter" as to be within the first paragraph of the statute as to 

• Reported by B. E. Marvin. 
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such langnage, but that the expression in the latter postal card 
"I see • • • you do not intend, to pay any attention to * * * 
your agreements," was obvlously intended to reflect upon the char- 
acter and conduct of tlie person addressed, and was tlierefore within 
the last paragraph of the statute. The demurrer was therefore 
overruled. 



In re YBE LUNG. 

(District Court, N. D. Callfomia. May 10, 1894.) 

No. 10.935. 
Chutesb Merchants— Evidence. 

When a Chtnaman seelss readmission Into tlie United States on the 
groTind tliat lie lias already been engagea as a merchant thereln, he must 
fumish such évidence of tliat fact as is required by Act Cong. Nov. 3, 1893, 
notwithstanding that he may hâve departed from the country before that 
act was passed. 

On Habeas Corpus. Report of spécial referee and examiner, 
recommending the discharge of Yee Lung. Report set aside, and 
not conflrmed, and Yee Lung remanded. 

Thos. D. Riordan, for Yee Lung. 

Charles A. Carter, for the United States. 

MORROW, District Judge. The petitioner, Yee TcK, allèges 
that his brother, Yee Lung, is restrained of his liberty by the 
master of the steamship Belgic on the ground, as claimed by the 
said master, that said passenger is a subject of the emperor of China, 
and not entitled to land, and corne into the United States, under the 
provisions of the act of congress of May 6, 1882, entitled "An act 
to exécute certain treaty stipulations relating to Chinese," and 
the acts àmendatory thereof and supplemental thereto. The péti- 
tion allèges that said Yee Lung is not a laborer, and does not corne 
within the restrictions of said act, but, on the contrary, that he ia 
a merchant; that he departed from the United States temporarily 
in 1892, and for more than one year prier to his departure was a 
merchant, and a member of the firm of Lai Sang Lung & Co., en- 
gaged in business on Third street, in Sacramento City in this state. 
William M. Lowell testifles: That he is a résident of Sacramento. 
Was engaged on the police force for the last seven or eight years, 
np to the last two or three weeks. Knows Yee Lung. Has knowu 
him for about four or flve years. He was in the gênerai merchan- 
dise business in Sacramento City. The name of the firm was Chan 
Lung, or something like that. It was on Third street, I and J, 
No. 910. Knew him as a member of that firm for about two yeara 
before he went to China. Always understood, from the Chinamen, 
that Yee Lung was a member of the firm. Saw him working and 
handling goods there. Saw him behind the counter, acting as a 
partner would act. Cannot tell what amount of stock they carried. 
Shelves looked pretty well fiUed. Knew another of the partners, 
but hâve forgotten his nâme. Happened to know this man by 
Beeing him around the store. Had no business transactions with 
v.6lF.no.6 — il 
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him. J. L, SuUiTàn: .A* présent emplc^ed in the United Statea 
mint Formerly a résident of Sacramento City. Was connect- 
ed with the police depftrtment. Knew Yee Lung. First knew 
him in a store on Third street. Does not remember tiie name of 
the store. Had seen Yee Mng, four or five years, attending to the 
husiness of the firm. Had heard it said that he was a partner, 
but did not know it of his own personal knowledge. The flrm 
carried on a gênerai merchandise business. Yee Lung testifled 
in his own behalf that he does not speak ÎEnglish. He was ques- 
tioned about a tertificaté ôf identiflcatiôn'"which he appears to hâve 
taken with him to China, and concerning his acquaintance with 
the witnesses LoweU and Sullivan. The foregoing testimony was 
taken by the commissioner on Saturday; April 28, 1894. The exam- 
ination was resiiBied on Tuesday, May 1,, 1894, when the testimony 
of a witnéss nàmed Yee Young was taken. There is some indica- 
tion in the record that this is the Chinaman who is seeking to land 
and corne into the United States, and the same person who appeared 
as Yee Lung on the préviôùs Saturday. Eté testifled that he went 
to China, on the steamer Gàélic, geptémber 6, 1892. Prier to that 
time, he was in the gênerai merchandise flrm of Ly Sung Lung, 
910 Third street, Sacramento City. The fcapital of the flrm was $3,000. 
His interest was |1,000. There were three partners. The other 
two partners were Yee Fong Wah and Yee Way Yung. He was 
the treasurer of the flrm. /Rie flrm was established in 1889. Had 
a sign, flrst on a pièce of paper, a,fterwards on a board. Yee Way 
Yung testifled that he knows Yee Lung, who is his partner in the 
business of provisions and gênerai merchandise. Firm name is 
Ly Sung Lung. Not conducting the business now; only keeping 
track of customérs, to coUect outstanding accounts. The place 
910 Third street, Sacramento City, is now vacant. Hâve outstanding 
accounts amounting to something over $5,000. The name of the 
flrm is a good omen, and/Uieans "good luck." Three other Chinese 
witnesses testify to substantially the same effect as the last witness, 
except as to the import of Chinese firm names. Harry Huff, the 
officiai Chinese interpréter of this court, testifled that Chinese mer- 
chants in the United States do not, as a usual thing, hâve flrm 
names containing the names of the partners. The names are lucky 
omens. It will be observed that the hame "Lung," in the firm name 
of "Ly Sung Lung," does not purport to represent any part of the 
name of the Chinaman, Yee Lung, who is seeking to land, and corne 
into the United States, but is simply a part of the combination of 
words representing a snpposed name or title importing "good luck." 
Moreover, the name of the flrm in the pétition is "Lai Sang Lung 
& Co.," while the testiinohy is that the name of the flrm is "Ly 
Sung Lung." This disçrépancy is not explained. 

I do not, therefore, flnd it established by the testimony of two 
crédible witnesses, other than Chinese, as requiréd by section 2 
of the act of November 3, 189â, that Yee Lung was engaged, in this 
country, in buying and selling merchandise at à flxed place of busi- 
ness for one year préviens to his departure f rom the United States. 
Nor do I flnd, by the same clmracter of testimony, that Yee Lung, 
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during the period named, conducted the business of a merchant in 
his own name. Nor is it established, in like manner, that tbe China- 
man named did not engage in the performance of any manual labor, 
«xcept such as was necessaiy in tke conduct of Ma business aa such. 
merchant. The fact that Yee Lung departed from the United 
States in September, 1892, and prior to the passage of the act of 
November 3, 1893, doeS not, in my opinion, make any différence 
in the character of the testimony required to show the right of a 
Chinese merchant to enter the United States. The last-named 
act applies as well to those who departed from the United States 
prior to its passage as it does to those who departed after that date. 
Let Yee Lung be remanded to the custody from whence he was taken, 



In re LOO TUE SOON. 

(District Court N. D. Californla. May 9, 1894.) 

No. 10,978. 

On Habeas Corpus. Eeport of spécial référée and examiner, rec- 
«mmending discharge of Loo Yue Soon. Eeport set aside, and not 
confirmed, and Loo Yue Soon remanded. See preceding case of 
In re Yee Lung, 61 Fed. 641, 

Charles L, Weller, for Loo Yue Soon. 
Charles A. Carter, U. S, Atty. 

MOEEOW, District Judge, This is a pétition in the usual form, 
presented by Luck Chu Kee, a Chinaman, on behalf of a country- 
man, Loo Yue Soon. It appears that the latter was a passenger, 
and is detained on board the steamship Peru, by the master, on the 
ground that Loo Yue Soon is not entitled to land, and come into 
the United States, under the acts of congress relating to Chinese 
immigration. It is alleged that Loo Yue Soon is a merchant, and 
a, member of the firm of Cum Lung & Co., No. 727 Sacramento 
street, San Francisco; that he went to China on the steamer Eio 
de Janeiro, January 14, 1893. The petitioner, Luck Chu Kee, claims 
to be a partner of the detained passenger, and signs his name to 
the pétition, in English, as "Luck Chu Kee;" but in the testi- 
mony his name appears as "Jew Kee," and in the list of partners, 
which he gives in his testimony, his name is given as "Look Jew 
Kee." The Chinaman on whose behalf the pétition for habeas 
corpus is presented also appears under différent names. He is 
identiâed in the testimony relating to the partners as "Loo Yone 
Soon." If thèse discrepancies are merely errors arising in the tran- 
scribing of the stenographer's notes, they should, of course, be dis- 
regarded, but the testimony is otherwise unsatisfactory. Loo Yue 
Soon testifies that he does not speak English. Belongs to the 
store of Cum Lung, gênerai merchandise, 727 Sacramento street. 
Has been a member since 1881. Went to China, January 14, 1893, 
on the steamship Eio de Janeiro. Has 25 partners. His inter- 
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est is lljOM; capital of the flrm, f 26,200. Was a salesman, buying 
and seUiûg. Engaged in no otàer business dnring the year pre- 
Tious to bis departure for China. Is married, and has a wife in 
China, and has also the name of "Loo Shew Lee.^' H. H. Adams, 
an attorney at law, with J, N. E. Wilson in the mining business, 
thinks hfe knows Loo Yue Soon. Saw Mm two or three times at 
the store, and at the offtcé of Wilson & Bert. Thinks Loo Yue Soon 
was a partner, but does not name any flrm with which he thinks 
he was connected, and does not identify any fixed place of business, 
where Loo Yue Soon conducted business in his own name or other- 
wise. H. C. Warren, with Wilson & Bert, testifles that he has seen 
Loo Yue Soon at the office of Wilson & Bert, and he thinks he hm 
seen him in Chinatown. Saw him under the same circumstances 
as the preceding witness. Jew Kee, who signs the pétition as 
"Luck Chu Kee," claims to be a partner of Loo Yue Soon ; produces 
a partnership book and gives the names of 25 partners; his own 
name, as "Look Jew Kee," and the name of the Chinaman whose 
landing is the subject of the présent inquiry as "Loo Yone Soon." 
The list of partners was written in English in the book a lit- 
tle over a month ago. The names of the partners, and the amonnt 
of the capital invested by each, was written about tweive year s 
ago. Pirm name is "Cum Lung & Co." "Oum" means "gold." 
"Lung" means "business." The addition of "& Co." is English. 

I do not find it established by the testimony of two crédible 
witnesses, other than Chinese, as required by section 2 of the act of 
November 3, 1893, that Loo Yue Soon was engaged in this coun- 
try in buying and selling merchandise, at a flxed place of business, 
for one year previous tô his departxire from the United States. 
Nor do I find, by the same charactter of testinibny, that Loo Yue 
Soon, during the period iiamed, conducted the Ijusiness of a mer- 
chaùt in his own nanle. Nor is it established in like manner 
that thé Chinaman named did not engage in the performance of 
any manual labor, except such as was necessary in the conduct of 
his business as sUch merchant. 

My attention ië called to the f act that Loo Yue Soon departed 
from the United States prior to the passage of the act of No- 
vember 3, 1893; ànd it is claimed, therefore, that he is not re- 
quired to furnish the testimony required by that act It is con- 
tended that the act applies only to such Chineise persons as shall 
départ from the United States after the passage of the act. I 
find nothtng in the language of the statute to justify such an in- 
terprétation of its proTiisions. The whole of the act appears to 
hâve gone into opération on the date of its approval, and I must 
hold that section 2 applies as well to those who departed from the 
United StateS prier to its passage as it does to those who de- 
parted after that date, Let Loo Yue Soon be remanded to the 
custody from whence he was taken. 
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In re HOLZMAISTEB. 

(Circuit Court, S. D. New York, May 11, 1894.) 

CtrSTOMs DuTiBS— Classification— "Schmasohbn" Gloves. 

Ladies' gloves, 14 inches or less In extrême length, manufactured from 
the skins of stUlborn or immature kids, imported from Germany, described 
on the invoice as "schmaschen, low quality," costlng from 14.50 to 15.25 
marks per dozen, were properly dntlaWe as "schmaschen" gloves at $1.75 
per dozen pairs, under Schedule N, par. 458, of the tarlff act of October 1, 
1890, and not as "ladies' kld," at $3.25 per dozen pairs, under the same 
schedule and paragraph, and were not liable to the additional duty of $5 
per dozen pairs, imposed by the flrst proviso of the said paragraph, and 
assessed upon them by the collecter, in addition to the duty of ?3,25 per 
dozen pairs. 

Appeal by th.e collector of customs for the port of New York from 
a décision of the board of United States gênerai appraisers reverslrig 
the décision of the collector of said port upon the classification for 
customs duties of certain ladies' gloves imported into said port in 
the month of October, 1892, upon which gloves the said collector 
assessed duties at the rate of $3.25 per dozen pairs as "ladies' kid," 
and |5 per dozen pairs additional under Schedule N, par. 458, of 
the tariff act of October 1, 1890, and the flrst proviso in said para- 
graph contained, which, omitting provisions not involved in this 
action, is as follows: 

"458. * * * Ladies' and children's schmaschen of said length or under, 
one dollar and seventy-flve cents per dozen. • * * Ladies' and chil- 
dren's kid of said length or under, three dollars and twenty-flve cents per 
dozen: * » * provlded, that ail gloves represented to be of a kind or 
grade below thelr actual kind or grade shaU pay an additional duty of ?5 per 
dozen pairs: provlded, further, that none of the articles named in this para- 
graph shall pay a less rate of duty than flf ty percentum ad valorem." 

Against this classification and imposition of the additional duty 
as above, the importer protested, claiming (1) that the merchandise 
was commercially "schmaschen" gloves, and dutiable at .Ç1.75 per 
dozen pairs, under said paragraph 458 of the tariff act, (2) or, under 
the same paragraph, at 50 per cent, ad valorem, and (3) that the 
character of the gloves was not misrepresented; and that the ad- 
ditional duty did not apply. The case came before the board of 
United States gênerai appraisers, on the application of the importer, 
under the so-called "Customs Administrative Act" of June, 1890, 
and testimony was taken in behalf of the importer, and also by the 
government, before the said board, which testimony was contra- 
dictory, as to the trade meaning, at the time of the passage of the 
tarifï act, of the word "schmaschen," as applied to gloves in the 
markets of this country, although the weight of testimony appeared 
to be that the term as used in the trade applied chiefly to gloves 
made from the skins of stUlbom lambs, but that the désignation 
"kid schmaschen" was recognized in the trade as applying to gloves 
made from the skins of stillborn kids. The évidence was almost, 
if not quite, unanimous that the gloves involved in the présent im- 
portation were produced from the skins of stillborn or immature 
kids. On this testimony the board of United States gênerai ap- 
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praisers found as facts (1) that "schmaschen" does not exclude 
gloves of kid origin; (2) that the glores in question were not com- 
merciaJly known as "kid" gloves; (3); that they are "schmaschen" 
gloves, — and the bbard théreupon sustained the protest of the im- 
porter, and overruled thè assessment of duty by the collector. The 
governnièiit appealed the case into the circuit court by pétition 
undêr the said cugtoms administrative act, and further évidence 
waa taken in the circuit court before one of the gênerai appraisers 
appointed by the court as référée. The govemment produced the 
testiniopy bf a number of glove manufacturers ajad trade witnesses 
tending tô show that thé tenu "schmaschen" gloves in the trade 
referred chiefly, if not entirely, to gloves made from the skins of 
stillbom or immature lambs, although thèse witnesses admitted 
that a small proportion of "kid slinks" or immature kids might 
corne and be included in a lot of "schmaschen" gloves. The trade 
testlmohy offered on both sides was to the effect that the kid glove 
of coinmérce was made from the skins of young kids, most of the 
witnesses considering that the kid should be from one month to 
six weeks old, whilç othérs thought the minimum âge of the kid 
might be a week. The importer produced before the référée the 
testimony of a large number of trade witnesses, ail of whom testifled 
that tte merchandise in question would be considered as coming with- 
in what the trade recognized as "schmaschen" gloves; that this term, 
in the trade, included gloves made from the skins of stillborn kids 
as well as from the sldns of immature lambs, although ail the wit- 
nesses admitted that the proportion of lamb "schmaschens" was 
greatly in excess of the kid "schmaschens," several witnesses admit- 
ting on cross-examination that 95 per cent, of "schmaschens" were 
of lamb origin, while one or two of the importer's witnesses con- 
tended that they had seen as high as 25 or 30 per cent, of "kid 
slinks" in a lot of "schmaschens." Noue of the importer's trade 
witnesses would admit that the importation in question would be 
known in the trade as "kid gloves" of any kind, but they aU called 
the merchandise "kid schmaschens." Every one of the importer's 
witnesses, however, admitted on cross-examination that he would 
not accept a delivery of the 371^ dozen gloves covered by the in- 
voice in question as a good delivery of "schmaschen" gloves. The 
witnesses ail admit that the trade expected to receive, for "schmas- 
chens," gloves of stillborn lamb origin, but that a small proportion of 
so-called "kid schmaschens" would be received without affecting a 
lot composed chiefly of lambskins. It also appeared uncontra- 
dicted in the testimony that the meaning of the word "schmaschen" 
in the German language, irrespective of trade désignations, included 
the skins of ail stillborn animais used in the making of gloves. On 
the trial in' the circuit court it was urged by the United States at- 
tomey that the term "schmaschen" gloves in the trade signifled, 
chiefly and primarily, gloves made from the skins of stillborn or 
immature lambs, and that the "kid slink" or "kid schmaschen" was 
an exception, and did not control the meaning of the word "schmas- 
chen" in the tradè^ which appeared to cover commercially only 
gloVes of lamb origin; and that, as a conséquence, the gloves in thia 
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importation not being commercially "schmaschen" gloves, but being 
admittedly made of the skins of immature kids, had been represent- 
ed upon the inToice on wliich the importer's entry was made as of 
a kind or grade below their actual kind ot grade, and consequently 
came within the purview of the proviso imposing the additional 
duty of $5 per dozen pairs. The importées counsel contended 
that the tenu "schmaschen," in trade, included kid "schmaschens," 
which were made from the skins of stillborn or immature kids, al- 
though such kid "schmaschens" were admittedly far less numerous 
than the "schmaschens" made from immature lambskins; iind that, 
in any event, the term "schmaschen," as understood in the German 
language, was broad enough to cover gloves both of kid and lamb 
origin. The court reserved its décision, and subsequently lianded 
down the foUowing brief opinion affirming the décision of the board 
of gênerai appraisers, and sustaining the contention of the importer. 

Henry C. Platt, U. S. Atty., and James T. Van Kensselaer, Asst. 
U. S. Atty., for the collector and the United States. 

Sullivan & Cromwell (Edward B. HUl, of counsel), for the importer. 

WHEELEE, District Judge (after stating the facts). Although 
"schmaschen" gloves are so often of lamb origin that this term is 
indicative of that origin, it is not universally so, nor far enough 
so to exclude kid origin. This leaves room for calling thèse 
gloves of kid origin "schmaschen" gloves without exposing them to 
an additional high duty for representing them to be of too low a 
grade. The judgment of the board of appraisers is affirmed. 



In re NEW YORK DAILY NEWS. 

(Circuit Court, S. D. New York. May 11, 1894.) 

C0STOMS Dtities — Classification' — "Pkriodicals. " 

lUustrated suppléments, printed In Germany, and in the German lan- 
guage, conslsting of an eight-page pictorial sheet, containing short stories, 
poems, sélections of German humor, and other current literature, and 
numerous Illustrations appropriate thereto, being a publication Issued in 
large numbers in Germany under the tltle "Lustige Blaetter," and dis- 
tributed in large éditions to varions German newspapers in différent Ger- 
man clties,— the supplément In question being the same publication in an 
editon thereof printed purposely for the German New York Sunday News, 
and having a distiiictive title, "New Yorker Lustige Blaetter," with an 
lUustrated heading representing the harbor of New York, the Statue of 
Liberty, and the Brooklyn Bridge, etc., no date appearing anywhere upon 
thèse illustrated suppléments, but they being numbered consecutively 
throughout the year, Nos. 1 to 52, and it appearing upon each number, in 
the German language, that the same was published by the New York Daily 
News, at 31 and 32 Park Row, New York City; thèse suppléments being 
imported in lots usually of several thousand copies, including commonly 
two numbers, and being, after importation issued regularly as a gratis sup- 
plément to the Sunday édition of the New York Daily News,-~hcld, that 
thèse publications were not "periodicals," and duty free, under paragraph 
657 of the free list of the tariffi act of October 1, 1890, but were properly 
dutiable, as classified by the collector of the port of New York, at 25 p&c 
cent, ad valorem, as printed matter, under schedule M, par. 423, of sald 
tarife act 
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■Api)éy.T^j' th.e collector of the port of î^ew York froin à décision 
of tKefboïtrd of United States gênerai âppraisers refersing thie de- 
cisioa oiP tbe saîd collecter as to the dutiable character of certain 
illiistrated àtipplements pTinted in Germany in the German lan- 
gûagejiâïftl iniported by the New York Daily News Company, whicli 
riïefchaflâise Was classiâed for duty by the said collector as "printed 
matter/'^at 25 per cent, ad valorem, under schedule M, par. 423, 
of thètàriff àct of October 1, 1890, which is as foUows: 

"423. ', Bôoks, liicluding blank books o£ ail kinds, pamphlets and engravings, 
bôùnd or tlnbound, photogràphs, etchings, maps, cbarts, and ail printed matter 
not speclàUy provided for in tUis act, twenty-flve per centum ad valorem." 

Against, this classification the importing corporation protested, 
claimiùg that the merchandi^ was "periodicals," and duty free, 
unjder tje free list (paragraph G57) of said tariff act, which is as fol- 
lows: 

"657. Newspapers and periodicals; but the term 'periodicals' as herein 
used shall be understood to embrace only unbound or paper covered publica- 
tions, containing current literature of the day and issued regularly at stated 
periods, as weekly, monthly, or quarterly." 

The Ibcaï appraiser reported to the collector that the merchandise 
was pictpjrtal sheets intended to be given away with the German 
édition of the New Ypr^ Daily News. No testimony was taken by 
the board of gênerai âppraisers, and that board, in its décision, 
fôund, insuljstance, that the publication was an éight-page pictorial 
paper, "îîew Yorker Lustige Blaetter;" that thèse papers contained 
stories, poems, sélections of German humor, and other current 
literature; that they were issued weekly; that they were to be used 
as suppléments to the German édition of the New York Sunday 
News. As conclusion of law, the board found that they were 
"periodicals," within paragraph 657 of the tarifï act, and duty 
free, thereby sustaining the protest of the importers. The collector, 
thereupon^ by pétition, appealed the case into the circuit court, 
under the provisions of the customs administrative act of June 10, 
1890; and the board of United States gênerai âppraisers made its 
i«turn to the court, sending up therewith samples of the printed mat- 
tep in question. An order for the taking of further évidence in 
the circuit court was obtained on the part of the government, and 
testimony was accordingly taken before a référée appointed by the 
court. From this testimony, it appeared that the suppléments in 
question were printed in Munich, Germany; there beiiu? in that 
city a Germaji publication called "Lustige Blaetter," which appeared 
there in very large éditions, furnished to différent German news- 
papers as a supplément, with varions and différent headings and 
devlces,. appropria te to the newspapers issued in German cities; 
that this "New Yorker Lustige Blaetter" was specially printed in 
Munich, Germany, for the New York Daily News, and was furnished 
with a spécial heading, representing the Brooklyn Bridge, and the 
Statue of Liberty in New York Harbor; that upou thèse supplé- 
ments appearçd the statement, in German, that they were issued 
or printed or published (according to the translation of the German 
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worda used) by the New York Daily News at 31 and 32 Pa,rk row, 
New York City; that thèse suppléments were numbered regularly 
during the year, from 1 to 52, but coutained no date upon any of 
the numbers. The Gennan édition of the New York Sunday News, 
published weekly, contained an advertisement each week referring 
its readers to the gratis supplément by such and sueh a number. It 
was also shown that thèse comic German extras were received in 
iuToices containing usually two numbers, in large lots, of many 
thousand copies, and were, after importation, issued regularly, by 
numbers, with the Sunday édition of the New York German Daily 
News. 

On the trial in the circuit court, it was contended on behalf of the 
government that the uncontradicted évidence showed that the comic 
extra was merely printed in Munich for the New York Sunday News, 
with spécial headings, and the statement that the extra was pub- 
lished in New York City, and that the publication had never been, 
and was not, regularly issued in Germany, so as to bring it within 
paragraph 657 of the free list of the tariff act, but that it became a 
periodical only when issued with the weekly édition ,of the German 
Sunday News in New York City. The importers' counsel insisted 
that the publication was regularly issued in Germany in weekly 
numbers fumished regularly to many newspapers in that country, 
and also to the importers in question, and that it was, whèn îin- 
ported, a periodical, entitled to free entry, under paragraph 657 of 
the free list. After délibération the court handed down the fpl- 
lowing opinion, sustaining the claim of the collector and of the 
United States, and reversing the décision of the board of gênerai ap- 
praisers. 

Henry 0. Platt, U. S. Atty., and James T. Van Rensselaér, Asst. 
U. S. Atty., for the collector and the United States. 
Stephen G. Clarke, for the importers. 

WHEELER, District Judge (after stating the facts). A periodical 
is published in Germany. A part of the Sunday éditions is printed 
in German, with, a heading for the place of publication of the New 
York Daily News in New York. This is imported by the New York 
Daily News in bulk, and issued as a supplément to the New York 
Daily News Sunday édition, without date. The board of gênerai 
appraisers hâve classifled this importation as periodical, free, and 
the collector has appealed. Periodicals are made free with a pro- 
viso, among other things, that they are to be issued regularly, at 
stated periods, as weeldy, monthly, or quarterly. Those imported 
are not issued at ail as periodicals before importation. They are 
like patent insides or outsides of newspapers, sold partly printed, 
to be completed for publication. They appear to be, therefore, 
printed matter, dutiable at 25 per cent., under paragraph 423 of 
the act of 1890, rather than a periodical, under paragraph 657. The 
judgment of the board of appraisers is reversed. 
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EMpi^ià STATE NAlJCi ào. t. AMBRIOAN S. L. BTJTTON 00. et al. 

(Circuit Court, p. Ehode Islana. May 26, 1894.) 

No. 2,423. 

1. Patbnt— Décision of Patent Office. 

A décision of the patent office awardlng a patent after an Interférence 
contest In whlch the novelty of the invention is questioned does net rank 
as a Judid^l détermination of that question, upon wliich a preliminary in- 
juncOoji may be based. 

2. SAMB— Esis JUDICATA. 

A decrée enjolnlng the Infrlngement of a patent In a suit, where the only 
défense Interposed is the clalm that the défendants own the patent, does 
not raisè tfae presUmptlon of tlie validity of the patent in a second suit, in 
whtch Itg; validity is directly in issue. 

Suit by the Empire State Nail Company against the American S. 
L. Button Company and others for Injunetion. Oomplainant moves 
fop a preliminary injunction. 

W. R. Perçe and Alan D. Kenyon, for complainant. 
W, B, yintiéilt, for respondents, 

CARPÈÏf'tÈR, District Judge. This is a motion for a prelim- 
inary injunction under à Mil in equity to restrain an alleged in- 
fringemçnt of letters patent No. 370,614, issued September 27, 1887, 
to Thomas F, N. Finch, for fumiture hails. The grounds on which 
the motibn ia based are: First, the décision of the patent office 
on the question of priority of invention; and, Secondly, the decree 
of the circhit cdurt for the sôuthern district of Netp York in the suit 
brought by this complainant againSt Edward H. Faulkner and 
others. The respondents Bailey and Talbot were the patentées of 
the device in question ùnder letters patent No. 248,269, and were 
put in interférence with Finch, under whom the complainant claims; 
and the contest was ended by an award of priority to Finch. In 
that proceeding thèse respondents made the point that no patent 
should issue, because the device had been in public use for two 
years, and tMs issue was also decided against them. The patent 
hère in suit then issiied. The décision of the patent office, which 
was conflrmèd on appeal, making the observation that there is no 
provision of law for the raising and décision of this question in the 
patent office, still goes on to décide the question on the ground that 
it is withiâ the inhérent power of the commissioner to look into the 
question %^hen raised, for the pnrpose of enlightening his con- 
science in thé matter of the issue of the patent. The examiners in 
chief add that the proceeding at most is merely to détermine whether 
a patent shâll issue, and that the rights of the parties remain un- 
affected to test the matter in the courts, where a décision may be 
reached "which shall hâve the binding force of an adjudication, de- 
termining the rights of the parties." This statement expresses, as 
well as I could hope to express it, my opinion that this décision is 
not to rank as a judicial détermination, on which I could properly 
rely in ordering a preliminary injunction. 

The Faulkner suit was brought to enjoin those respondents f rom 



DENNING V. BRAY, 651 

selling certain buttons whlch ihej had purchased from the respond- 
ents in this suit, and thèse respondents undertook and carried on 
the défense of that suit. A plea was flled that the respondents 
hère are the owners of the patent hère in suit, and issue was joined, 
and on hearing determined for the complainants and a decree was 
thereupon entered, from which an appeal is uow pending. I hâve 
no doubt that the respondents hère, as the évidence is on this motion, 
must be held to hâve been the real respondents in the Faulkner 
suit T^ey are therefore bound by the issue of that suit as to the 
spécifie acts charged in that suit. The complainants hère contend 
that they are also bound by the flnding in that suit so far as 
it relates to the validity of the patent, and therefore cannot be 
heard to dispute it. I flnd, however, that the reason why a former 
judgment may properly be used as the basis for a preliminary injunc- 
tion is because the issue in the pending bill has once been made 
and argued and decided, and therefore the prevailing party is pre- 
sumptively in the right. If the decree be by consent, although it 
equaily binds the property there in dispute, still it may net be cited 
in another action as raising any presumption on the question formerly 
determined by the decree. In the case at bar the validity of the pat- 
ent is disputed, and that question was not in issue in the Faulkner 
suit. No testimony thereon was taken, and it was not argued. The 
decree, indeed, was made establishing the patent, but that decree 
was founded on the constructive admission of the equity of the bill, 
which is implied in filing the plea. This admission is only for the 
purpose of the suit, and does not bind the respondents otherwise. 
For the purpose, therefore, of informing the court hère on the solu- 
tion of the issue hère raised as to the validity of the patent, it 
seems to me the decree in the Faulkner suit has no more weight 
than would be given to a decree entered by consent The motion 
will be dismissed 



DENNING et al. v. BEAY et al. 

(Circuit Court of Appeals, Second Circuit. May 29, 1894.) 

No. 114. 
Patents— Intbrest op Partners. 

An agreement provided that any Invention in a spécifie article made by 
elther one of the parties thereto should be owned jointly, and recited the 
object of the agreement to be the building up of a good business in the 
article patented. Held, that whatever right each acquired under this 
agreement in a patented invention of the other was only such as would 
accrue to him as a member of a partnership, and upon the terminatlon of 
the partnership the interest of each in the invention of the other would 
cease. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by Morris P. Bray and Oscar Lublin against 
Edwin J. Denning and others for infringement of letters patent 
No. 440,246, granted to Morris P. Bray for a dress stay. There was 
a decree for the complainants (56 Fed. 1019), and the défendants 
appeaL 
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WUli£ya A- Jenner, for appellaata, 
„ Charles É. Mitchell, for appellees. 

Beforè WaLLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAGOMBE, Circuit Judge. Tlie patent is for a dress stay. It 
was issued. November 11, 1890, on application dated July 29, 
1890, to tHe inventer, Morris P. Bray. By a written assignment, 
dated May 2, 1891, and recorded in th.e patent office June 4, 1891, 
Bray transferred to Oscar Lublin one-half of ail his right, title, 
and interest in said patent. The défendants, E. J. Denning & 
Co., are dealers in dry goods, notions, and fancy articles, and as 
such hâve sold dress stays wliich are concededly within the claims 
of the patent The stays so sold were made by the flrm of Stew- 
art, Howe & jilay. As the record title to the patent is in the com- 
plainants, its validity in no way assailed, and infringement con- 
oeded, défendants can justify their dealing in the articles only by 
shpwing that they had the right to sell them. This they seek 
t05 do by proviiig that Stewart, Howe & May manufactured the 
articles under a' license from one John Kendrick; and upon the 
défendants rests the burden of showîng that Kendrick, though not 
an owner of record, had the right to license manufacture under 
the patent. The contention that John Kendrick is the équitable 
o^v^ner of an undivided one-half interest in the patent in suit is 
based upon a written agreement between Bray and himself dated 
November 1, 1889. Kendrick testifies also to an earlier agree- 
ment between them, which he says was executed May 12, 1888, 
and produces a draf t or copy thereof signed and sealed by himself. 
Bray dénies ever having signed this earlier agreement. Of each 
of thèse men (Bray and Kendrick), it may be said that his narra- 
tive of his own transactions, his letters to his varions associâtes 
(a correspondence with which the record is fiUed ad nauseum), and 
his individual conceptions of fair dealing, as evidenced by his 
conduct, must impress whoever studies the case vi^ith the convic- 
tion that his unsupported testimony is entitled to but little weight. 
As to this alleged flrst agreement, therefore, the évidence standing 
oath against oath, and both witnesses being of doubtful veracity, 
défendants hâve failed to sustain the burden they assumed. The 
niaking of the agreement of November 1, 1889, however, is con- 
ceded^ and some antécédent circumstances are sufaciently proved. 
Spme timç in 1888, Bray and Kendrick, who had been jointly in- 
terested in some corset patents, and had frequently traveled to- 
gether as salesmen, began to discuss the desirability of going into 
the business of making and selling dress stays. In October, 1888, 
Bray applied for a patent on a garment stay consisting of two steels 
in paraUel pockets, combined with a cord at the edge of the stays, 
thecord being introduced in the process of weaving. Patent was 
issued therefor on Jauuary 22, 1889 (396,533), to Bray, assigner 
of one-half to Kendrick, and upon this patent the invention cov- 
ered by the patent in suit is concededly an improvement. The 
varions discussions between Bray and Kendrick as to going into 
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the dress-stay business found ûnal expression in tlie agreement 
of NoTember 1, 1889, wMch was recorded in the patent office Octo- 
ber 30, 1890. It is as follows: 

"Whereas, Morris P. Bray, of Ansonia, Conn., and John Kendrlck. of St. 
Louis, Mo., are jointly owners of letters patent dated January 22, 1889 (No. 
396,533); and whereas, it Is mutually agreed by and between said Bray and 
Kendrick to share and share alike in said letters patent, and ail other inven- 
tions to be made appertaining to dress or garment stays (outside of corset 
stays), it is hereby agreed as follows: Witnesseth, the said Bray and said 
Kendrick, for and in considération of one dollar each to the other paid, the 
receipt of which is hereby acknowledged, hereby agrée not to sell any part 
of said letters patent dated January 2?, 1889 (No. 396,533), nor to license any 
other parties to make said dress stays under said patent, or to make or sell, 
or cause to be made or sold, any of said stays, excepting as shall be sold or 
made, or caused to be made and sold, jointly by said Bray and Kendrick. 
It is hereby further agreed that neither party shall make any new invention 
on dress stays, or cause to be made any nev? improvements In dress stays, 
independent of the other party, and that any and ail inventions and improve- 
ments, either mechanical or design, shall be owned jointly and mutually by 
said Bray and said Kendrick. The object of this agreement is to create and 
bulld up a good business on dress stays, said business to be owned and shared 
mutually and equally by said Bray and said Kendrick. It is hereby further 
agreed that, In case any new invention is made by either said Bray or said 
Kendrick which the parties to this agreeement should not wish to adopt, the 
party making the invention shall not negotiate for its sale or use to any other 
parties without the written consent of the other party. In witness whereof, 
we hâve this Ist day of November, 1889, set our hands and seals. 

"Morris P. Bray. [Seal.] 
"John Kendrick. [Seal.] 
"Witness: Geo. M. Treat" 

Tb.e learned judge who tried the case at circuit construed this 
agreement as providing that whatever rights either might, by its 
tenus, acquire in future inventions of the other, should be "quali- 
fled down to the requirements of the business" they were under- 
taliing to build up, and that when that business ceased each pat- 
ent for an improvement should remain the property of the individual 
inventor, unqualifled by any further interest of the other therein. 
We are of the same opinion. The provisions of the agreement, 
undoubtedly, secured to each an équitable interest in any patent 
for an improvement taken out by the other, but precisely what that 
interest was must be determined by a considération of the whole 
document. The object to be accomplished by the agreement is 
expressly stated to be the création and building up of a good busi- 
ness in dress stays, which business was to be owned and shared 
mutually and equally by both. AU provisions in the contract 
which are at ail susceptible of a double meaning must be so con- 
strued as to harmonize with this fundamental object. Manifestly, 
the underlying considération for the contributions of each to the 
common purpose is the profit anticipated from the création and 
sharing in such business; and a court will not be astute so to con- 
strue it that, in the event of the considération failing, the unexpend- 
«d contributions of either should stiU remain the property of the 
other. Assuming that Kendrick had invented and applied for pat- 
ents on several valuable "improvements" within a month after the 
making of the agreement, and then died before the business contem- 
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plated had béen created orbtiilt np,— -befote even a single stay had 
been sold or contracted forj^ould it be reàsonably contended that 
it was the intention of the parties that the new patents sbould 
issue one-h.aif to Bray? Or was it the intent of the agreement 
to give tp both such an ownership of patents for the invention» 
of each as would enable each noninventor to create and build up 
a business bylicensing outsiders, independently of the other? There 
seems but one answer to tbese questions, and the language used 
by the contracting parties, when taken as a whole, expresses what 
appears to hâve been their intent - As to the patent already owned 
in common (that of 1889), each agrées not to sell his share, nor to 
give any license to make stays thereunder, nor to make or sell, or 
cause to be made or sold, any of said stays, except jointly. As 
to new inventions, each a^teed not to make improvements inde- 
I>endent of the other, and that ail inventions and improvements,^ 
either mechanical or design, shall be owned jointly and mutually 
by them; but they do nOt provide for any assignment of patents 
to be issued for such inventions or iihpi'ovenients, and state tiiat 
the object of the agreement is the création and building up of the 
business in which, by the agreement, they became partners. As 
to inventions of either Which both may not "wish to adopt," — 
that is, to put into their mutùal business, — they secure themselves 
against possible compétition from outsiders by a clause providing 
that the party making the invention shaU not negotiate for its 
sale or use without the written consent of the other. Whatever 
right each acquired under this agreement in a patented invention 
of the other was therefore only such as would accrue to him as 
a member of the partnership, to which, during its existence, and 
for its business use, the invention was contributed by the other. 
Otherwise than as a member of the partnership, or for purposes other 
than those which that partnership was formed to accomplish, he ac- 
quired no intereSt, légal or équitable, in such patents; and upon 
the termination of the partnership the interest of each in the in- 
ventions of the other would cease and détermine. 

This consfruction of the agreement renders it unnecessary to 
review the long narrative of subséquent events, — the arrangements 
which Bray and Kendrick made with Lublin ; the formation of the 
firm known as the "Twin Dress-Stay C3ompany;" its dissolution, 
and the papers executed upon such dissolution. Appellants' coun- 
, sèl concèdes in his brief that the agreement of November 1, 1889, 
created between Bray and Kendrick a partnership relation, with 
no stated term, and terminable at will. It is plain, upon the évi- 
dence, that it was so terminated long ago, and the mutual busi- 
ness of the partners abandoned by both. There is nothing to 
overcome the prima facie proof of invention by Bray, which the 
letters patent afford; and, the partnership business to which it 
was temporarily appropriated having terminated, ail équitable in- 
terest of his former partner therein ceased. Défendants having 
failed to make ont the défense of license, the deeree of the circuit 
court was correct, and judgment is afflrmed, with costs. 
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ELBOTRIO RY. CO. OP THE UNITED STATES v. JAMAIOA & B. R. CO. 
(Circuit Court, E. D. New York. May 3, 1894.) 

1. Patents— Anticipation— Cancbllation—Bstoppel. 

Complainant applied for a patent for an improvement in electric rail- 
ways. He was informed by tlie patent office that his application sliowed, 
but dld not claim, the same invention covered by a pending application; 
and upon its suggestion he added claims covering the same. An intr- 
f erence was then declared, and it was decided in his favor. It was after- 
wards held that thèse additional claims covered magnéto machines, as weli 
as dynamo machines, and that they were consequently anticipated by an 
existing British patent; whereupon complainant canceled them, and a 
patent was issued on the original claims. The canceled claims, which 
were made to conform to the broad construction which the patent otflce 
placed on the patent, embodied substantiaUy the same combination as the 
claims which were allowed. Edd, that their cancellation, sbowing his ac- 
quiescence in the holding of anticipation, did not estop complainant to in- 
sist upon his own narrower construction of the original claims as em- 
bracing only dynamo machines, in order to avoid anticipation of fhciu, 
also, by the same patent that caused the rej action of the additional claims. 

2. Same- Prior State dp Art — Electric Railwats. 

Letters patent No, 407,188, granted July 16, 1889, to Stephen D. Fie d, 
for improvements in electric railways, claimed "the combination of a sta- 
tionary dynamo-electric generator, drlven by a suitable motor; a circuit 
of conductors camposed, in part, of an Insulated or detached section of the 
Une of rails of a railroad track; a wheeled vehicle movable upon or along 
sald insulated section of track:; an electro-magnetic motor mounfc d upon 
said vehicle for propelling the same, and included in sald circuit of con- 
ductors; and a circuit controlling device placed upon said vehicle." Held 
that. In View of the prier state of the art, as shown by British and Frencli 
patents and the experiments of American inventors, the only improvement 
Involved in Fleld's combination was the sélection of a generator producing 
a sufficient current to operate the railway, and this did not eonstltute in- 
vention. 

S. Same — Sdfpicibncy op Caveat. 

One Stephen D. Fleld flled a caveat in the patent office intended to cover 
a proposed improvement in electric railways, which consisted substantiaUy 
of a stationary dynamo-electric machine whose wires connected with rails 
which, together with the wheels of the vehicles which were to run there- 
on, served as conductors of the current to a secondary dynamo-electric ma • 
chine placed on the vehicle itself, and geared to its axles. Thereafter, on 
July 16, 1889, letters patent No. 407,188 were issued to him for such im- 
provement; but in the patent, instead of using the rails as conductors, and 
the wheels as collectors, he made use of a third rail and an additional col ■ 
lector. Udd that. In view of this déviation, and of the fact that the caveat 
does not describe either generator or motor, It is not such a complète and 
exact description of the invention as wlll entitle the patent to priority as 
of the date of the caveat. 

4. Same — Assi&nment— Estoppei,. 

Pending an interférence declared by the patent office between applica- 
tions for patents flled by Stephen D. Field and by Thomas A. Edison, 
complainant corporation was formed for the purpose of developlng under 
one management the inventions of thèse two parties, and both patents 
were assigned to it. Af ter a time the stocliholders representing the Edison 
interest refused to advance any more money to further the ends of the 
corporation; and it was finally agreed that each party should résume what 
it had put into the enterprise. The complainant assigned ail its rights 
in Edison's patents to the General Electric Company, representing the 
Edison Interest; and that company transferred to complainant ail the 
stock received by it as its share of eomplainant's assets. Uéld, that thia 
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waa a mère transfer of stock In complalnant corporation, and was not 
BudÉi s salé to It of tHe Fleld patent, or any interest thereln,:as wonild estop 
the Cteneral BUectrlc Company to question the valldity of such patent 

This was a suit by the Electric Eailway Company of tlie United 
States against tlie Jamaica & Brooklyn Eailroad Company for in- 
f ringement of a patent 
Edmund Wetmore and E. M. Marble, for complainant 
Frédéric H. Bétts, H. W. Seely, ànd Eaton & Lewis, for défendant. 

TOWNSEM), District Judge. TMs is a final kearing on a bill 
in equity alleging inf ringement of letters patent No. 407,188, granted 
July 16, 1889, to Stephen D. Field, for improvements in electric 
railways, and assigned to the complainant The défenses are: 
Déniai of Infringement anticipation by prior patents printed publi- 
cations and prior inventions, insuflacient description and spécifica- 
tion, want of patentable novelty, and abandonment 

The eTidence of infringement applies to the first daim only of 
said patent, which is a» foUows; 

; "The combination, substaûtlaUy as herelnbefore set forth, of a statlonary 
dynamo-electrlc generator, driven by a sul table motor; a circuit of conduct- 
ors, composed in part of an insulated or detached section of the Une of rails 
of a railroad traek; a wheeled vehicle, movable upon or along said Insulated 
section of track; an eiectro-magnetic motor mounted upon said vehide for 
propelling the same, and included in said circuit of conductors; and a clrcult- 
controlling device placed upon said vehicle." 

It does not seem désirable at this point to reyiew the history of 
the development of the use of electricity as a motive power. Such 
considération of the state of the art as bears directly upon the ques- 
tions decided wUl be presented in connection with the discussion 
of the éléments of said claim and the défenses thereto. Except 
as to one of the détails of construction covered by said claim, hi- 
f ringement is proved. The complainant admits that every élément 
of the combination existed in the art at the date of the alleged 
invention, and that ail had been employed in a variety of combina- 
tions. It further admits that prior to Field's application for a 
patent, a pfin1;ed publication, disclosing substantially the same 
combination, was flled in the library of the patent office; and that, 
prior to bis practical application of his alleged invention, others had 
successfully .operated electric railways embodying to a greater or 
less degree the éléments of said combination. It is further ad- 
mitted, or satisfactorily appears from the évidence, that, prior to 
Field's application, other patents had been granted, or other ap- 
plications flled, which either fuUy described said aUeged invention, 
or described every élément except the spécifie circuit controUer, 
or the particular kind of electric generator alleged to hâve been 
specifically claimed in said patent; and that practical circuit con- 
trollers wgre well known in the art long prior to said alleged in- 
vention. As to the generator, it is admitted that none of the im- 
provements which resulted in thé production of a machine were due 
in any way to the patentée, and that ail he did in this respect was 
to sélect from among such well-known generators that species oi 
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generator which was capable of doing the work he desired to do. 
Thèse statements are made in this connection, not for the purpose 
of showing that there was no invention on the part of the patentée, 
but because it appears therefrom, in connection with detaUs here- 
after to be considered, that Field was in no sensé a primary inventer 
of an electric railway. The most that can be said of his patent is 
that, at a time when the art pertaining to the question of the prac- 
tical application of electricity to the propulsion of vehicles had 
reached a stage of development which snggested greater adapta- 
bility to such uses, he filed in the archives of the patent oiHce a 
caveat which, it is claimed, flrst described a successful union of the 
well-known essential éléments in the art of electric railways. If, 
in said caveat, he did thus flrst state a complète conception of his 
combination, he is clearly entitled to a patent therefor, assuming 
such conception to embody invention, and not to be a mère carry- 
ing forward of other conceptions resulting in an improvement in 
degree. 

The flrst claim of complainant's patent contains the following 
éléments: 

"(1) A statlonary dynamo-electric generator driven by a sul table motor; 
(2) a circuit of conductors, composed In part of an Insulated or detached sec- 
tion of the Une of rails of the railroad track; (3) a wheeled vehicle, movlng 
npon or along sa'id Insulated section of track; (4) an electro-magnetic motor, 
mounted upon said vehicle, for propelling the same, and included in said 
clrctiit of conductors; and (5) a circult-controlllng devlce placed upon said 
vehicle." 

The parties are in conflict as to the meaning and scope of the 
term "dynamo-electric generator." It does not seem material hère 
to review the mass of expert testimony upon this question. The 
experts for défendant claim that in May, 1879, the date when Field 
flled his caveat, the term had no spécial signiflcance. It was 
applied by some writers to ail mechanical generators of electricity, 
including self-excited machines or separately-excited machines, ma- 
chines having permanent magnets or those having artiflcial mag- 
nets. Other writers conflned the use of the term to those machines 
having a core of soft iron or steel, wound with wire, and which were 
artiflcially magnetized by having a carrent of electricity sent 
through the wire, as distinguished from the original and older 
machines, employing a permanent or ordinary magnet. It must 
be admitted that the nomenclature selected by Field is unfortunate, 
and possibly misleading, for even the expert for complainant, in 
attempting to explain the term "dynamo-electric," at flrst gave it 
such a meaning as would exclude the machine used by the défend- 
ant, and relieve it from the charge of infringement. Assuming, 
however, that the patentée intended to designate some machine 
composed of electro-magnets as distinguished from permanent mag- 
nets, it appears that no détails of construction are indicated, and 
no principle of opération suggested, whereby a person skilled in 
the art would be guided in the sélection of such a dvnamn-electric 
machine as would be efficient to accomplish the desired resuit. 
The language used in the claim is "a stationary dynamo-electric 
V. 6 lF.no. 6— 42 
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generator;" the spécification says "a dynamo-electric or other suit- 
able stationary generator." It furthermore does not seem im- 
portant that the patentée is claimed to hâve heen the flrst to ob- 
serve the capacity of dynamo-electric machines to automatically 
regulate themselves for changes in currents, because such self- 
regulating capacity is not peculiar to dynamo-electric generators, 
but may be possessed by any generator; because such capacity in 
dynamo-electric machines was known to electricians before the 
application for this patent was filed; because the spécifications 
fail to indicate that the patentée had any idea of such capacity; 
because his allegedprior observations and expérimenta in this Une 
were not applied to the running of a railway; because it appears 
that Thomas A. Edison was the first to apply a machine possessing 
such eapacity to the running of an electric railway; and, finally, 
because complainant's expert admits that said earlier observations 
and experiments of the patentée in San Francisco did not mark 
any important advance in the art, or show any material différence 
between the arrangement of his machines and that of prior ones 
for similar purposes, and that the greater transmission of power 
was pcimarily due to his having larger machines. The facts stated 
in tMs connection wîll hereafter lie referred to in connection with 
other matters, as bearing upon the question whether the patentée 
contributed anything to the art of electric railway propulsion, or 
by his statement so taùght the world how such alleged conception 
could be utilized as to entitle him to claim the exclusive right to 
such conception. They seem to show that the only reason why a 
dynamo-electric generator was suggested was because it was well 
known that the permanent magnet could not be made to generate 
as much force as the artificial magnet. In other words, the use 
of this term by the patentée merdy served to suggest that by a 
sélection from a certain class of well-known machines a greater 
power woùld be obtained than had been obtained from the machines 
theretofore used. 

Before proceeding to the considération of the gênerai claim of an- 
ticipation, it seems désirable to review the history in the patent 
office of said patent, especially as to its bearing upon the fifth élé- 
ment df the combination claimed,^the circuit controller. On May 
21, 1879, said Field filed in the patent oflace a caveat, the substan- 
tial portions of which are as follows: 

"I propose to propel cars along tracks by means of electriclty In substan- 
tially the foUowlng manner, referrlng to the accompanying drawings: I wlU 
station a dynamo-electric machine, A, at some convenient point along the 
track, and connect the positive and négative wires, b, c, of the machine with 
two rails, so that the rails wlll serve as condnctors. Ail the wheels, d, e, on 
one slde of the car, I will insulate from their axles. On board of the car I 
wlll placé a secondary dynamo-electric machine, f, and gear it to one or both 
of the axles of the car. Now, if a current be sent from the primary dynamo- 
electric machine at the central station along the rails or along a supplemental 
conductor attached to thg rails, the secondary machine on board the car -wlll 
be actuated, and Its power transmitted to the axles of the car for propelling 
it along the track. By uslng a suitable current reverser on the car, the di- 
rection of the current can be changed at will, so aa to run the car In either 
direction." 
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"Having thus described my invention, as far as at présent completed, wliat 
I claim and désire to secure by caveat is the above-described or similar 
method of propelllng cars on tracks." 

On March. 10, 1880, Field filed an application for tke patent in 
suit. In the spécification he states tliat "an electro-magnetic motor 
of any well-known and snitable construction is mounted upon the 
said car," and that the necessary electric power to operate said 
motor is to be supplied by "a dynamo-electric or other suitable sta- 
tionary generator of electricity." The flrst claim includes the sta- 
tionary dynamo-electric generator in express terms. This claim 
was rejected upon citation of anticipations by an English patent to 
Bellet & De Rouvre. Thereupon counsel for Field attempted to 
distinguish the English patent on the single ground that it did 
not call for the insulated section of track covered by Field's first 
claim. The rejection being still insisted on, said claim was amended 
by the addition of "a circuit-controUing device, placed upon said 
vehicle," and was again rejected on said référence; and afterwards, 
on further références, on the ground that, "if the référence is suffl- 
ciently explicit to enable one skilled in the art to construct the 
deyices entire, there would be no invention in putting a circuit 
breaker on the engine." After reconsideration, appeal, allowance, 
amendments, and notice of interférence, on July 21, 1881, a spécifi- 
cation, practically the same as that of the patent in suit, was flled, 
having flve claims, the flrst being the same as that now in' suit. The 
fourth and flfth claims were inserted July 21, 1881, upon the sug- 
gestion of the patent office that the application showed, but did not 
claim, an invention shown and claimed in another pending applica- 
tion; and the statement that, if such amended claims should be 
ûled by Field, he would be made a party to an interférence with said 
other applicant. Said claims were as f ollows : 

"(4) The eombination, substantially as hereinbofore set forth, of a rallway 
track, one or more stationary dynamo-electric generators; electrical con- 
ductors extending from said generator or generators along tlie Une of said 
track, and consisting wholly or in part of tbe rails thereof ; vehlcles movable 
along said track; electro-dynamo motors flxed upon said vebicles for impart- 
ing motion thereto; and wheels supporting said vehicles upon tbe track, and 
also serving to maintain continuons electrical connection between said gen- 
eratoi' and motors. (5) The eombination, substantially as hereinbefore set 
forth, of one or more stationary dynamo-electric generators; one or more 
prime motors for driving the same; a conducting circuit, formed wholly or 
in part of insulated Unes of rails of a railway track; a wheeled vehicle mov- 
able upon or along said Unes of rails; one or more electro-dynamic motors 
for impelling said vehicle, one pôle of said motor or motors being electricaUy 
connected with the stationary generator through one Une of conductors, and 
the other with the Une of conductors, for completing an electric current be- 
tween the stationary generator." 

Thereupon an interférence was declared between Ernest W. 
Siemens, Thomas A. Edison, and said Field upon the question of 
priority of invention as to the subject-matter of the fourth and 
flfth claims, which was decided in favor of Field. In 1886, another 
interférence was declared between Field, said Siemens, and George 
F. Grreen upon the priority of invention as to the subject-matter 
of said first claim, and this also was decided in favor of Field. But 
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in the said décision of the commissîoner of patents te stated that 
Le was impressed witH the similarity Ijetween the invention claimed 
by Field and that set forth in a British patent to Clark, No. 1,386, 
and had, therefore, directed "the case of Field to be returned to the 
primary examiner, who will consider whether the invention cov- 
ered therein is patentable in view of Clàrk's patent, taken in con- 
nection with the other state of the art." He subsequently stated 
that he had referred the application to a spécial committee, to 
advise him "whether the Clai'k patent was an anticipation of the 
Field application, or of any part thereof, without référence to the 
condition of the state qt the art generally;" and that, as a resuit 
of the report of said committee, and of his examination of the Clark 
patent with the aid of said report, he found that the flrst three 
claims of Field's application were not anticipated thereby, whUe the 
fourth and flfth claims were anticipated thereby. He then added: 

"I therefore r:mand Fiéld's appUcatiôij to the prljnary examiner, with in- 
structions to reject cîarms 4 and 5 therein, and thereby enable Field to take 
such steps as he may see proper, elther to appeal, amend, or cancél." 

Thereiipon, on April 1. 1889, counsel for Field canceled said fourth 
and flfth claims. 

Défendant contends that said claims cover practically the same 
combination as the flrst claim, except that they do not contain the 
"insulated section of track" or the "circuit-controUing device." It 
is not material hère to consider the question of the track section. 
And défendant argues that the patentée, having acquiesced in the 
action of the patent office, and erased .said claims as anticipated by 
Clark, cannot now contend that the: same éléments in the flrst claim 
are not so anticipated. Complainant claims that, although the other 
éléments of the combination covered by the flrst claim are contained 
în the fourth and flfth claims, the broad construction put by the pat- 
ent office upon said claims so as to embrace a magnéto-machine, the 
structure contained in the Clark patent, and to therefore reject said 
claims, does not prevent the patentée, after having acquiesced in 
said rejèction, to claim a narrower construction as to the flrst claim, 
covering only a dynamo machine. Complainant, for this reason, and 
because said fourth and flfth claims were inserted at the request of 
the patent office in order to raise an interférence, dénies that the pat- 
entée is estopped to claim a construction of the flrst claim, justifled in 
View of the state of the art, but différent from the construction put 
upon the claims which hâve been erased. It is admitted that such 
construction could not hâve been claimed if said claims had not 
been erased. The flrst claim of the patent in suit, as it now stands, 
had been allowed when, on July 12, 1881, the patent oiflce notifled 
the patentée, as already stated, that his application showed, but did 
not claîm, a certain invention claimed in a pending application, and 
that, if he should insert such claims, he would be made a party to 
an interférence, but not otherwise. Thereupon, for the single pur- 
pose of contesting the question of priority involved in said interfér- 
ence, claims 4 and 5 were added. As already stated, Field pre- 
vailed as to priority, but was afterwards defeated as to patentable 
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novelty, in view of the Clark patent, on said f ourth and flf th claîms. 
Whatever effect thèse acts, or the original claim of counsel before 
the patent oiHce, upon the r éjection of a similar claim or citation of 
the Bellet & De Eouvre patent, that said claîm differed from the an- 
ticipation in calling for an insulated section of track, may hâve, as 
showing the construction placed by the patentée upon the character 
or scope of his aUeged invention, it does not seem that thèse acts 
alone should estop the inventer from claiming such construction of 
said flrst claim as would otherwise be warranted in view of his spéc- 
ification and of the state of the art. The patentée, having exercised 
his right to erase thèse claims, and being estopped thereby to claim 
such advantages of construction as he might otherwise hâve asserted 
thereunder, cannot be also estopped to assert other and independent 
rights claimed to exîst under said first claim, which was not in issue 
in said interférence. The déclaration of an interférence by the pat- 
ent office merely raises a question of priority, not patentability. 
The patent olfice Virtually said: "The question of patentability is 
already decided in your favor as to claims 1, 2, and 3. The question 
of priority is also settled in your favor as to what you claim, but not 
as to what you may claim under our construction of your spécifica- 
tion." Whîle thèse fourth and fifth claims stood for the purposes of 
the interférence, the party may hâve been estopped to claim a 
broad construction of the same thing in one claim, and a narrow 
construction in another. But I do not understand that, by such 
acquiescence for the purposes of an interférence, the party is de- 
prived of the right to stand on his original construction of his former 
claim, after the interférence bas terminated, and the claims involved 
therein hâve been erased. Christie v. Seybold, 5 0. C. A. 35, 55 
Fed. 69. 

The évidence and brief of défendant présent an elaborate and for- 
cible discussion of the history of the development of the art of elec- 
trical propulsion, from Jacobi's beat, in 1838, down to and including 
the complète practical working railways of Siemens in 1879, Edison 
in 1880, and Field in 1881. This évidence is introduced chiefly on 
the foUowing grounds, namely: It being admitted that Field nei- 
ther Invented nor modifled a single élément of his combination, but 
it being claimed that he flrst selected an efficient generator and mo- 
tor, and flrst added an efScient circuit controUer, défendant claims 
that the state of the art shows either that such generators and mo- 
tors are so disclosed in the earlier patents and publications as to 
négative the claim of novelty, or that such generators and motors 
are so analogous as to négative invention, or that other patents, pub- 
lications, and completed working inventions, completely anticipate 
the actual invention of Field. In this latter connection, the con- 
struction of the caveat and its légal effect will be considered. Brit- 
ish patent No. 8,644, granted to Heniy Pinkus in 1840, describes an 
apparatus for propeUing railway carriages by electro-magnetic, vol- 
taie, frîctional, or other source of electrical motive power. It was 
also provided with a devîce for stopping, starting, and reversing the 
locomotive. Its bearing upon the question of anticipation w'ill be 
discussed in connection with other patents. The expert for com- 
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plainant shows that in thé then state of Ûie art no generator of elec- 
tricîty was known wMch wonld yield a sufficient current for the 
practlcal opération of this apparatus for the propulsion of railway 
carnages. But he admits that the electrical machine which Pinkus 
proptKSed to use was an operative one to a limited estent, and that 
the PinkUs patent contaiûs the combînation of ail the éléments of 
the flrst claim of the patent in suit, including a circuit controller, 
except the dynamo-electric generator. It Is to be noted that, while 
Pinkus speciflcally refers to certain generators of electricity, he does 
not confine himself to thèse, but leares the sélection of the best form 
to be determined, in view of the state of the art. British patent No. 
514, granted to H. W. Cook, in 1862, for an apparatus for propelling 
carriages by means of electricity, appears to be an impracticable 
device. The contrary is not shown as to the British patent to Bellet 
& De Rouvre, descHbed in Les Mondes, They, however, show a cir- 
cuit controUer, and the same other éléments in combination, as in 
the patent in suit. The criticisms of complainant's expert are sub- 
stantially the same as were made of the Pinkus patent. The Dug- 
more & Millward, Guyard, and Wesson patents are only important 
as showing what is practically admitted, — that at the date of the 
Cook patent methods for conûecting stationary sources of electricity 
with moTing vehicles were weU known in the art. British patent 
No. 1,386, granted to William Clark, in 1864, for electro-magnetic ap- 
paratus, and its application as a statiotiary or locomotive diiving 
power*, iè an important one in this connection. It will be remembered 
that the patent oflSce decided that this patent fuUy anticipated ail 
the features of the fourth and flfth claims, and of the flrst claim and 
the combînation covered thereby, except the circuit controller, and 
that the fourth and flfth claims, which, for the purposes of the 
présent inquiry, may be considered substantially the same as the 
flrst except as to such controller, were thereupon erased. This 
Clark patent described an improvement upon previous generators 
of electricity capable of use as a stationary means of power or on a 
locomotive. He described a dynamo-electric machine, in this sensé: 
that it was one in which the electric current was produced by the ro- 
tation of a coîl of wire in proximity to a magnet It is, perhaps, 
only nêcessary to say as to this patent that the claim of défendant, 
and the décision of the patent office that it anticipated Field, are 
supported by the testimony of complainant's expert, who admits that 
Clark described the same thîng as is described in the flrst claim of 
the patent in suit, minus the circuit controller. The explanation 
by counsel for complainant of thîs admission by their expert. Pope, 
that the Clark invention was the équivalent of the Field invention 
minus the Circuit controllers, is that Pëpe meant it was the équiv- 
alent, upon the broad construction of the patent office which made 
the Field patent include any kind of dynamo-electric generator, — 
that is, any kind of generator except one operated by permanent 
magnets. Counsel for complainant further shows that Pope claims 
that the motor of the Clark patent is utterly inadéquate to perform 
the work of the motor of the Field patent. There is considérable 
expert testimony to the efifect that the patent office was mistaken in 



ELECTEIC BY. CO. V. JAMAICA & B. B. CO. 663 

its flnding tliat the Clark patent did not contaia a circuit control- 
1er, and that a certain key shown in the drawings was capable of 
opération as such. This point does not seem to be material, and the 
présence of such controUer îs not proved. 

The French republic, on September 17, 1878, granted to François 
Alexander Boue, and on December 18, 1878, to Jean Chrétien, pat- 
ents for electrical apparatus for the propulsion of vehicles on rails 
or canals and rivers. Complainant contends that the Boue patent 
does not anticipate Field, because — First, Boue described a mag- 
néto as distinguished from an electro-magnet machine; second, he 
used a ground circuit; third, he does not distinctly state that hia 
current reverser is on the car. As to the flrst claim, complainant's 
expert repeatedly réfutes it by his direct testimony that Boue by 
the term "magneto-electrique" meant to describe, and did de- 
scribe, "dynamo-electric" generators, that the generator and motor 
proposed by Boue are of the same character as those of the patent 
in suit, and that both the Boue and Chrétien patents contain 
Field's motor and generator. If, as is suggested, Mr. Pope was mis- 
led in one instance where the term was mistranslated, — a sugges- 
tion which seems most improbable in regard to perhaps the most 
important patent in the case, and he has not been recalled to say 
so, — ^the court must accept his statement as it stands, supported 
by the évidence of the experts for défendant Furthermore, there 
is no suggestion that Pope was misled by any mistranslation of the 
term "magneto-electrique" in the Chrétien patent, and he testifies 
that it describes a "dynamo-electric generator." But, even if Boue 
merely described a permanent magnet machine, Mr. Pope admits 
that the résulte recorded in said patent justify Boue's assumption 
that his apparatus would be capable of propelling, upon a railway 
track, a vehicle of sufBcient size to be of actual commercial value. 
The third claim is sustained by the évidence. Boue suggests how 
to stop the carriage, or to cause it to go backwards, but does not 
state how a circuit controUer is to be constructed, or where located. 
That Boue used a ground circuit, and his contrivance was therefore 
impracticable, is refuted by undisputed évidence of practical opéra- 
tion of railroads in this country, where the ground only is depended 
on. Counsel for complainant has corrected said claim, and Pope 
admits that it would not necessarily involve invention to substitute 
a rail circuit for an earth circuit. Mr. Pope's criticism that the 
rails are not bonded in Boue's patent is immaterial, inasmuch as 
it is admitted that bonding of rails is old in the art, and is not es- 
sential to successful opération. That Boue connects his motor 
with the wheels of the car by gear wheels instead of a belt, which 
would be better, in Mr. Pope's opinion, is immaterial; for Pield 
States in his spécification that in practice he prefers to make use of 
such gear wheels; because the substitution of one for the other 
would not in volve invention, in view of the art; because there is 
no évidence that défendant uses a belt; and, if gear wheels are ex- 
cluded from the Field patent, it does not appear that défendant has 
iivfringed. Mr. Pope further says that he sees no reason why the 
traveling contact which Boue describes should not perform its in- 
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tended function satisfactorily. The objection tkat thé Chrétien 
patent only describes a magneto-electric machine has been already 
disposed of. The only other criticism applied distinctly to it by 
complainant is that, while it describes a circuit controUer on the 
car, which wUl stop or start it, or vary its speed, no provision is 
made for reversing the motion of the car. 

Much space has been devoted by défendant to an account of the 
experiments of George F. Green, of Kalamazco, Mich. He claims to 
hâve bagun to experiment with small electric motors and cars as 
early as 1856, ahd to hâve been constantly engaged in such expéri- 
menta until 1875, when he built an electric raUway, with a track 
more than 200 feet long, and on which he ran a car loaded with 
about â hnhdred pounds of weight by means of a battery connected 
with the car and rails, in thé same way as was afterwards described 
by Chrétien and Eield. The car was provided with a circuit con- 
troller, which both stopped and reversed the motion of the car. Aft- 
erwards, in 1879, he constructed and ran a car carrying four per- 
sons, and provided with a circuit controUer. Oh August 19, 1879, 
he filedan application for a patent, and, af ter varions vicissitudes, 
not necessary to be hère considered, he, in 1891, obtained a patent 
for a Stationary source of électricity, combined with a Une of con- 
ductors extending to and Irom the car, including the raUs, and 
energizing an electric motor on the car. The chief objection to 
Green's apparatus is that it was not operated by a dynamo-electric 
machine^ but always by à battery, as the gênera ter of électricity, 
although, in his application for a patent, he stated that any known 
and suitable source of électricity might be employed. It is fur- 
ther claimed that Green merely embodied his invention in a model, 
prior to the date of the invention of Field. On October 9, 1879, 
there was received at the patent-office Ubrary at Washington, a 
German periodical, containing a fuU description, with illustrations, 
of an electro-dynamic locomotive and train^ operated on and af ter 
May 28, 1879, in the Industrial Exhibition at Berlin, known as the 
"Siemens Electrical EaUway." It is unnecessary to explain the con- 
struction of this railway, as it is admitted that said publication dis- 
closed the same, or substantially the same, System or combination 
as is set forth in the flrst claim of the patent in suit, and that said 
railway was both practicable and successful. Several witnesses 
testify that, as early as May 18, 1879, Thomas A. Edison made 
sketches and working drawings showing the necessary détails for 
the construction of an electric locomotive with a stationary dynamo- 
electric generator, and a circuit controUer on the car. This was 
foUowed, in the spring of '1880, by the construction of a railway 
which was successfuUy operated for some months. 

This gênerai review df the state of the art has not included a 
discussion of the différences in détails of construction which dis- 
tinguish the aUeged anticipations, nor of the varions kinds of cir- 
cuit controUers or generators of électricity, because, after a Careful 
examtnation of thèse détails, it has seemed that a comparison be- 
tween them is not material in view of the conclusions reached. It 
appears that at least as far back as 1864 the gênerai idea of a sys- . 
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tem of electrical propulsion comprising a stationary generator of 
electricity, a circuit of conductors, a motor on said vehicle, and a 
switch, or circuit controller, was well understood in the art. This 
is shown by tlie Pinkus, Cook, Clark, and other patents already 
considered. With! the exception of the experiments of Green, there 
is no évidence of any material advance in the art of electrical rail- 
way propulsion after 1864 until atout 1878. The reason for this 
condition of affairs is to be found in the f act that, while the prin- 
ciple was weU understood, and its operative application demon- 
strated, no means had been discovered whereby the power produced 
by the steam engine or other source of power could be economically 
converted into electrical power. Consequently it was commercially 
cheaper to use the whole of such power directly, rather than the 
comparatively small percentage indirectly received through tho 
médium of electricity. But it is agreed that the invention of what 
is known as the "Gramme armature," and its development between 
1873 aûd 1878, obviated the diflSculties previously experienced, and 
gave a new impulse to the electrical transmission of power. It is 
unnecessary to explain its structure or mode of opération further 
than that it was a type of dynamo-electric machine capable of use as 
a generator or motor, and producing a uniform and constant cur- 
rent of electricity. The efflciency of thèse generators was greatly 
increased, about 1878, by a construction wherein the coils of the 
armature were made of large wire of low résistance. A new im- 
pulse was thereby given to the system of electrical transmission. 
Thereupon Boue, Chrétien, Field, Siemens, and Edison entered the 
fleld, each claiming to be the inventer of a combination whereby the 
electric railway might be made commercially practicable. Boue 
and Chrétien anticipated the earliest date claimed for Field's con- 
ception of his invention. 

Let us now inquire what is claimed or shown on behalf of Field's 
claim, flrst as to patentable novelty, and later as to priority. Per- 
haps ail the évidence that is necessarily material to the détermina- 
tion of thèse questions may be found in the admissions of counsel 
for complainant, or of their expert, or in the statements of the 
patentée himself. Counsel admits, as already stated, that Field 
was not the inventor of a single élément of the combination claimed 
by him. Every élément thereof, singly and in various combinations, 
existed, and was well known in the art. He did not invent any 
improvement in electrical apparatus, unless he may be said to hâve 
Invented the combination claimed. On this point, Mr. Pope testi- 
fies as foUows: 

"288 X-Q. None of the Improvements In electro-magnetic or magneto-elec- 
tric or dynamo-electric generators of electricity made between 1840 and 1880, 
and the resuit of whlch was to produce a machine capable of uso on an elec- 
tric railway, were due In any way to Mr. Field, were they? A. Not that 1 
am aware of." 

Let us now inquire what Field did. As to the generator, I quote 
from the cross-examination of Pope, the expert, when referring 
to the Pinkus patent: 
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i ^"Oïie; taproTement ii!ia!de« lar Mr. ï^eld in tJrfs partlcular I understand to 
lw,ve,been;^lie sélection ârom.aniong the generfttjjrs In existence at tMt date 
Ô£ arjspeci^ 6t genératoir wntdi was capable 6f flolng the work he deslred to 
d4 and whlcli had bëèn 1#<miglit Into exlstaice by the efforts of other In- 
ventôi» and Improvœs slncë the date of Plnkus' patent. 290 X-Q. Then, In 
that ïwspect, he dld preciSely what had been descrlbed In the French patent 
of Bou^, the French patent Of Chrétien, and the Organ for the Fortschrltte, 
dldn't heî À. So far as regards that eue elenient of the combinatlon, with- 
out reiPerting to anything else, that is what he dld. a91 X-Q. But that and the 
motbr até tte only éléments In which you flnd Fleld to difCer from Plnkus 
and Go0j£, arëtliey not? A.. Yes; I thlnk I hare ah-eady said that. 292 X-Q. 
And|he ^ne and Chrétien Ffench patents and the Organ for the Fortschrltte 
ail contaia yield's mbtor as well as hls generator? A. Yes." "37 X-Q. Do 
you' flùd'obin thé testlmony In'this case that thierè is any material uifferenco 
in Fl^d'ôHitàngement of hls machines over the -way in which such machines 
had befofe heettarranged for sjmilar purposes? A. No." 

It is ifaWîler shown by Pope that at the date of Field's applica- 
tion there were some dynamo-èlectric machines which had a com- 
parativelyhigh résistance, and were therefore unsuitable for the 
pnrposes contempla ted, while others of lower internai résistance 
would be sîiiiable. He was then asked: 

"187 X-Q; Tltten you conslder the direction In the patent to use a 'dynamo- 
electric tnachlne' as a direétloH to use one Of low Internai résistance in Its 
armature, dO youî Ai The patent does not speciflcally direct the constructor 
to do thls. Itmerely directs hlm to take a 'dynamo-electrlc machine,' and 
among thèse machines were at that date to be found those of différent ré- 
sistances, more or less suitabléfor the purpose. The patent does not tell him 
to sélect one of the lowest résistance he can flnd, but the gênerai knowledge: 
of the art at that date wtis imdoubtedly qulte sufflcient to teach him to do 
this." 

Mr. Pope f \irther says : 

"The spee|fl<iatlon of the patent In suit does not state speciflcally what 
kind of a dynamo-electrlc generator is to be used. • ♦ * The generator 
shown In figure 5 of the drawings, and referred to by the letter G, is merely 
a typlcal, conventlonal, or dlagrammatlcal' représentation of a generator, and 
obvlously Is not Intended to represent any pa,rtlcular varlety of dynamo-elec- 
trlc machine." 

As to the scope of the circuit-controlling device claimed by the 
patentée, Mr. Pope was a^ed: 

"157 X-Qi You understand that the circult-controlllng device contemplated 
by the flrst claip of the patent In suit Is any device by which the motor can 
be started and stopped, do you not? A. Yes. 158 X-Q. You dou't confine 
It to a devlCè which is useful àlso to reverse the direction of rotation of tlie 
motor, do you? A. No; I do not thlnk that it necessarlly includes a re-vers- 
Ing device, although in practice it would usually do so." 

It will be reïnembered that practically the only thing in the flrst 
claim which the patent office found not anticipated was the circuit- 
controlling deyiee. Irrespective of the alleged admissions of the 
patentée by reason of his action in the patent office, Mr. Pope's testi- 
mony is as foUows: ' 

"310 X-Q. If you added a circuit controUer to the Clark patent, supposing 
again that It was not there already, you will hâve the same combinatlon as 
is set f orth in the flrst claim of the patent In suit, except that, as you un- 
derstand the claim, Fleld has substituted the generator and motor of Boue, 
Chrétien, and Siemens for those of Clark? A. It would amount to that sub- 
stantlally. 311 X-Q. Does it not amount to that exactlyî A. Certainly. 
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U you substitute for Olark's magnéto machine a snitable dynamo, for his In- 
operatlve motor a sultable operative motor, and apply to the motor a proper 
circuit controller for 8tarting and stopping it, then you hâve the éléments set 
out in the flrst clalm of the patent. 312 X-Q. Hâve you any objection to giv- 
ing a direct answer to the question as it was put? A. I see no objection to 
giving a direct answer. My answer is, 'Yes.' " 

As to whether the addition of such a device as Mr. Pope bas de- 
scribed above would involve invention, Mr. Pope was asked: 

"307 X-Q. In your opinion, would the addition of a circuit controller to 
Glark's apparatus, assuming that it has not one already, be an act of inven- 
tion? A. I do not see why it might not be. 308 X-Q. You think so, in spite 
of the fact that the Pinkus patent and the Cook patent are provided with 
circuit controUers for the same purpose? A. It is probable that the mère 
idea of placing a circuit controller upon the Clark motor would exhibit little 
or no invention, in view of the fact that circuit controllers had been em- 
ployed by Pinkus and by Cook. But the application of a circuit controller 
to the particular apparatus of Clark In such a way as to enable the desired 
control to be exercised might involve some adaptation or change in the con- 
struction or arrangement of tha circuit controller, which might involve some 
degree of invention. 309 X-Q. But simply putting a switch on the car to 
open and close the circuit would not, in yoinr opinion. Involve the making of 
an invention, would it? A. In vi^w of the state of the art, I think it doubt- 
fuL" 

The attempt, on rebuttal, to show that there was some peculiarity 
in the Field motor on the car, is defeated by Pope's own testimony 
in chief and his admissions on cross-examination. This claim was 
not pressed in complainaÉt's final argument. I do not deem it ma- 
terial. 

Thèse déclarations of counsel and expert, in the light of the history 
of the art, and in view of the impulse given to it by electrical invent- 
ors prior to Pield's aUeged invention, show, assuming Field to an- 
ticipate the Siemens publications, that the answer to the claim of 
anticipations by thèse prior patents is that the generators therein 
described differ from that of the patent in suit, and are not sufflcient 
for the purposes for which they were intended, or that certain of 
said patents do not describe a circuit controller on the car. This 
second point may, it seems, be dismissed without further considéra- 
tion, either because certain of said patents do describe more effi- 
cient circuit controllers than Field described, because it would not 
necessarily require invention to merely shift the location of a re- 
verser from the stationary source of power to the car; or because 
of the lack of patentable novelty in adding a Field circuit controller 
to said devices, as admitted by Mr. Pope. Briggs v. Ice Co., 60 
Fed. 87, 89. 

Let us now inquire what is the generator of the patent in suit. 
Field has nowhere described it. He has not even limited himself 
by the gênerai term "dynamo-electric." His spécification states that 
tke generator is "a dynamo-electric or other suitable stationary gen- 
erator of electricity." Under this term may fairly be included, as 
was done by th.e patent office, the generators of Clark or of Pinkus. 
In fact, Mr. Pope, in the interférence proceedings, testified as fol 
lows, concerning the Field patent: 

"The spécification says: 'An electro-magnetic motor, K, of any well-laiown 
and suitable construction, is mounted upon the said car.' The motor shown 
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différa in ni» respect from ' the ordlnary dynamo-electric machine, whicb 
was perfectly frèll known at thàt date, and which makes a. very nseful and 
effective fûrm ot motor ; but inany forms of the motor were known, any one 
of whlch would faUwlthin the description of an electro-magnetlc motor, 
whlch, as I hâve sald, I undOTStand to Include any motor operated by electro- 
magnetlsm." 

It bas already been sbown by the admissions of Pope that Field 
did not indicate any pafticular variety of dynamo-electric machine, 
but that the sélection pf a suitable one would occur to any person 
skilled in the art. If this be so, it would seem to négative any 
claim by Fidd that he had contributed auything to the art by such 
suggestion, or that he had hîmself made any invention by such sub- 
stitution. 

This casehas thus far been discussed upon the assumption that 
the patentée^ sofficiently disclosed hls alleged invention, and that 
it constituted itt practical, successfnl combination. The questions 
raised hâve been consid^red only in the light of the évidence 
furnished by the complainant But, if the évidence of the experts 
introduced by tiie défendant be considered, it will be found that 
they'not only conflrm the défenses which hâve seemed to me sus- 
tained by the admitted facts, but that they add other défenses 
which deserve considération. Thus they charge that the patent in 
suit is so défective by reason of its failure to state essential dé- 
tails of construction, and its statements of détective and impracti- 
cable détails of construction, that the apparatus, as shown, would 
be incapable of successful opération; and in this charge they are 
supported by the évidence of Mr. Pope, who admits that the ap- 
paratus, as shown and described, seems to be inoperative. The 
patentée never constructéd a railway in accordance with the de- 
scription contained in his patent, and there is no évidence that any 
commercial railway was evep so constructéd. They further claim 
that none of the obstacles encountered in the practical opération 
of raUways were overcome by anything described by the patentée, 
but ail by the inventions of others, and that the success of the Field 
railway was due to the departure in construction frdm the descrip- 
tion in the spécification, and the adoption of the ideas embodied in 
said other inventions. They further testify that the Boue patent 
shows and describes, in combination, everything set forth in said 
ârst claim, and that defendant's railway more nearly resembles the 
railway of Boue than that of the patent in suit It is not necessary 
to the décision of this case to sustain thèse and other similar claims 
asserted by défendant But, in connection with the Field caveat, 
to be hereafter considered, they are relevant to the question whether, 
if invention was required to effect a practical operative combina- 
tion, the patentée was the one who flrst conceived the ideas essen- 
tial to the accomplishment of the successful resuit. They also sup- 
port the contention that the description of the invention is so vague 
and Indefinite as to be insufficient to enable those skilled in the art 
to construct it, without experiment, so as to attain the desired re- 
fiult. Howard T. Stove Works, 150 XJ. S. 164, 14 Sup. Ct. 68. 

The référence to a generator in the application for a patent does 
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not define any particular kind of generator, or add anything to what 
was already known in the art. It may be applied to the generators 
of Pinkus and Clark, or to that of Boue, or of Chrétien, or to any 
otker electrically energized generator. But the most conclusive 
answer to the whole argument of complainant seems to be that, upon 
the admitted facts, there was no invention in the substitution of a 
later type of generators for the earlier types of generators. This 
question will be further considered later. And, flnally, if there 
could be any invention in such substitution, and it was fuUy dis- 
closed in the patent in suit, then it had already been disclosed by 
the patents to Boue and Chrétien. But it is said that ail the other 
devices were impracticable, and that Pield's combination presented 
thè first practical solution of the problem of electrical railway 
opération, and therefore must hâve involved invention. It further 
appears that the first embodiment of said alleged invention, in 1881, 
was entirely successful in opération, and that the second embodi- 
ment, in 1883, proved to be a complète commercial success; and 
it does not appear that the railroads of Boue and Chrétien were 
ever put in practical opération. In this connection will be consid- 
ered the railway of Siemens, which was successfuUy run in 1879, 
and of Edison, which commenced to operate in 1880. This argu- 
ment, based upon the admitted practical success of the apparatus 
of the patent in suit, is most forcibly presented by counsel for com- 
plainant. The importance of the electrical railway, its extensive 
adoption throughout this conntry, and the faet that ail thèse rail- 
roads use substantially the System covered by the claim in suit, 
show that the question of priority as to this subject is of the great- 
est moment tb the parties whose interests are involved in this litiga- 
tion, and impose a grave responsibility upon the court in its dis- 
position of the case. "Under such circumstances, courts hâve not 
been reluctant to sustain a patent to the man wlio bas taken the 
final step which bas turned a failure into success." Mr. Justice 
Brown, in the Barbed-Wire Cases, 143 U. S., at 282, 12 Sup. Ct. 443, 
450; Loom Co. V. Higgins, 103 U. S. 580; Consolidated Safety Valve 
Co. V. Crosby, etc., Co., 113 U. S. 157, 5 Sup. Ct. 513; Manufacturing 
Co. V. Adams, 151 U. S. 139, 14 Sup. Ct. 295. For the purposes of this 
inquiry it will be assumed that the patentée was the first to de- 
scribe a conception of a successful, practical electric railway. Upon 
this assumption the folio wing considérations are presented: 

The objection is taken to the prior patents that they are for mère 
paper machines, not capable of successful practical opération. But 
where, as in this case, the objections only relate to détails of con- 
struction, not affecting the substance of the invention, such patents 
are not rendered inefflcient as défenses by such alleged imperfec- 
tions. Pickering v. McCuUough, 104 U. S. 310, 319. It is a sig- 
nificant fact, upon the questions of pioneership and success, that 
Boue and Chrétien, in 1878, Field and Siemens, in 1879, and Edison, 
in 1880, ail described or constructed electric railways upon prin- 
ciples substantially the same, and that thèse principles did not 
materially differ from those described by earlier inventors, and 
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wéll known in tHe jBJîtj ^exceptin the substitution o£ the new and 
more efficient typesjhpf generators,' and that such ragasure of suc- 
çess as thèse alléged inventors achieved was confessedly cliiefly due 
to thie increased efficiency of said generators. Assnming the utility 
of said improTcd appliances, it may be questioned whether, so far 
as the élément of invention is concemed, they show anything more 
than such an application of thèse new generators to new purposes 
as would hâve occurred to any person skilled in the art, as it did 
ocîeur apparently almost simultaneously to the said five persons. 
That it marked an adrance in the, art, of incalculable value, cannot 
be denied; but it is at least a question whether the chief crédit for 
such advance should not be given to the inventor of the generators 
whereby thèse result» became possible, rather than to those who 
adapted thèse new generators to new but analogous uses. Given 
the perfected Gramme generator and the prior art, and the suc- 
cessfnl electrical railway is a necessary resuit. And, if the flrst 
person who happened to suggest the combination is entitled to a 
patent therefor, it must be because such suggestion involved in- 
vention. It does not seem that the mère prior statement of such 
necessary development of the art should be allowed to encircle the 
brow of an alleged inventor with the laurels of a pioneer, or that 
the conceded success of such a combination should be aUowed to 
obscure the causes contributing to such success. The décisions 
of the court, sustaining patents on the ground of ^uccessful results, 
hâve been rendered in cases where the need had been long apparent, 
and varions persons had vainly sought to accomplish the desired 
resuit. 

A considération of this whole case raises thèse questions: Did 
this patentée invent anything? Did he discover any new and useful 
improvement? Did his combination show any new arrangement 
of the well-known éléments? Ail thèse questions the counsel and 
expert for complainant hâve already answered in the négative. 
They hâve failed to show any évidence of invention except a success- 
f ul resuit, achieved by the patentée and others as soon as the neces- 
sary appliances became avaUàble. Upon the whole case presented 
I am forced to the conclusion that, the patentée was not the inventor 
of the combination covered by the flrst claim. 

But, further, défendant strenuously daims that Field's patent is 
anticipated by the Siemens publications, which were filed in the pat- 
ent office October 9, 1879. Field flled his caveat May 21, 1879, and 
his application for the patent in suit March 10, 1880. It is claimed 
that the caveat discloses the invention, and tliat the patent, there- 
fore, qelates back to May 21, 1879, Let us again examine the lan- 
gUage of said caveat: 

"I wlU station a dynamo-electric machine, A, at some convenient point 
along the track, and connect the positive and négative wires, b, c, of the ma- 
chine wlth two rails, so that the rails wlll serve as conductors. AU the 
wheels, d, e, on one side bf the car, I wiU insulate from thelr asles. On 
board the car I wiU place a secondary dynamo-electric machine, f, and gear 
It to one or both of the axles of the car. Now, If a eurrent be sent from the 
prlmfflry dynamo-electric machine at the central station along the rails, or 
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along a supplemental conduétor àttached t» the rails, the secondary machine 
on. board the car will be actuated, and Its power trausmitted to the axles of 
the car for propelllng It along the track." 

"By nslng a sultable current reverser on the car, the direction of the cur- 
rent can be changea at will, so as to mn the car in elther direction." 

The patent office has held that "the caveat cleàrly describes the 
matter in controTersy." It will be noticed that no détails are hère 
given by which one skilled in the art could be assisted in the sélec- 
tion of generator or motor, or the construction of a current con- 
troUer or reverser. No current reverser is described, although that 
is the bnly thing which the patent oiïïce held to distinguish the 
claim from the prior art. In this connection the foUowing citation 
from Mr. Pope's testimony wiU be found materlal: 

"358 X-Q. Would it, in your opinion, in 1878, bave involved ingenuity or 
sklU amountlng to invention to add to the apparatus shown or described in 
the Boue patent— assumlng that It does not already exlst there— a circuit mak- 
ing and breaking switch on the vehlcle for startlng and stopping the vehicle? 
A. There might not hâve béen Invention In the mère conception of doing 
thls, taklng into considération what had been described and shown in some 
of the prior patents in évidence In this case, but the particular construction 
and adaptation of the circuit-controlling device to the particular machinery 
used then for carrylng out the particular object in vlew mlght hâve Involved 
Invention. 359 X-Q. Do you mean that It mlght involve invention to malie 
a spécial form of circuit controUer; such, for Instance, as Is shown and de- 
scribed in the patent in suit? A. Yes." 

In using the car rails alone to form the circuit by means of the 
car wheels as collectors, the caveat substantially différa from the 
System described in the patent, and adopted by the patentée in 
practice. Both in the patent and in his expérimenta the patentée 
adopted for his circuit the System described in the Siemens publica- 
tions, of a third rail and an additional current coUector; so that 
if thèse détails, in which his construction differs from that of Chré- 
tien, are essential, they are anticipated by the Siemens publications. 
The caveat does not set forth a single characteristic which distin- 
guishes the combtnation from the Chrétien patent Section 4902, 
Eev. St. U. S., provides that: 

"Any citizen of the United States who makes any new Invention or discov- 
ery, and désires further tlme to matmre the same, may * • * flle In the 
patent office a caVeat setting forth the design thereof, and of Its distingulsh- 
ing characterlstics, and praylng protection of his right until he shall hâve 
matiu^ed his invention." 

Its purpose is to secure an opportunity to hâve questions of pri- 
ority between rival inventors dc-termined before the issue of a patent. 
The same particularity of description îs not required as in an appli- 
cation for a patent, but it must be as complète and exact as the 
inventer is able to give, and sufiflciently précise to enable the examin- 
era to détermine whether an invention described in a subséquent ap- 
plication is probably the same. Eob. Pat. § 441. The conclusion 
reached seems to dispense with the necessity of considering the 
cases cited by counsel as to the effect of the filing of this caveat 
upon the question of priority of invention. The gênerai rule is well 
settled that, as between rival inventors, one having conceived an 
invention, and using due diligence in adapting or perfecting it, may 
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lay the foundatîon Gf à: claim io priority by a snfficient jnodel or 
drawing, àhd'tîius becolne entitled tO dlaim the date of tllé original 
conception, tbus shown, as the date bf his inTention. lioom Co. v. 
Higgins,105 U.S. 580; See, also, Claris Thread Co. v. Wmimantic 
Linen Co., 140 U. S. 481, 11 Sup. Ct. 846. And for the purposes of 
the question presented iti this case the claîm of complainànt may he 
assumed to be Correct,-— that such prior conceiver, under suçh cir- 
cumstances, will prevail oVer a later conceiver, who first gave to the 
world the complète embodiment of the invention. The question 
hère is whether this caveat, wMch purported to describe Field's in- 
vention "so far as at présent completed," is such a sufflcient exhibi- 
tion of his alleged invention, such a clothing of the conception in 
substantial form, such évidence that an invention was then actuaUy 
made, as to be entitled to take precedence of the Siemens publica- 
tion. Irrespective of the claim that the détails subsequently set 
forth were borrowed f rom other inventors, the fact that Field found 
it necessary to the practical opération of Ms railway to départ from 
the construction originally claimed suggests that the patent, and, a 
fortiori, the caveat, did not présent such a complète embodiment 
of the conception as woiild be sufflcient to anticipate the one who 
had flrst constructed a working apparatus. Ohristie v. Seybold, 5 
ce. A. 33, 55 Fed. 69, and cases cited; Manufacturing Co. v. 
Eenchard, 9 Fed. 293, 297, opinion by Mr. Justice Matthews. If it 
were necessary to the décision of this case, I should feel obliged to 
décide the question as to the sufflciency of the caveat in the négative, 
upon the authority of the >above cases. The question of priority and 
réduction to practice is ïully dîscussed, and the law applicable 
thereto is aptly and exhaustively stated, by Judge Taft in Christie 
V. Sevbold, supra. ^ ^ ■ 

There are several othér matters discussed in the elaborate prés- 
entation of this case, vFhich; in view of the conclusions reached, it has 
not seemed necessary further to consider. 

The argument that the first claim of the patent in suit is limited 
to a railway operated in detaehed sections is suppOrted by the state- 
ment of counsel for complainànt in attempting to get rid of antici- 
pations in the patent office; by the opinion of Benjamin F. Thurston, 
to whom the construction of the patent was referred; and by the 
opinion of the Uniied States suprême court in Electric Eailroad 
Signal Co. v. Hall Raîlway Signal Co., 114 U. S. 87, 5 Sup. Ct. 1069. 
Some phases of the history of the patent in suit in the patent office 
hâve not been fuUy disctissèd, because the évidence upon the ques- 
tions involved has received independent considération, so far as 'it 
seemed pertinent to the décision of this case. 

Let the test of the patent law be applied to the facts, and let it be 
assumed that the problem of a commercially successful electric rail- 
way was presented for solution on May 29, 1879, to one skilled in the 
art He has before him the operative railway of Green, whose only 
defect was its voltaic battery as a generator; the patent of Clark, cov- 
ering a complète device; the patent of Pinkus, describing an appara- 
tus confessedly not inoperative, the patents of Boue and Chrétien, 
not shown to be inoperative, and a model constructed substantiaUy in 
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accordance with wMcli was successfully operated at the hearing. 
Can it be doubted, wlien ît is manifest that the only difficulty in 
the way of success is one, not of opération, but of économie transmis- 
sion of power, that it would hâve occurred to him, either to take one 
of the newly-invented generators, the character'istic feature of wliich 
■was known to be greater efficiency by reason of the economical 
transmission of power, and to hâve substituted it for the battery of 
Green, or the antiquated generators of Cook and others, or to hâve 
done what, so far as the caveat shows, is ail that Field did, to hâve 
taken Chretien's device as the statement of a successful invention, 
and, proceeding with that as the underlying invention, to hâve sub- 
sequently perfected its détails, either on the Unes already marked 
ont by Chrétien or upon différent Unes, such as are shown by Sie- 
mens? That in so doing what Field did he wonld not hâve invented 
any new device în, or arrangement of, the éléments of the combina- 
tion, is admitted as matter of fact. That such mère carrying for- 
ward, or new or more extended application of the original thought, 
or substitution of something better or more efficient, cauSing an im- 
provement in degree only, does not constitute invention, is estab- 
lished as a matter of law. The rule applied to such cases is stated 
in Kobinson on Patents (section 78, 237), and îs supported by the 
foUowing, among other, décisions: Smith v. Mchols, 21 Wall. 112; 
Atlantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. 225; Hollister 
V. Manufacturîng Co., 113 TJ. S. 59, 5 Sup. Ot. 717; Aron v. Railway 
Co., 132 U. S. 85, 10 Sup. Ct. 24; Burt v. Evory, 133 U. S. 349, 10 Sup. 
Ct. 394; Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. Ct. 150; 
Manufacturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472; Ex parte 
Faure, 52 0. G. 752, 754. "Ail that Hall did was to adapt the appli- 
cation of old devices to a new use, and this involved hardly more 
than mechanical skill." Mr. Justice Jackson in Knapp v. Morss, 
150 TJ. S. 228, 14 Sup. Ct. 81; citing Aron v. Railway Ce, supra. 

The patentée demands the enforcement of the contract for the 
statutory monopoly of 17 years, implied by his patent. The public 
dénies the validity of the contract, on the ground of the lack of the 
alleged considération. In such a case the court may put itself as 
nearly as possible in the situation of the parties, for the purpose 
of determining the object the respective parties had in view, and 
their respective rights and obligations thereunder. In this situa- 
tion, the court, by a review of the state of the art, may ascertain 
.what the public already had, what it still required, what the pat- 
entée sought to accomplish, what was the measure of his success, 
and what was the character of the means by which it was achieved. 
If it appears on the part of the public that it has only received f rom 
the patentée such improvement in means or resuit as the public 
might hâve procured by presenting its wants to a skillful mechanic, 
provided with the appliances and knowledge and skill connected 
with the exercise of the art, then there is no reason why the pat- 
entée should be permitted to demand a monopoly as the price of a 
combination which would naturally hâve been disclosed in the or- 
dinary development of the art. But if the results of the skiU of the 
v.6lF.no.6— 43 
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artisan still show tlie "barrier ot impracticabilîtj between tHe end 
Bonght and thé restât attainedj au Intérval between theoiy and 
practice, a limitation upôn furtherdévelopment, while the alleged 
inyentor, by the exercise of a discriminating faculty, distinguishes 
dl&culties, and estlàlâtes their proportions, and breaks down the 
barrier, or bridges the^lûterval, or stretchea beyond the limitation, 
bj an instrumentali'fy whichj in the very facts of it» construction 
and opération, by the ada|itation of its mechanism to the end sought, 
snggests design, thea' hé has contributed something of créative 
thought, hé has invented this new instrumentalityj his contract is 
valid, and his monopoly should be sustained. Applying thèse 
tests to this case, whére do we flnd the flash of créative thought, 
whére the conceptions, Tvhere the contribution of an invention to 
the public? Not in the éléments of arrangement of the combination, 
for théy were furnished by the prier art; not in the detaUs of con- 
struction or distinguishing characteristics of the combination, for 
they were not disclosed in the caveat, and everything which dis- 
tinguishes this patent from the prior art was described by Siemens 
before the application was filed; not in the flrst practical opéra 
tion, for, as to that, Edison and Siemens were flrst. 

The complainant strenuously claims that the défendant is 
estopped to deny the validity of said patent. For the purpose of 
considering this question, it becomes necessary to explain the prés- 
ent relations of the parties to the suit, and the relations formerly 
existing between the parties now represented by the complainant 
and those now represented by the Edison General Electric Com- 
pany. The défendant in this case is the Jamaica & Brooklyn Eail- 
road Gompany, but it appéars by the record that it is a customer of 
the Edison General Electric Company, and that said latter Com- 
pany is defending this suit. The complainant, the Electric Eail- 
way Company of the United States, was organized on or about May 
5, 1883, for the purpose of developing the inventions of Stephen 
D. Field and Thomas A. Edison having for their object electrical 
propulsion on raUways, and for the manufacture, use, and sale of 
machines and appliances in connection therewith. Previous to 
such organization, the Interférence proceedings heretofore referred 
to had been going on in the patent office between said parties, and 
the object of this organization was to form a pool for the combina- 
tion of the two interests on an equal basis. The contract under 
which this arrangement was to be carried ont had been, on April 
26, 1883, executed by Messrs. Field and Edison and their associâtes, 
and provided for tiie formation of said corporation, and for the 
assignment to it of ail inventions then owned or controlled by thé 
parties, and of ail future inventions of said Field and of said Edi- 
son made prior to Janualy 12, 1886, exclusively applicable to elec- 
trical propulsion on railways, except for elevated railroads in the 
city of New York, and for the prosecution of said pending inter- 
férences by said corporations. The contract further provided that 
the business of said corporation should consist in the development 
of said inventions; the manufacture, use, and sale of appliances in 
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•connection therewith; the disposition of rights thereunder; and 
th.at the corporation should hâve nine directors, — four to be nanied 
by the Field party, four by the Edison party, and one by a ma- 
jority of the directors. Under this arrangement the interférences 
already referred to were prosecuted by said corporation, this com- 
plainant, until after April 1, 1889, when, the patent office having 
rejected the Field fourth and flfth claims, on the ground that they 
were anticipated by the Clark patent, said claims were canceled 
by counsel for Field. The Field patent issued July 16, 1889. In 
May, 1889, the Edison interest, having secured a majority of the 
stock of the complainant corporation, elected a majority of the 
board of directors, who elected such executive officers as they de- 
sired. Thereafter the Edison interest refused to furnish money 
to promote the interests of the complainant corporation, and to 
hold or attend meetings, until a suit was brought by the Field inter- 
est for the appointment of a receiver for said corporation. It is 
perhaps immaterial to inquire as to the causes which operated to 
produce this change in the relations of the parties. The com- 
plainant asserts that the Edison interest refused, in 1889, to f urther 
co-operate with the Field interest, because it had in the mean time 
absorbed a nimiber of rival corporations owning patents, and 
thought it would be more profitable to develop an electrical rail- 
way System under said patents, of which it owned the whole, rather 
than under the Field patent, of which it owned but half. The de- 
fendant asserts that as one of the reasons which led to such forma- 
tion of said corporation was the conflicting claim of Edison and 
Field to the invention set forth in the fourth and âfth claims of the 
Field application, the stock received by each interest was the con- 
sidération for, and represented its contribution to, said corporation. 
When the counsel for Field erased and abandoned said claims, the 
question arose whether it would be more profitable to the défendant 
to put up money to litigate said patent, or to try to buy out the 
Field interest, and use said patent in connection with the other 
patents owned by the Edison interest. The défendant further 
claims that, having consulted Mr. Benjamin F. Thurston, and having 
received an opinion from him unfavorable to the patent, it made an 
agreement with the Field interest that each should give back what 
it received and receive back what it put in; and that the rejec- 
tion and cancellation of said claims, and the conclusions set fortk 
by Mr. Thurston, were the controUing reasons which actuated the 
Edison interest in terminating its relations with the Field interest. 
But, whatever may hâve been the operating cause, the fact is that 
on April 29, 1890, the complainant, for value received, transferred 
to the Edison General Electric Company, then representing the 
Edison interest, ail the inventions, patents, and rights which it 
had received from the Edison Electric Light Company or from 
Thomas A. Edison under the varions agreements existing between 
the parties, and the said Edison General Electric Company agreed, 
to transfer to such person or corporation as the complainant might 
designate, the shares of stock which it, the said Edison Company, 
had received as its share of the assets of the complainant, and that 
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it would cancel certain debentnres, and assume a certain claim of 
Tkomas A. Edison under one of said agreements. The transaction 
practically amounted to a retransfer to the Edison interest of the 
Edison intentions wliicli it had put into tlxe complainant corporation, 
and a snrrender by said Edison interest of -wkatéver interest and 
rights they had received theref or. There was no assignment of any 
interest in the Field patent, except such as may be implied from 
said transaction. Upon thèse facts, complainant claims that the 
Edison General Electric Company is estopped by said agreement to 
deny the scoi)e or validity of the patent in suit. The complainant 
further contends that said company is, by its conduct, estopped to 
défend this suit. 

As has already been stated, the complainant corporation was 
organized for the utilization and production of inventions and ap- 
pliances for the propulsion of railway cars by electricity. But it 
appears that in 1889, not only was the Edison interest refusing to 
aid the complainant company in the business for which it was 
created, but the Edison Oenerâl Electric Company was itself en- 
gaged in the manufacture and sale of such appliances, and had 
acquired control of the Sprague Electric Eailway & Motor Com- 
pany, a large customer of sïdd Edison Company; and that the elec- 
tric railwayS introduced by said Sprague Company, and for which 
said Edison Company was fumishing material, would infringe the 
Field patent if it were sustained with as broad a construction 
as was hoped for. It further appears that the Edison interest had 
under considération the question as to the advisability of purchasing 
the Field patent, and as itO' whether it was worth acquiring at the 
large price asked for it by the Field interest, and that, in this con- 
nection, the Thurston opinion was obtained; and that the Edison 
interest, by its refusai to aid the complainant to carry out the 
objects for which it was organized, or to attend its meetings, corn- 
peUed the complainant corporation to make said transfer agreement 
of April 29, 1890. And complainant claims that thèse facts show dis- 
kohest and fraudulent conduct on the part of said Edison General 
Electric Company, and bring tkem within the rule which forbids a 
party to occupy inconsistent positions. They strenuously urge that 
the Edison interest, being in privity with the Edison General Electric 
Company, aUeged to be the actual défendant herein, has aflarmed 
the Talidity of the patent in suit, the priority of the invention of 
Field, and the patentability of its subject-matter; and that, kaving 
assumed one position as applicants in tke patent ofïce, tkey cannot 
assume anotker position as défendants in the courts. It may be as- 
sumed that the conduct of the parties representing the Edison inter- 
est towards the complainant company was inéquitable and unjusti- 
fiable; that it was in gross violation of the understanding of the 
parties to the original contract, and was a perversion of the pur- 
poses for which the complainant corporation was organized; and 
that the Edison interest, having been disappointed in tke resuit 
of tke Field application, resorted to oppressive means to get rid of 
wkat had proved to be a bad bargain. The earnestness with which 
this claim of estoppel has been presented in various aspects in the 
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brief and arguments of counsel for complainant, and its vital im- 
portance to the détermination of the issues in this case, seemed 
to demand, and hâve received, most careful considération. The 
resuit of tliese considérations seems to show that there are insuper- 
able obstacles in the way of the claim that, by reason of thèse 
f acts, the Jamaica & Brooklyn Railroad Company is estopped to 
deny the validity of the Field patent. The case presented does not 
involve the question of the right of a vendor who, having obtained 
a valuable considération by représentations as to the validity of 
a patent, attempts to dispute its validity, to the damage of the trans- 
férée. Assuming that the Edison Electric CSompany, which is de- 
fending the suit against its customer, is the real défendant, this 
is not a suit by a vendee against a vendor, but a suit by a corpora- 
tion, which has rescinded a sale or transfer to it of certain patents 
and rights, against another corporation, whose only connection with 
this case arises from the fact that its stockholders were stockholders 
of the complainant corporation at the time the acts complained of 
occurred, and, as stockholders, participated in such acts. The 
disposition of the questions presented dépends upon the rights and 
liabilities of stockholders of a corporation arising out of their owner- 
ship and the disposition of their shares of stock in said corporation. 
The gênerai rule that the assigner of a patented invention is es- 
topped to deny the validity of the patent as against his assignée 
is well settled. Eob. Pat. p. 555, § 787; Purifler Co. v. Guilder, 9 
Fed. 155; Curran v. Burdsall, 20 Fed. 835; Barrel Co. v. Laraway, 
28 Fed. 141; Woodward v. Machine Co., 60 Fed. 283. It may be 
suggested at the outset that whatever rights the minority stock- 
holders may hâve had they had against the corporation, not against 
any body of stockholders. The minority stockholders, having origi- 
nally invoked the aid of the law to compel the complainant to act, 
afterwards concluded to protect their interests by a dissolution 
of the original arrangement, and a resumption by each interest of 
what it had originaUy contributed. When that agreement was 
consummated, each corporation stood upon its rights to protect 
its own interests. There was no agreement on the part of the 
Edison interest that by such surrender and transfer it should be 
deprived of any rights which it originaUy had, or would hâve had, 
to défend its own patents, provided no such consolidation had been 
effected\ Even if the parties who represented the Edison interest 
were actuated by dishonorable motives, this does not affect their 
standing in this case, provided they committed no wrongful act. 
This question is fuUy discussed, and the principle to be applied 
thereto is clearly stated, by Judge Wallace in Ervin v. Navigation 
Co., 20 Fed. 577. A party is not debarred from the vindication of 
a légal right because he is actuated by an improper motive. Phelps 
V. Nowlen, 72 N. Y. 39. The inquiry must be in each case, in law 
or in equity, with référence to the plaintifiE's right of action, and 
not to his ulterior motives and purposes. Clinton v. Myers, 46 N. 
Y. 515. And, even if the acts of the corporation, or its omission to 
act, could hâve been chargea against them as holders of a majority 
of the stock, such charge should hâve been pressed under appro- 
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pciate proceedings, in connection with the receiversMp. application, 
or, at least, while tliey remained members of the complainant cor- 
poration. By the abandonment of said proceedings, and the exé- 
cution of said agreement, the Field interest elected to protect their 
rights by a dissolution of the previously existing corporate relations, 
and they cannot now go behiud said agreement, or extend its opéra- 
tion to matters not embraced therein by reason of said prior rela- 
tions. But I do not décide this question upon thèse grounds, but 
upon the weU-settled distinction between the légal status of the 
corporate entity and its stockholders, and between the ownership 
of stock in a corporation and the ownership of the property of the 
corporation. 

Complainant daims, in effect, that the défendant company may 
be estopped by the individual acts of its stockholders, done while 
they were stockholders, and ofiScers of the complainant corporation. 
Complainant's counsel insists that the settlement between the 
stockholders of the complainant amounted to a sale by the défendant 
to the complainant of an interest in the patent in suit. I do not so 
hold. The stockholders of the complainant corporation, called the 
"Ediaon interest," neither prosecuted the application for the patent 
nor conducted the interférences on behalf of the patentée in the pat- 
ent office. They neither owned said patent when it issued, nor did 
they sell it to the complainant corporation. Whatever was done 
was done by the complainant itself. The retransfer of the stock 
of the Edison interest to the stockholders representing the Field 
interest operated as a rescission of the original agreement, not as a 
sale of the Field patent. That a stockholder has no title whatever 
to corporate property is well settled. Thus, in Preservers' Co. v. 
Norris, 43 Fed. 711, a manufacturing corporation sold its business 
to its principal stockholders, who thereupon sold it to a third per- 
son, with an agreement not to enter into the same business, directly 
or indirectly. This agreement was not signed by the corporation. 
It was held that the corporation was not bound. Judge Thayer, 
in his opinion, says: 

"It Is familiar law that a corporation has a personallty of Its own, distinct 
from that of its stockholders; that it Is not affected In the most remote de- 
gree by contracts by its stoclsholders with third parties, whether they own 
much or little of its capital stock, and is not bound to discharge any Per- 
sonal obligations assumed by its stockholders." 

It is clear that the ownership of a patent by a corporation conf ers 
no right on its individual stockholders to the use of the patent. 
The right in such cases is a mère corporate one, and cannot be trans- 
ferred by the stockholders to another corporation. Hapgood v. 
Hewitt, 119 U. S. 226, 7 8up. Ct. 193; Locke v. Lane & Bodley Co., 
35 Fed. 289. "The fact that Comegys held stock in the company 
gave him no title to its property, and the attachment of his stock 
did not in the least incomber the property of the company, or pre- 
vent the assignment of the letters patent by it" Mr. Justice Woods, 
in Gottfried v. MiUer, 104 U. S. 521, 528. The distinction above 
pôinted out is further recognized and applied in PuUman's Palace- 
Car Co. V. Missouri Pac. K. Co., 115 U. S. 587, 6 Sup. Ct. 194, where 
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a contract with th.e Missouri Pacific required it to haul Pullman 
cars on ail roads owned or controUed by it. The suprême court 
held that the St Louis, Iron Mountain & Southern Company was 
not controlled by the Missouri Pacific under this contract, although 
the Missouri Pacific owned ail, or nearly ail, of its stock. See, also. 
Porter v. Steel Co., 120 U. S. 649, 670, 7 Sup. Ct. 1206. And in the 
very récent case of Humphreys v. McKissock, 140 XJ. S. 304> 11 Sup. 
Ct. 779, where several railroads combined to construct an elevator, 
each to contrib'ute an equal sum towards its cost, and each to re- 
ceive corresponding certificates of stock in a corporation organized 
to take title to the elevator, and to construct it, it was held that 
the interest of each railroad company therein was as a stockholder 
in the elevator corporation which constructed it, and that no com- 
pany had any interest in the property of said elevator corporation. 
Mr. Justice Field, delivering the opinion of the court, reversing the 
decree, said : 

"Both the commissloner and the court • * • seem to hâve confounded 
the ownership of stock in a corporation with ownership of its property. But 
nothing Is more distinct than the two rights. The ownership of one confers 
no ownership of the other. The property of a corporation Is not subject to 
the control of individual members, whether acting separately or jointly. 
They can neither incumber nor transfer that property, nor authorize others 
to do so. The corporation— the artiflcial being created— holds the property, 
and alone can mortgage or transfer It." 

Counsel for complainant finally claims that there is an estoppel 
based upon public policy, because Edison contended that Field 
was the inventor of the subject-matter set forth in the patent in suit. 
But Mr. Edison did not so claim, for he contended therein that he 
was a first inventor as to the only point in issue between himself 
and Field, namely, Field's fourth and fifth claims, which the patent 
ofiice decided were void. He was never in interférence with Field 
as to the claim now in suit. Such an application of the doctrine of 
estoppel, based upon that most uncertain and unsatisfactory ground 
of public policy, ought to be limited, rather than extended, in patent 
causes. There is necessarily involved on the other side the gênerai 
considération of public policy arising out of the right of the public 
to the enjoyment of the monopoly claimed under the invalid patent. 
As is said by Mr. Justice Shiras, in Haughey v. Lee, 151 U. S. "282, 
14 Sup. Ct 331: 

"Whether or not there Is any inconsistency in trying at one time to get a 
patent for a supposed Invention, and in afterwards alleging, as against a 
rival successful in obtaining a patent, that there is no novelty in the inven- 
tion, it cannot be said to constitute an estoppel. Besides, the défense of 
want of patentable Invention in a patent opérâtes not merely to exonerate the 
défendant, but to relieve the public from an asserted monopoly." 

In view of thèse considérations, the défendant is not estopped to 
deny the validity of the first claim of the patent in suit. Let a 
decree be entered dismissing the bilL 
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JONBS T. HpLMAN et al. 
(, ^(Circuit Court, B. D. Pennsylvanla. January 30, 1894.) 

No. 15. 

This was a stiit by Joshua E. Jones against William A. Holman 
and others for infringement of lettérs patent No. 432,411, for an in- 
vention relating to easel albums. Plaintiff obtained a decree, the 
case beiilg fully réported in 58 Fed. 973. The défendants thereupon 
flled a pétition for a rehearing. 

A. ]^. Stougliton, for complainant. 
Hector T. Fenton, for défendant 

DALLAS, Circuit Judge. The défendants' pétition for a rehear- 
ing, having been argued upon the merits, has been fuUy considered, 
but wili be disposed of without going into the case at length. 

The three claims involTed were ail adjudged (plainly, it was sup- 
posed) to be valid. The exhibit Weiderer Picture Frame No. 4 was 
not oyerlooked. It is true that neither the first nor the third claim 
includes an inclined stand, but they each include a "stand" which 
is whoUy absent from the Weiderer frame. That device discloses 
nothing resembling a stand, inclined or otherwise, capable of serving 
as a résting place for the back or edge of the book to roll upon as its 
coTer turns on the fulcrum rod. However much this frame may be 
supposed to resemble the plaintiff's device, now, when both are seen 
together, it is obvious, I think, that they are not, in the sensé of the 
patent îaw, substantially identical or conflicting. The Weiderer 
contrivance was not designed, and could not bè successfully used, to 
accomf>lish the object proposed and attained by the patented combi- 
natioii^ as set forth in either of the claims in question. The défend- 
ants' device, which is especiaUy dealt with in the opinion filed, is the 
one VPhich was chiefly referred to upon the argument; and, that hav- 
ing been held to be an infringing one, it was not deemed requisite 
to discuss any other. The reasons for my conclusion that the défend- 
ants had înfringed, and the ground upon whlch that flnding rests, 
hâve been sufflciently stated. I cannot agrée that, in the defend- 
antg' arrangement, what is called in this pétition "the cross-bar of a 
hinge brace" esseQtially differs from the corresponding part shown 
;md described in the patent in suit, or that it does not perform the 
*ame function. There is nothing suggested by the présent pétition 
which had not already been considered, or whi("h, in my opinion, 
should change the resuit heretof ore announced. Eehearing ref used. 



MBRRITT V. MIDDLrETON et al. 

(Circuit CoTirt of Appeals, Second Circuit April 19, 1804.) 

■No. 90. 

Patents — Invention — Etegi^ass Holdbrs. 

The Clawson patent, No. 175,821, for an eyeglass holder, consisting of a 
combinatlon of a hook with a pin, identical with the device shown in the 
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Brltlsh patent to Montleart & Tent, No. 1,788, of 1863, when inverted, ex- 
cept that the hook, instead of projecting outwardly, is an "Inwaidly clos- 
Ing" hook, made as suggested by the snap hook in the Merritt patent, No. 
58,867, is void for lack of patentable invention. 55 Fed. 976, afflrmed. 

TMs was a suit by Samuel F. Merritt against John D. Middleton 
and Keuben S. Middleton for alleged infringement of United States 
letters patent No. 175,821, for improvements la eyeglass holders, 
issued April 11, 1876, to I. Neal Clawson, and assigned to com- 
plainant. The circuit court dlsmissed the bUl (55 Fed. 976). Com- 
plainant appealed. 

Philip J. O'Reilly, for appellant. 
Willis Fowler, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The patentee's device, whlch is made 
of a single pièce of wire, will be beat shown by the foUowing eut, 
being Fig. 3 of the patent: 




His claim is for — 

"The inwardly-elosing hook, B, bottom bend, C, and bar, E, with the contact 
point, a, closlng the upper space of the bend, in combination with the single 
laterally-extending open eye, D, and with the coil, F, and pin, G, ail constructed 
and arranged to operate as specifled." 

In use, the bridge or the handle of a pair of eyeglasses is slipped 
OTer the hook, B, and passes down into the bottom bend, 0, from 
which the glasses hang suspended when not in use. The hook has 
sufflcient elasticity (secured in part, as the speciflcation states, by 
the open eye, D) to admit of the glasses being readily passed between 
the hook, B, and the bar, E, whlle there is yet such close contact 
between the bar and th.e hook that, once hung in the bend, the 
glasses will be retained there, unless purposely withdrawn. The 
spring coil, F, assists in securing this contact, and at the same time 
gives to the pin, Gr, an outwardly-projecting tendency, which wUl 
facilitate its insertion in the garment to which it is to be fastened. 
The pin hooks into the open eye, D, as a brooch or safety pin does. 
The circuit court held the patent void for lack of patentable in- 
vention. 

In the British patent to Montleart & Tent (No. 1,788, of 1863) 
there is shown a hook for suspending dresses or parts of dresses, 
fabrics, curtains, etc., which consists of the combination of a hook 
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with a pin, constructed somewhat like a brooch pin. One form of 
tMs device is hère shown: 




And this figure is thus described: 

"In the accompanylng drawing, Fig. 1 shows the fastenlng constructed of 
one pièce of métal, brasa or îron wire being used for the purpose. The wire 
is flpst bent to form the hook, a; It is then curled over vertically, and bacli to 
a horizontal direction, tô form a rest or catch, b (for the spring pin, c •). and it 
is then carrled down to a suitable distance, thereby f orming a stem, and is 
curled round at c to insure elasticity for the spring pin, c \ whlch is produced 
by continuing the wire upwards to the rest or catch, b, and pointlng it at Its 
extremity. In order to hold a curtain by means of this construction of fas- 
tening, the pins, cS of any giren number of thèse fastenings, are passed 
through the fabric in a vertical direction at or near its edge, and the hoolis, a, 
are inserted In the loops of the curtain-rod rings; or, if the rods are of small 
diameter, the hoolis may be hung upon the rods themselves." 

The Britlsh patentées further state that "by reversîng the fasten- 
ing, and inserting the pin in any fixed fabric, the hook will project, 
and be ready to receive any light articles which may be suspended 
tberefrom." The most cursory examination of this hook shows that, 
if reversed, and made of wire of the proper size and finish, it could 
be used as an eyeglass holder, and that it has the spring coil, the 
pin, the open eye, tiie bar, the bottom bend, and the hook of the pat- 
ent in suit, except that the hook is an outwardly-projecting instead 
of an inwardly-closing hoolc, and thus there is no "contact point" 
providèd for clostng the upper space of the bend, so as to prerent 
the eyeglasses from fiying out. But the use of a "contact point" to 
secure Qiat advantage is shown in United States letters patent to 
Merritt, No. 58,867. His device shows a long hook, bent over upon it- 
self ; the straight part, which he calls the "shank," occupying relative- 
ly the same position as complainant's bar. Merritt's spécification dés- 
ignâtes this as a "snap-hook; A being the shank, and B the hook; 
the end of the latter being so bent as to spring against the former, 
and thHS prevent any casual dropping ofE from the hooks of any arti- 
cle hung thereon." With the liontleart & Tent hook before him, 
and the necessity apparent of securing the eyeglasses in some way 
against dropping off the hook, and with the suggestion contained in 
the Merritt patent that this could be done by springing the end of 
the hook back upon its shank, it is difûcult to understand how the 
idea of improving it by making the hook "inwardly-closing" instead 
of "outwardly-projecting" could hâve failed to occur naturally and 
spontaneously not only to a skilled mechanic, but to any person of 
ordinary intelligence. 

The decree of the circuit court is afftrmed, with costa. 
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OSBORNB STBAM-ENGINBBRING CO. T. LAMB et al. 

(Circuit Court, N. D. Illinois. August 10, 1893.) 

PXTBKTS FOB INVENTIONS — InFBINGBMBNT— StEAM-HKATING PiPBS. 

Letters patent No. 269,224, Issued December 19, 1882, to Eugène F. Os- 
borne, for Improvement In steam piping for heatlng, consistlng In a 
change In the place where the steam supply pipe is connected with the 
eeal tank, Is net infringed by a System of steam beatlng consistlng of the 
old single-pipe System, without any seal tank, even though the Ineidental 
dépression of a pipe under a doorway should cause It to be occasionally 
fllled with water, since that would not constltute a water seal between 
radiators, withln the meanlng of the patent. 

Suit by the Osborne Steam-Engineering Company against P. W. 
Lamb, Albert G. Lamb, William A. Green, and William M. Crilly, tb 
restrain the alleged infringement of a patent. 

Samuel E. Hibben and Banning, Banning & Payson, for complain- 
ant. 

Cobom & Thacher, for défendants. 

JENKINS, Circuit Judge. The bill is filed to restrain an alleged 
infringement of patent No. 269,224, issued December 19, 1882, to 
Eugène F. Osborne, for "steam piping for buildings." The défenses 
are the invalidity of the patent, and noninfringement. The first 
claim of the patent is alone involved. A prior patent, No. 212,320, 
was issued to Mr. Osborne, February 18, 1879, for "improvement in 
steam piping for heating, cooking," etc. The patent in suit is stated 
to be an improvement upon the system covered by the first patent. 
In the first patent, according to the drawings, the seal tank is con- 
nected with the steam supply main, or with the boiler, at a point 
back of any connections leading to a radiator. It was found, in 
practice, that when the pipes forming the supply and return mains 
of the equalized circuit were laterally extended to a great distance, 
and the supply was vertically but little higher than the return main, 
the water from the latter was liable to rise into the former, and shut 
off the radiator feed. This difficulty was sought to be obviated by 
conducting the steam supply pipe first to the radiators, and then to 
the equalizing tank, whereby the pressure in the tank is less than 
that in the supply main. The principal — and, I believe, the only — 
différence in the two patents is that in the flrst the steam supply 
pipe is connected with the seal tank before the steam to supply the 
radiators is talfen from that pipe; in the second patent, it is con- 
nected after the supply to the radiators. In the first patent the 
spécifications and claims — whatever the drawings may show — do not 
limit the connection between the steam supply and the tank at a 
point before the connection with the radiators. The inventer sought 
. to obtain, and claimed by his first patent to hâve obtained, a sub- 
stantially equable pressure throughout the entire division between 
the supply and the return pipes. It may be questioned whether the 
change of location of parts of the apparatus has done more than to 
vary the degree in the results produced, and whether the flrst latent 
would not cover the particular location of the parts designated in the 
second patent Without stopping to consider this question, or the 
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qnestlon of estoppel arising upon the license to the défendants, I 
am of the opinion that the bill inustbe dismissed upon the ground 
that the défendants hare not infringed. In the défendants' ap- 
paratus, complàined of, there is no condensed water return main, 
and can be no water sealing in any return main, which forms part of 
the combination of the Osborne System. The steam-heating system 
pla,c^ by the défendants was the old single-pipe system, known long 
before the Osborne patents. The incidental dépression of a pipe 
undet a doorway, which would cause it to be occasionally fllled with 
wâtef, would not, in my judgment, constitute a water seal between 
radîàtors, within the contemplation of the Osborne patent. TJpon 
the ground of noninfringement, therefore, the bill must be dismissed. 



j^ COBNELIy T. BATAILLE. 

(Circuit Court of Appeals, Second Circuit Aprll 19, 1894.) 
No. 100. 

PaT^HTS— iNmiNGMÏiNT— FOLDING GaTBS. 

A patent fpr aloldlng gâte, conslstlng of upiight plckets and cross and 
' Connecting bi-aces plvoted to the picicets and arrangea to slide vertically 
■ ifrltliln or upon the plckets, -whereby the latter are adapted to slide on a 
: Ubse Support wlthout changlng thèlr parallelism or their vertical position, 
ttie plckets belng the characteriatic feature, is not infringed by a g:ate of 
lattlce work plvoted at the intersections Uke lazy tongs, with a single cen- 
trai tiprlght support, 56 Fed. 840, afflrmed. 



5Îe Maddox & Humphrles patent. No. 213,119, for a foldlng gâte, oon- 
Btrued, and held not Infringed. 56 Fed. 840, afflrmed. 

Appeal from the Circuit Court of the United States for the 
So^wern District of New York, 

Thiswas a suit by John M. Cornell against AchUle Bataille, for 
aUeged infringement of the first claim of letters patent No. 213,119, 
issued March 11, 1879, to Maddox & Humphries, for improvements 
in fdiding gâtes. The circuit court dismissed the bill (56 Fed. 840). 
Oomplainant appealed. 

Charles N. Judson and Willis Fowler, for appellant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The patent relates to a folding gâte 
capable of moving to and fro, in a straight line, across a gateway, 
BO thait, when folded up, it will shut in upon itself, close against the 
jamb, and leave the gateway substantially free. The claim is for: 

"(1) A gâte for hallways and other places, consisting of a séries of upright 
plckets, and a séries of cross and Connecting braces or bars plvoted to the 
plckets at two or more central points, and having upper and lower points of 
"connection, arranged to slide vertically within or upon the plckets, whereby 
the latter are adapted to slide upon a base support across the gâte openlng 
wlthout changlng their parallelism or tbjsir positions vertically, substantially 
aa déscrlbed." 
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The following drawing, being Fig. 1 bf tlie patent, shows th.e kind 
of gâte more readily than would an extended description: 




The défendant has also a patent for a folding gâte, No. 358,956, 
dated March 8, 1887. The particular gâte complained of is slightly 
modiûed f rom his patent, and is shown below : 




The modification consista in having the central and outer-end 
uprights supported from the base, instead of being hung from a 
transverse rod above. The circuit judge held that such a gâte did 
not infringe the first claim of complainant's patent. To détermine 
that question, it is first necessary to settle what construction is to 
be put upon the patent. An examination of the art shows that the 
invention of Maddox & Humphries was not of that primary, pioneer, 
or fundamental character which admits of a broad and comprehen- 
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Mve interprétation of its Clainis. ■ Polding gâtes were oW. Some 
of them consisted mainly of uprigkt bars or rods, called "pickets,"^ 
connected togetter so as to admit of th.eir being moved back against 
the door jamb, or exténded tLerefroln. Others consisted mainly of 
diagonal intersecting rods, Bo arranged as to form the movable lat- 
ticework known as a '*lazy tongs." In some instances the support 
for the outer end restéd On a base; ip others, it was suspended from 
above. The défendant contends that the patent in suit must be re- 
stricted to a gâte in which. the picketô are the characteristic feature, 
and that it is not infringed by his oWn gâte, in which the lattice- 
work or lazy tongs is ^«f characteristic feature. In both gâtes — in 
fact, apparently, in ail folding gâtes — the upright next the inner 
jamb is in no proper sensé a picket at ail. It is fastened rigidly, 
has no movement of its oi^n, and la practically only the permanent 
support, upon which th|e niechanlçally operating combination of 
lazy tongs, cross braces, bars, pickets^ or what not, is bottomed. It 
has no différent function from that of the gâte post itself, into which, 
in the older varieties of lazy-tongs gatps (Merritt, 6,957; Bresee, 60,- 
678), the inner end of the latticework was inserted. Lattice or lazy- 
tongs gâtes had also, before the patent in suit, been provided with an 
upright at the outer end, so pivoted to the lazy tongs that at one 
point the pJTot had np vertical motion, while at the other points the 
vertii^al ipotion induced by the opération of the gâte was provided 
for by allowing the pivote to play in slots in the upright. Such 
devices are shown in Frazee, 172,852, and in Snead, 67,143; the fol- 
lowing sketch being Pig. 1 of the last-cited patent: 




The fixed pivots in the jamb upright and in the movable or sliding 
upright, F, Fi, are in the same horizontal plane; and inspection of 
the movement of a lazy tongs when in opération shows that if it is 
to be fastened to objects which are themselves to hâve no vertical 
motion, and is also to be given free play, the fixed pivots (i. e. fixed, 
in the sensé of having nO vertical motion) must be located in the 
same horizontal plane. Looking at the Snead gâte, it is manifest 
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that, the greater the space it has to close, the weaker it will be; hav- 
ing nothing to support it when open, except at the ends. The gâte 
of défendant meets this diflculty by means of a central support to 
which the lazy tongs are pivoted by a fixed pivot, in the same hori- 
zontal plane as the fixed pivots at the jamb and outer movable up- 
right, while the other connections between the lazy tongs and the 
central upright are made to slide vertically, thus avoiding any ver- 
tical motion in the upright itself. In the complainant's gâte the 
central upright or pivot is arranged in like manner, the plane of 
fixed pivots being located centrally in complainant's gâte, and at the 
bottom in defendant's. In this device of a central upright support 
for a folding gâte arranged to be pivoted to the latticework in the 
same way as the outer upright, namely, with the fixed pivot in the 
same horizontal plane as is the pivot which fastens the latticework 
to the jamb upright, it is hard to see any patentable invention. It 
is not necessary, however, to pass upon that point. The complain- 
ant has no claim for that single simple improvement, and a brief 
review of the history of his application shows that the claim hère 
relied on is only for a combina tion, which his assignors hâve spécifie- 
ally described, and to which description they must, in view of the 
state of the art, be closely conflned. 

In 1877, Maddox, one of the patentées of the patent in suit, took 
out a patent for a folding gâte, No. 191,984, shown below: 



a«s., 



tr-J 




It consisted of a séries of sliding vertical bars, linkefl together, 
in two or more lines of connection, by knuclde joints, with stops; 
the whole being arranged to be drawn out from the wall so as to 
flll up the space in the hallway, and fold up close together again 
against the wall, into a small compass. In the spécification of the 
patent in suit, it is stated that the invention of the patentées, Mad- 
dox & Humphries, "has for its object to improve the gâte for hall- 
ways and other places for which the patent [last above referred to] 
was granted to Maddox, [which ,patent] consists in a séries of 
vertical pickets or bars connected * • * by knuckle joints with 
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stops." In the specifloation as given in their original application, 
they state tlmt their improvement consists in "combining a séries of 
cross and Connecting braces with. tke sliding pickets, instead of 
employing the knnckle joints, for the pnrpose of strengthening and 
bracing the gâte durins: its movements, * * * and in adapting 
the pickets to be held parallel to each other during their movements 
in opening and closing the gâte." The original application was re- 
jected on référence to the Maddox gâte, and, in part, on référence 
to patent to Powell, 138,527. This last-named patent shows a fold- 
ing gâté consisting of a single row of lazy tongs, with a séries of 
npright rods at each intersection of the arms composing the lazj- 
tongs; the function of the uprights being to act as a support to the 
gâte, when extended, and also to obstruct the open space between 
the gâte and the ground. Powell's pickets, however, were not so 
aflaxed to the gâte as to be vertically immovable during the opéra- 
tion of opening and closing. In reply to this rejection, Maddox & 
Humphries called the attention of the pEttent office to the defect of 
the Bladdox gâte, viz. that the knuckle joints were effective to hold 
the pickets apart only when the gâte is opened to its fuUest ex- 
tent,— the pickets at other times f alling against each other, or 
spreading apart, — and pointed out how their improvement of cross 
braces connected with every picket of the séries so as to keep them 
parallel at ail times, and without verticaL motion, overcame that de- 
fect, explaining that the brace bar. H, of the Maddox patent, could 
not perform the functions of their "cross and Connecting braces" 
because [although connected with the jamb picket and outer picket] 
it was not connected with the intermediate pickets. In reply to the 
référence to Powell, they say: 

"In Maddox & Humphrl^' gâte the main feature consists in the vertical 
sliding pickets, the other devices being subordinate, and adapted as one means 
for moving the piclcets. In Powell's gâte the main feature is the lazy tongs, 
the vertical rods * • • being sutiordinate, and used to prevent the gâte 
from bowlng when extended, and incidentally to partially obstruct the space 
under the extended gâte. • • * The rods [of Powell] are not sUding 
pickets, but incidental devlceg for supporting the gâte on a broad base when 
extended. Maddox & Huniphries construct their gâte mainly of sliding pick- 
ets, so arrangea as to slide on the ground in a horizontal plane," etc. 

The applicants also changed the spécification touching the state- 
ment of their improvement from the form above quoted to the 
foUowing: 

"Our improvements • • • consist— First, in so combining a séries of 
cross and Connecting braces or bars with tlie pickets— instead of employing 
knuciile joints— as to strengthen and support the gâte, and adapt it to slide 
upon its stpport without changing the vertical position of the pickets, and 
at the same time preserving their parallellsm when the gâte is opening and 
closing." 

Manifestly, the "gâte" which is hère spoken of as "sliding upon its 
support" is the picket gâte depicted iïi the drawings annexed to the 
original Maddox patent, and to the patent for the improvement of 
Maddox & Humphries. Inspection of the defendant's gâte shows 
that it is essentiàlly not a picket gâte, but a lazy-tongs gâte, with 
a single central support, and therefore it does not infringe. Decree 
of circuit court is afflrmed. 
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HABRISON V. MAYNARD, MERRILL & CO. 
(Circuit Court of Appeals, Second Circuit. May 29, 1894.) 
No. 137. 

COPYKIGHT — InPRINGBMENT — RESTRICTION ON SALES ET PuRCHASERS. 

Tlie owner of a copyrigtit, wlio bas transferred tlie tltle to copyrighted 
boolis under an agreement restricting tlieir use, cannot restrain, by virtue 
of tlie copyright statutes, taies of said books in violation of the agree- 
ment; he is conflned to bis remédies for the breacb of contract. 

Appeal from the Circuit Cîourt of the United States for the 
Southern District of New York. 

This was a suit by Maynard, Merrill & Oo., a corporation, against 
William Beverley Harrison, for infringement of copyright. The 
circuit court granted an injunction pendante lite. Défendant ap- 
pealed. 

Eowland Cox, for appellant. 
Payson Merrill, for appellee. 

Before WALLACE and SHIPMAlsr, Circuit Judges. 

SHEPMAN, Circuit Judge. The complainant, Maynard, Merrill 
& Co., a corporation duly created under the laws of the state 
of New York, and having its principal office in the city of New York, 
was, in June, 1893, the owner of the copyright of a book entitled 
"Introductory Language Work," of which Alonzo Keed was the 
author, and which had been duly copyrighted by him in July, 1891, 
under the laws of the United States respecting copyrights. The 
complainant is a book publisher, and has been in the habit of 
sending the printed and unbound sheets of this book, and of 
other books which it published, to George W. Alexander's book 
bindery, in the city of New York, to be stored there until it gave 
Mr. Alexander an order to bind a specifled quantity, who would 
sometimes bind a lot in anticipation of such orders. On June 21, 
1893, a destructive fire occurred in this bindery, the resuit of 
which was, as the complainant supposed, to destroy the commercial 
value of ail the property which it had in the building. One of its 
employés, at its request, examined the débris, and reported that there 
was nothlng of value which the complainant could use in the manu- 
facture or sale of books. Alexander thereupon sold the entire débris, 
which had fallen into the cellar, to one Fitzgerald, who resold it, 
without moving it, to some Italian dealers in waste paper, and, in 
order to prevent them from using the paper and books for other pur- 
poses than paper stock, incorporated the foUowing provision in the 
contract of sale: "It is understood that ail paper taken out of the 
building is to be utilized as paper stock, and ail books to be sold as 
paper stock only, and not placed on the market as anything else." 
The cellar was cleared of this class of material, and subsequently 
a quantity of damaged copies of "Introductory Language Work" ap- 
peared in the market, as owned and offered for sale by the défendant, 
William Beverley Harrison, a dealer in second-hand books, and a 
citizen of the state of New York, and residing in the city of New 
v.6lF.no.6 — 44 
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York. The leaTes of tàe books were discolored and stained by smoke 
and water, but the covera had a respectable appearance, and the 
complainant Bupppsed tliat the unbound sheets \i^hich had escaped 
the fire had been rebound by Hamson, or under his direction, or with 
his privity, and that he was selling such newly-bound books, as well 
as some bound books which had escaped serions injury; and there- 
upon brought a bill in equity before the United States circuit court, 
to restrain his alleged infringement of its copyright. The bill 
counted entîrely upon the right of the complainant under the copy- 
right statutes of the United States. Upon its motion, the court 
granted an injunction pendente lite. 

Harrison dénies, in his afQdavit, that he purchased any sheets or 
loose covers of the book. He further says (rather vaguely) that he 
"learned tbat certain dealers had corne into possession of the salvage 
f rom the Ûre at said Alexander's place ; that afûant yisited the prem- 
ises where said salvage was stored, and from them purchased a 
number of bound and completely finished volumes, some of which 
were the publications of the complainant." He further says that he 
"purchased the said books in the regular course of trade, without 
any knowledge of any understanding or arrangement, if any there 
was, between complainant and others; and that he accepted the 
same, as he believes, according to the established usage of the trade, 
believing them to be books which had been put upon the market as 
salvage, as damaged books are bought and sold." The affidavits 
show that the complainant, which was the owner of the copyright, 
permitted Alexander to sèll absolutely ail its copyrighted books in his 
cellar, and that his vendee obtained the entire légal title to thèse 
damaged volumes. They were sold agaln, together with other paper 
and books, under express restrictions against their use for any other 
purposes than for the manufacture of paper. Harrison says that he 
bought the books in question without knowledge of this restriction. 
Whether he had notice of facts which should hâve put a purchaser 
upon inquiry to ascertain whether he was being made a party to a 
violation of contract, cannot be determined upon the affidavits. The 
question, as it arises upon the bill and the affidavits, is: Can the 
owner of a copyright restrain, by ■virtue of the copyright statutes, 
the sale of a copy of the copyrighted book, the title to which he has 
transferred, but which is being sold in violation of an agreement 
entered into between himself and the purchaser; or are the remédies 
of the original owner conflned to remédies for a breach of contract? 
So long as the owner of a copyright retains the title to the copies of 
the book which he has the exclusive right to vend by virtue of the 
copyright, he can impose restrictions upon the manner in which and 
upon the persons to whom the copies can be sold. Having the ex- 
clusive right to vend, he has the right to appoint to whom the book 
shall be sold. If his agents, to whom he has intrusted the possession 
of his books, violate his instructions, and fraudulently sell to a per- 
son with knowledge or notice of the fraud, such fraud will be an in- 
fringement of the copyright, with which the original owner has 
never partéd, and can be restrained by virtue of the statutes of the 
United States. ïhus, if the owner of a copyrighted book intrusts copies 
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of the book to an agent or employé for sale only by subscription and 
for delivery to the subscribers, and the agent fraudulently sells to 
nonsubscribers, who hâve knowledge or notice of the f raud, such sale 
is an infringement of the original owner's copyright, who can disre- 
gard the pretended sale, and hâve the beneflt of ail the remédies 
which the statutes or the law furnish. This right to enjoy the beneflt 
of the copyright statutes résulta from the fact that the owner has 
never parted with the titie to the book or the copyright, although 
he parted with the possession of the book. But the right to restrain 
the sale of a particular copy of the book by virtue of the copyright 
statutes has gone when the owner of the copyright and of that copy 
has parted with ail his title to it, and has conferred an abso- 
lute title to the copy upon a purchaser, although with an agree- 
ment for a restricted use. The exclusive right to vend the 
particular copy no longer remains in the owner of the copyright 
by the copyright statutes. The new purchaser cannot reprint the 
copy. He cannot print or publish a new édition of the book; but, 
the copy having been absolutely sold to him, the ordinary incidents 
of ownership in personal property, among which is the right of 
aliénation, attach to it. If he has agreed that he wUl not sell it for 
certain purposes or to certain persons, and violâtes his agreement, 
and sells to an innocent purchaser, he can be punished for a violation 
of his agreement ; but neither is guilty, under the copyright statutes, 
of an infringement. If the new purchaser participâtes in the fraud, 
he may also share in the punishment. Clemens v. Estes, 22 Pcd. 
899. 

The distinction between the remedy of the owner of a copyright 
and the books published under its protection, who has retained the 
title to the books and the copyright, and has been def rauded by an 
unauthorized sale to a purchaser with notice, and the remedy of a 
copyright owner who has parted with his title to a copy of the copy- 
righted book, and has been injured by the failure of the purchaser 
to comply with his contract in regard to its use, is stated by Judge 
Hammond in Publishing Co. v. Smythe, 27 Fed. 914, as foUows: 

"The owner of the copyright may not be able to transfer the entlre property 
in one of his copies, and retaIn for himself an incidental power to authorize 
a sale of that copy, or, rather, the power of prohibition on the owner that 
he shall not sell it, holding that much, as a modicum of his former estate, to 
be protected by the copyright statuts; and yet he may be entiroly able, so long 
as he retaias the ownership of a particular copy for himself, to flnd abundant 
protection under the copyright statute for his then incidental power of con- 
trolling its sale. This copyright incident of control over the sale, if I may 
call it so, as contradistinguished from the power of sale incident to ownership 
in ail property,— copyrighted articles, like any other,— is a thing that belongs 
alone to the owner of the copyright itself , and as to him only so long as and to 
the extent that he owns the particular copies Involved. Whenever he parts 
with that ownership, the ordinary Incident of aliénation attaches to the par- 
ticular copy parted with in favor of the transférée, and he cannot be de- 
prived of It This latter Incident supersedes the other,— swallows it up, so to 
speak, — and the two cannot coexist in any owner of the copy excopt he be the 
owner at the same time of the copyright; and, in the nature of the thing, th"y 
cannot be separated so that one may remain in the owner of the copyright 
as a limitation upon or déniai of the other in the owner of the copy." 

The case of Murray v. Heath, 1 Barn. & Adol. 804, which is some- 
what relied upon by the defendant's counsel, does not throw a strong 
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Ught upoa a case arising under tlie statutes of the United States. 
Tlie question was whether tlie sale of the engravings was, under tlie 
circumstances oî the case, a violation of the English statutes, — which 
prohîMted a piratical publication of the engravings of another, — or 
was a breach of tjntract. The court was of opinion that the statutes 
wère not applicable. The other cases which were cited on the argu- 
ment, are not applicable to the facts of this case, although they are 
instructive upon the rights of copyright «vniers under copyright 
statutes, or of the rights of owners of manuscripts. Stephens v. 
Cady, 14 How. 529; Stevens v. Gladding, 17 How. 447; Parton v. 
Prang, 3 aiflf. 537, Fed. Cas. No. 10,784; Bartlette v. Orittenden, 4 
McLean, 300, Fed. Cas. No. 1,082; Prince Albert v. Strange, 2 De Gex 
& S. 652; Taylor v. Pillow, L. E. 7 Eq. Cas. 418; Howitt v. HaU, 10 
Wkly. Eep. 381; Hudson v. Patten, 1 Root, 133. The discussion by 
Judge Hammond upon the gênerai subject in Publishing Co. v. 
Smythe, supra, is most valuable, and any one who has occasion to 
examine this subject wUl find that the territory has been thoroughly 
explored. 

Our conclusion is that, upon the facts stated in the bUl and in the 
affidavits, the complainant has no remedy under the copyright stat- 
utes of the United States, and, as both the parties are deemed to be 
citizens of the state of New York, the complainant is without 
remedy in the circuit court for the southern district of New York. 
The order of the circuit court for a preliminary injunction is re- 
versed and set aside, with costs. 



THE PUBLIC BATH NO. 13. 

TEBO et al. V. MAYOR, ETC., OF CITY OF NEW YORK et aL 

SAME V. THE PUBLIC BATH NO. 13. 

(District Court, S. D. New York. AprU 10, 1894.) 

1. Admiraitt JnRisDiCTiON — Floatins Bath Housh. 

A bath house built on boats, and deslgned for navigation and transporta- 
tion, is within admiralty jiirlsdiction. 
8. Salvagb — Subjbct-Mattkb. 

Use la trade and commerce, of the property saved, Is not essentlal to 
salvage. 

8, SaME— LlABILITT OF BAILEE. 

A bailee in possession of a floatlng bath for repairs dlsobeyed the 
owner's directions as to Its fastenlngs for securlty from storms, and In- 
creased its welght and exposure. Hcld, that he took the rlslî of its golng 
adrift, and was bound to indemnify the owner for salvage thereupon. 
4. Samb — Suit in Personam — "Rbqubst" for Service within Admiraltt 
ROLB 19. 

A floating bath house, the property of a clty, but in possession of a 
bailee for repairs, havlng gone adrift wlth no one on board, was pleked 
up by a tug. Hdd, that as It was equally of the highest Interest to the 
bailee and to the clty to hâve it rescued, and as the right to proceed in 
rem against public property was doubtful, the request necessary, under 
S. et admiralty rule 19, to sustaln a suit in personam, might be implied, as 
respects both owner and bailee. 
6. Samb. 

Query, whether any part of admiralty rule 19 la applicable where the 
res is exempt from arrest as public property. 
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TMs was a libel in personam by William M. Tebo and others against 
the mayor, aldermen, and commonalty of the city of New York 
for salvage of Public Floating Bath No. 13, the property of the 
city, which, whUe lying in Gowanus bay for the purpose of being 
repaired by the Greenpoint Towage & Lighterage Company, on Au- 
gust 24, 1893, parted its moorings in a storm, and was swept adrift 
into the bay, where it was picked up by libelants' tug, and moored 
to an adjacent dock. On pétition of respondent, the Greenpoint 
Towage & Lighterage Company was brought in as a party. There- 
after libelants filed a libel in rem against the bath house. By 
direction of the court, the suits in personam and in rem were tried 
together. 

Goodrich, Deady & Goodrich, for libelants. 

William H. Clark, Corp. Counsel, and Dean & Ward, for the mayor 
and the bath house. 
Hyland & Zabriskie, for Greenpoint Towage & Lighterage Co. 

BKOWN, District Judge. TMs bath house, unlike the bath 
houses built for permanent mooring, was buUt upon several boats 
as a substructure; the boats were designed to float, to uphold, and 
to transport the Bath, wherever and whenever desired. The design 
included both navigation and transportation. The bath house was 
in efEect the permanent cargo of the boats. It was not permanentlv 
moored, as in Cope v. Dry-Dock Co., 119 U. S. 625, 7 Sup. Ct 336; 
but on the contrary was designed for navigation and transportation ; 
and that is why boats were used as the substructure. It is, there- 
fore, within the jurisdiction of this court. See The Hezekiah Bald- 
win, 8 Ben. 556, Fed Cas. No. 6,449; The Pioneer, 30 Fed. 206. The 
grounds of the décisions in those cases are applicable hère. Use 
in trade and commerce is not essential to salvage; if that were 
material, there could be no salvage allowed upon yachts, or other 
water craft used for pleasure, which is absurd. 

2. The structure was in the possession of the défendant company 
for repair. It had been made fast under the direction of an ex- 
pert in the city's employ, in a manner found sufficient to weather 
the winter storms, which equal, and often exceed, this storm in 
severity. The company's employés had been warned not to loosen 
those lines; but they cast them ofl after the lighter Success came 
alongside the Bath, and ran lines to spiles from the Success alone, 
without any side lines from the Bath to prevent her from sway- 
ing. The Johannes, 10 Blatchf. 478, Fed. Cas. No. 7,332. In dis- 
obeying directions, and in adding more weight and exposure, and 
in substituting new lines and new ways of fastening, the com- 
pany took the risk of going adrift. They would, therefore, be 
bound to indemnify the city for any responsibUity for the salvage 
claim, in rem or in personam. 

3. The company, as bailee, if présent when the Bath went adrift, 
would hâve been bound to request the Tebo, or any other tug at 
hand, to endeavor to rescue the bath house, for a reasonable com- 
pensation, and prevent injury to herself or other vessels. The bath 
house was a valuable structure. It is a bailee's duty to protect the 
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property In hls charge, and he is answerable to the owner for the 
performance of that dnty. It was, tlierefore, equally of the high- 
est interest to the Company as baiïee, and to the city as owner, 
to hâve the Bath rescued and secured as soon as possible. In 
fact, the watchman on duty for the nlght had actually gone ashore 
to seek assistance only shortly before, and after the structure had 
got adrift. Under such circumstances, where there is no oae 
présent to reprèsent the owners, gênerai or spécial, at the time of 
need, and the watchman is in quest of aid, and where the right to 
proceed in rem is doubtful, the "request" provided for by S. Ct. 
admiralty rule 19 may, I think, be properly implied by law as 
respects both personal défendants; while the "beneflt" both to the 
Company and to the city from the service is manifest I bave much 
doubt, moreover, whether any part of S. Ct admiralty rule 19 
is applicable to a case in which the res is exempt from arrest, 
as public property; though I do not undertake to détermine this 
latter question now. The rule ought to be applied consistently as 
a whole. The first part of the rule authorizes proceedings in rem; 
and if an exceptional exemption from arrest for a salvage service 
should be held to exclude the first clause of the rule, it would 
seem that such a case should be deemed altogether outside of the 
intent of th^ rule, so that the whole rule should be deemed inap- 
plicable. Nô construction of the rule should be adopted, if it can 
be avoided, which would leave the salvor remediless; it would be 
the worst policy possible to discourage any salvage help to city 
property in time of need, by denying any légal right, or any mode 
of remedy, to reeover salvage compensation. 

4. Under ail the circumstances, |350 will, I think, be a reasonable 
compensation for this service, which I think the company is legally 
bound to pay. For that sum, with costs, a decree may be taken 
against the company. As against the other défendants, the pro- 
ceedings are suspended, until a return of exécution against the 
company. The Alert, 44 Fed. 685. 



THE ERNEST M. MUNN. 

LOWNDJiS V. THE ERNEST M. MUNN. 

(District Court, D. Connecticut. May 24, 1894.^ 

No. 1,009. 

1. Salvage— Compensation. 

A steam barge worth $2,500, laden wlth a cargo worth $600, was fonnd 
dereliet and in péril in Long Island sound, and was towed to port by the 
salvors, who were in an oyster steamer. The time consumed was 6% 
hours; the distance towed was 3% miles; and the rescue was made wlth 
danger to the life of one of the salvors and some danger to the oyster 
steamer, which was worth about $15,000. Bdd, that the salvors were en- 
titled to $800 compensation. 

2. SaME— DUBBSS. 

Where the owner of a vessel In the possession of a salvor taises posses- 
sion by force, threatens the salvor with violence, and Induces him to ac- 
cept less than his clalm for salvage, such settlement Is not binding on 
the salvor. 

Libel by Stanley H. Lowndes against the barge Ernest M. Munn 
for salvage. 
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Seymour & Knapp, for libelant 

Hyland & Zabriskie and A. L. Shipman, for claimant, 

TOWNSEND, District Judge. This is a libel in rem for salvage. 
At about 7 o'clock on the morning of November 28, 1893, tbe libelant, 
Stanley H. Lowndes, with a crew of six men, started in his oyster 
steamer, tlie J. Howard Lowndes, from Norwalk harbor, to go to 
work on Us oyster beds in Long Island sound. When they got 
outside they saw the stean barge Ernest M. Mnnn adrift, about a 
mile and a quarter from the east end of Copp Island. They went 
up to her, bow on, and one of the crew jumped aboard. She had 
been abandoned. Her heavy hawsers had parted, and she was 
waterlogged. There had been a hard southeast storm through the 
night, and the water was very rough that morning. The salvors 
first attempted to tow her in an easterly direction, but the sea 
was so rough, and she was so heavy, with her cargo of coal and the 
water in the hold, that they could not make any progress. They 
then got her alongside, but she roUed and heaved so heavily that 
they could not control her, and were in danger of being swamped. 
Finally they succeeded in towing her very slowly with the sea, by 
a Une from her bow, inside of the Norwalk Islands, where the water 
was smooth, and from there took her down to Pive MUe river, reach- 
ing there at about half past 1 in the afternoon, and made her fast 
to the dock. It is agreed that the value of the barge saved was 
$2,500, and of the cargo $600, and that the total net freight to des- 
tination was $83.08. The libelant's oyster steamer was worth about 
$15,000. 

The first question presented is as to the amount of salvage which 
should properly be allowed, in view of the conditions existing in 
this case. The barge was derelict and in péril in Long Island 
Sound. She would probably not hâve drifted ashore for two hours. 
If she had done so, she probably, although not certainly, would 
hâve gone on the rocks of the Norwalk Islands. The time consumed 
in the salvage service was about 6^ hours. The distance towed 
was about 3| mQes. The services rendered were meritorious and 
successful. They involved danger to the life of the sailor who 
jumped aboard the barge, and some danger to the salving steamer. 
Seven men were engaged in the salvage service from 7:30 in the 
morning till 1 :30 in the aftemocn. One good day's work, with good 
weather, was worth f 100 to the libelant, Lowndes. An examination 
of the salvage cases shows a great diversity in the proportional 
amounts awarded, by reason of the widely varying conditions. It 
seems to me that, in cases most nearly resembling the one at bar, 
the amount of the award has generally approximated 25 per cent. 
oî the value of the property saved. I think such award should be 
allowed in this case, unless the court is bound to enforce a certain 
alleged agreement hereafter to be considered. 

On the second day after the occurrences heretofore stated, the 
claimant, Calahan, the owner of the barge, came to Five Mile river, 
and offered to give the salvors $500 and such additional sum as 
could be obtained from the insurance company for a release of the 
barge. The salvors refused to settle for less than $800. On the 
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followlng Sunday he returned early in the moming with a tugboat, 
and came up alongside the barge. No one except the claimant was 
in sight on his tugboat. The libelant, Stanley Lowndes, and several 
other persons, saw her coming, and ran. aboard the barge. The 
claimant stepped onto the barge, and, when said libelant ordered 
him off, he reached down to untie the line by which she was made 
f ast. Thereupon Lowndes leveled a gun at the claimant, and again 
ordered him to get off, sàying: "You get off, or I will Mil you." 
The clainiant then called ont, "Corne on, boys," and a crowd of from 
11 to 18 tnen rushed out from the engine room and cook room of 
claimant's tugboat, made threatening démonstrations, and offered 
to fight with libelant, Lowndes, and his companions. The claimant 
said, "We hâve corne to get the boat;" and he challenged Lowndes 
to go ashore and fight, to settle the question as to whether the 
amount to be paid should be |500 or $800. Under thèse circum- 
stances, the claimant insisting that he was going to take the barge, 
boasting that he had $1,500 with him, and that he would give $600 
to take the barge, the libelant, after a consultation with the en- 
gineer, said: "H you want to take this barge out of hère to-day, 
you give $600, and I will give you a recdpi" Thereupon the money 
was paid to the engineer, ànd the boat was released. The claimant 
understood this payment to be in full of ail claims. He took the 
barge to Wilson's point, in said district, and left her there. The 
libelant, Lowndes, immedlately thereafter libeled her, and brought 
her back to Flve Mile river. The claimant had originally deceived 
the salvors in order to persuade them to reduce the amount of their 
claim for salvage, and when he found that they would not accept 
his offers, as aforesaid, he gave them to understand that he would 
go to New York, and see what he could do towards procuring an 
additional sum from the insurance company for a release of the 
barge. From the appearance and conduct of the parties and their 
Witnesses upon the hearing, I cOnelude that the testimony of the 
salvors is substahtially true, and that the claimant, with his gang 
of men, came from New York on said Sunday morning with the 
express purpose of obtaining possession of the barge and a settle- 
ment of said claims, by threats and intimidations, pro^ided he could 
not effect his object by other means. It does not seem to me that 
the court would be justifled in enforcing a settlement made under 
such conditions as existed in this case. The following citations 
show that a court wiU scrutinize salvage agreements, and will not 
enforce them when they are inéquitable or oppressive: Dr. Lush- 
ington, in The Helen and George, 1 Swab. 368; The Wellington, 48 
Fed. 475; The Agnes L Grâce, 2 C. C. A. 581, 586, 51 Fed. 958; The 
Schiedam, 48 Fed. 923; The Alert, 56 Fed. 721, 724; Macl. Shipp. 
651 ; 2 Pars. Adm. 306, 307. I think the claim of the salvors for 
$800 was a reasonable and just one, and should be allowed. Let a 
decree be entered in favor of said salvors for the balance of $200, 
with costs. The parties may introduce further évidence, if they 
so désire, as to the proper apportionment of the award. 
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THE CHINESE PRINCE. 

OOBAN STBAMSHIP CO. OF SAVANNAH, GA., T. THE OHTNBSB 

PRINCE. 

(District Court, B. D. South CaroUna. May 26, 1894.) 

Saltage— Amount — TowAQK — Etidbsob. 

The steamship Chinese Prince, when off Cape Romaine, In the latter 
part of December, broke her piston rod and the head of her hlgh-pressure 
cylinder. She was some 13 miles from shore, in water from 9 to 13 
fathoms deep, and in the track of coastwise vessels. 'She might hâve re- 
paired damages in about 40 hours, and proceeded to port imder sail and 
her low-pressure engine; but she signaled for assistance, and about mid- 
nlght was taken in tow by the steamboat Dessoug, and brought into 
Charleston the uext day. At the time of the accident, and for some days 
after, the weather was good, and at no time did elther vessel incur 
extraordinary rlsk, or were the lives of thelr crews in danger. The déten- 
tion did not Interfère wlth the regular scheduled trips of the Dessoug out 
of her home port, Savannah, but she Incurred extra expenses to the 
amount of $750. The value of the Chinese Prince and her cargo was 
from $225,000 to $250,000; that of the Dessoug, about $140,000. Bdd, 
that the Dessoug rendered a salvage service, for which $5,000 is an adé- 
quate reward, covering also the extra expenses. 

This was a libel on final hearing by the Océan Steamship Com- 
pany of Savannah, owners of the steamship Dessoug, against the 
steamship Chinese Prince (Atkinson, claimant). 

Mitchell & Smith, for libelant. 

Trenholm, Ehett & Miller and Convers & Kirlin, for claimant. 

BRAWLEY, District Judge. The British steamship Chinese 
Prince, loaded with cotton for Barcelona, left the port of Charleston 
at 2 p. m., December 20, 1893, intending to put in at Norfolk for coaL 
When off Cape Komaine, about 60 miles from Charleston, the piston 
rods broke, and the cylinder head of her high-pressure engine was 
shattered, and other damage was done to the water-service pipes. 
Almost immediately after the accident, the American steamship 
Dessoug, belonging to the Océan Steamship Company, on her regular 
course from Philadelphia to Savannah, was hailed, and after 
some parley the Chinese Prince was taken in tow, and, starting at 
about 12 :45, arrived off the bar of Charleston about 10 o'clock on the 
morning of the 21st, having taken a pilot meanwhile, and after wait- 
Ing for the tide, and with the assistance of a tug, safely crossed the 
bar, and came to anchor inside the harbor at about 5 :30 in the after- 
noon of the same day. 

It is for this service that the libel in rem is filed, and the sum of 
$20,000 is claimed. The answer admits a meritorious salvage serv- 
ice, and asks that the same be compensated by a moderato award. 
There are many and divers ingrédients which enter into a salvage 
service, and a long course of judicial décisions has determined what 
circumstances are most material for considération. The degree of 
danger to life and property, and the value of the thing salved, is, in 
ail cases, of the first importance. It has not been claimed or proved 
that any lives were in jeopardy, and this éliminâtes one of the ingré- 
dients which enhances the claims of salvors. The contention hère 
relates mainly to the péril to the ship and cargo, and that will be 
first oonsidered. The locality, the condition of weather and sea. 
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and the estent of the disability, are the necessary éléments in de- 
tennination of that question. 

The testimony as to the. locality differs somewhat from the aver- 
ments of the libel, where the latitude and longitude are given by "dead 
reckoning;" and there are other discrepancies as to the distance 
of the disabled ship from Cape Eomaine light, some of the witnesses 
putting it »t 25 miles. As they ail agrée that they were in sight of 
this light, and as the United States charts flx its visibility at 18 J 
niiles, thft «ondusion is that the Chinese Prince, at the time of the 
accident"was about 18 miles northeast of Cape Romaine, and about 
12 or 13 toiles from shore^ in water varyiiig from 13 to 9 fathoms. 
She was directly in the course of coastwifee vessels, and sèveral other 
steamçrs were sighted thai night. The accident occurred at a sea- 
son wheû bad weather may be looked for on that coast. But the 
proof shows that there wàs a bright moonlight, and a light wind; 
a smooth sea, with some swell from the southeast. The captain of 
the DêssGug does say that the weather was threatening,— "mackerel 
skies and mares' tails,"— rbut the event proved that his appréhensions 
were not justified, for the breeze died ont towards moming, and the 
records of the weather bureau show that the velocity of the wind did 
not exceed 13 miles an hour at any time that night, decreased to 8 
miles the next morning, followed during the day by a dead calm. 
The disability was caused by the ibreaking of the cylinder head of the 
high-pressure engine. It is çonceded that there were no appliances 
aboard ship for repairing such injury, and the extent of the damage 
may be inferred from the fact that several weeks were required to 
repalr the same after the return to Charleston. The offlcers of the 
ship claim that they could hâve disconnected the high-pressure en- 
gine, and with the low-pressure engine the ship could hâve made 
three or four knots an hour, and hâve gone safely into port; that 
this could hâve bêen done within 36 or 40 hour s; and that there were 
aboard ship the necessary appliances for such repairs. The tes- 
timony of one of the libelant's witnesses that he did not see any 
such appliances does not négative* this proof, and it may be con- 
cluded that the ship might, within 40 hours, hâve been put into 
condition, with her low-pressure en^nes and her sails, to hâve helped 
herself, and, if the weather had continued good might hâve reached 
port without assistance. Spéculation as to the resuit of such en- 
deavor is needless, as her captain did not choose to be saved in that 
way; but the considération of such facts, and of the possibility of 
the ship being rescued by other passing steamers, is material in de- 
termining the degree of péril from which she was salved. The con- 
clusion is that the Chinese Prince was disabled but not helpless, and 
that the pretensions of the salvors that she was rescued from immi- 
nent péril are not sustained by the proofs. The conjecture that she 
Was drifting rapidly towards the shoals rests mainly upon inference 
that does not support it. It arises ont of the testimony that at the 
time when the accident occurred the soundings showed 13 fathoms 
of water, and when the towage began the soundings showed 9 fath- 
oms, and therefore it is inferred that she was being driven upon 
shore; but the coast-survey charts do not show a uniform depth at 
that point, with a graduai shelving towards shore, but a variation 
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of several fathoms — frpm 7^ to 13 — at equal distances from tlie coast; 
and the captain of the Dessoug says, "I do net prétend to say that 
this ship was drifting at that time." With ample ground tackle, and 
with such weather and sea, it is not to be conceived that there was 
any real danger of the steamship being càrried upon the shoals. It 
was conceded in the argument, and the testimony supports it, that 
the Chinese Prince was worth about $40,000, and her cargo — 5,050 
baies of cotton — is valued in the manifest at $199,423. It is con- 
tended that this valuation is excessive, in that it states what the cot- 
ton would be worth upon arrivai in Spain, and not its value at the 
port of shipment. It is unnecessary to consider whether the parties 
are not estopped from alleging against the sworn statement in the 
manifest The award will not be fixed upon the basis of a percent- 
age, as that is not the best measure of the value of salvage services. 
Adéquate reward according to the circumstances of the case is the 
better rule. For the purposes of this case, it is considered that the 
value of ship, cargo, and freight is from |225,000 to $250,000. 

There is some contention as to whether signais of di stress were 
shown upon the Chinese Prince, as alleged in the libel. Her ofiScers 
say that the only signais displayed were the three vertical lights, 
whioh indicated that the ship was not under eontrol, while some of 
the libelant's witnesses say that she showed flash lights at intervais 
of flve minutes. Our statutes prescribe what "signais of distress" 
shall be, and the flash light is not one of those named. As it is not 
disputed that the Chinese Prince desired assistance, it is immaterial 
whether that désire was made manifest by the display of a flash 
light, or by the hailing of the Dessoug. Any ambiguous signal will 
be construed according to the condition of the vessel when boarded. 
If she is disabled, and in need of assistance, the signal wiU be treated 
as a signal for assistance, and those answering it will be regarded 
as salvors. 

The next subject for considération regards the salvor, and involves 
an inquiry into the value of the property engaged in the salvage 
service, the risks to which it was exposed, the enterprise and skiU 
displayed, and the dangers incident thereto, with the attendant re- 
sponsibilities, the time and labor expended, with the loss and ex- 
penses incurred in its performance ; Including risks as to Insurance, 
and other liabilities from déviation and delay and loss of trade. The 
Dessoug was an old ship, bought by libelants, mauy years ago, for 
$40,000, and repaired and fitted with new engines, about 10 years 
ago, at a cost of $65,000, and insured for $90,000. The cargo was 
valued at $48,000. The salvage service was whoUy unattended with 
any risk of human ILfe, and the circumstances called for no especial 
courage, enterprise or skill. AU that the occasion demanded was 
done with intelligence and promptitude, and the danger involved 
was such only as is necessarily implied in handling at sea a disabled 
steamship, heavily laden, in such weather as has been described. As 
there is no proof that any except superflcial repairs were required 
or made to the Dessoug, it may be assumed that the strain was not 
excessive. The service was performed subséquent to the act of Feb- 
ruary 13, 1893, and any liability for déviation in respect to the cargo 
is protected under that act, even if the biU of lading contained no 
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stipulation allowing such. déviation for salrage purposes. The policy 
ôf insurance was net produced; and, in the absence of any évidence 
tHat ieP Insurance was risked, it cannot be presumed that it con- 
tained any inhibition against the rendition of salvage services. The 
Dessong made fast to the Cliinese Prince, and commenced the tow- 
age, about 12 o'clock on the night of December 20th, arrived ofif the 
bar àt Charleston — a distance of about 69 miles — early next morn- 
ing, but, owing to the tide, could not cross until the afternoon, when 
she came to safe anchorage in the harbor at 5:30. She could hâve 
gone out on the same tide, if she had ssiiled immediately; but, de- 
siring to consult counsel, her captain came ashore, and she was de- 
tained uùtil the foUowing morning. By employing some extra help 
in unloading her cargo at Savannah, she proceeded at her advertised 
time on her next voyage to Philadelphia, missing no sailing date. 
The expenses in«urred were: For the tug Hercules, in crossing the 
bar, $500; for pilotage, fl68; and for extra coal consumed, 40 tons, 
which, at the price paid in Philadelphia, would be about $100. A 
good deal of testimony was offered regârding the breaking of the 
hawser while the ships were lying cfE the bar; 'but as it is not per- 
ceived that this incident has any spécial significance, as affecttng 
the amount of the award, it is unnecessary to consider it. It is con- 
ceded that this is a case of salvage as distinguished f rom mère tow- 
âge service, but it lies near the border land; and many of the in- 
grédients which justify a large award are èither absent, or présent 
in such low degree that the compensation cannot, in justice, be 
greatly more than a libéral rémunération pro opère et labore. There 
was no imminent péril, and no heroic rescue; no risk of life to either 
salvors or salved. The ship lay within sight of land, with fair 
weather, and in the track of a number of vessels passing daily up 
and down the coast, the possibility of assistance from which must 
be taken into account, as tending to lessen the award. Such assist- 
ance and such service as the circumstances demanded were rendered 
promptly, unhesitatingly, and successfuUy. The parties did not 
agrée With each other as to the compensation to be paid, not because 
of any disagreement over terms, but by reason of the refusai of the 
master of the Dessoug to consider the proposition of the master of 
the Chinese Prince; he informing the latter that this was a question 
to be determlned by his owners, who were "good people, and would 
do what was right." Inasmuch as the parties hâve failed to reach 
an agreement as to "what is right" it is for this court to détermine 
it according to its discrétion, enlightened by such assistance as cornes 
from the considération of the decided cases. It will serve no good 
purpose to review the cases which hâve been presented by the coun- 
sel on either side with consummate skill and learning. They hâve 
ail been duly cdnsidered. The gênerai principle which should govem 
is nowhere stated more admirably than by Mr. Justice Bradley in 
TheSuliote,5Fed. 99: 

"Salvage shotild be regarded In the Ught of compensation and reward, and not 
in tlie ligtit of prize. The latter is more lilie a gif t of fortune, conferred witliout 
any regard to the loss or sufferings of the owner, who is a public enemy. Salvage 
is a reward granted for saving the property of the unfortunate, and should not 
exceed what is necessary to Insure the most prompt, energetic, and daring ef- 
forts of those who hâve it in thelr power to furnish aid and succor. Any&ins 
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beyond thls would be forelgn to the prlnblples and purposes of saîvage. Anj- 
thing short of this would not secure Its objects. The courts should be libéral, 
but not extravagant; otherwlse, that which Is Intended to be encouragement 
to rescue property from destruction may be a temptation to subject It to perlJ." 

It is considered and adjudged that the libelant is entitled to 
$5,000 as rémunération for the salvage services rendered, which sum 
includes an allowance for the expansés of the tug, pilotage, and coal. 
As there was no tender or payment of money into court, the costs 
must foUow the decree. Let a decree be entered in conformity with 
this opinion. 

THE OEBES.» 

WESSELS et al. v. THE CERES et al 

STDSVENSKA ANGPABTYGS AKTIEBOLAG v. WESSELS et aL 

(District Court, S. D. New York. Aprll 7, 1894.) 

1. Shipping — Charter Party — Guarantt op Spbed — "Light-Laden." 

The charter of a steamship for the fruit trade guarantied that she should 
mabe a certain average speed, "fruit or light-laden." Hdd, that the term 
"light-laden" must be construed in référence to the context, and the vessel 
was to be deemed light-laden, in respect of draft, if her draft did not ex- 
eeed that of a full fruit cargo, and in reckoning welght of cargo tho 
weight of so much ballast as would be needed for a fruit cargo should 
not be counted. 

8. Samb — Waivbb of Objections to Loading. 

Pailure of a steamer to make the speed guarantied by her charter can- 
not be excused by objections to her trim, as loaded by charterers, which 
were not made by the master at the time of loading, the deflclency in 
speed having been frequently complained of. 

I. Same— "Lay-Up" Clause. 

A clause in a charter of a steamship for the fruit trade stipulated that 
she "is to lay up for overhauling two weeks each year in winter, at time 
charterers designate." Eeld, that this assumed the need of overhauling, 
and the charterers' arrangements as to time therefor, «nd cessation of pay 
during such perlod, could not be defeated by the owners' claim that over- 
hauling was lumecessary. 

Thèse were cross libels for damages on a charter party of the 
steamship Oeres, — the flrst, by Gerhard Wessels and others, the 
charterers, against the steamship; the second, by the Sydsvenska 
Angfartygs Aktiebolag, her owner, against the charterers. 

Wing, Shoudy & Putnam, for G. Wessels and others. 
Convers & Kirlin, for the Ceres. 

BEOWN, District Judge. The above libels were brought to re- 
cover damages upon a charter party; the flrst, for non-fulflllment 
of a guaranty of speed; the second, for charter hire and wrongful 
termination of the charter. I shall indicate briefly the grounds 
of my décision upon the points involved. 

1. Guaranty of Speed: The charter on its face, and ail the cir- 
cumstances, show that the original hire of the steamer had mainly 
in view the transportation of fruit cargo. In this business a cer- 
tain speed Is essential, and a knowledge of what is to be counted 
on is important. The guaranty was, that the steamer should "make 

» Beported by D. G. Benedict, Bsq., of the New York bar. 
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an average speed under steam of not less than 11 knota peir hour, 
fniît or light-laden, iû moderate weathér, and with good American 
coâï," and th.e guaranty must be construed witt référence to the 
objecte of the cbarter, The provision tbat it shall make an average 
speed shows clearly thât it was a practical resuit that was looked 
at, and not merely thé ship's capacity of attaining 11 knots an hour 
under the best possible conditions. It was intended to be a contin- 
uing guaranty that the average speed of 11 knots should be accom- 
plished, under the conditions stated; not indéed in spite of any 
faults of the charterers, but that in the absence of any faults or 
obstacles on their part, the owners should maintain the ship in a 
State of efficiency to accomplish that average speed. 

The évidence le9.ves no dopbt that this speed was not maintained, 
and that the charterers never waived their objections on account 
of this défect; Thëy complained of it from the flrst, and were con- 
stantly met by excuses, promises, and hopes of tmprovement. Dur- 
ing the last two voyages, which are the subjects of thèse suits, a 
«peed of 11 knots wlis never attained, even for à day. The only 
questioà on this subjéct, therefore, is whether the conditions of the 
guarai^ty were complied with, as respects the weather, cargo and 
coal; and whether the f allure to make 11 knots is to be ascribed 
to any fault of the charterers in the loading and trim of the ship. 
The excuse grounded upon bad coal was frivolous, as the évidence 
plainly shows; and as respects the weather, npthlng further need 
be sald, than that the steamer did not make 11 knots even when the 
weather was most moderate and favorable. 

2. Fruit, or Light-Laden: The controversy has been chiefly in 
regard to the loading of the vessel. The case is one in which the words 
^light-laden" must be construed in référence to the context, and 
the word "fruit" immediately preceding. See Insurance Co. v. Ham- 
ilton, L. E. 12 App. Cas. 490; U. S. v. The Buffalo Park, 16 Blatchf. 
190, Ped. Cas. No. 14,681; The Viola, 59 Fed. 635. The meaning 
is, that the ship shall make 11 knots laden with a fruit cargo, or 
with its équivalent, i. e., when as light-laden as with a fruit cargo, 
or one not more cumbersome, nor more unfavorable for speed. Much 
évidence has been given of the opinions of shipping men as to what 
the term "light-laden" means. Their diverse opinions, as well as 
their own testimony, show that there is no standard or custom 
by which to détermine the meaning of the term "light-laden" inde- 
pendently of its context; and I do not think the meaning of the 
phrase is to be arrived at in that way, or that any flxed proportion 
of a deep-laden cargo can be arbitrarily adopted. The défendants' 
witnesses ndostly think that two-thirds of a deep, or full load, would 
be "light-laden." As respects the draft of the vessel, the only limit 
under this charter, as respects the guarantied speed, is the draft 
of a full fruit cargo, i. e., the draft with such a full fruit cargo as 
the vessel was capable of carrying. The charterer had a right 
to the full fruit-cargo draft; and whatever cargo he puts aboard, 
if that draft is not exceeded, the steamer must, I think, be deemed 
"light-ladèn" within the intent of this charter; and this isithe view 
expressed by several compétent witnesses. 

The libelant testifies that the Ceres will carry from 24,000 to 30,000 
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banches of bananas; and an average weight of thèse would amaunt 
at least to upwards of 350 tons. The dead-weight capacity guar- 
antied by the charter was 820 tons, including coal. On the first 
of the two Toyages in suit, the steamer brought from Colon about 
179 tons of bananas, and about 138 tons of merchandise, or 344 
tons in ail. Besides this, she had on leaving Colon, 225 tons of 
coal on board, on the flrst voyage, and 218 tons on the last. As 
her consumption of coal on the trip from Colon was about 150 tons, 
the excess of coal for any contingencies of the voyage was 75 
tons on the first voyage and 68 on the second. It is nowhere inti- 
mated that this was an excessive supply of coal for a purely fruit 
cargo. The steamer was, therefore, as I must flnd, weighted down 
with less cargo than the charterers were entitled to carry for a 
purely fruit cargo, and therefore did not transgress the condition of 
"fruit, or light-laden." 

3. Trim and Ballast: A further excuse on the part of the ship 
is, that there was so much weight of coal amidships, with the bananas 
above, that she was obliged to flll her two forward ballast tanks 
with water, amounting to 180 tons. I do not perçoive, however, 
that this is material to the question, or that it affects the char- 
terers' rights; for there is no intimation in the évidence that a 
less amount of ballast would hâve been needed had the cargo been 
whoUy of bananas. The évidence shows, on the contrary, that upon 
both voyages, so much of the cargo as was not fruit consisted of 
heavy merchandise, such as coffee, cocoanuts, etc., ail of which 
were put in the lower hold, rendering less ballast necessary than 
would hâve been needed for a purely fruit cargo of bananas. The 
variation from a purely fruit cargo was, therefore, in favor of the 
vessel. It was the sMp's duty to take what ballast was neces- 
sary for a fruit cargo; and the weight of so much ballast as 
would be needed for a fruit cargo, could not be counted in reckoning 
what was a "light-lading," any more than it could be counted in 
a fruit cargo, so far as respects her guaranty of speed. Excluding 
the ballast, thèse two cargoes were less even than most of the 
claimant's witnesses admit to be "light-laden," viz., two-thirds of 
a dead-weight cargo. 

The trim of the vessel, moreover, which is now made a subject 
of complaint, viz., that she was loaded too much by the stem, is 
not shown by the évidence to hâve been objected to by the master 
at the time. The charterers, or their supercargo, did indeed hâve 
the direction of the loading; but as the si)eed was one of the 
guaranties of the charter, and the deficiency in speed was frequently 
complained of, it was the master's duty, if he conceived that the 
proposed distribution of the cargo would aflect the ship's speed 
unfavorably, to caU attention to the subject at the time of loading, 
when as favorable a disposition of the cargo could hâve been made 
as the nature of the case would admit. Not having made any 
objection at the time when it could hâve been remedied, such an 
objection was waived, and the owners are equitably estopped from 
setfîng it up now. 

It is unnecessary, therefore, to consider the précise détails of 
the draft of the ship, or of the trim forward and aft, about which 
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there is some conflict In the eyidenee, and eren discordance in the 
ship's records. It is évident that neither the observations nor tlie 
records were made with exactness; and the register of the miles 
run, as given by the patent log, is still more inaccurate. The 
Lloyd's deep load-line is immateriaJ; for even assuming the correct- 
ness of the captain's testimony as to the amount of water ballast 
taken on the two voyages f rom Colon, viz., 200 tons, of which I hâve 
some doubt, still this wonld make the total tonnage of cargo, coal 
and ballast on leaving Colon f rom 80 to 100 tons less than the 
dead tonnage guarantied by the charter; so that on adding for a 
full cargo 8 to 10 inches more draft, we should hâve 16 feet 3 
inches or upwards, as the expected draft for the guarantied ca- 
pacity, even if the mean draft from Colon was 15 feet 9 inches; and 
this intended draft of 16 feet 9 inches for a full deep-load capacity 
accords both with the scale delivered by the agents to the charter- 
ers, and with her actual draft on the subséquent voyage to Spain. 
The défendants cannot appeal to the Lloyd's deep load-line as any 
excuse for non-complian'ce with the agreements and représentations 
of the charter. The évidence indicates that the boilers and pipes 
were not in perfect condition, and that the chief engineer, for that 
reason, forbore "to drive the ship as in other trades." Whatever 
the reason, however, it seems to me clear that the ship did not 
make the guarantied speed under the agreed conditions; and that 
the libelants had the right both to terminate the charter, as they 
did, for this breach, and to recover such damages, if any, as arose 
from it. 

4. The Lay-TJp Clause: The language of this clause is not that 
of a mère option. Section 18 requires docking at least once in 
every four months, during which hire shall cease. I think the in- 
tent of section 28, declaring that the steamer "is to lay up for 
overhauling two weeks each year in winter, at time charterers 
designate," was to give the charterers the right to designate 
the two weeks in winter when the vessel should be off pay, 
so as to suit the exigencies of their business; that this was also 
for the further purpose of securing perfect efficiency of the steamer 
during the subséquent months when she would be wanted to make 
as quiçk speed as possible; that the need of such overhauling in 
winter' is assumed by the charter, and that the charterers were 
bound under the charter to expect, and therefore had the right to 
count on, an overhauling at such time during the winter as they 
should designate, and upon a cessation of pay during this period; 
that the owners could not defeat the charterers' arrangements as 
to the time for this overhauling and cessation of pay, by the claim 
that overhauling was unnecessary; and that the évidence does not 
prove that overhauling was unnecessary, but rather indicates that 
the subséquent two or three weeks' work upon the ship could hâve 
been done at the time désignated by the charterers, with improve- 
ment in her service. 

A decree may be entered in accordance with this opinion, and an 
order of référence, if the damages are not agreed on. ' 
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PITTSBTJRGH, C. & ST. L. RY. CO. v. BALTIMORE & O. R. OO. et aL 

(Circuit Court o£ Appeals, Slxth Circuit May 8, 1894.) 

No. 12T. 

1. Appealablb Judgmbnts— Intbrlocutort Dbckbb for AccouNTrao. 

A decree determining the rlght of a complainant to an account, and 
settling thie princlples on which the account should be taken, Is interlocu- 
tory merely, and no appeal lies tlierefrom. 

8, JURISDICTION OF FEDERAL CODRTS— DlVEIiSE CiTIZBKSHIP — PkOPER PARTIES. 

A contract between two corporations for the joint opération of part of a 
Une of railroad owned by them provided that the local freight business 
should be done by one of them, which should receive a certain percentage 
of the earnings therefrom, the remainder to be divided equally; and that 
corporation subsequently leased its line for a certain percentage of the 
gross earnings thereof, including the proper proportion of the earnings of 
said part Thereafter the lessee, claiming to be entitied to ail the rights 
of its lessor under the contract, brought suit for an accounting of local 
freights carried on said part of the line by the successor of the other party 
to the contract, and made both such successor and the lessor parties de- 
fendant Beîd, that the lessor was a proper, though not a necessary, party, 
and as its interests in the controversy were identical with complainant's, 
and it and the other défendant were corporations of the same state, a féd- 
éral court had no jurlsdiction, although complainant was a corporation of 
a différent state. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This was a suit by the Baltimore & Ohio Railroad Company 
against the Pittsburgh, Cincinnati & St. Louis Eailw-y Company 
and the Central Ohio Eailroad Company, as reorgamzed, for an 
accounting. A decree for an accounting was granted, and, after 
a hearing on exceptions to the report of a spécial master thereon 
(55 Fed. 701), a final decree was rendered in favor of complainant 
and of said défendant the Central Ohio Railroad Company. The 
Pittsburgh, Cincinnati & St. Louis Eailway Company appealed. 

The Baltimore & Ohio Railroad Company, a corporation of the state of 
Maryland, flled its bill in the circuit court of the United States for the southern 
district of Ohio, September 30, 1886. The défendants thereto are the Pitts- 
burgh, Cincinnati & St. Louis Railway Company and the Central Ohio Rail- 
road Company, as reorganized, both being corporations of the state of Ohio. 
The object of the bill was to hâve an accounting as to the receipts from local 
freights eamed on that part of the line jointly owned and operated between 
Newarli and Columbus, Ohio, and known as the Newark & Columbus Divi- 
sion of each road. That division was originally owned by the Central Ohio 
Railroad Company, which company became insolvent, and was placed in the 
bands of a receiver. While thus in a receiver's hands, it, under a statute of 
Ohio, and with the approval of the court conducting the receivership, sold 
an undivided one-half interest in so much of its line as lay between Columbus 
and Newark to the Steubenvllle & Indlana Railroad Company. After this 
sale the présidents of the two companies entered into a written agreement as 
to the joint opération of the division so jointly owned. Subsequently the 
Central Ohio Railroad Company was reorganized under the laws of Ohio, 
under the name and style of the Central Ohio Railroad Company, as reorgan- 
ized. "Under the statute permitting this reorganization, the new company suc- 
ceeded to aU the property rights and contracts of the old company. In 1886 
the Baltimore & Ohio Railroad Company, being the complainant corporation, 
leased the Une of the Central Ohio Railroad Company, as reorganized, and 
succeeded to ail its rights and liabilities. In 1868 the Steubenvllle & Indiana 
V. 6lF.no. 7 — 4.5 
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Eallroad Company was consolldated wlth two other Unes of road under the 
name indMtyle of the Plttsbtirgh, Oinclimatl & St. Louis Railway Company, 
being the detejidajit corporation hereln, Under the law of Ohlo, It Ukewlse 
succeeded t6 ail the rights, property, àùd- cSontracts of Its several constituent 
roads. Thèse two companles, the Plttsburgh, Cincinnati & St. Louis and the 
Baltimore & Ohlo, hâve, since ttie Uth of May, 1868, the date of the création 
of the Pittsburgh Company, lieen Jolntly operatlng, malntalnlng, and man- 
aging the said Oolumbus & Newark Division of said road. 

The contention of complainant In this Utlgatlon is that a certain contract 
entered into between the Central Ohlo Kailroad Company and the Steuben- 
ville & Indiana Bailroad Company, in 1865, and immediately after the sale of 
the one-half Interest In the Oolumbus & Newark Division to the latter Com- 
pany, Is still In force as origlnally executed. That contract and its amend- 
ments are very lengthy, and cover every possible question Involved in a joint 
ownership ajid opération of à rallroad. ; Thls controversy tums wliolly upon 
clauses 13 and 15 of said contract, whlch are In thèse words: "Thir- 
teenth. The local frelght business from and to Newark and Oolumbus, with 
stations on the Une of said road betwèen those points, to be done by the Cen- 
tral Ohlo Rallroad Company." "Fifteenth. The gênerai frelght agent of the 
Central Oblo Rallroad Company shall keep an açcount of the earnings arising- 
from the local business mentloned in Item thlrteen, and at the end of each 
month shall furnish said superintendent and the gênerai frelght agent of the 
Steubenville & Indiana Eallroad Company each with a dupllcate thereof ; and 
that for such service thê Central Ohlo Company shall recelve slxty-flve per 
centum thereof, and the remainder shall be dlvided between said companies 
equally." 

The blU charges that the complainant company and the Pittsbm-gh, Cincin- 
nati & St. Louis Railway Company both recognized the validity and binding 
obligation ctf the said contract, and continued to act thereunder until the month 
of June, 1872, "when the said défendant entered upon and commenced the 
business of carrying local fTelghts between said cities and the stations on the 
said Oolumbus & Newark Dly;ls^on, and bas continued to do so ever since, not- 
wlthstandlng your orator bas repeatedly objected to the said défendant en- 
gaging In such business, and bas Insisted that It, as the lessee of the Central 
Ohio Rallroad Company, as reorganlzed, was entitled to carry ail of the local 
frelght thereon. And your orator has repeatedly ofCered to state an account 
wlth the said défendant, and render and deliver to it a statement of the local 
freights whlch it has durlng the term aforesald carried, but the said défendant 
has repeatedly and perslstently refused to recognize the right of your orator 
to hâve such accounting made, and has Insisted that it has the right to engage 
In the business of carrying local freights as aforesald; and neither the gênerai 
frelght agent of your orator nor of the sald the Central Ohio Rallroad Com- 
pany, as reorganized, has been able to keep an account of the earnings aris- 
ing from the business as herelnbeforç stated, by reason of the refusai of the 
défendant to furnish the accounts as aforesald." 

Wlth regard to the Central Ohio Rallroad Company, as reorganized, the allé- 
gations of the blll are tliat, by the terms of the lease to the Baltimore & Ohlo 
Ralbroad Company, the said Central Ohlo Rallroad Company, as reorganized, 
was entitled to recelve 35 per cent, of the gross earnings of the said the Cen- 
tral Ohio Rallroad Company, Including the Oolumbus & Newark Division 
thereof, "and including the proper proportion of the earnings of the said 
Oolumbus & Newark Division tmder said contract with référence to the local 
freights and local passengers." 

The prayer of the blU was that the total amount of local freights provlded 
for in articles 13 and 15 of the alleged contract shall be "ascertained, and the 
amoïmt whlch Is due to your orator determined, as well as that which is due to 
the Plttsbmrgh, Cincinnati & St. Louis Railway Company, and to the défend- 
ant the Central Ohio Rallroad Company, as reorganized, as the lessor of your 
orator." It prays that an account be taken under the order and direction 
of the court with référence to the local freights so as aforesald carried, "and 
that your orator be allowed eighty-two and one-half per cent, of the total 
amount of freights carried by both of said parties, and that the défendant 
hereln, the Plttsburgh, Cincinnati & St. Louis Railway Company, be allowed 
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seyenteen and one-half per cent, of tlle total amount thereof, and that thir- 
ty-five per cent of the amount allowed to your orator be awarded to be 
paid as rental to said défendant hereln, the Central Ohio Rallroad Company, 
as reorganlzed, and that upon the taking of said account the amount which is 
found due to either of said parties défendant, or your orator, be directed to 
be paid within the time to be specifled by the court." 

The Central Ohio Railroad Company answered, its answer being styled a 
cross pétition. In thls pleading it Is set up that, at the time of the lease to 
the complainant, the contract between the Central Ohio Rallroad Company 
and the SteubenvlUe & Indiana Rallroad Company was In full force, and that 
the complainant became the lessee of the said railway property subject to 
the terms of said contract, and that the complainant had no authority or 
power to make any change in said contract, "and that, if said contract was 
changed or to be changed, it could be done only by the Central Ohio Railway 
Company, by and through its président, properly authorized." It further set 
up that by reason of said contract and lease it was entitled to receive as rental 
35 per cent of the entire earnings of the said Columbus & Newark Division 
in carrying local frelghts thereon, less 17% per cent, whlch, under said con- 
tract, was to be paid to the said SteubenvlUe & Indiana Railroad Company, 
or its successor, the défendant herein, the Pittsburgh, Cincinnati & St. Louis 
Railway Company. It was further stated that since June, 1872, the défendant 
had received 35 per cent of the local frelghts carried on said division by the 
plaintiff Company, but had received no part of the earnings for local freight 
by reason of freight carried by said défendant, the Pittsburgh, Cincinnati & 
St Louis Railway Company; and it says that It is entitled to receive now 
from the plaintiff 35 per cent, of the local frelghts carried by said Pittsburgh, 
Cincinnati & St. Louis Railway Company since June 18, 1872, and it asks 
that the said plaintiff be requlred to account to it for the same. It dénies 
ail knowledge that the Pittsburgh, Cincinnati & St Louis Railway Company 
was engaged in the business of carrying local freight and was not account- 
ing to the complainant therefor, and that this défendant was recelving no 
part thereof, and avers that thèse facts only came to Its knowledge in the past 
two or three years, and thaï It had in no manner assented or agreed with said 
Pittsburgh, Cincinnati & St. Louis Bailway Company that it should engage 
in the business of carrying local frelghts, and in this manner impair the use- 
fulness of said division to said défendant, and deprlve it of the revenues that 
belong to it and of which it is the exclusive owner, under Its charter, as set 
out in complainant's biU of complalnt 

Thls cross pétition was answered only by the Pittsburgh, Cincinnati & St. 
Louis Railway Company, whlch denied ail liability to the Central Ohio Rail- 
road Company, or its lessee, the Baltimore & Ohio Railroad Company, and 
claimedthat the said agreement as to the doing of the local freight business 
on the said Columbus & Newark Division had been abrogated June, 1872, and 
had never since been in force. No answer was flled by the Baltimore & Ohio 
Company, with whom an accounting was asked. 

An accounting was ordered, and upon the final hearing the circuit court de- 
creed that there was due from the Pittsburgh, Cincinnati & St. Louis Railway 
Company to the complainant the sum of $2,748.31, with interest; and ta the 
respondent the Central Ohio Rallroad Company, as reorganlzed, the sum of 
$10,341.40, with interest. From this decree the Pittsburgh, Cincinnati & St. 
Louis Railway Company has appealed and assigned errors. 

Harrison, Olds & Henderson, for appellant. 
J. H. CoUins, for appellees. 

Before TAFT and LURTON, Circuit Judges, and BAER, Dis- 
trict Judge. 

LUETON, Circuit Judge (after stating the facts). A preliminary 
question is made by tlie Baltimore and Ohio Railroad Company. It 
insista that the decree appealed from was not the flnal decree; that a 
final decree was pronounced June, 1890, and a supplemental decree 
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June, 1893; that tbe appeal was from this laat decree, and that the 
questions settled hj tjie former decree of June, 1890, cannot he re- 
viewed, because tïiere was no appeal from it within the time allowed 
by law. Tlie decree of June, 1890, was pnrely interlocutory. The 
cause was then heard upon the pleadings and proof, and the prin- 
ciples upon which the açcount should be taken determined, and a 
référence made to a master to take and state an account upon the 
basis therein directed. Upon the coming in of the account so or- 
dered, exceptions were filed. Thèse were then eonsidered by the 
court. Some were sustained, others overruled. The account was 
restated in accordance with thèse rulings, and a final decree pro- 
nounced, from which a broad appeal was prayed and granted. 
This appeal opens up the whole case. 

A decree determining the right of a complainant to an account 
and settling the principlës upon which the account should be 
taken, is an interlocutory decree from which no appeal lies. A 
decree of Uke character was appealed from in Perkins t. Four- 
niquët, 6 How. 206. The appeal was dismissed as prématuré. 
The opinion was by Taney, C. J., who said: 

"This clearly Is not a final decree In any respect It is tlie common and or- 
dinary Interlocutory order or decree passed by courts of chancery In cases 
ot this klnd, and Is absolutely necessary to prépare the case for a final hear- 
Ing and final decree, wherever the complainant Is entitled to a partition of 
property ôr an account. ÏV)r the principlës upon which an account is to be 
stated by the master, or a partition made, cannot be prescribed by the court 
until it flrst détermines the rights of the parties by an interlocutory order or 
decree; and the case cannot proceed to final hearing without it. And the ap- 
pellalàt Is not injured be denylng him an appeai in this stage of the pro- 
ceedlngs, because thèse interlocutory orders and decrees remaln nnder the 
control Of the circuit court, and subject to their revision, until the master's 
report cornes in and is finally àcted upon by the court, and the whole of the 
matters in eontroversy between the parties disposed of by a final decree. And, 
upon an appeal from that decree, every matter in dispute wlll be open to the 
parties lu this court, and may ail be heard and decided at the same time." 

Upon the coming in of the account so ordered, it was entirely 
in the power of the circuit court to change its opinion from that 
expressed in the interlocutory opinion, and dismiss the bill. This 
question was expressly dçcided on a second appeal in the case of 
Perkins v. Fourniquet, above cited. See, also, Fourniquet v. Per- 
kins, 16 How. 82. 

Another preliminary question remains to be decided before the 
merits of the case can be eonsidered. Did the circuit court hâve 
jurisdiction of the eontroversy arising on the pleadings? Is the 
real eontroversy wholly between the complainant on one side 
aud the two défendant corporations on the opposite side? The 
complainant corporation is a citizen of the state of Maryland. 
The two défendant corporations are citizens of the state of Ohio. 
Was the Central Railroad Company, as reorganized, either a proper 
or necessary party? The final decree would seem to indicate that 
the interest of the Baltimore & Ohio Company and those of the Cen- 
tral Company were common interests, — ^that the rights of each de- 
pended upon the same questions. Iji determining a question of 
jurisdiction, where it dépends upon citizenshlp, it is unimportant 
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that the pleader bas put a particulnr party upon the one or the 
otlier side of tlie case. Jurisdiction in such cases dépends, not 
upon an arbitrary arrangement of tke parties made by the pleader, 
but upon their arrangement according to interest. If, when ar- 
ranged by interest in the litigated question, ail on one side are 
citizens of a state other than that of those on the other side, then 
jurisdiction exista. Eemoval Cases, 100 U. S. 457. 

In Kailroad Co. t. Ketchum, 101 U. S. 289, the construction placed 
on the second section of the act of March 3, 1875, in regard to the re- 
moval of causes, was declared to be applicable to the flrst section 
conceming suits originally brought in the courts of the United 
States. In that case the court said: 

"The same gênerai language Is used in the second section of the same act in 
respect to the removal of suits from the state courts, and in Removal Cases, 
100 U. S. 457, we held It to mean that, when the controversy abont which the 
suit was brought was between citizens of différent states, the courts of the 
United States might taiie jurisdiction wlthout regard to the position the par- 
ties occupied in pleadings as plaintiffs or défendants. For the purpose of 
Jurisdiction the court had power to ascertain the real matter in dispute, and 
arrange the parties on one side or the other of that dispute. If in such ar- 
rangement It appeared that those on one side were ail citizens of dif- 
férent states from those on the other, jurisdiction mlght be entertained and 
the cause proceeded wiih. ïhat ruiing, we tiiiniv, applies as well to the first 
section as to the second." 

What is the matter in dispute? The questions aH arise out of a 
contract originally between the Central Ohio Railroad Company 
on the one side and the Steubenville & Indiana Railroad Company 
on the other. The bill shows that the défendant the Pittsburgh, 
Cincinnati & St. Louis Railway Company has succeeded to ail 
the property interests and contract rights of the latter company. 
It sets out that: 

"Under the ternis of the lease executed by the said the Central Ohio Com- 
pany, as reorganized, It took possession of the said Central Ohio Railroad, and 
the said Columbus and Newark Division thereof, subject to the terms of the 
said contract, * • * and was entitled to ail the privilèges and subject 
to ail of the terms thereof, the same as its lessor had previously been." 

It f urther aUeged that : 

"By the terms of the said lease, the said Central Ohio Railroad Company, as 
reorganized, was entitled to receive 35 per cent, of the gross earnings of the 
said the Central Ohio Railroad, Including the Columbus and Newark Division 
thereof, and Including a proper proportion of the earnings of the said Colum- 
bus and Newark Division under said contract wlth référence to the local 
frelght and local passengers." 

It then states that the obligations of the said contract had been 
recognized by complainant and by the défendant the Pittsburgh, 
Cincinnati & St. Louis Railroad Company, and acted under until 
June, 1872, when the said défendant commenced the business of car- 
rying local freight, contrary to said agreement, and has continued 
to do so ever since, notwithstanding objections and protests by 
complainant, and that it has refused to account for the business 
so done and the earnings so arising. From ail of which the com- 
plainant insists it is "entitled to hâve an accounting between the 
défendant herein, the Pittsburgh, Cincinnati & St. Louis Railway 
Company, and its codefendant, the Central Ohio RaUroad Company, 
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as reorganized, and jour orator, in order that tte total amount 
•of local freigh.ts provided for in articles thirteen and .flfteen of the 
said Exhibit B shall be ascertained, and tlie amount which is due 
to the Pittsburgh, Cincinnati & St. Louis Company, and to the de- 
fendant the Central Ohio Railroad Company, as reorganized, as the 
lessor of your orator." It coijcludes with a prayer for' an account 
as follows: 

"And your orator prays that an account be taken under the order and di- 
rection of this honorable cotu:t, with référence to the local freights so as 
aforesald carried, and that your orator be allowed eighty-two and one-half 
per cent of the total amount of freights carried by both of said parties, and 
that the défendant herein, the Pittsburgh, Cincinnati & St. Lonis Railroad 
Company, be allowed seventeen and one-half per cent, of the total amount 
thereof, and that thlrty-five per cent, of the amount allowed to your orator 
be awarded to be paid as f èntal to the said défendant herein, the Central Ohio 
Railroad Company, as reorganized, and that, upon the taking of said accouats, 
the amount whleh is fbùnd due either of said parties défendants or your 
orator be directed to be paid within a time to be specifled by the court, and, 
in default of such payment, that exécution Issue as at law, and your orator 
prays for such other and fùrther relief as may be deemed best and proper 
in the premises." 

The Central Ohio Company, thus made a défendant, waived serv- 
ice of process, and entered its appearaiice by an indorsement on 
the original bill signed by the soliciter for the complainant company 
as président of the said Central Ohio Company. Its answer was 
subsequently prepared by the same soliciter, and signed by him as 
président. This answer admits ail the statements of the complain- 
ant's bill, and sets up that, under the, said contract and lease, "it 
was entitled to receive as rental 35 per cent, of the entire earnings 
of said Columbus and Newark Division, in carrying local freights 
thereon, less seventeen and one-half per cent., which, under the said 
contract contained in Exhibit B, attached to complainant's bill, 
was to be paid to the said Steubenville & Indiana Railroad Com- 
pany, and its successor, the défendant herein, the Pittsburgh, 
Cincinnati & St. Louis Eailway Company." It admitted the re- 
ceipt of 35 per cent, of the local freights carried on said division by 
the complainant company, but asserted that since June, 1872, it 
had received no part of the earnings for local freights carried by 
the Pittsburgh, Cincinnati & St. Louis Eailway Company, and 
averred that it was "now entitled to receive from the plaintiff thir- 
ty-flve per cent, of the freight so earned by the said Pittsburgh, 
Cincinnati and St. Louis Company," and it asks that "the said com- 
plainant be required to account to it for the same." It charges that 
the lease was subject to the said contract, and avers "that the said 
complainant had not any authority or power to make any change 
in said contract, and if said contract was changea, or to be changed, 
it could be done only by this défendant, by and through its prési- 
dent, properly authorieed." , It dénies knowledge that the Pitts- 
burgh, Cincinnati & St. Louis Eailway Company had been engagea 
in carrying loc,al freights, and that it was not accounting for same, 
and averred that until within "two or three years it did not know 
that its rental embraced nothing on account of freight carried by 
the said Pittsburgh Company;" and denied that it had ever "agreed 
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or assented to said company engagîng in carrying said local freight, 
and in this manner impair thé usefulness of said division, and de- 
prive it of a part of the revenues which belonged to it, and of wMch 
it is the exclusive owner under its charter, as set out in the complain- 
ant's bUl of complaint." This answer was indorsed as an answer 
and cross pétition. No one seems to hâve been made défendant 
thereto, and no process issued, none being asked. The Pittsburgh, 
Cincinnati & St. Louis Railway Company alone answered it as if 
a formai cross bUl. The Pittsburgh, Cincinnati & St. Louis Rail- 
waj Company, in its answer, took issue upon evèry proposition of 
importance, denied any liability to the said Central Ohio Company, 
and set out the défenses made in its answer to the original bill. 
The chief of the défenses thus presented was that in June, 1872, 
the clauses in regard to the local freight business had been by agree- 
ment with the complainant company abrogated and set aside, and 
an agreement entered into that said local freight business should 
be done by either company;, and revenue derived therefrom be re- 
tained by each company; that this agreement had been put in force 
by an officiai order issued in June, 1872, by the complainant com- 
pany, and that from that time each road had done local business, 
and retained the revenue. That no objection, protest, or question 
had been made to this modification of the original agreement until 
after the agreement had been in force for more than 10 years. The 
défense of ultra vires was also set up as to the clauses which pre- 
vented either company from carrying local freight when tendered, 
or from offering to carry such freight. Still another défense denied 
that the contract had ever been signed or legally executed by the 
original contracting parties. If valid, that corporation insisted 
that the successor companles had the power to modify or abrogate 
the clauses in question, and this power had been exercised with the 
knowledge and assent of the Central Ohio Company. 

TJpon this jurisdictional question the learned counsel for appel- 
lees contends that the original bill présents two distinct subjects 
of controversy, — one whoUy between the complainant and the Pitts- 
burgh, Cincinnati & St. Louis Company, and the other wholly be- 
tween the complainant and the Central Ohio Company. That in 
the accounting asked with the Pittsburgh, Cincinnati & St. Louis 
Eailway Company the Central Ohio Company ha» no interest; and 
that in the accounting as to rentals since 1872, between complainant 
as lessee and the Central Ohio Company as lessor, the Pittsburgh, 
Cincinnati & St. Louis Eailway Company has no interest. That 
ail the issues in regard to the due exécution of the original agree- 
ment of 1865, and in regard to the power of the successor com- 
pany to modify same, and in regard to the validity of clauses 13 and 
15 of that contract, as well as the issue as to the fact of modifica- 
tion, are issues wholly between complainant and the Pittsbut"gh, 
Cincinnati & St. Louis Eailway Company, with which the Central 
Ohio Company has no concern. To save the jurisdiction, counsel 
in eiïect argue that the bill was multifarious. We are unable to 
concur with the contention that the Central Ohio Company has no 
concern in the issue between the companies succeeding to the rights 
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and oblîgatidBls of the contrfeçt of 1865. If thie contract of 1865 
was never TaJidly executed, then the successor compamies did not, 
by mère succession, become obligated. If clauses 13 and 15 were 
void, as beyond the power of the contracting companies, then the 
Pittsburgh, Cincinnati & St. Louis Eallway Company cannot bo 
compelled to account for freights earned hy it in contravention of 
a void contract; and, for the same reason, the claim of the Central 
Ohio Company to 35 per cent, of the gross receipts from freights 
carried by the Pittsburgh, Cincinnati & St. Louis Raiïway Company 
must faa. So, if the successor companies had the power to ahro- 
gate, abandon, or modify clauses 13 and 15, and did in fact lawfuUy 
abandon, abrogate, or modify those provisions, then the claim of 
the Central Ohio against either of the successor companies falls to 
the ground. 

The Central Ohio was, perhaps, an unnecessary party. Still, in 
View of its interest in the maintenance of clauses 13 and 15, as af- 
fecting the amount of its income as rentals from its lessee, and of 
its contention that those clauses could not be abandoned, abrogated, 
or modifled by the successor companies, unless it should assent, it 
was clearly proper that it should be a party to a controversy so 
vitally affecting its interests. By bringing it before the court a 
decree could be obtained which would conclude its claims as lessor 
or owner, and establish, once for aU, the soundness or .unsoundness 
of its contention as to the original validity and irrévocable character 
of the agreement of 1865 by any arrangement between the suc- 
cessor companies to which it did not assent. In view of this atti- 
tude of the Central Ohio toward the issues presented, we cannot 
say that it was an immaterial party. It certainly was not so re- 
garded by the other litigants nor by the circuit court. Being a 
proper party, and a party whose interests in the controversy were 
identical with those of the Baltimore & Ohio Company, it makes a 
cause in which a corporation of Maryiand and a corporation of 
Ohio are on one side of the controversy, while another corporation 
of Ohio is a party upon the opposite side. Thia arrangement opér- 
âtes to deprive the fédéral court of jurisdiçtion. The very late case 
of Wilson V. Oswego Tp., 14 Sup. Ct. 259, is a case much in point. 
There fédéral jurisdiçtion was held to be defeated as to a défendant 
whom the court thought an unnecessary party to the relief sought 
by the complainant, yet a proper party because of its interest in the 
controversy. We are clearly of opinion that, while the Central Ohio 
was not a necessary party to the accounting between the Baltimore 
& Ohio Eailroad Company and the Pittsburgh, Cincinnati & St. 
Louis Railway Company, yet it was, in view of its interest in the 
issues arising upon that account, a proper party. 

The decree must be reversed, with directions to the circuit court 
to dismiss the bill with costs. 
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MBTBRS et al. v. SHIELDS, County Treasurer. 
(Circuit Com-t, N. D. Ohio, E. D. June 2, 1894.) 

L Fedbbai, Courts— Equitable Remédies undkr State Laws— Resthainino 
Collection op Tax. 

A remedy by injunction against the collection of an illégal tax, expressly 
provided by a state statute, may be applled by fédéral court of equity in 
the state, notwithstanding the statute also provides for an action at law 
to recover baek the tax when paid. Oummings v. Banli, 101 U. S. 153, fol- 
lowed. 

2. Same— LiEij FOB Taxes as Cloud on Title. 

A fédéral court of equity has jurisdiction to afford relief against the 
illégal assessment of back taxes under a state statute mailing them a 
lien on real estate, thereby throwing a cloud on the title tiiereto. 

8. COHSTITUTIONAL LAW— DUB PeOCESS OP LAW— NOTICB OP ASSESSMEKT OP 

Tax. 

Proceedings by a county auditor under Bev. St. Ohio, § 2781, by which 
an assessment for taxes of years precedlng the current year is entered ou 
the gênerai tax duplicate against the taxpayer without notice or oppor- 
tunlty to be heard, which assessment Is a cloud on the title to his realty, 
and a lien on hls property enforceable by distraint and sale of goods with- 
out suit in court, deprive him of his property without due process of law, 
and are invalid under Amend. Const. art 14. 
4. Samb— Disqualification by Interbst. 

Such proceedings by the auditor belng judicial In their nature, his direct 
pecunlary interest thereln under Bev. St Ohio, § 1071, which entities him 
to a commission of 4 per cent, on ail taxes added by him to the duplicate 
under section 2871, is a disqualification which makts the proceedings, 
when conducted by him, not due proeess of law within Amend. Const. art. 
14. 
6. Taxation — Restraining Collection — Amendment op Bill. 

Failure of a biU for injunction against collection of a tax to aver that 
plalntiffs hâve property within the distraining process authorized there- 
for may be supplled by amendment after submission of the cause, where 
the averments of the original bill were a sufflcient basis for the tempo- 
rary Injunction allowed, and the facts are manifestly incontestable. 

This is a bill in equity, flled by the complainants, who are nonresi- 
dents of Ohio, to enjoin the défendant, who is the treasurer of Cuya- 
hoga county, Ohio, from attempting to enforce the collection of 
1184,108.50, which sum, it is averred, stands illegally assessed against 
said complainants on account of taxes alleged to hâve been unlaw- 
fuUy and fraudulently withheld from the tax duplicate of said county 
by the deceased for the years 1887, 1888, 1889, 1890, 1891, and 1892. 

The allégations of the bill are that the complainants are the duly-appointed 
executors of John L. Woods, who died on March 27, 1893, as a résident and 
taxpayer of Cuyahoga county, leaving a will appointing complainants as his 
executors, both of whom are nonresldents of Ohio, and citizens of New York 
and Michigan, and that the controversy involves and présents to the court a 
question arislng under the constitution of the United States. The bill further 
avers that for each of the years 1887, 1888, 1889, 1890, 1891, and 1892 their 
testator, John L. Woods, then being a résident of the clty of Cleveland, did, 
as complainants belleve and aver the fact to be, duly list for taxation ail 
property owned by him and subject to taxation in the state of Ohio, and duly 
pald ail taxes legaUy assessed against him; and in no one of said years did 
the said John L. Woods make a f atse return of his Personal property for taxa- 
tion, or conceal the same, or in any manner évade the payment of lawful 
taxes upon bis property. It is further alleged that after said Woods died 
the auditor of Cuyahoga county, wrongfully claiming that for the years above 
enumerated the deceased had made false retums of his Personal property for 
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taxation, and clalmtag to act trader authorlty of sections 2781 and 2782 of the 
Revlsèd Statutes of Ohlo, placed upon the tax duplicate, and certifled tor 
collection agaiSist sald John L. Woods, to the défendant, Joseph 0. Shields, 
treastirer, taxes ajid penalties as foUows: 

For the year 1887 $600,000 00 

For the year 1888 ; 750,000 00 

For the year 1889 750,000 00 

For the year 1890 800,000 00 

FOr the year 1891 680,000 00 

For the year 1892 750,000 00 

—And Increased sald sums, respectively, by the inflictlon of a penalty of 50 
per cent thereof, and multiplled the sums thus increased by said penalty by 
the rate of taxation for each year, making the amounts charged against said 
John h. Woods for taxes and penalties for said years as foUows: 

1887. Prhicipal. Ç 900,000 00, Tax $25,470 00 

1888. " 1,125,000 00, " 31,837 50 

1889. " 1,125,000 00, " 31,837 50 

1890. " .1,200,000 00, " 35,160 00 

1891. •• 1,020,000 00, " 28,866 00 

1892. " 1,125,000 00, " 30,937 50 

The blll further avers that sald taxes and penalties now stand charged for 
collection, and upon the face of the duplicate appear as a debt against the es- 
tate of sald Woods In the hands of complainants as executors, to be collected 
by action or distralnt, and that défendant has begun an action against com- 
plainants in the court of common pleas for sald county, but no service of 
process has yet been made upon them. The blll further avers that said 
auditor failed to give the notice provided for by sections 2781, 2782 of the 
Ohlo Laws, which notice the taxpayer Is entltled to hâve, to the end that he 
may show, under oath or otherwlse, that he did not évade the payment of the 
taxes which the auditor proposes to charge against hlm; and the blll par- 
tlcularly charges that said auditor, in charging sald illégal taxes against the 
sald Woods, did so without any notice whatever to hlm In his llfetime, or to 
the complainants, savlng a notice served upon the latter, in substance saylng 
that the agents employed by the authorlty of the Statutes of Ohlo to look up 
property omltted from taxation hâve discovered errors In the tax returns of 
John L. Woods, and notlfying complainants, as his executors, to appear, and 
show cause why they should not be corrected, and the omission placed on 
the treasurer's duplicate for collection, which notice did not inform the com- 
plainants what kind of error had been made, nor for what year, nor that he 
claimed said return false and fraudulent, so as to subject the said Woods to 
the penalty for such false retiun; and, though the law authorlzes the said 
auditor to add only such spécifie property to the duplicate as he ascertalns to 
hâve been falsely wlthheld from taxation, and at the true value In money of 
each Item of property which he so adds, complainants aver that they examined 
said auditor's records, and that it does not appear therein what property 
claimed to hâve belonged to said Woods was added to his tax return, or at 
what value the items which make up sald tax were assessed; and complain- 
ants allège that sald auditor did not find any spécifie property of said Woods 
omltted from his tax returns, but that, without such flndlng, and Irrespective 
of Its true value In money, sald auditor arbltrarily, and without any authorlty 
of law, charged sald taxes and penalty against said Woods, and complainants 
therefore cannot ascertain what property it is for which they are asked to 
pay sald taxes and penaltléis, and upon what basls of valuatlon they were 
placed upon the duplicate. 

Complainants frather charge that the proceedings of sald auditor under sec- 
tions 2781 and 2782 of the Ohlo Statutes, authorizing hlm, in the manner here- 
Inbefore charged, to add to the tax return of the said John L. Woods the 
property as aforesald, are vold, because It Is an attempt to take the property 
of said Woods without due process of law, because, under section 1071 of the 
Revlsed Statutes of Ohlo, the auditor is entltled to a commission of 4 per cent. 
on ail taxes added by hlm to the duplicate under sections 2781 and 2782, there- 
by glvlng hlm a direct pecuniary interest in the resuit of his détermination of 
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the gaestions submitted to hls Judginent under sald sections, thereby, In 
effect, holding out to hlm a direct brlbe to décide such controversy against the 
citizen and in favor of the state; whereby sald laws, In so far as they attempt 
to confer power upon sald auditor to add to the tax returns of the citizen 
and Inflict penalties therein speeifled, are In confllct with article 5 of the flrst 
amendment to the constitution of the United States and with the fourteenth 
amendment of the constitution of the United States, and with the constitution 
of Ohio. The complainants fiurther charge that said taxes were illegally 
charged against said Woods, and do not In fact constitute a légal claim against 
hls estate, because sald flndlng and judgment were made after his death; 
and that sald taxes are chargea, upon the duplicate of said county, not against 
the estate of said Woods, but against hlm, whereby sald auditor has attempted 
to enter a findlng and judgment against sald Woods after hls death. To thls 
blU the défendant has interposed hls demurrer, on the ground that said bill 
does not state a case, nor contain any matter of equity entltling the com- 
plainants to any relief against the défendant. 

Squire, Sanders & Dempsey, for complainants. 

W. L. Avery and T. K. Dissette, Asst. Pros. Atty., for défendant 

Briefs of Boynton & Horr, Hoyt, Dustin & Kelley, and John H. 

Doyle, of Toledo, for plaintiffs in causes now pending, involving 

same questions, examinéd by court. 

RICKS, District Judge (after stating the facts). The flrst con- 
tention necessary to consider is the objection by the défendant that 
this court, sitting as a court of equity, cannot acquire jurisdiction 
of this case because the plaintiffs hâve a complète and adéquate 
remedy at law. Counsel bave insisted upon this objection very stren- 
uously, and urged that the remedy in equity afforded by the 
laws of the state of Ohio cannot be applied in this court, but that 
the limitation put upon the équitable jurisdiction of the fédéral 
courts by section 723 of the Revised Statutes of the United States 
must be considered an inhibition, at least to limiting this jurisdiction 
to administering in equity remédies under state statutes. But the 
décision of the suprême court of the United States in the case of 
Cummings t. Bank, 101 U. S. 153, is conclusive on this subject. The 
court had presented in that case the précise objection now urged, 
and in disposing of it with référence to the statutes of Ohio said: 

"But the statute of the state expressly déclares that suits may be brought 
to enjoin the Illégal levy of taxes and assessments, or the collection of theni; 
• • • and, though we hâve repeatedly decided In this court that the stat- 
ute of a state cannot control the mode of procédure in equity cases In fédéral 
courts, nor deprlve them of thelr separate equity Jurisdiction, we hâve also 
held that, where the statute of a state created a new right, or provlded a new 
remedy, the fédéral courts will enforce that right, either on the common law 
or equity slde of its docket, as the nature of its new right or remedy requlres. 
Hère there can be no doubt that the remedy by Injunction against an illégal 
tax expressly granted by the statute Is to be enforced, and can only be ap- 
proprlately enforced, on the equity slde of the court. • • * The statute 
also answers another objection made to the relief sought in this suit, namely, 
that equity will not enjoin the collection of a tax except under some of the 
well-known heads of equity jurisdiction, among which is not a mère over- 
valuation, or the lllegality of the tax, or in any case where there is an adé- 
quate remedy at law. The statute of Ohio expressly provides for an injunc- 
tion against the collection of a tax Jliegally assessed, as well as for an action 
to recover back such tax when paid, showing clearly an intention to authorize 
both remédies In such cases." 
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In the case of Sheltou r. Platt, 139 U. S. 591, 11 Sup. Gt. 646, the su- 
prême court held that the circuit court of the United States, sitting 
in Tennessee, could not entertain jurisdiction of such a suit in equity, 
because the laws of Tennessee specially provided a complète remedy 
àt law to the taxpayer resisting the collection of an alleged illégal 
tax. That statute provides that, where an offlcer charged by law 
with the collection of revenue due the state takes any steps for the 
collection of the same, a party conceiving the tax to be unjust or illé- 
gal màypay it under protest, and sue the officer to recover the money; 
and, if tlie court détermines that it was wrongfuUy coUected, then, 
upon its certiflcate to that effect, the comptroUer "shall issue his war- 
rant for the same, which shall be paid in préférence to other claims 
on the treasury." And the act further provides that there shall be 
no other remedy in any case for the collection of revenue, and no 
writ for the prévention of such collection, or to hinder or delay it, 
shall in any wise issue, — either injunction, supersedeas, prohibition, 
or any oiher writ or process whatever. With such a complète and 
exclusive remedy at law prescribed by the state statute, a fédéral 
colirt of èquity in Tennessee would not aflord équitable relief by in- 
junction. It would be difficult to framé a bill which would confer 
jurisdictioù in equity, in view of that statute, and of section 723, Eev. 
St. U. S. But the législative authority in Ohio has adopted an ex- 
actly èontrary policy. Section 5847, Kev. St. Ohio, expressly pro- 
vides the remedy by injunction to protect the taxpayer against the 
payment of an iUegal ta!x. The remedy prescribed is équitable in its 
nature. A fédéral equity court, sitting in Ohio, would therefore af- 
ford the équitable relief by injunction, when the same court, sitting 
in Tennessee, would refuse it, and remand the plaintiff to his remedy 
at law. Fédéral courts décline, except in extrême cases, to interfère 
with the enforcement of the revenue laws of a state, because it em- 
barrasses the opérations of the local government, and deals directly 
with the most délicate and important powers of the state's sov- 
ereignty. It îs only where a clear case for the interposition of the 
equity powers of the court is presented that it will exercise them. 
In Ohio the laws invite and prescribe such relief by injunction for 
nonresidents as well as for résidents. In Tennessee the law dis- 
tinctly excludes that remedy. The cases of Cnmmings v. Bank and of 
Shelton v. Platt are therefore easily reconciled and applied. The 
former interprets the Ohio statute as conferring a new équitable 
right and remedy which the fédéral courts wiU enforce. For thèse 
reasons it seems to me clear that this court has jurisdiction in this 
case to afford plaintiffs such relief in equity as they may be entitled 
to învoke under the averments of the biïl. But there is still another 
principle upon which the court could acquire jurisdiction. The bill 
avers that the taxes assessed against the plaintiffs by the laws of 
Ohio become a lien upon their testator's property, and throw a cloud 
upon théir title to the real property belonging to the estate. In the 
case of Sanford v. Gregg, 58 Fed. 620, which was a suit brought to 
enjoin a state oiHcer from assessing or enforcing a tax for which it 
was claimed there was no warrant in iaw, the court says: 
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"Whlle the fédéral coiirts are extremely cautions about interferlng with the 
collection of current state revenues, yet they will not décline to enjoln a set- 
tlement of illégal back taxes whicli threatens to ereate a cloud on tlie real es- 
tate. • * * A settlement of alleged Illégal back taxes, which, when the 
proper steps are taken, wlU constitute a lien on the real estate, constitutes 
such a threat to ereate a cloud on the title as wlU authorize the interférence of 
equity; and an allégation by taxing officers that they do not intend to take the 
steps necessary to ereate the lien does not oust the jurisdlction." 

The case is elaborately argued by distinguished counsel, and in a 
rery brief opinion delivered by Judge Dallas is disposed of, se far as 
pertinent to this discussion, by the statement that the bill — 

"Is not aimed at the collection of current revenue, but of back taxes covering 
a perlod of twenty years; and this settlement, If not itself a presently ex- 
istlng cloud upon tltle to real estate, is certainly a potential threat to ereate 
one, which is not effectually withdrawn by the allégation that tliis défendant 
does not propose to pursue it. In Jackson v. Cator, 5 Ves. G88, the Lord 
Chancellor (Loughborough) sald: 'I never ask more upon an application for 
an injunctlon than that a surveyor bas been sent to mark ont trees. I do not 
wait untU they are eut down.' • * * The flrst step towards the création 
of a lien havlng been taken, the jurisdlction in equity then attached, and can- 
not now be divested by the averment of the défendant that he does not intend 
to proceed further in that direction. • • • Therefore, and Irrespective 
of the other grounds which hâve been urged with mueh force, I am of opinion 
that this suit is withln the équitable jurisdlction of this court" 

The next question to be determined is whether the proceedings 
by which the auditor assesses the tax and certifies the amended 
duplicate to the treasurer, and thereby makes it a lien upon the tax- 
payers' property, are "due process of law," within the meaning of the 
fourteenth amendaient to the constitution of the United States. 
And in the considération of this question it becomes important to 
ascertain whether, under the Ohio Statutes, and the mode in which 
they are enforced by the auditor and treasurer, the taxpayer has 
such notice of the proceedings as is necessary to make them due pro- 
cess of law. And, flrst, what is "due process of law?" In Murray's 
Lessees v. Hoboken Land & Imp. Co., 18 How. 272, Mr. Justice Cur- 
tis says: "The words 'due process of law' were undoubtedly tntended 
to convey the same meaning as the words 'by the law of the land' 
in Magna Charta." Lord Coke, in his commentary on thèse words (2 
Inst. 50), says they mean due process of law. The constitutions 
which had been adopted by the several states before the formation 
of the fédéral constitution, foUowing the language of the great char- 
ter more closely, generally contained the words, "but by the judg- 
ment of his peers, or the law of the land." The ordiaance of con- 
gress of July 13, 1787, for the government of the territory of the 
United States northwest of the Eiver Ohio, used the same words. 
The constitution contains no description of thèse processes which it 
was intended to allow or forbid. It does not even déclare what 
principles are to be applied to ascertain whether it be due process. 
It is manitest that it was not left to the législative power to enact 
any process which might be devised. "The article is a restraint on 
the législative as weU as on the executive and judicial powers of the 
govemment, and cannot be so construed as to leave congres» free 
to make any process 'due process of law' by its mère will." 
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In !Zeigler v. Railroad Ço., 58 Ala. 599, the suprême court says: 
"Due process of law Inipllea the rlght o£ a person aflected thereby to be 
présent before the trlbimal which pronounces judgment upon the question 
ot Ufe, lifeérty, or property In Its most comprehensive sensé, to be heard, by 
testlinony or otherwise, and.to hâve the right of controvertlng by proof every 
material fact which bears oh the question of right Involved in the matter." 

Daniel Webster, in his argument in the Dartmouth Collège Case, 
said the "law of the land" was substantially équivalent to "due pro- 
cess of law," and deflned the former as foUows: 

"By the 'law of the land' Is meant the 'gênerai law,' which hears before it 
condemns; which proceeds upon Inquiry, and renders judgment only on trial." 

Adopti^ig Mr. Webster's définition, the suprême court of Missouri, 
in Clark y. MitcheU, 64 Mo. 578, 8a,y: 

"It is entlrely correct In assumlng that a législative enactment Is not nec- 
essarily the law of the land. The worda 'by the law of the land,' as used 
in the constitution, do not mean a statnte passed for the purpose of worlj- 
Ing the wrong. That construction would render the restriction absolutely 
nugatory, and turn this part of the constitution into mère nonsense." 

Mr. Justice Miller, in Davidson y. New Orléans, 96 U. S. 104, in 
considéring the meaning of thèse words, says : 

"It is probably bettër to leave thie meaning to be evolved by the graduai 
process of Judicial inclusion and exclusion, as the cases presented for déci- 
sion shall requlre, with thé reasoning upon which such décisions may be 
founded." 

In the same case, Mr. Justice Bradley adds thèse words : 

"In Judglng what is due process of law, respect must be had to the cause 
and object of the taliing,— whether under the taxing power, the power of 
eminent domain, or the power of assessment for local Improvements, or none 
of theae; and; if found to be sultablé or admissible In the spécial case, it wlll 
be adjudged to be 'due process of law,' but, if found to be arbitrary, op- 
pressive, and imjust, it may be declared to be not 'due process of law.' " 

One principle runs through ail thèse définitions. Webster ex- 
presses it tersely when he says: "By the 'law of the land' is meant 
the 'gênerai law,' which hears before it condemns; which proceeds 
upon inquiry, and renders judgment only on trial." The party to be 
affected by the process which deprives him of his life, liberty, or 
property, must hâve notice of the time and place of hearing, in some 
form and at some time, and must hâve the privilège of being heard. 
He must hâve his day in court. Do the laws of Ohio governing the 
proceedings under considération provide for such notice? It is 
évident that the auditor's proceedings complained of in this bill 
were instituted and carried forward by him under the assumption 
that sections 2781 and 2782 of the Eevised Statutes of Ohio afEorded 
him authorîty for the findings and the entry made on the tax dupli- 
cate. But a careful examination as to the origin, changes, and 
final enactment of thèse two sections as part of the Eevised Stat- 
utes of the atate clearly show that each has a separate history, that 
each was f ramed by the législature for a diiïerent purpose, and each 
covers and applies to différent violations of the tax laws. In the 
case of Eatterman v. Ingalls, 48 Ohio St. 468, 28 N. E. 168, the su- 
prême court of Ohio clearly deflne the distinction between the two 
sections. Section 2781 was originally passed as section 1 of the 
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act of March, 1861, 58 Ohio Laws, p. 47. It was an amendment of 
section 6 of the act of April 5, 1859. As then enacted, it provided 
as follows: 

"Section 1. Be It enacted by the gênerai assembly of Ohlo, that if any per- 
son, whoae duty it shall be to maie a retum or list of property for taxation 
under the provisions of the act 'for the assessment and taxation of ail prop- 
erty in this State and for levying taxes thereon accordlng to its true value 
in money,' passed April 5, 1859, shall make a false return, or shall évade 
making a return, it shall be the duty of the county auditor to ascertain the 
true amount of the taxable property, moneys, crédits and eflects that such 
person ought to hâve returned or llsted, in the manner prescribed in the 
thirty-fourth section of sald act, and to add thereto flfty per centum on the 
amount so ascertained; and the amount so ascertained, with the said flfty 
per centum, shall be entered on the duplicata for taxation." 

When this act was revised and became part of the Revised Stat- 
utes, that provision was repealed and omitted which required the 
auditor to ascertain the true amount of property, moneys, etc., that 
such person ought to hâve returned or listed, "in the manner pre- 
scribed in the thirty-fourth section of said act." The thirty-fourth 
section of that act provided that in ail such proceedings the auditor 
might issue compulsory process for the attendance of witnesses, 
and then speciflcally provided that "it shall be the duty of the au- 
ditor in ail such cases to notify every such person before making the 
entry on the duplicate, that he may hâve an opportunity of show- 
ing that his statement * ♦ * was correct." By this repeal of 
this clause of the original statute section 2781 became a part of the 
Kevised Statutes of the state without any provision requiring a no- 
tice from the auditor to the taxpayer of the nature of the proceed- 
ings before the former under that section, and of the character or 
scope of the "entry on the tax duplicate," in which those proceed- 
ings might resuit. In 1886 this section was amended so as to add 
a penalty of 50 per centum to the amount of taxes found to hâve 
been falsely withheld in the taxpayer's retum for each of the flve 
years next preceding, and multiply the sum, or sums thus increased 
by the said penalty by the rate of taxation belonging to said year 
or years, and accordingly enter the same on the tax lists in his office, 
giving a certificate therefor to the county treasurer, who shaU col- 
lect the same as other taxes. The statute, thus made more sweep- 
ing in its provisions, was still silent as to any notice to the taxpayer 
of the proceedings that might be going against him in the audi- 
tor's of3ce. Section 2782 is a re-enactment of section 34 of the act 
of April 5, 1859, without any material change. It is évident from 
this brief history of the two sections that it was originally the légis- 
lative policy of the state to provide for a notice to the taxpayer of 
the nature of the proceedings in the auditor's office under both of 
thèse sections. But the bUl in this case sets forth the notice given. 
That notice covered only the proceedings provided for by section 
2782. It certainly cannot be seriously contended that under a notice 
from the auditor of an intention to ascertain whether the taxpayer 
has given to the assessor "a false statement of the personal prop- 
erty," etc., for the current year, such ofilcer could proceed with- 
out other or further notice to flnd under section 2781 that such tax- 
payer had made a false return for flve years, and also "ascertain 
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as near as practicable the true amount of personal property," etc., 
■^tltat such person ougiht to hâve returned or listed; and to the 
amount so ascertained for each year he shall add fifty per centum, 
and enter the same in the tax lists in his oflQce, giving a certiflcate 
theref or to the county treasurer, who shall coUect the same as other 
taxes." In Scott v. City 6f Toledo, 36 Fed. 385, Judge Jackson held 
"that the notice required by section 2304, Eevised Statutes of Ohio, 
of the adoption of the preliminary resolutions declaring the neces- 
sity of opening a street and appropriating lands, having no référ- 
ence to any assessment to defray the expenses thereof, is not suflQ- 
cient tb make a subséquent assessment without further notice valid." 
But it is said the suprême court of the "United States, in the case of 
Sturges V, Carter, 114 U. S. 511, 5 Sup. Ct 1014, held a notice given 
under section 2782 was suflScientto support a flnding under section 
2781. But an examina;tion of that case shows that the auditor 
served a written notice on Sturges to appear instanter, and give 
information of ail property within his knowledge which had not 
been duly returned for taxation. He appeared and submitted to 
an examination, and while in atteijdance was informed by the au- 
ditor that he had not reported for taxation certain judgments and 
mortgages, called his attention to the statute under which he was 
proceeding, and requested such explanation as he might choose to 
offer; and the auditor then furtlier informed hîm that he would file 
a supplemental assessment against him of the property which he 
had not included in his return for the preceding four years. He 
then made such supplemental assessment, taxing the défendant 
upon $100,000 of stock of the Western Union Telegraph Conipany 
for the years 1874, 1875, 1876, and 1877, and entered the same upon 
a supplemental tax duplicate, and certified the same to the treasurer 
for collection. The treasurer brought a civil action on this assess- 
ment for $10,776.83, in the common pleas court of Eichland county, 
and it was removed to this court. Judgment was entered hère against 
the défendant Sturges. The suprême court decided that, inasmuch 
as Sturges appeared, testifled, and was then notified by the auditor 
of what he proposed to report and find for taxes due the preceding 
years, Stuçges had his day in court, and was notified, within the 
meaning of the Ohio Laws. The errors to be corrected and the 
remedy to be applied under section 2782 relate only to the curreut 
year. This is accomplished by the auditor flling in his office "a 
statement of the facts or évidence upon which he makes such cor- 
rection." Put under section 2781 the proceedings may resuit 
in adding to the tax duplicate, and making it a lien upon the tax- 
payer's property, the tax on the true amount of property such per- 
son should hâve returned for the preceding five years, with the pen- 
alty of 50 per cent. The notice provided by section 2782 could not, 
therefore, be held to relate to or cover the proceedings under section 
2781. This latter section does not provide a notice. We hâve seen 
that, as originally enacted, it did provide for notice the same as sec- 
tion 2782; but in the revision of the laws that notice was omitted. 
The proceedings, then, under section 2781, by which the plaintiflfs 
were charged with this sum of $184,108.50, were carried forward 
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withoTit notice to them. The évidence wMch the auditor heard 
was given ex parte. The Mil avers that he made no flndings of 
fact, but arbitrarily entered a gross sum on the tax lists of his office, 
giving a certificate therefor to the county treasurer, to be coUected 
as other taxes. 

But it is contended that it is not necessary to give the taxpayer 
notice of the proceedings in the auditor's oflce, or of the flnding 
made and certificate returned to the treasurer by the auditor, be- 
cause such proceedings are merely preliminary, and the collection 
of the tax so imposed cannot be enforced except by suit in court, 
and of such suit the taxpayer has notice, and aU rights to contest 
the legality of the tax assessed are open to Mm as a défense in 
such suit. If this contention is true, the taxpayer would not be 
deprived of his property without due process of law, for the oppor- 
tunity to contest the tax, and défend against its legality in the suit 
brought to enforce payment (with no other remédies to be applied), 
would give him his "day in court." Hagar v. Eeclamation Dist., 111 
U. S. 701, 4 Sup. et. 663. It therefore becomes important to dé- 
termine whether the contention of defendant's counsel is true. ïn 
the case of Scott v. City of Toledo (before cited), Judge Jackson 
found that the assessment made upon Scott by the city council 
for the opening and improvement of the street on which his prop- 
erty abutted was made without légal notice to him, and was there- 
fore "wanting in 'due process of law' if its collection could be 
enforced otherwise than by suit or légal proceedings in which ail dé- 
fenses to its validity or amount could be raised." He then pro- 
ceeded to examine the Ohio laws under which such an assess- 
ment could be enforced, and found that they were collected the 
same as state and county taxes, and under section 2295 of the 
Kevised Statutes they could be collected either by suit, by forfeiture 
and sale of the land, or by distraint of sufflcient goods and chattels 
belonging to the person charged with such taxes or assessments; 
and, though he fovmd that two other modes for collection by suit 
were provided, in either of which the taxpayer would luive notice, 
yet, because the corporation might sélect the method of coUecting 
by distraint of goods and cliattels, by which the taxpayer would 
be deprived of any opportunity to be heard in regard to the assess- 
ment, either as to its validity or amount, the requirement of "due 
process of law" would be violated. The learned judge therefore 
concluded as foUows: 

"The common council of Toledo, havlng made the assessment in question 
without notice to, or an opportunity for hearing by, complainants, and hav- 
Ing the right to enforce Ite collection by distraining and selling their prop- 
erty without resorting to any suit which would give them an opportunity 
to interpose any défense either to the validity or amount of sald assessment, 
Its action in the premises, even If authorized by the Statutes of Ohio, is 
wanting in that 'due process of law' required by the fédéral constitution be- 
fore depriving the citizen of his property." 

The principle so announced is fully supported by the décision 
of the suprême court in the case of Hagar v. Eeclamation Dist., be- 
fore citèd. It is not in conflict with Kentucky EaUroad Tax Cases, 
v.6lF.no.7— 46 
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; 115:Ui SdSaiv 6 Sup. Ot. 57. In that ciage) under a Kentucky 
statoté, taxes were assessed against ceptain railroads by a state 
board, after notice and hearing to the railroads. They com- 
plained that the board did not give them a hearing as the law 
contemplated, and that the tax was illegally imposed, and deprived 
them of their property without due process of law. The suprême 
court held: 

"The valuatlon of rallroad property under the act; and the assessment of 
taxes thereon, are not final, in the sensé that they constitute a charge on 
the property subject to the tax, or a liabllily fixed upon thé corporation 
ownJng it That resuit can be attained, and the tax'.actually collected, only 
by suit, • * * either for penaltles incurred, • * * or for the recovery 
of the taxes themselves." 

Scott T. City of Toledo is not in conflict with Davidson v. New 
Orléans, heretofore cited. In 1871 the pétition of the city of New 
Orléans, and the administrators thereof, was flled in the seventh 
district court for the parish of Orléans, setting forth an assess- 
ment on certain real estate, made under the statutes of Louisiana, 
for draîning the swamp lands within the parishes of CarroU and 
Orléans, and askîng that the assessment should be homologated by 
the judgment of the court. The estate of John Davidson objected. 
The objection waa sustained by the district court. The suprême 
court reversed that action, and approved the assessment roll, and 
that it should operate as a judgment against the property described. 
A writ of error was sued ont to the suprême court of the United 
Statei That court held: 

"That Whenever, by the laws of a state, * * • a tax assessment, servi- 
tude, or other burden Is imposed upon property for the public use, whether 
it be for the whole state or of some more llmlted portion of the community, 
and those laws provide for a mode of conflrming or contesting the charge 
thus imposed in the ordlnary courts of Justice, with such notice to the person, 
or such proceeding in regard to the property, as is appropriate to the nature 
of the case, the judgment in such proceedings cannot be sald to deprive the 
owner of his property without due process of law, however obnoxious it may 
be to other objections. • • » This proposition covers the présent case. 
Before the assessment could be collected or become effectuai, the statute re- 
quired that the tableau of assessments should be ûled In the proper district 
court of the state; that personal service of notice, with reasonable time to 
objeet • • ». This was complled with, and the plaintlfl had a f air hear- 
ing In the court of flrst Instance. If this be not due process of law, then 
the words can hâve no deflnlte meanlng, as used in the constitution." 

In both thèse cases, it must be observed, the tax imposed did not 
become a lien, or was not enforceable by distraint against the tax- 
payer, until suit was brought on the assessment, and a judgment 
of the court entered thereon. No such protection is afforded by 
the Ohio statute. It is doubtful whether, in a suit to enforce collec- 
tion of the assessment in Ohio, the défendant would not bè bound by 
the f acts found by the auditor. The certiflcate sent to the treasurer 
is made prima facie correct. But the proceedings before the auditor 
complEuned of in this case are even more obnoxious than the proceed- 
ings against Scott reviewed by Judge Jackson in the case cited. 
It is not a satisfactory or sufacient answer to the objections urged 
against the arbitrary action of the auditor to say that his pro- 
ceedings are only preliminary, and that in a suit brought to enforce 
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the collection of such taxes the taxpayer lias his notice and his 
opportunity for presenting his défense. The proceeding is not 
of this innocent character. The statute vests in the auditor the 
power to proceed in a quasi judicial character. He summons the 
parties accused and witnesses, he administers oaths, hears the 
testimony, and then proceeds to a finding, which has far more 
vitality and efflciency than the judgment of a court, because more 
summaiy remédies are provided for enforeing the collection of the 
assessment which he makes. Without stating the facts upon 
which his conclusion is based, or the reasons which lead him there- 
to, he adds to the tax duplicate an assessment, according to the 
averments of the bill in this case, of |184,108.50. He certifies 
this supplemental duplicate to the treasurer, and it thereby becomes 
a lien upon the taxpayer's property, and a blot upon his character 
and réputation as a truthful and law-abiding citizen. Upon this 
certificate the treasurer may collect this assessment by distraint, 
and by those summary and arbitrary proceedings which hâve 
been properly upheld as agencies and means necessary to enforce 
the collection of taxes legally and justly imposed. This assess- 
ment and certificate, the resuit of the proceedings before the au- 
ditor, are therefore made more harmful to the défendant than the 
judgment of a court. Where the duplicate is regular upon its 
face, and the law is valid under which the taxes are assessed, the 
duplicate affords the treasurer the same protection as an exécu- 
tion does the sheriff against any liability for such seizure, even 
if the tax is improperly charged upon property not liable, or 
against a person having no property legally subject to taxation. 
Loomis V. Spencer, 1 Ohio St 153; Stone v. Viele, 38 Ohio St. 
317. Under section 1095 the treasurer may distrain suificient 
goods and chattels belonging to the taxpayer charged with such 
taxes, and "shall immediately proceed to advertise the same, and 
sell the goods so distrained at public vendue, to pay said taxes 
and the costs of such distraint and sale." Under this section 
the suprême court of Ohio, in Stone v. Viele, has held that the 
treasurer may collect assessments by distraint, or sell lands upon 
which assessments hâve been levied, the duplicate having the 
force of an exécution. If the treasurer falls to distrain goods, 
he may, under section 1097, apply to the clerk of the court of 
common pleas in his county, and said clerk shall cause notice to 
be given to the taxpayer, requiring him forthwith to show cause 
why he should not pay such taxes; and, if he fail to show a suffl- 
cient cause, the court, at the term to which said notice is return- 
able, shall enter a rule against him for the payment of such taxes 
and the costs of such proceeding, which rule shall hâve the same 
force and effect as a judgment at law, and be enforced by attach- 
ment or exécution or such process as the court directs. Under 
section 1102 the treasurer may reach by distress, garnishee, or 
attachment any "dues" or crédits of the delinquent taxpayer, if 
he has not suificient property subject to distraint; or he may 
serve ui)on.any person indebted to such taxpayer a written notice 
stating the amount of delinquent tax and penalty due. Then such 
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debtor may, after the service of such notice, pay- smct; tax and 
penalty to the treasurer, whose receipt for the same shall be a 
full discharge of so much of said indebtedness as is equal to such 
tax and penalty. Under section 2859, in addition to ail other 
remédies already noted, the treasurer may sue for thèse taxes, 
and in such suit he need only allège that the taxes are charged 
on the duplicate, and that duplicate is prima facie eyidence of 
the amount and validity of the tax thereon charged. We hâve 
thus, as the resuit of the auditor's proceedings under section 2781, 
an assessment entered on the tax duplicate for taxes for five pre- 
cedingi years, with 50 per cent, penalty, which is a lien upon the 
taxpayer's real property, for the payment of which the treasurer 
may summarily distrain and sell at once, in any one of the sev- 
eral methods noted, his personal effects. It stands as a charge 
upon his property, a eloud upon the title to his real estate, a blot 
upon his character as a citizen, and yet it is claimed it is "due 
process of law," because if it is sought to enforce collection of such 
taxes by a suit in court the taxpayer will havé notice of such pro- 
ceedings, and may then défend against the prima fâcie case of guUt 
and indebtedness arbitrarily foùnd against him. Ail the other 
summary remédies for collection provided by law are open to the 
treasurer, and may at any time bte enforced; and, unless the tax- 
payer assumes the burden of removing the cloud upon his title 
and the lien upon his property by affirmative action, they stand 
as a menace to his crédit and right of possession of his prop- 
erty, and as "due process of law" because of his right to notice 
and défense, provided the treasurer chooses to resort to the reme- 
dy of a suit in court. This is not the right to appear and make 
défense at the time when it is most valuable and efficient. It is 
a right to défend after judgment and conviction. Judge Blatch- 
ford, in Ee Dana, 7 Ben. 1, Fed. Cas. No. 3,554, in commenting 
upon laws which gave a défendant the right of a trial by a jury 
in the appellate court, said : 

"In my judgment, the accused Is entltled not to be flrst convlcted by a court 
and then to be acqultted by a jury, but to be convicted or acquitted In the 
flrst instance by a jury." 

By the same principle I conclude that it is not "due process of 
law" to enter on the tax duplicate, withont notice or trial, what 
amounts in légal effect to a judgment against the taxpayer, en- 
forceable by distraint and sale of his goods and chattels, and after- 
wards make it "due process," because it may become possible for 
the taxpayer to interpose a défense, provided the coUecting officer 
elects to bring a suit to enforce the collection when the more sum- 
mary remédies hâve proven unavailing. This same principle is 
admirably stated by Mr. Justice Field in the Eailroad Tax Cases, 
13 Fed. 752, when he says: 

"But wbatever the character of the proceedings, whethér judicial or ad- 
ministrative, summary or protracted, and whether it taises property dii-ectly 
or créâtes a charge or llablUty which may b© the basis of taliing it, the law 
directing the proceeding must provide for some kind of notice, and offer to 
the owner an opportunity to be heard, or the proceeding will want the essen- 
tlal ingrédient of due process of law. Nothing is more clearly established. 
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by a weight of authority absolutely overwhelming, than that notice and op- 
portunity to be heard are indispensable to the validity of the proceeding. It 
bas sometimes been Intimated that a citizen Is not deprlved of bis property, 
within the meaning of this constitutional provision, by the imposition of an 
assessment. It might as well be said that he is not deprlved of his property 
by a judgment entered agalnst him. A judgment does not take property un- 
tU it is enforced, and then It takes the real or personal property of the debtor. 
So an assessment may generally be enforced, not only against the real estate 
upon whlch it is a lien, but, as in this case, against the personal property of 
the owner also; and by it he may just as much be deprlved of his property, 
and in the same sensé, as the judgment debtor is deprlved of his by the judg- 
ment" 

For thèse reasons I eonclude that the auditor's proceedings under 
section 2781 of the Ohio Statutes, by which an assessment is en- 
tered on the gênerai tax duplicate against the taxpayer without 
notice or opportunity to be heard, and which assessment is a 
cloud npon the title to his realty, and a lien upon his property, 
enforceable by distraint and sale of goods and chattels without 
suit in court, are not "due process of law" under the fourteenth 
amendment of the constitution of the United States. 

The next important question to be determined is whether the 
aiiditor is disqualifled to make a valid assessment as the conclusion 
of the proceedings before him because of his direct pecuniary inter- 
est in the result. If he makes a flnding against the taxpayer, and 
enters an assessment upon the tax duplicate, the statute gives him 
4 per cent, upon the amount so recoYered. If he fails to discover any 
property omitted from the taxpayer's retum, he receives no com- 
pensation for his services. Because of this direct reward if he flnds 
against the taxpayer, and of no reward if he flnds in his favor, is 
he disqualifled, and are the proceedings therefore in valid? The 
object of ail législation pertaining to judicial or quasi judicial pro- 
ceedings is to f umish an impartial and wholly disinterested tribunal, 
before which such proceedings are instituted and carried forward. 
It is to carry out the constitutional guaranty that no man shall 
be deprived of life, liberty, or property without due process of law 
that the chief safeguard of a disinterested judge, jury, référée, or 
arbitrator is so carefuUy provided by législation and protected by 
judicial scrutiny. The most notorious criminal enjoys thèse safe- 
guards to the extent that the magistrate who présides at his pre- 
liminary hearing must be disinterested. Every grand juror who 
sits in the grand inquest as to his crimes must be disinterested; 
every petit juror who tries the facts after the grand jury présents 
its indictment must be disinterested; the judge who présides at the 
trial, — each and ail must be wholly impartial and disinterested in 
the resuit Even after conviction, if it is made to appear that by 
some mistake an interested or disqualifled juror has participated 
in the trial and verdict reached, such interest and bias on the 
juror's part contaminâtes the whole proceeding, poisons the foun- 
tains of justice at their source, and makes the verdict null and void. 
Even in a civil suit, our System of judicial proceedings assures to 
each party a fair and disinterested judge and jury to pass upon the 
law and facts in controversy between them. la it to be accepted 
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that ail thèse tsaïegaards are to "be disregarded, and ail the précé- 
dents of ïoQg yèjàts set aside to support proceedings of the character 
we hâve considered^ simply because the législature has deemed it 
necessary to do so in aid of the tax assessing and coUectîng powers 
of the stete? It must be remembered in this connection that this 
inhibition of the fédéral constitution that the life, liberty, and 
property of the citizen shall not be taken without due process of 
law, reaches the législative as well as the executive and judieial 
departnients. We hâve already seen from weU-considered décisions 
of our highest court that the législative authority cannot usurp 
the power to détermine what iS due process of law, and on the plea 
of public necessity ignore the well-established safeguards which the 
law of the land has heretofore recognized and enforced. 64 Mo. 578. 
The taxing power is rightfuUy made eflacient and protected with 
great jealoiisy, for it is necessary to the very life and maintenance 
of the soyereign, and very summary and sweeping enactments in 
support of this power hâve been held valid. But in the eager and 
hot pursuit of the citizen who wrongf uUy évades his just taxes we 
must be careful not to graft upon lie body of our judieial System 
proceedîûga so arbitrairy and summary that they may hereafter be 
the basis aud précèdent for laws dangerous in the highest degree 
to the persoïial liberty and property rights of every citizen. A stat- 
ute which confers upon an offlcer, chosen solely with référence to 
other duties, the power to conduct a quasi judieial proceeding, which 
in every stage of its progress is summary, and in its flndings arbi- 
trary in the highest degree, and which makes this oflScer, combining 
the functîons of judge and Jury, partial and biased, because directly 
interested by reason of the very libéral reward which flows to him 
if he deci<^iès àgainst the taxpayer, is a gigantic and perilous stride 
towards withdrawing from the citizen every principle of constitution- 
al protection heretofore deemed secùre and perpétuai. It is not 
a sufflcient âhswer to ail this to say that the courts hâve upheld 
laws which are administered by oiBcers and judges who are interest- 
ed in the fées which flow from proceedings instituted and conducted 
before thein; In reply to this very serions and grave objection to 
such an interested oflQceP deeiding a case of a judieial nature, the 
suprême court of Ohio has said that a justice ôf the peace and a pro- 
bate judge ai'e likewise interested, because the security of their fées 
as taxed by law may dépend upon the resuit of the suit which they 
are to décide. The comparison, while in some respects apt, loses ail 
force when we come to consider it in détail. The magistrate or 
probate judge has the same fées taxed for his compensation whether 
one party prevails or the other, or whether the judgment is for 
a small sum; or a large sum. His fee is secure if the parties are 
Boivent, or hé may protect himself by demanding security before 
the services are rendered. So that his compensation, whieh is 
usually but a small part Of the judgment rendered, is assured if he 
is diligent; and its amount is not contingent upon the décision he 
makes. The case is therefore exceptional when the security of his 
Compensation dépends upon the party against whom tiis judgment 
i& rendered. But, as we hâve seen, the auditor's compensation is 
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directly dépendent npon the flnding he makes. If he finds against 
the taxpayer, he is sure of his reward, and it is secured by thie high- 
est lien, and most summary process for its collection. Not only is 
he interested in flnding against the taxpayer, but his fee grows with 
the increasing amount of his assessment. The larger the assess- 
ment, the greater his commission. In the case now before me, if 
the auditor's assessment stands, his fee will be $7,360. The fee is 
eyidently not intended to be given in the nature of compensation 
for services alone. It is therefore not only in the nature of a bribe 
to décide against the citizen, but a corrupting inducement to make 
his flnding the largest possible. As the proceedings are arbitrary, 
and in the case under considération no flnding of fact was made, 
the temptation to a large assessment is so great that it would be 
■wrong to submit the ordinary mortal to it. Not only is the auditor 
thus given a tempting inducement to make a large and unjust as- 
sessment, but the statute offers still further indueements to bring 
about the same resuit by givlng a large fee to the witnesses who fur- 
nish évidence against the evading taxpayer. Under the act of April 
10, 1888, the inquisitors employed to furnish évidence receive 20 per 
cent, of ail that can be recovered; but this reward can only be paid 
out of the money actually coUected. Thus we hâve a system, judicial 
in its character, which rewards not only the witnesses by a commis- 
sion upon the amount of taxes recovered by reason of their testimony, 
but also provides a commission of 4 per cent, to the offlcer who con- 
ducts the proceedings, and who awards the amount of the taxes to 
be assessed and collected. And so connected are thèse agencies that 
it has been held that mandamus proceedings can be maintained by 
the inquisitors to compel the auditor to act under sections 2781, 2782. 
State V. Crites, 48 Ohio St. 142, 26 N. E. 1052. 

But it is contended the auditor is not eo nomine a judge, and the 
proceedings are not judicial, and therefore the assessment made 
by him is not invalid because of his pecuniary interest in the judg- 
ment rendered. It is true that he is not designated as a judge, but 
the suprême court of Ohio has repeatedly held that the proceedings 
conducted by him are judicial in their nature. Gager v. Prout, 48 
Ohio St. 110, 26 N. E. 1013, and State v. Crites, 48 Ohio St 460, 
28 N. E. 178. 

In the flrst case cited the suprême court said : 

"Conceding that the proceedings before the auditor are judicial In character, 
it does not foUow, as we think, that they are to be governed by ail the 
précise rules of the Code of Civil Procédure for the commencement and 
prosecution of civil actions. Notice is required, but no particular style for 
the proceeding or f orm of notice is required." 

In the case against Crites, on page 173, 48 Ohio St., and page 
1032, 26 N. E., the suprême court said: 

"No doubt the duty is one of delicacy, and calls for the exercise of a 
conservative judgment and sound discrétion. The great power vested In 
county auditors by the statute is Uable to cause hardshlp and oppression if 
exereised recklessly and wantonly." 

In the second case against Crites, on page 465, 48 Ohio St., and 
page 178, 28 N. E., the same court, in referring to the auditor's 
proceedings, said: 
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"The reRpondent ^as actitig In a quâst judicial capacity. He hàfl àssnmed 
Jurtsâlction, and entered upon the Investigation. The law Imposed upon hlm 
the di;ty oï hearlng and welghlng évidence, and rendering a décision upon 
It Thl8 necessarlly involved the exercise of Jndlclal discrétion." 

An ofBcer called upon to supimon ■witnesses, hear testimony, and 
then "exercise a conservative judgment and soynd discrétion," and, 
as in thia case, enter upon the tax duplicata an assessment for over 
1184,000, which shall be a lien upon the taxpayer's real estate, 
and whlch may be summarUy. coUected by distraint, it seems to 
me, is exercising powers of a judicial nature, and of the most 
potential çharacter. If the auditor were merely finding a tax 
due, the amount of which is flxed by statute, as the Dow law 
tax, or.a liçense fee, invoMng no judicial function, the want of 
notice would not avail the taxpayer as a matter of défense; neither 
would the offlcer's interest in the fee disqualify him. Having thus 
shown the judicial çharacter of the duties which the auditor 
performsL in the proceçdings which haye just been reviewed, how 
does the law say his direct pecuniary interest in the judgment he 
renders affects the validity of his proceedings? In Peai-ce v. 
Atwood, 13 Mass. 324, Chief Justice Parker said: 

"It is very certain that by the 'prlncîples of natural justice and of the com- 
mon law no man caa lawfully slt as a Judge In a case ta whlch he may hâve 
a pecunlai^ ihterest. Any Interest, however small, has bèen held to render 
a judge Incompétent." 

Lord Campbell said, în Dimes v. Grand Junction Canal, 3 H. L. 

Cas. 159: 

"It is ot the last Importance that the maxlm that no man is to be a 
.1udge in his own case shouldbe held sacred, and that It Is not to be conflned 
to a cause In whlch he is a party. but applies to any cause In which he has 
an Interest. We hâve again and agaln set aside proceedings because an in- 
dividual who had an Interest took part In the décision." 

If one Of the judges of a court is disqualifled on this ground, the 
judgment will be voîd, evfen though the proper numbër may hâve 
concurred without the disqualifled judge. Queen v. Justices of 
Hertfordshîre, 6 Q. B. 753; Railroad Co. v. Howard, 20 Mich. 
18. The législative voice has spoken in equally positive inhibitions 
against interested persbns acting as judges, appraisers, road view- 
ers, or commissioners. In Ohio, statutory provisions are in force 
allowing a change of venue of the suit upon the mère affidavit 
of the parties of préjudice, bias, or interest. Section B50, Eev. St., 
makes any judge interested or biased incompétent to Sit in the 
case, and the ex parte affidavit of a party makes a change of judges 
obligatory without controversy. In Gregory v. Railroad Oo., 4 
Ohio St. 675, it was held that where two of the judges were stock- 
holders in a railroad company, and that fact appears on the record, 
and the bondholder does not waive the objection, the order of 
the court appointing appraisers in appropriation proceedings will 
be reversed. In Taylor v. Commissioners, 105 Mass. 225, the su- 
prême court held that a county commissioner is disqualifled by 
Personal interest to take part in adjudications of his board laying 
out and directihg the construction of a highway over land of his 
sister*» husband, and such proceeding cannot be rendered valid 
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tiy acceptation walver, consent, of release, bnt ia wholly Toid. 
Oooley, Const Lim. 410, 411, thus states the nile: 

"No one-ought to be a judge in his own cause. This maxim applles In 
aU cases where Judicial functions are to be exerclsed, and excludes ail who 
are Interested, bowever remotely, from taklng part In thelr exercise. It is aot 
lefl to the discrétion ot a judge, or to hIs sensé of decency, to décide whether 
he shall act or not. AU Ms powers are subjeet to this absolute limitation, 
and, when hls own rights are In question, he has no authority to détermine 
the case." 

It is no STifacient answer to thèse statutory and judicial exposi- 
tions of the maxims of the law to say that in most of the cases cited 
thé législature has recognized the disqualification of the judges, ap- 
praisers, assessors, and commissioners, because of their interest, 
and provided they should not act when so interested; but in the 
case Of the auditors it has empowered them to act notwith- 
standing their interest, and this policy was necessary to make 
efficient the revenue laws of the state. But it is not within the 
power of the législature to make any process which it may deem 
necessary or essential, even for the collection of public revenues, 
"due process of law," within the meaning of the fédéral constitu- 
tion. 18 How. 276. The suprême court of Missouri, in the case 
before cited, says such a "construction would render the restriction 
absolutely nugatory, and tum this part of the constitution into 
mère nonsense." I am aware that the courts hâve gone as far 
as the safeguards of the constitution permit to uphold législative 
enactments of an arbitrary character, for the assessment and collec- 
tion of the public taxes. The many ways that hâve been devised 
to évade and defeat the collection of taxes has made it neces- 
sary to resort to extrême measures to enforce their collection ; but 
in ail the cases which I hâve found there is this principle recog- 
nized and respected: that where there is the exercise of any judi- 
cial functions imposed upon any of the taxing corps Of officiais, 
those judicial functions must be exercised in accordance with those 
Sound maxims of the common law and principles of natural justice 
which hâve always controlled judicial proceedings; and the test of 
whether the powers conferred are judicial or not would seem to be 
whether with the exercise of the authority to hear testtmony and dé- 
termine the facts was coupled the power to enter a flnding which 
had the force and effect of the judgment of a court. Thus, in the 
case of XJ. S. v. Ferreira, 13 How. 40, it became necessary to dé- 
termine whether the authority conferred upon the United States 
district judge in Florida to adjudicate on claims for injuries suf- 
fered by inhabitants of that state by the opérations of the Amer- 
ican army in Florida, which claims were to be paid if the secretary 
of the treasury should, on a report of the évidence, deem it équita- 
ble, was authority to exercise judicial power. The claims were 
to be adjudicated and paid if allowed in accordance with the 
treaty of 1819 with Spain. The ûrst act of congress in 1823 pro- 
vided commissioners to hear and adjudicate the claims. The next 
act anthorized the United States district judge to adjudicate the 
claims. He did so, and from his décision an appeal was taken to 
fhe suprême court. That court held that, as the aot did not pro- 
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^ie thftt ti»r«;shoiild be a suit, wlth parties, and proçeps to i|sue, 
the proceedings were ex parte. The cpurt tlien say : ' j , > 

■ "But nelther the évidence nor hla award are to be flled in. the comt 
In whlch he presldest- nor recorded there, but he is required ta transmit botu 
the décision and évidence npon whlch he acted to the secretary of the treas- 
•ary; and the dalinls to be pald if the secretary thinks it just and équitable, 
but not otherwlseli It is to be a debt from the United States upon the dé- 
cision of the secretary, bnt mot upon that of the judge. It is too évident 
for argument upon the subject that such a tribunal is not a judiclal one. 
* ♦ • The décision is not the Judgment of a court of justice." 

Apply thèse tests to tlie auditor'g proceedings. He bas the 
power to issue proeess; he has parties to the proceeding; he makes 
a finding, and flles his statement of the facts in his office; and 
then he makes his décision, which is an assessment framed into 
an amended duplicate, whiflh is certiâed to the treasurer, and it 
then becomes a lien upon _ the taxpayer's property, having ail the 
force and effect of a judgment at law, with ail the summary rem- 
édies for enforcement hereimbefore set forth. Surely we hâve hère 
judicial powers and proc«edings; and to the person wlio conducts 
thèse procîeedings, and has the authority to enter such a judgment, 
should certainly be applied the disqualification of a direct personal 
interest in the reault,— ra test which we hâve seen is universally 
applied to judges and ail persons éxercising judicial powers. 

But it is said thèse law» are made in the interest of the public, 
are necessary to secure the collection of public revenues, and none 
are injurioudy affected by their arbitrary character but those who 
are trying to évade the payment of their just taxes. Suppose we 
concède this to be true, it iô still as much the duty of the court to 
pass upon thèse questions as though the entire public were clamor- 
ing against their injustice. ■ But the bUl in this case avers that 
the testator made a full and true return of ail his taxes for the 
years involved, and the demurrer admlts this fact to be true. This 
case is therefore not one to whîch such suggestion applies. This 
cotirt reluctantly interfères with the enforcement of state revenue 
laws, even when they affect only back taxes ; and I am in full sym- 
pathy with those who believe that every citizen should pay taxes 
justly and legally imposed. I would not interpose to aid those who 
are not willing to bear their just share of the public burdens, unless 
the taxes sought to be enforced hâve beeh imposed by proceedings 
not in harmony with those safeguards provided by the constitution, 
to which I hâve before referred. Having, after very careful and 
painstaking investigation, reached the conclusion that thèse taxes 
hâve been lllegally assessed it is the duty of the court to afford to 
ail who are thereby wrongfully burdened such relief as the law 
provides. The suprême court of Obio has decided thèse laws con- 
stitutional, and the proceedings of the auditor thereunder valid. 
The question now under considération in this court is not whether 
thèse laws are valid under the constitution of Ohio. If it were, 
this court would be bound by that décision of the highest tribunal 
of the state. But the question presented, being a fédéral question, 
and involving a construction of the constitution of the United States, 
the fédéral courts are charged with the duty and responsibility of 
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deciding it, unaffected by the décisions of the state coarts, except 
so far as they may be persuasive. For the reasons already stated, I 
am of the opinion that tlie proceedings provided by section 2781 of 
the Eevised Statutes of Ohio, when carried forward without due no- 
tice to the taxpayer, or when conducted by the auditor, who is di- 
rectly interested in the proceeds collected under the assessment 
made and imposed, resuit in deprivtng the citizen of his property 
without due process of law, and are therefore invalid under the 
fourteenth amendment to the constitution of the United States. 

I hâve in this opinion considered the questions involved upon the 
broad principles presented in construing the Ohio Statutes with réf- 
érence to the inhibition of the foregoing atnendment, unaffected by 
any spécial issues peculiar to the case now before me, because there 
are flve other cases pending in this court, brought hère by removal 
from the state courts. The questions considered and decided affect 
ail thèse cases alike, and apply to ail of them. 

In the case now under considération, exceptions were taken by 
counsel for the défendant that the allégations of the Mil were de- 
fective, in that it was not averred that plaintiffs, as executors, had 
any property, real or personal, within the distraining process of 
the county treasurer, and that, therefore, no ground for équitable 
interférence was shown. An amendment to the bill has been ten- 
dered since the argument and submission of the case, which meets 
thèse and other contentions. Counsel object to this amendment, 
because, if allowed, it cannot relate back and make valid the re- 
straining order granted upon the original bill. But the amend- 
ment does not affect or relate to jurisdictional facts. The want of 
notice of the auditor's proceedings, his interest in the controversy, 
and the illegality of the tax, as a resuit of such arerments, are sàl 
set forth in the original bill, and are a sufficient basis for the 
temporary injunction allowed. The amendment tendered, of which 
defendant's counsel had notice, relates to facts so manifestly incon- 
testable that the plaintiffs ought to hâve the beneflt of whatever 
effect they may hâve upon the questions involved, and is therefore 
allowed. 

The demurrer, both to the original and amended bill, is overruled. 
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(Circuit Court of Appeals, Sixth Circuit May 8, 1894) 

No. 135. 

1. TVbit of Assistance— Against Whom Issded. 

A writ of assistance should not issue against one who Is not a party to 
the suit, and who did not enter pendente lite. 

2. RBCEIVEHS — CONTROTBRSY ReGARDING POSSESSION OP PROrEKTT. 

Property leased by one rallroad company to another, and in possession 
of a receiver of an assignée of the lessee, was claimed by the reeeiver of 
the lessor on the ground that the lease had been terminated by notice by 
the lessor. Edd, that the court which appolnted both receivers had juris- 
dictlon of a proceeding for détermination of the controversy, either by aa 
Independent bill or by pétition. 
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8. Samb-tRhopbrtt m Possession ov Licbnsbe. 

Propeirty of a corporation In possession of a llcensee at the time of the 
appolntmétit of a recelver for the corporation passes to the receiver, 
subject to the rlghts of the llcensee, and, on the termlnation of the 
license, the recelTér Is entltled to possession. 

4. SaMB— JtIDOMBNT AlTBCTINa RlGHT ÔF POSSBSSION— RbS JuDICATA. 

Where an action of uniawfnl detalner Is brought before a justice of the 
peace for property In possession of a recelver without leave of court, a 
Judgment for défendant, belng null and void, 1§ not available to the 
recelyer aS' a défense to a subséquent proceedlng tô obtain possession of 
the same property. 

6. EQtriTABliB EsTOPPBL— Rblianob on Ebbonbous StatEment — Revocation 

OF LiCENSB. 

A license by one railro|^d company to another- to use certain dépôt 
grounds provlded for its termlnation on two years' notice by the licensor. 
Soon after suçh notice hâd been glvén, the llcensee assigned its rlghts 
to another company, for whlch, subsequently, a recelver -wsls appolnted; 
wherenpimî the licensor wrote sald recelver a letter, Informing hlm of 
the notice of termlnation, of the license, referring thereto as of a date a 
year later than Its actual service, and Incloslng a copy of the notice, not 
dated. An attentive readlng of the letter would hâve indlcated to the 
recelver that there was s6me mistake as to the date of notice. Held, that 
the licensor was not thereby estopped to clalm the property on the expira- 
tion of the not}ce, In the absence of évidence that the receiver relied on 
the statement of the letter, and was Injuriously mlsled thereby, notwith- 
standlng averments to that efCect In hls answer, not responslve to the 
allégations of the Ucensor's pleading. 

Appeal froHi the Circuit Court of the United States for the East- 
«rn District of Tennessee. 

The appellee, S. M. Felton, is recelver for the Cincinnati', New Orléans & 
Texas Pacifie Eallway Company, hereafter designated as the Cincinnati Rall- 
way Company. Kie appellant, Hi M. Comer, Is receiver for the Central Rall- 
road & Banking Company of Georgia, a corporation hej-eafter deslgnated as 
the Central Rallroad; and for the Savarinah & Western Railroad, a corporation 
hereafter deslgnated as the Savanhah Rallroad. Thîs controversy is between 
Felton, as recelver for the Cincinnati Rallway Company, and Comer, as 
receiver for the Savannah Rallroad Company. The subject-matter of the con- 
troversy concerns certain dépôt grounds and terminal facilltles in the city of 
Chattanqoga, now In possession of Comer i as receiver for the Savannah Rall- 
road. The premises" Involved bèlong m feê to a rallway company knovm as 
the Cincinnati Southern Rallroad. That company leased its Une and dépôt 
properties to the Cincinnati Rallway Company, for whlch Pelton Is recelver. 
The Cincinnati Rallway Company subsequently, and by a contract in wrlting, 
subleased the promises in controversy to a rallway company operating a Une 
between Chattanooga, Tenu., and Columbus, Ga., and known as the Chatta- 
nooga, Rome & Columbus Rallroad Company, and hereafter deslgnated as the 
Chattanooga Rallroad Compkiy. Thls latter company subsequently sold its 
Une of rallroad, and leasehold Interest In the premises, to the Savannah Rall- 
road Company, of whlch Comer is recelver. After the Cincinnati Rallway 
Company had leased the res In controversy, It became insolvent, and under 
a bill filed by Samuel Thomas, a creditor. In the United States circuit court 
at Chattanooga, Tenu, (as weU as in. the circuit coiu-ts of other districts 
through whlch Its Une extended), It was placed In the hands of S. M. Pelton, 
as receiver. The Savannah Rallroad Company, under a like blU filed in the 
same court, and after It had by asslgnment acquired the leasehold Interest 
of the Chattanooga Rallroad Company In the dépôt grounds In question, was 
placed In the hands of H. M. Corner, as recelver. Recelver Felton, under a 
power of revocation contalned In the contract of leasing, gave notice to the 
président of the Chattanooga Rallroad Company of the termlnation of the 
license extended to that company under its contract wlth the Cincinnati Rall- 
way Company. 
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The essentlal parts of that contract were as foUows: "Whereas, the Chat- 
tanoog^, Rome & Columbus Railroad Company, a corporation of Georgia, 
hereinafter known as the licensee, Is désirons of eonstructing and maintaining, 
at its own.expense, turntables, swltching and side tracks, a Connecting track 
with the Cincinnati Southern Railwaj', and appurtenances tbereto, to be used 
In its business, In the city of Chattanooga, Tennessee, on lands hereinafter 
described, leased and controlled by the Cincinnati, New Orléans & Texas 
Pacific Eailway Company, hereinafter known as the licensor: Thèse présents 
witness, that said licensor has granted to said licensee the followlng revocable 
and determinable license, with the following privilège, viz. : To construct and 
maintain such turntables, switching and side tracks, and appurtenances thereto, 
as may be necessary in the conduct of its business; and a connection track 
wtth said licensor's railroad track, on^the lands In the clty of Chattanooga, 
county of Hamilton, state of Tennessee, leased to and controlled by said 
licensor, bounded and described as foUows: ♦ * *. And to hâve Ingress, 
egress, and regress to and from the same, for the purpose aforesaid, and to 
use the said premises for the use of said structures, said license being granted 
upon the following conditions, vlz.: * • • That the rights and privilèges 
hereby granted shall cease and détermine upon two years' notice in writing 
being given by the président of said licensor. That after notice has been 
given of the revocation of this license by the président of said licensor, ail 
tracks and structures plaçed on said premises shall be removed wîthout any 
cost to said licensor wlthin thlrty days after the date of the expiration of 
the said notice of revocation." 

The notice given by Felton was served Mareh 26, 1891, and its opération was 
to fix March 26, 1893, as the termination of the privilèges enjoyed under the 
contract At the date this notice -was given the Chattanooga Railroad Com- 
pany was In possession of its Une of road and of the premises In controversy, 
the sale to the Savahnah Railroad Company not occurrlng until May, 1891. 
On Jxme 16, 1892, Felton, as recelver, wrote to Recelver Corner, who had. 
after the notice of revocation, gone Into possession as recelver, the following 
letter : 

"Cincinnati, O., June 16, 1892. 

"H. M. Comer, Bsq., Chairman Board of Directors, Receivers, Savannah, 
Ga.— Dear Sir: There hâve been se many changes in the management of the 
Chattanooga, Rome & Columbus road, and of the Central R. R. & B. Co., in 
the last two years, that I beg to Inclose you a notice served on the former 
Company on March 26th last, whlch may not bave reached you. Of course 
this letter Is not sent on account of any obligation to renew the notice, but 
merely as a matter of courtesy. 

"ïours, truly, S. M. Felton, Président" 

The notice Inclosed In above letter was as follows: 

"The Chattanooga, Rome & Columbus Railroad Co., Chattanooga, Tenn.— 
Gentlemen: Whereas, on the Ist of December, 1887, the Cincinnati, New Or- 
léans & Texas Pacific Railway Company granted to thè Chattanooga, Rome & 
Columbus Railroad Company a revocable and determinable license, author- 
izing the construction and maintenance of turntables, switching and side- 
tracks, and appurtenances thereto, as mlght be necessary In the conduct of the 
business of the Chattanooga, Rome & Columbus Railroad Company, and the 
connection track, on lands In the city of Chattanooga, county of Hamilton 
and state of Tennessee, fully described in said license; and whereas, said 
license provlded that the rights and privilèges therein granted should cease 
and termlnate upon two years* notice in writing being given by the président 
of said licensor; and whereas, the Cincinnati, New Orléans & Texas Pacific 
Railway Company, licensor therein, is désirons of revoklng and terminating 
the said rights and privilèges: Now, therefore, I, Samuel M. Felton, prési- 
dent of the Cincinnati, New Orléans & Texas Pacific Railway Company, 
licensor in the aforesaid license, do hereby glve you this notice of the revoca- 
tion of said license, and require you to remove ail tracks, structures, and other 
things placed on said premises, without any cost to said Cincinnati, New 
Orléans & Texas Pacific Railway Company, wlthin the time named therefor 
in the said license. 

"[Signed] Samuel M. Felton." 
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Upon tlie expiration of the Ucense, Felton demanded possession o( the 
premises; >and was refused. He then unadvlsedly instltuted an action of 
unlawful detainer before a justice of the peace, for the purpose of dispos- 
sessin;? Heceiver Corner. The justice found foi? the défendant.. Thereupoii 
Felton, as rpcelver, filed the orignal pleading in this cause, as a pétition in the 
case of Samtiel Thomas v. The Cincinnati, New Orléans & Tesais Pacific Rall- 
way Company, against H. M. Corner, as recelvér for the Savannah & Western 
Rallroad Company. In that pétition he set ont hls appolntment as recelver 
iinder a decree in the pending cause, and the appointment of Corner under 
decree of fhe pâme court In a like pending cause, and substantially stated 
the natere of thu claim he fflsserted to the promises in dispute. The pétition 
prayed for the Issuance of a wrlt of assistance to put blm in possession as 
recelver, oir, If the court thought that not the propeir remedy, that the court 
woidd order Its ofecer and agent, H. M. Comer, to surrender to hlm the pos- 
session of tho grounds It' controversy. Notice was given counsel for Comer 
that, on the day named, application wonld be made for a wrlt of assistance. 

A demuirer was interposed and oven-uled. An answer was then filed. and 
a référante madp to the clerk to report as to the notice of revocation. Upon 
the pleadlngs, report, and évidence, the circuit court ordered that Recelver 
Comer vacate the premlses, and surrender possession to Recelver Felton. 
From thls order, Comer bas appealed. 

The first érror assigned Is as to the decree overrullng the demurrer. The 
demurrer was as foUowa: "Because there Is no equlty on the face of sald péti- 
tion so far as It seeks a wrlt of assistance against this défendant in said 
cause, In that your défendant Is shown to hâve been in possession of sald ter- 
minal grounds and rlghts under a valid and undetermined Ucense contract at 
the time petltloner was appolnted recelver for said défendant company, and 
the decree entered on whlch the sald wrlt of assistance Is sought in thls péti- 
tion; and your défendant, H. M. Comer, was not a party to said proceedings. 
(2) Because the decree entered In said cause appointing sald petltloner 
recelver of C, N. O. & T. P. Ry. Co. does not direct the property held by your 
demurrant to be dellvered to petltloner, and is not against your demurrant, 
but only agaMst the défendant tn said cause, the .Cincinnati, New Orléans & 
Texas Pacific Ballway Company, and that sald company only turn over such 
property as it then held and possessed. Wherefore, for thèse and other suffl- 
cient reasons, apparent on face of sald pétition, your demurrant prays for 
judgment on sald demurrer that sald pétition be dlsmlssed." 

Barr & McAdoo, for appellant 
Lewis Shepherd, for appellee, 

Before TAFT and LURTON, Circuit Judges, and EICKS, Dis- 
trict Judge. 

LUETON, Circuit Judge (after stating thé facts as above). 
The défendant, Comer, was not made a party to the pétition by 
service of process. Notice was given to his solicitor that on a day 
named an application would be made for a writ of assistance. Un- 
der this notice he appeared by counsel, and filed the demurrer to 
the pétition heretofore set out. The first ground of demurrer goes 
to the jurisdiction of the court to grant a writ of assistance to 
dispossess him by an order made în a cause to which he was not 
a party. 'The second ground operated as an appearance and dé- 
fense to the merits. It questions the order appointing Felton re- 
celver, and insists that it was limited to the property of which the 
Cincinnati Eailway Company was then in possession. If the dé- 
fense had been confined to the power of the court to order a 
writ of assistance to dispossess one who had not entered pendante 
lite, and wàs not a party to the suit, it would hâve been well taken 
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so far as the application was for a teehnical writ of assistance. The 
ninth equity rule provides for tlie issuance of tliat writ: "Wlien any 
decree or order is for tlie deliverj- of possession, upon proof made 
by afiadavit of a demand and refusai to obey the decree or order, 
the party prosecuting the same shall be entitled to a writ of as- 
sistance from the clerk of the court," At the date of Felton's ap- 
pointment, the Cincinnati Eailway Company was not in possession 
of the premises. They were then rightfuUy possessed by its licensee. 
"This writ is often used to put into possession receivers and seques- 
trators. It is not issued without an order for that purpose. • * » 
It is a writ commanding the marshal to eject the défendant from 
the land, and put the plaintiff in possession, and is executed in 
the same manner as a writ of habere facias possessionem is exe- 
cuted in favor of a successful plaintiff in the action of ejectment." 
Fost. Fed. Pr. § 348. Manifestly, it should not issue against any 
but a party to the suit in which it is sought, or his privies, or one 
coming into possession pendente lite. Terrell v. AUlson, 21 
Wall. 289; Howard v. Eailway Co., 101 U. S. 849; Fost. Fed. Pr. 
§ 348. 

The pétition presented a controversy between two receivers of 
the same court. The facts stated presented a case of which the 
court should take jurisdiction. Each was an ofiflcer and agent of 
the same court. The possession of each was the possession of the 
court. The object of the suit was to présent to the court the claim 
of each, and submit the right of each to the détermination of the 
court. The court appointing a receiver draws to itself ail con- 
troversies over the res, and will not, without leave, permit any 
other court to disturb the possession of its receiver. The proper 
practice would hâve been to hâve flled the pétition in the cause 
in which Corner had been appointed receiver, and to hâve asked an 
order in that cause requiring the court's receiver to deliver pos- 
session of the leased property, the lease having terminated. The 
demurrer did not raise this question, and we see no jurisdictional 
error in maintaining the suit, either as an independent bill or as 
a pétition in the cause in which it was flled. The alternative relief 
sought by the bai was proper relief on the facts stated in the 
pleadings. 

The second ground of demurrer was not well taken. The peti- 
tioner had been appointed receiver of ail the property rights of the 
Cincinnati Eailway Company. This included its interest in the 
property in question. While the lease was operative, neither the 
Cincinnati Eailway Company nor its receiver was entitled to the 
possession. Nevertheless, the property passed to the receiver, sub- 
ject to the rights of the licensee. The right to terminate the license 
was a right which might be properly exercised by the receiver, 
and, upon the termination of the license, his right to possession was 
I)erfected. 

Having by the second ground of demurrer entered an appearance 
and pleaded to the merits, the court properly overruled the de- 
murrer and required an answer. 



736' FEDERAL BEP6BTER, VoL 61. 

tte aBSwer set up two deféoses^-^res adjudîcata ànd èqtiîtaMé 
estôppet TJpon the flling of the answer, the court directed thé clerk 
to take proof and report as to when notice of révocation had been 
given,' and upon wboni it had been sèrVed. 

The first défense rests upoki tbe jndgment in faror of the de- 
fendaût in the unlawful detainét? Suit before a justice of the peace. 
That action was against one T. B. Ervin; Eeceiver Corner was not 
a party. The answer describes Ervin as the master mechanic at 
the Ghattanooga yards and an employé of the respondent as re- 
ceiver, and, as such, in charge of the premises. Défendant, Corner, 
îs not shown to liave entered an appearance or in any way made 
défense. Waiving the question as to whether suit against a mère 
servant of the receiver would justify a dispossession of thé master, 
we are of opinion that, if the suit be treated as one against Ee- 
ceiver Corner to dispossess him of the possession as the agent and 
custodian of the court appointing him, the justice of the peace was 
wholly without jurisdiction to maintain such a suit. His judgment 
would hâve been treated as null and void, and any effort to 
enforce it by a writ of possession would hâve been in contempt of 
the court ^hose receiver défendant, Corner, was. 

The gênerai doctrine has been thus stated by Judge Story, in the 
second volume of Equity Jurisprudence (section 833a), whére it is 
said, concerning receivers under deerees in equity : 

"For his possession Is deemed the possession of the court, and the court will 
not permit Itself to be made a suitor in a ^xttt of law. The proper and usual 
mode a<îopted under such circumstances is for the party clalmlng an adverse 
interest to apply to the court to be permltted to come in and be examined pvo 
Interesse suo. He is then allowed to go before the master and to state his 
title, upori whlch he may in the flrst Instance hâve the judgment of the master, 
and ultimately, if necessary, that of the court. And where the question to be 
tried is a PUre matter of titte, which can be tried in an ejèetment, the court, 
from a sensé of convenlence and justice, will generally authorize such a suit 
to be brought, taklng care, bowever, to protect the possession by giving proper 
directions;" 

In Davis v. Gray, 16 Wall. 218, the suprême court on this sub- 
ject said: 

"Money or property in. his hands Is in- oustodia legis. He has only such 
power and authority as are given to him by the court, and must not exceed 
the prescrlbed limit. The court will not allow him to be sued touChing the 
property In his charge, nor for any malfeàsance to the parties, or otherwise, 
■without its consent; nor will it permit his -possession to be disturbed by force, 
nor violence to be offered to his person while In the discharge of his officiai 
duties. In such cases the court will vindicate ita authority, and, if need be, 
will punlsh the offender by fine and iiflprisonment for contempt. WTiere 
property in the hands of a receiver is claimed by another, the right may be 
tried by proper issues at law, by référence to a master, or otherwise, as tha 
court in its discrétion may see fit to direct." 

The act of congress of March S, 1887, permitting suits against 
receivers, only permits such suits, without leave of the court, "in 
respect of any act or transaction of his in carrying on the business 
connected with such property." Défendant, Corner, had been put 
in possession of the premises involved by a decree of the circuit 
court, and a suit instituted in a court of law, without leave of the 
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coiirÉ appointing hitn, was a gwss contempt. In fe Tyler, 149 U. 
g. 164, 13 Sup. et. 785; Central Trust Co^t. East Tennessee, V. & 
G. Ey. Co., 59 Fed. 523; 

While the justice's judgment is a gênerai finding fol- the défend- 
ant, yet it is probable that he took this view of his jurisdiction, 
and therefore found for the défendant. But whether this be so 
or not is immaterial. Any judgment in another court in a suit 
affecting the receiver's right of possession should be treated as null 
and Toid by the court appointing the receiver thus wrongf ully im- 
pleaded without leave of the court. 

The third and last question is one of équitable estoppel. The 
contract between the two raUway companies provided that the 
license might be terminated by giving two years' notice. That 
notice was properly and regularly giren to the Chattanooga, Rome 
& Columbus Eailroad Company, March 26, 1891. That company 
was the contracting licensee, and was in possession of the prem- 
ises at the date notice was given. In May, 1891, that company 
sold ont its road to the Savannah & Western Eailroad Company, 
and assigned specificaUy ail its rights as licensee in the premises 
in dispute. Subsequently the Savannah & Western Eailroad Com- 
pany became insolyent, and appellant, Comer, was appointed re- 
ceiver. In view of this change in the possession, the receiver for 
the C, N. 0. & T. P. Eailway Company, as a pure act of courtesy, 
wrote and mailed the letter heretofore set out. A copy of the 
notice which had been served on the président of the Chattanooga, 
Eome & Columbus road was inclosed. This copy was not dated. 
The letter to Corner recites that this notice had been given "March 
26th, last" This would refer to March 26, 1892, a year later 
than the actual service of the notice. The answer avers that the 
défendant, Comer, had no other notice whatever of any désire to 
détermine said contract than that furnished by the letter of Fel- 
ton, and that he relied upon the fact stated in that letter as to 
the date when notice had been given. That, being thus misled, 
he took no step to provide other terminal facilities in lieu of those 
engagea under the contract, which, as a resuit of the date of no- 
tice set out in the letter of Felton's, he believed would continue 
until March 26, 1894. He further averred that, if he was now dis- 
possessed, the business intrusted to his management by the court 
would be greatly injured. 

The report of the clerk covered only two facts: (1) That notice 
of revocation had been served on the président of the Chattanooga, 
Eome & Columbus Eailroad Company, March 26, 1891; (2) that the 
letter of June 16, 1892, appended to the answer of défendant, Comer, 
had been written by Eeceiver Felton. As to whether Comer had 
knowledge of the true date of the notice of revocation, or was mis- 
led by the date of that notice, as stated in the letter of Felton, 
the report is silent No proof was submitted upon either of thèse 
questions of fact, and the record is equally barren as to the es- 
tent and character of injury to resuit to the business of the Savan- 
nah Company, should Felton be permitted to show the true date 
of the revocation notice. 
v.6lF.no.7— 47 
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Pelton's letter on,|t8 fece is sl}.own not to hâve been intended as 
a neyf notice of revofîatiGn. That It was not intended to mislead 
is equally apparent. He had no motive to deceive, and every mo- 
tive to deal fairly. .The letter wm what it purported to be, a 
mère fyiendly act of courtesy, wlioUy voluntary, and intended to 
advise Opiner of a facti which. had occurred before he was made 
receiyejp and put Mm pn his guard. Did it mislead Corner? The 
ansTy^t .aveçs that itndid, and that he had no pther knowledge of 
a purpqse to revoke the license than that contained in this letter. 
As to this the answer cannot be treated as évidence. It is sworn 
to, but the défense of estoppel is not responsive to any allégation 
of the pfjtition, and undèr the well-understood rule of equity plead- 
ing is not, on the hearing, to be read as évidence. It operated only 
to make an issue. 

ïhe lettpr, read with any care, indicates, to one who knew the 
chain pf tijtle under which Corner held» some confusion or mistake 
as to date of notice. On its face its origin is ascribed to the 
changes which had occurred in the control of the property of the 
Chattanooga EaUroad Company "within the last two years." It 
recites that notice had been giyen to the Chattanooga EaUroad Com- 
pany. That Company had sold out its road, and speciflcally as- 
signed its interest in the terminais involved under the license, to 
the Savannah Eailroad Company, in May, 1891. H, therefore, no- 
tice had been given, to the Chattanooga Company, it was most prob- 
able that it was given to it before it had sold out No change 
had occurred in the control of the property since March 26, 1892. 
Thèse facts, being personally known to Corner, should hâve caused 
him to make inquiry as to the date when the notice was given. 
If this letter had been attentively read. Corner would hâve dis- 
covered that there was some error in the référence to "March last" 
as the date of notice. Gertainly no such presumption as that he 
has been injuriously misled will be indulged in, in the absence 
of some further évidence. That he relied upon the statement of 
the letter as giving the true date of the revocation, and that his 
nonaction was due to that reliance, are essential to an équitable 
estoppeL That does not appear, and the decree is therefore af- 
firmed. 
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(Circuit Court of Appeals, Second Circuit. May 29, 1894.) 

Nb. 96. 

Mastbr amb Servant ^ Fbllow Servants — RiiLWAY Conductor and 
Brakeuan. 

A railwfly company, under whose rules the conductor of a f reight train 
haa cbarge and control of the train and of ail persons employed on it, and 
is rèsponsible for its movenieiits, Is liablé for injuries to a brakeman on 
sttdli train caused by négligence of the icoriductor in unexpectedly start- 
Ing the train. Eallway Co. v. Ross, 5 Siip. Ct. 184, 112 U. S. 377, followed. 
Railroad Co. v. Baugh, 13 Sup. Ct. 914, 149 U. S. 368, distinguished. 
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S. Limitation of Acrioifs — Extinguishment or Debt— Opération of Fokkign 
Statute. 

Where, before a statute of limitations of a foreign country has become 
operative, by way of extinguishment of the debt, as between two citizens 
or résidents of tliat country, one of them has permanently clianged his na- 
tional domicile and become a citizen of one of the United States, the 
statute will not become an absolute bar, as an extinguishment, in the 
courts of such state. 

8. Tbial — Pbovincb of Coukt and Jubt — Ruling on Motion to Direct 
Verdict. 

A plea ayerring that plalntifC's cause of action was extinguished by a 
foreign statute of limitation was traversed by a replication de Injuria, 
and issue was joined to the country. There was no conflict in the évi- 
dence as to the statute, and défendant, on the ground, among others, that 
on that évidence it was not llable, moved for the direction of a verdict in 
its favor. Hdd, that it was not error for the court, ruling on the légal 
effect of the undisputed évidence, and holding the statute not applicable, 
to overrule the motion. 

In Error to the Gircuit Court of the United States for the District 
of Vermont 

This was an action by William Johnston against the Canadian 
Pacific Kailway Company for personal injuries. A demurrer to dé- 
fendants plea was sustained (50 Fed. 886), and the plea was amended, 
and issue joined on replication to the amended plea. On trial, a 
motion to direct a verdict for défendant was overruled, and the jury 
found a verdict for plaintifif, and judgment for plaintiff was entered 
therein. Défendant brought error. 

Frank E. Alfred and Joël C. Baker, for plaintiff in error. 
Henry Ballard, Gilbert A. Davis, and A. K. Brown, for défendant 
in error. 
Before WALLACE, LACOMBE, ajid SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. William Johnston, the défendant in 
error (hereinafter called the plaintiff), brought an action at law in 
the circuit court of the United States for the district of Vermont 
against the Canadian Pacific Eailway Company, plaintiff in error 
(hereinafter called the défendant), to recover damages for injuries 
which he had received while in its employ, and, as he alleged, through 
its négligence. He recovered a verdict for $8,125. The facts in the 
case, as they appear in the bill of exceptions, are as foUows: 

The défendant is, and was at the time of the injury to the plaintiff, 
a corporation duly organized under the laws of the dominion of Can- 
ada, and having its place of business in said Canada, and at the time 
of the injury to the plaintiff was operating a railroad in Canada, 
which extended to, and ran into, the state of Vermont. The con- 
ductor and trainmen, and the plaintiff, who were running the train 
upon which the plaintiff was employed at the time he received said 
injury, were in the employ of the défendant. The plaintiff was em- 
ployed by the défendant at Farnham, in Canada, about January 1, 
1890. He worked a short time in the railroad yard in Farnham 
under said employment, and then went to work as a brakeman on 
freight trains, and remained in that service, continuously, up to the 
time of the injury for which the action was brought At about half 
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past 10 o'clock in the forenoon of September 6, 1890, the train npon 
whîcii thé plaintiff was employed as a brakeman left Newport, Vt, 
for Montréal. It coneisted of an engine, tender, 18 freight cars, and 
a van, having a platform, with fbof projecting over it, and a brake. 
Four or flve of the freight cars were loaded, and the remainder of 
said cars were empty. Samuel Gillander was the conductor of said 
train, and Arthur Pinney was the forward brakeman, and the plain- 
tiff the rear brakeman. Said conductor, said two brakemen, an en- 
gineer, and a fireman constituted tlje entire crew or force of em- 
ployés opon said train, and the conductor had full control of ail the 
men on the train. At Sutton Junction, in Canada, the plaintiff fell 
or was thrown from the top of thé réar end of the rear freight car 
of the train, between the tracks, and was run over or upon by the 
van, and was badly injured. The testimony on the part of the plain- 
tiff tended to show that before reaching Sutton JunCtion, and while 
the train was about to commence the descent of |a',grade down to that 
station, the plaintiff léft the van, where he had been riding, to go to 
his place on the top pf cars; the conductor told him that certain 
cars were to be set out at Sutton Junction, and where to eut them 
off, or pull the pin; that the cars |q be set out were pretty near to- 
gether, and wôuld not réquire much shunting to set them off upon the 
side traçkj that the plaintiff forgot where he was to puU the pin to 
set out thé cars, and yfènt to the rear end of the last freight car, and 
askéd thé conductor, who stood on the front platform of the van, if 
a tall car Ih the train was to bé set ont; that in reply to that ques- 
tion of the plaintiff the conductor told the plaintiff to go and get the 
number of the car; that thereupon the plaintiff went forward, and 
looked down between the cars, and read the number, and immediately 
went back over the two intervening cars to tell the conductor the 
number of the car; that when he got within four or flve feet of the 
rear end of the last freight car, which had no brake at that end, the 
train started up, without srnj warning to him, and went forward 
five or six feet, with a qujck snap, and the plaintiff could not reach 
the van, which had been detached, nor otherwise save himself, and 
was by the jerk of the train thrown off, and fell upon the track in 
front of the van, which was slowly foUowing the train; that the van 
struck the plaintiff, and ran partly over Mm, and he received the in- 
juries for which he claims to recover in this action. The évidence 
of the plaintiff tended to show that Gillander, the conductor, as the 
rear of the train approached the station, pxilled the pin Connecting 
the van to the rear end of the last freight car, and applied the brake 
upon the van; that at the time he pulled the pin he signaled to the 
engineer to go ahead, without notifying the plaintiff, as he had al- 
ways donc before; and that it was the starting of the train in obédi- 
ence to the signal of the conductor, given without notice to the 
plaintiff, when going to give the conductor the number of the car, in 
obédience to the orders of the conductor, that threw the plaintiff 
from the train. The évidence of the plaintiff further tended to show 
that at the time the van was detached the plaintiff was on the top of 
the freight cars, and entirely out of the sight of the conductor, and that 
he did not know the van was detached, or that the conductor had 
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given any signal to go ahead, until the train started, by whicb. he 
was thrown off, and that tlie conductor gave him no notice or warn- 
ing tliat he was going to detach the van, or start np the train. The 
évidence of the plaintifE further tended to show that his place, as 
rear brakeman, at the time of said accident, was at the front end of 
the rear car, and that he was away f rom his position only for the pur- 
pose of going back to the rear end of the car, to tell the conductor 
the number of the car he had directed him to get. The plaintiiï also 
put in évidence several of the rules of the défendant for the running 
of its trains, one of which read as follows: 

"(92) Whlle on the road, the conductor wlll hâve charge and conti-ol of the 
train and ail persons employed on it, and is responsible for its movements; 
but when the directions of the conductor conflict with thèse régulations, and 
Involve any risk or hazard, the engineer, and ail who partieipate, will be 
held equally responsible." 

There was no other évidence tending to show any facts of négli- 
gence of the défendant or its employés which were in any manner 
connected with the injuries to the plaintiff. 

The évidence of the défendant tended to show that before the 
plaintiff left the van, at the top of the grade, as the train approached 
Sutton Junction, the conductor, GUlander, gave the plaintiff a writ- 
ten list of the number of the cars to be set f rom the train upon the 
side track, and that there was no further communication between 
Gillander and the plaintiff untU after the injury, except what Git 
lander said to him when he detached the van; that Gillander sup- 
posed that the plaintiff went directly to his place on the train when 
he left the van; that after the van was detached it was the dutyof 
the plaintiff, as rear brakeman, to detach the cars to be set out; 
that, as the rear of the train approached the station, Gillander puUed 
the pin which detached the van from the rest of the train, and said 
"AU right" to the plaintiff, whom he supposed was on the front end 
of the next car to the van; that the plaintiff was in fact standing 
near the rear end of said car, facing towards the engine; that as 
the van was detached the plaintiff signaled the engineer to go ahead, 
and that the train started forward in obédience to the signal of the 
plaintiff; and that the plaintiff fell or was thrown off as the train 
started. 

The plaintiff testifled that he was 26 years of âge, and an unmar- 
lied man; that his father was dead, and his mother lived at White 
River Junction, Vt. ; that in 1887 he went into the employ of the de- 
fendant, in Canada, and worked as a brakeman there for three days ; 
that in 1888 he again went to work for défendant, in Canada, and 
worked two months, and commenced work again for the défendant 
in January, 1890, and worked untU the accident, September 6, 1890 ; 
that, in the intervais of working for the défendant, he had worked 
upon a farm some, and in a foundry; that after the accident he re- 
mained at Sutton Junction until AprU, A. D. 1891, when he went to 
his mother's house, at White River Junction, where he had ever since 
remained; that he called it his home at his mother's house, and had 
no other. 
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This suit was commenced by a writ dated November 6, 1891. 
TJpon thé issue made by defendant's plea that tlie plaintifE's cause 
of action nuiras extinguisbed by tbe law of Canada, the évidence of the 
défendant, given by tbe testimony of witnesses learned and of ex- 
périence in that lawy tended to show that the law of Canada was as 
specified in articles 2262 and 2267 of the Code of Canada: 

"Art. 2262. The foUowlng actions are prescrlbed In one year: For slander 
or Ubel, reckoned from the day It came to the knowledge of the party ag- 
grleved. For bodily Injuries, savlng the spécial provisions contained in arti- 
cle 1056, and cases regûlated by spécial laws." 

"Art. 2267. In ail casea mentioned In articles 2250, 2260, 2261 and 2262, 
the debt is absolutely extinguished and no action can be maintained af ter the 
delay for prescription bas expired." 

The testimony of défendant likewise tended to show that, by the 
law of Canada, article 1056 had no référence to the f acts of this case, 
and that the claim of the plaintiff was not regulated by any spécial 
lawB, and that, by said law of Canada, claims for bodily injuries 
are extinguished after the lapse of one year from and after the time 
when the plaintiflE reçoives the injuries, but that the prescription 
is interrupted by any acknowledgment which the possessor or the 
debtor m^es of the right of the person against whom the prescrip- 
tion runs, and a debt or claim may be revived after the prescription 
has run, by acknowledgment, without any new considération. 

At the close of ail the évidence, the défendant moved the court to 
direct a verdict for the défendant, because there was no évidence of 
négligence on the part of the défendant; also, because GiUander, 
the said conductor, and the plaintiff, at the time of the alleged injury 
to the plaintiff, were engaged in the same service and employment, 
and were fellow servants, and the défendant was not liable in law 
for any injury resulting to the plaintiff from the négligence of 
GiUander; and also that from ail the évidence received, relating to 
the issue made upon the defendanf s pleas as to the law of Canada, 
the défendant was not liable in this action. The court overruled 
said motion to direct a verdict, and submitted said cause to the 
jury. The court held that said law of Canada was a statute of 
limitation, and did not apply to this action hère, and was imma- 
terial, and that no question arose thereon for the considération 
of the jury. The défendant excepted to the refusai of the court to 
direct a verdict for the défendant, and to the submission to the 
jury, and to the holding of the court as to the law of Canada. The 
défendant seasonably excepted to the rule of liability laid down in 
the charge, for the several reasons set forth in its motion for a ver- 
dict. 

There was no suggestion upon the trial of incompétence on the 
part of the conductor. Although the question of his négligence was 
in dispute before the jury, it was substantially conceded upon the 
argument before this court that, as between the brakeman and 
himself, he was négligent, in too hastily detaching the van from the 
residue of the train, and signallng to the engineer to go ahead, be- 
fore he was aware that the brakeman had returned, and was in his 
usual place of saf ety, There was no négligence in the order to ob- 
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tain the number of the tall car. That was given to remedy the 
brakeman's forgetfulness of the détails of a previous order. The 
conductor was not, therefore, responsible for the fact that the 
brakeman happened to be in a place of danger. If the engineer 
had suddenly, and without authority, started the train, the con- 
ductor would not hâve been blameworthy. His négligence consist- 
ed in causing the train to be put in motion before he was aware 
that the brakeman had regained a place of safety. His hasty 
action caused the accident. 

The jury having found in thp aiïirmative upon the question of 
négligence, two questions of law arise upon the record: First. Is 
th,e défendant liable for the conséquences resulting to the plaintifl, 
a brakeman upon the freight train, from the négligence of the com- 
pétent conductor upon the same train, in a matter in which he was 
acting as conductor? Second. Was the cause of action extin- 
guished before suit was brought, by the opération of the Canadian 
statute? 

The décision of the flrst question dépends, in this court, entirely 
upon the fact that the circumstances of this case correspond with, 
and do not difler from, those which controUed the décision of the su- 
prême court in Railroad Co. v. Eoss, 112 U. S. 377, 5 Sup. Ct. 184, 
and are within the narrow scope to which the majority of the court 
conflned that décision, — a décision which, notwithstanding what 
was said and decided in the subséquent case of Eailroad Co. t. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, still, admittedly, remains 
the law of the court, as applicable to the same state of facts. In 
the Eoss Case, a conductor of a freight train, while he was running 
the train, possessed the powers specifled in the régulations of the 
Company, of which the following is a part: 

"The conductor will hâve charge and control of the train, and of ail per- 
sons employed in It, and Is responsible for its movements, while on the road, 
except when his directions conflict with thèse régulations, or involve any risk 
or hazard, In which case the engineer will also be held responsible." 

It was the conductor's express duty to show to the engineer of 
his train ail orders which he received in regard to its movement, 
before leaving the station where they were received. On the night 
of the accident, the conductor forgot to tell the engineer of an order 
which had been received, to stop the train at a certain station, and 
wait for a gravel train; and in conséquence a collision occurred, 
by which the engineer was severely injured. The .action was 
brought against the railroad company to recover damages for this 
injury. The majority of the court, speaking by Mr. Justice Field, 
after an examination of the English décisions, and of the course of 
conflicting décisions in the states of this country, and of the reason- 
ing which led to the respective results, came to a conclusion as fol- 
lows: 

"We agrée with them [the Ohlo and Kentucky courts] in holding— and the 
présent case requires no further décision— that the conductor of a railway 
train, who commands its movements, directs when it shall start, at what sta- 
tions it shall stop, at what speed it shall run, and has the gênerai manage- 
ment of It, and control over the persons employed upon It, represents the 
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' cflUJpany, and, therefore, that for tajurjea résulting from hîs négligent acts 
t^ie Company Is responslble. If such a'conductor does not represent the com- 
pany, tlie4 the train is opéra ted wlthout any représentative 6f Its owner." 

tfjie controUing reasons which led t-he minds of the majority to 
tkia resuit were stated, as follows: 

"Ttere is, in our judgment, a clear distinction to be made, in thelr relation 
to thelr common principal, between servants of a corporation, exercising no 
supervision over others,' engaged with them in the 'same employment, and 
ageijts of the corporation, dothed with the control and management of a uis- 
tinct department, in which thelr duty is entirely that of direction and superin- 
tendçnce. A conductor, having the entire control and management of a rall- 
way tr^in, occupies a very différent position from the brakemen, the portera, 
and bther subor dînâtes employ éd. He is in fact, and should be ti-eated as, 
the Personal représentative of the corporation, for vehose négligence it is re- 
sponsible to subordlnate servants. Thls vlew of his relation to the corpora- 
tion seems to us a reasonable and jtist one, and it will Insure more care in the 
sélection of such agents, and thus give gréa ter seciu-ity to the servants engaged 
under him in an employment requirlng the utmost vigilance on their part, and 
pronipt ànd unhesitating obédience to his orders. The rule which applies to 
such agents of one railway corporation must apply to ail, and many corpora- 
tions operate every day several trains over hundreds of miles, at great dis- 
tances apart, each being under the control and direction of a conductor spe- 
cialiy appointed for its management. We know, from the manner in which 
rallways are operated, that, subject to the gênerai rules and orders of the di- 
reetbrs of the companles,: the conductor bas entire control and management 
of the, train to which he is assigned. He directs when it shall start, at what 
sp^ei It ^ball run, at what stations it shall stop, and for what length of time, 
and' èVerythlng essentlal to its successful movements, and ail persons employed 
on It are eubject to his orders. In no proper sensé of the terms is he a fellow 
servant with the flremen, the brakemen, the porters, and the engineer. The 
latter are fellow servants in the runnlng of the train under his direction. As 
to them and the train, he stands in the place of, and represents, the corpora- 
tion." 

When the question came again before the suprême court, in the 
Baugh Case, ci ted supra, which presented a différent state of tacts, 
the majority of the court, who spoke through Mr. Justice Brewer, 
took occasion to say that in the Koss Case it was not declared to be 
universally true that, by reason of the mère fact that one servant 
has control over another, they cease to be fellow servants, but that 
the gênerai languagè in the charge to the jury in regard to the im- 
portance to be given to this circumstance was not erroneous "when 
applied to the case of a conductor having exclusive control of a train, 
in relation to other employés of the company, acting under him, 
on the same train." lû the Baugh Case the engineer, who directed 
the movemènt of the engine when. it was not being used in con- 
nection with a train of çàrs, and the injured fireman, were, in the 
opinion of the majority, engaged in a common employment. The 
engineer, notwithstanding the fact of his temporary control, was not 
the représentative of the company. The décision also rested upon 
the fact that the known péril was voluntarily assumed by the fire- 
man, wïio thus assumed the risk. When the two cases are ana- 
lyzed, it will be seen that the facts which controUed the Eoss dé- 
cision did not exist, in their fuUness and exactness, in the Baugh 
Case. In the case at bar the rule of the défendant was almost in 
the languagè of the rule in the Eoss Case, and declared that the 
conductor, when upon the road, had the charge and control of the 
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train, and of aJl persons employed on it, and was responsible for Us 
movements. There is also no question as to the actual représenta- 
tive character of the conductor. He had control in fact as well 
as in name. He directed tlie movements of the train, — when it 
should go forward, and when it shoidd stand still. In the exercise 
of this authority, he moved the train too soon, without observing 
v?hether those under his control were in an ordinary place of safety, 
and thereby an accident happened. The signiâcant facts in the 
two cases correspond, except that the négligence of the conductor, 
in the case at bar, was not as marked and gross as in the Eoss Case. 
His négligence was in one of the détails of the business, wherein he 
had authority, while the négligence in the Eoss Case was in a par- 
ticular which might be vital to ail the lives, and to the existence 
of ail the property, on board the train. The négligence of the two 
conductors differed materially in degree. It did not differ ma- 
terially in its nature. The essence of the négligence of each was fof- 
getfulness. 

The second subject is the effect of the Canadian statute. There 
are two classes of statutes of limitations: One extinguishes the 
debt or claim; the other merely bars or prevents the remedy. And, 
as remédies are regulated only by the law of the place where they 
are pursued, this class of statutes created by one state does not 
prevent a remedy which is sought in a foreign state, but in such 
case the lex fori controls. Bulger v. Eoche, 11 Pick. 36. The 
différence between the two classes was stated by Judge Story in 
his leamed discussion upon the gênerai subject in Le Eoy v. Crown- 
inshield, 2 Mason, 151, Fed. Cas. No. 8,269, as follows: 

"Statutes of limitation may be so framed as merely to apply to the juris- 
diction of a court. They may prolilbit such court from talilng cognizance of 
an action unless brought wlthin a limited period after the rlght has accrued. 
Such statutes propefly and emphatically belong to the régulation of judicia' 
proceedings. Statutes of limitations may, on the other hand, déclare, .iu 
terms, that contracts not sued for within a limited period shall be held to bo 
utterly extinguished. Such contracts are a complète extinguishment or dis- 
charge of a contract, and constitute a universal bar, as much as a dischai-ge 
under a bankrupt law." 

No testimony was given in regard to the construction of the stat- 
ute by the Canadian courts, and we hâve not found a controUing au- 
thority in the décisions of other courts, as to the construction of 
statutes, which use similar language. The statute purports to be 
one of extinguishment, but the prescription may be interrupted by 
acknowledgment on the part of the possessor or debtor, or the debt 
or claim may be revived after the prescription has run. The argu- 
ment, therefore, is that, if the debt may be revived, after the full 
time of prescription has elapsed, the statute is not one of extinguish- 
ment. This suggestion does not meet the question, which, it is true, 
does not arise in this case, but which often may arise, and which is, 
what is the effect of the statute, when pleaded and shown, in an 
action in a foreign country, upon a debt due from a citizen of 
Canada to a citizen of Canada, when the time of prescription bas 
run before suit, without interruption, while both parties resided in 
Canada, and the debt has never been revived? In the case ûf 
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Bulger T. Roche, supra, the debt was contracted between subjecta of 
Nova Scotia, wlio remained there until the debt was extinguislied 
by virtue of its statute of limitations; but, in the opinion of Chief 
Justice Shaw, the statute created no légal défense to an action by 
the creditor in the state of Massachusetts. The court treated the 
question as one arising under an ordinary statute of limitations, 
which merely afEected the remedy. But, without attempting to 
pass upon what may be the effect of the statute under ail circum- 
stances, it is sufflcient to say that, assuming that it possesses its 
largest character, and is a statute of extinguishment, it consti- 
tuted no' défense to the suit of this plaintifE in the state of Vennont, 
because, during the plaintiff's résidence in Canada, it had not be- 
come operative, and had not extinguished the debt, so far as courts 
in States foreign to Canada are concerned. The injury happened 
on September 6, 1890. The plaintifE was at that time a citizen of 
Vermont, but after the injury he remained in Canada until April, 
1891, when he retumed to his mother's and his own home, in Vermont, 
and remained there continuously thereafter. When, before a 
statute of limitations bas become operative, by way of extinguish- 
ment of the debt, as between two citizens or résidents of a state, 
one of the parties bas permanently changed his national domicile, 
and become a citizen of a foreign state, the statute will not become 
an absolute bar, as an extinguishment in the courts of such foreign 
state. It cannot become, in the country to which he has removed, 
au absolute extinguishment, unless the parties resided in the country 
of the statute during the whole period of limitation. Wood, Lim. 
Act 22. The reasoning which leads to this resuit is stated by 
Judge Story, in his Conflict of Laws (section 582), as follows: 

"Bvery nation has a complète and exclusive sovereignty to enact laws which 
shall Umlt ail rlghts of action to certain prescrlbed perlods wlthin its own 
tribtinals, and to déclare that after that period ail rlghts of action shall ho 
extinguished; and, if the parties remain domiciled wlthin the territorial 
jurlsdiction during that whole period, the law, ipso facto, opérâtes in the 
case, and the rlghts of action are completely extinguished there. But the 
same doctrine Is not true, or rather may not be true, when, before the 
prescrlbed period has arrived, one or both of the parties hâve changed their 
national domicile, for by such change they hâve ceased to be under the 
exclusive domlnion of the nation Whose statute of limitation has begun to 
operate upon thetr rlghts of action, but has. not yet extinguished them. Tlio 
law thereof ean no longer operate on those rlghts; at least, not operate ex- 
cept wlthin the territorial rights of the nation. Elsewhere, they can be 
deemed to hav;e only an Inchoate and Imperfect efCect, and the change of 
domicile suspends their power to extinguish the rights of action in the future, 
slnce they can hâve no bindlng extraterritorial force. It is no answer to 
say that, When once the statute begins to run, no subséquent impediment stops 
it from continulng to run. That is true in the nation whose laws contain such 
provisions, or Inculcate such a doctrine. But no other nation is bound to give 
efCect to such provisions, or to such à doctrine." 

This view of statutes of extinguishment was regarded as a reason- 
able one by Chief Justice Tindal in Huber v. Steiner, 2 Bing. ÇN. G.) 
202. 

A subordinate question, which arises upon the pleadings, was 
made by the plaintiff in error. The railroad company averred, in 
an amended plea, that by virtue of the Canadian statute the plain- 
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tiff's cause of action was extinguished aad discharged to the same 
extent as if it had never existed. The plaintiff traversed the plea 
by its replication de injuria, upon which issue was joined to the 
country. There was no conflicting eyidence in regard to the stat- 
ute. At the close of the trial the défendant moved for a direction 
for a verdict in its favor; one ground of the motion being that, f rom 
the évidence received relating to the issue made upon the defend- 
ant's pleas as to the law of Canada, the défendant was not liable 
in this action. The court overruled the motion, and, upon the 
Canadian statute, held that it was not applicable to the action, 
and that consequently no question arose thereon for the considéra- 
tion of the jury, to which décision the défendant excepted. The 
question which arose upon the undisputed évidence was merely as 
to its légal effect, and the court was properly not asked by the de- 
fendant to submit a question of fact upon the statute to the jury. 
The exception vi'as to the ruling of the court upon the motion to 
direct a verdict that the statute of Canada was not applicable, and 
constituted no défense, The action of the court upon the motion 
to direct a verdict was proper. We perceive no error in the record, 
and the Judgment is afarmed; 
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(Circuit Court of Appeals, Sixth Circuit. May 8, 1894.) 

No. 149. 

1. Writ ov Errob — Ambndment by Circuit Codrt of Appeals — Seal— Rb- 

TURN WITH TbANSCRIPT OF RECORD. 

As power to amend a writ of error, under Rey. St. § 1005, Is conferred 
by Act March 3, 1891, § 11, on a circuit court or appeals, that court may 
afflx Its seal to such a writ, formai in ail respects save absence of a seal; 
and the opération of such a writ is not defeated by the fact that it Is not 
returned attached to the transcript of the record, where it is returned on 
the day the transcript is flled, indorsed as executed by sending the tran- 
script as commanded, for the defect may be amended. 

2. Same. 

Under the act of March 3, 1891, creatlng the circuit court of appeals, 
writs of error from that court to the circuit and district courts are sued 
out under the same practice and régulations as in cases of writs from 
the suprême court. 
8. Trial— DiRBcrroK op Verdict— Nbolioencb of Railroad Company. 

In an action against a railroad company for the death of a locomotive 
englneer by derallment of his engine, plaintifE's theory was that the 
derailment was caused by the loosening of the rails by defendant's sec- 
tion men. Ail the testlmony was that the rails on which the men had 
worked were on the west slde only of the track. Three trains had passed 
safely over the rails before deceased's train. That train went off the 
track on the east side. An examinatlon, made Immediately afterwards, 
showed that a rail on the east side had been displaced several inches, 
and the Inference from the circumstances was that this had been donc 
mallciously for the purpose of wrecking this ti-ain. Held, that there was 
no error In directing a verdict for défendant. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 
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JJhis was an action by William Cotter, administrator of John T. 
Cçit^er, deceased, against the Alabama Great Southern Kailroad 
Company, for damages for the death of said John T. Cotter. At 
the trial the court directed a verdict for défendant. Judgment for 
défendant was entered thereon. PlaintifE brought error. 

0. Marchbanks, for plaintiff in error. 

Edward Colston and Lewis Shepherd, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and BAEE, District 
Judge. 

hXJB.TO'N, Circuit Judge. TMs cause came on first to be heard 
upon the motion of the appellee to strike the case from the docket 
fopJthe "want of a writ of error, and the motion of the appellant to be 
allOWed to amend the writ of error by having the seal of the court 
plàced théteon. 

This court can hâve no jurisdiction to review a cause decided in 
thé eirduit court unless it has been brought hère in substantial con- 
formity' tô some act of congress. Castro v. U. S., 3 Wall. 46. A 
writ of error has been deflned by thé suprême court, speaking 
through Chief Justice Marshall, as "a commission by which the 
judges of one court are authorized to examine a record upon which 
a judgment was given in another court, and on such examination to 
aflfirm or reverse the same according to law." Cohens v. Virginia, 
6 Wheat. 409. Congress has provided, by the act of March 3, 1891 
(sections 6, 11), for the review of causes decided in existing circuit 
and district courts by this court by appeal, or by writ of error. The 
latter section, after referring to the time within which such review 
may be had, provides that "ail provisions of law now in force regu- 
lating the methods and System bf review through appeals or writs 
of error, shall regulatç the method and system of appeals and writs 
of error provided for in this act in respect of the circuit court of ap- 
peals, including ail provisions for bonds or other securities to be re- 
quired and taken on such appeals and writs of error." It foUows 
that under the act just cited writs of error from this court to circuit 
and district courts are sued ont under the same practice and régu- 
lation as in cases of writs from the suprême court. It is also obvi- 
ons that the power conferred upon the suprême court by section 
1005, Rev. St., concerning the amendment of détective writs in mat- 
ters o£_form, is likewise conferred upon this court with respect to 
writs of error issuing from this court. 

Prier to 1791 it was the practice that a writ of error could only 
issue from the office of the clerk of the suprême court. In Mussina 
V, ûavazos, 6 Wall. 355, it is stated that a décision to that effect in 
West V. Barnes (in 1791) 2 Dali. 401, led to the enactment of the 
ninth section of the act of 1792, being section 1004 of the Revised 
Statutes. That section is as foUows: 

"Sec. 1004. Writs of error returnable to the suprême court may be Issued 
as well by the clerks of the circuit courts, under the seals thereof, as by the 
clerk of the suprême court. When se issued, they shall be, as nearly as each 
case may admit, agreeable to the form of writ of error transmitted to the 
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ïlerks of the several circuit courts by the clerk of the Suprême court, In pur- 
suance of section nine of the act of May elght, seventëen htmdred and nlnety- 
two, chapter thirty-six." 

Since that act the writ may issue by the clerks of the circuit or 
district courts, under the seals of their respectire courts. That the 
writ shall be under seal Is as essential now as before. As obserred 
by Mr. Justice Miller, in regard to writs so issued by clerks of such 
courts : 

"Sucb writ Is In form and fact the process of thls court, dlrected to the judges 
of the circuit court, commanding them to return with sald writ, into this court, 
a transcript of the record of the case mentioned In the writ. When depos- 
ited with the clerlî of the court, to whose judge It is directed, it Is served; and 
the transcript which the clerk sends hère is the return to the writ, and should 
be accompanled by it" Musslna t. Cavazos, 6 Wall. 355. 

The writ of error allowed in this case is not attached to the 
transcript, nor made a part of the record. It was, however, re- 
turned to this court on the day the transcript was filed hère, in- 
dorsed as executed, by sending the transcript to this court as com- 
manded. We think the mère fact that it was not returned attached 
to the transcript does not render it void, inasmuch as it has per- 
formed its function, and may be now attached to the record sent 
hère, as should hâve been done in the first instance. Its actual 
issuance and service, it being in form a colorable command in the 
form required by the statute, hâve operated to give this court juris- 
diction, and under section 1005 we may amend it in ail matters of 
formai defect. Its opération as a writ of error is not defeated by 
the mère failure of the clerk to send up the transcript "accompa- 
nled by it." 

In the case of Mussina v. Cavazos, cited above, the writ never 
was returned. It was issued and served. The transcript was sent 
up unaccompanied by the writ, because it was accidentally destroyed 
before the record was made out. Concerning an objection to the 
jurisdiction because the original writ had not been returned as re- 
quired by section 1004, the court said : 

"It fully appears that during the lif e of th€ writ a good and sufflclent return to 
it was made by sending to thls court an authenticated transcript o( the record. 
Shall we now hold, because with this retui'n there did not come the writ Itself, 
that what has been done under it is void, and we are without jurisdiction? 
This would be contrary to the unlform practice of other courts in regard to 
their writs, for it Is believed to be well settled that rights acquired under 
a valid writ of process, while It was in force, cannot be defeated by the loss 
or destruction of the writ, if its existence, and the acts done under it, can 
be substantiated by other testimony. It is as reasonable to hold that a judge. 
of this court would lose his right to sit In this place if his commission was 
burned up as to hold that the court loses the right to hear a case because the 
writ was burned before it reached the court, but after it had eftected its pur- 
pose, by bringing hère the transcript." 

Another objection made is that the writ has no seal. Prïor to 
the enactment of section 1005, Eev. St., this would be a fatal objec- 
tion to its validity and to the exercise of any jurisdiction/ over the 
case by this court Overton v. Cheek, 22 How. 46. That section is 
in thèse words: 

"Sec. 1005. The suprême court may, at any time, in Its discrétion and upon 
•uch terms as it may deem just, allow an amendment o£ a writ of error, when 
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thi^e la a pi(stake In the test of tbe.wrlt, or a seal to the wrlt Is wantîng, or 
wheii à writ Is made retumable ôû a day other tian the day of the commence- 
ment of thë terin next ehsuing tlie Issue of thé wrlt, or when the statement 
of the title of the action or parties thereto in the wrlt is defectlye, if the 
defect caâ'sbe remedied by referaice to the accompanying record, and in ail 
other partlcxUars of , form; provid^d, the defect has not prejudiced, and the 
amendment will not InjiKe. the défendant in error." 

That section is from the act of June 1, 1872. 

The cases cited by thç leamed counsel, of Insurance Co. v. Mor- 
decia, 21 How. 1&5, and Hodge v. Williams, 22 How. 87, were de- 
cided before that act, and doubtless led to its passage. The 
power tp permit the amendaient of a defective writ conferred by 
that provision is very libéral. Neither is it fatal that more than 
six months hâve passed since the final decree sought to be reviewed 
was pronounced. The statute allows the ,g,mendment "at any time," 
in the discrétion of the coiirt. The theorj of the act is that a 
color3.ble writ shall opèrate,,às a writ of error, the court being 
givei the power to amend it in so far as it is informai. The amend- 
ment relates back to its original issuance, and présupposes juris- 
diction from date of original, âllowance. In Insurance Co. v. Pen- 
dleton, 115 U. S. 339, 6 Silp. Ct. 74, the defect in the writ was not 
discÔTered until after final judgment, which judgment was set aside, 
the writ ainended, and new citation ordered. This right of amend- 
ment is iwt an absolute one. It j«sts in the sound discrétion of the 
court, and upon such terma as the court may deem just. Pearson v. 
TewâçilJ, 95 tr. S, 294. So a writ of error may be so void of color as a 
writ from the appellate court as to be unamendable. This was the 
case in Bondurant v. Watsoh, 103 TJ. S. 278. In that case it did not 
purport to be issued under authority of the suprême court of the 
United States, or of the président of the United States. It was the 
mère command of the chief justice of the suprême court of Louisiana, 
under his teste and the seal of his court, to send the transcript to the 
suprême court of the United States. That writ was held not to 
be even a colorable writ, ând therefore unamendable. In the later 
case of Eailway Co. v. Kirk, 111 U. S. 486, 4 Sup. Ct. 500, the writ 
ran in the name of the président of the United States, as prescribed 
by the form prepared under the act of 1792. It was defective, in 
that it was not tested by the chief justice of the United States, 
nor signed by the clerk of the suprême court of the United States, 
and did not bear the seal of either the suprême court or the circuit 
court. In place of thèse formalities it was tested by the chief jus- 
tice of the suprême court of Texas, signed by the clerk of the 
suprême court of Texas, and sealed with the seal of that court. 
The court held that, as it purported to run in the name of the 
président of the United States, it was a colorable writ, and sub- 
ject to amendment. The T^rit- under which the transcript of this 
cause was sent hère is in ail respects formai save in the absence 
of a seal. The seal of this çijurt may now be affixed, which, being 
accordingly doue, the case is heard on its mérité. 

Upon the conclusion of ail the évidence, the circuit judge in- 
structed the jury to bring in a verdict for the défendant. The only 
error assigned is upon this instruction. The contention of appel- 
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lant is that there was sucli a conflict in tlie eridence tearing upon 
th.e responsibility of the appellee for the death. of tlie intestate as 
to make it a proper case to go to the jury. The deceased, John 
T. Cotter, was a locomotive engineer in the service of the Alabama 
Oreat Southern Railroad Company. The train being pulled by his 
engine was derailed on the night of April 20, 1891, and he was 
killed. This action was brought by his administrator to recover 
damages for his death as resulting from the négligence of the Com- 
pany in whose service he was. The theory of the plaintifE was that 
the track, at place of derailment, had been left in an unsafe and 
dangerous condition by the section men at work there on the pre- 
vious evening, and that the derailment was a conséquence of that 
condition. In support of this theory there was évidence showing 
that at or near the place of derailment there had been some "buck- 
ing" or springing of the rails, caused by expansion under the sun's 
heat. This condition is brought about by the tightness or close- 
ness of the joints, there being insufficient play for the rails when 
lengthened by the expansion. The évidence shows that it is re- 
lieved by putting in a split or pointed rail so shaped as to slip by 
the end of the rail in contact with the pointed end, thus permit- 
ting expansion. To permit the warped or "bucked" rails opportuni- 
ty for adjustment, there was proof that it was customary to loosen 
the fish-bar bolts, and draw out the joint or check spikes, and leave 
them out for a few hours, until the "bucked" condition had been 
relieved. While the joint bolts and spikes are out, the rail is se- 
cured in place only by the spikes on each side of the rail, and in 
each tie under the rail. The evening before this accident the track 
supervisor had caused a split rail to be put in at a point some- 
where near the place of derailment. He had also had the joint 
bolts loosened, and the joint spikes drawn out, so as to facilitate 
the readjustment of the "bucked" rails. The work was complet- 
ed at dusk, and the track left in that condition for the night. Expert 
testimony diflered as to whether the track was safe in the condi- 
tion thus left The case did not, however, turn upon that question. 
The circuit judge said to the jury that there was no évidence "that 
the rails whose spikes had been drawn out at this point, or that 
the loosening of those bolts in the ûsh-bar joint connections, had 
produced the death of the intestate." The contention is that there 
was évidence from which the jury might rightfully infer that the 
derailment was produced by the condition in which those rails had 
been left. We hâve carefully examined the évidence bearing upon 
this point and upon the cause of the derailment. From that ex- 
amination we are entirely satisfied that there was no évidence 
which would hâve warranted a verdict for the plaintiff. Ail the 
testimony shows that the rails which had been left in the alleged 
dangerous condition were on the west side of the track. Ail the 
work done the préviens evening was on the west side of the track. 
Nor is there any évidence to es^ablish the fact that the derailment 
occurred at the place where this work had been done. That the 
section men had worked up to within perhaps 50 feet of the place 
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of the accîdent îs probable. That ttey Imcl worked any nearer îs not 
shown. In saying this we are not unmindful of the fact that there 
was a scintilla of évidence from which it might be Inferred that 
the rails had been loosened near the place of deraîlment. That évi- 
dence is, however, so vague and so unsatisfactory that no verdict 
should stand based npon it. But, however this may be, there was 
still a total f allure of évidence that the suspected rails caused or 
contributed to cause the derailment. The train went off the track 
on the east side. An examination was at once made as to the 
cause of the derailment. This developed the fact that a rail had 
been displaced on tl^e east side. The bolts and spikes holding this 
rail ha;d been removed, and were lying at the point where taken 
out À crowbar and a wrench were on the track near by, which 
had. evidently been used in taking ont that rail. Thèse tools were 
part ,of jthose left in the bushes on the side of the track the night 
beforè.^" Aiter the spikes had been drawn and the joint bolts taken 
ont, the indications were that the rail had been set out of alignment 
some five or six inches, and nearer the end of the ties. The wheel 
marias on the ties began just where this displaced rail had lain, 
and foljowed the bed of the rail ijiorth to the next rail. There 
the Wheels had nibbed the corners of thenext rail and deflected 
to the outside. After running on the ties "some 90 feet, gradually 
getting further and further from the east rail, the engine went off 
the fill,,and turned over.- The évidence that no spikes or bolts had 
been drawn from any rail on the east side is undjsputed in the 
proof. Late that evening it is shown that the rails on the east 
side had been examined, and froni none had any bolts or spikes 
been drawn. There was no indiciation of disturbance of any of 
the rails on the west side, and no displacement of any rail which 
had been worked on the evening before. No less than three trains 
had safeiy passed over thèse rails before the train in charge of 
intestate. The inferenee is that a rail had been maliciously dis- 
placed on the east side of the track after the passage of the last 
train for the purpose of wrecking this train. The évidence wholly 
failing to show that the condition in which the trac)^ was left the 
evening before had anything to do with the derailment on the oppo- 
site side of the track, ,we therefore think there was no error in 
directing the jury to return a verdict for the défendant. 
The judgment is accordingly aâirmed. 



MUTUAL FIRB INS. CO. dF NEW YORK v. ALVORD, 

(Circuit Court of Appeals, First Circuit. April 18, 1894.) 

No. 68. 

1. Insuhancbt^Conditionb of Policy^Abbitration. t 

The Insùred is not precluded from sliing on a poUcy by a provision 
tbereln that the amount to be pald, in case of disagreement, shall be sub- 
mitted to arbitratlon, but not expressly or by implication prohibiting suit 
until after such arbitration. 
8. Samb — SuBMissiON TO Akbitration. 

In an action on a policy provlding foi; estimâtes of loss by both parties, 
and that, in the event of disagreement, the amount should be ascertained 
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by two appraisers, each party selecting one, and the two selectlng an nm- 
plre, eyldence of an agreement for submission, expressly declaring that It 
Bhall net be construed as a waiver of the rights of either party, and an 
award thereon, not showing that any estimate of loss was made by the 
Insurer, or that any umpire was chosen, is inadmissible. 

8. Expert Testimony— Qualifications of Witnbss. 

The question whether a witness is qualified to testify as an expert is 
largely within the discrétion of ihe trial judge. 

4 Insurance — Proyisions op Polict against Otbbinsukancb — Eights oï' 
moktgagee. 

Under a policy providing against other Insurance except to a certain 
amount permitted, with a mortgagee clause making any loss payable to 
the mortgagee, and providing that he should not suffer for any act or neg- 
lect of the mortgagor, his rights are not aflfected by the mortgagor obtain- 
Ing more insurance ttian the amount permitted, even though the poljcies 
are In his possession, or though the Insurance Is taken eut by him at the 
mortgagor's request; and a policy taken out by him, which, with the in- 
surance then existing, does not exceed the amount permitted, is not in- 
Talidated by subséquent Insurance by the mortgagor In excess of that 
amount 

In error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Alfred E. Alvord against the Mutual Fire 
Insurance Company of New York on a policy of insurance against 
fire. At the trial the jury found a verdict for plaintiff. A motion 
by défendant for a new trial was overruled, and judgment for plain- 
tiff was entered on the verdict. Défendant brought error. 

The policy contained a provision that "this entlre policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be void if the 
Insured now has, or shall hereafter make or procure, any other contract of 
insm-ance, whether valid or not, on property covered in whole or in part by 
this policy." An agreement added to the policy permitted "other concurrent 
Insurance to three-fourths value." 

A mortgagee clause, addod to the policy, made the loss, if any, payable to 
plaintiff, "mortgagee or trustée," and provided "that this insurance, as to 
the interest of the mortgagee or trustée only, therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the property described." 

The charge of the presiding judge at the trial, relating to overinsurance, 
referred to in the foUowing opinion of the court, was as follows: 

"Now, gentlemen, there is another question raised hère which cornes in as 
part of the défense, and as to which the burden of proof is on the défendant, 
and that is the claim that some one has violated the terms of thèse policies 
with référence to other insurance, so as to invalidate them. Thèse policies 
contain a clause in the usual form, prohibiting other insurance without the 
consent of the underwriter; and it also provides that, if other insurance is ob- 
tained without the consent of the underwriters, it shall avoid thèse policies; 
and it goes further, and contains the usual provision that ît shall so avoid even 
though the other Insurance Is itself void. And then comes in a clause per- 
mitting other concurrent insurance to an amount not exceeding three-quarters 
of the value. Now, that is a reasonable clause, an advantageous clause, and a 
clause that ought to be fairly and justly enforced by the courts and by juvies, 
because It is the main remedy which the company has against overinsurance, 
against fraudulent insurance; a practice, so far as it exists, detrimental, gen- 
tlemen, alike to you and to the insurance companies. It does not foUow that 
in this case the other insurance must be fraudulently or willfuUy ottained, or 
even knowingly obtained, in excess of the amount permitted. It is a case 
where the underwriters, in order to protect themselves against overinsurance, 
are entitled to say, and must say, that overinsurance avoids the policy, even 
though It is obtained innocently or Ignorantly; no question of fraud arising, 
but a pure question of fact, noihing else. 
v.6lF.no.7— 48 
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"But, gentlemen, thîs policy provfdes that the mortgftgee shall not suffer— I 
am not glylng you the précise language, but the substance of It— -shall not 
suffer by the acij or neglect of the mortgagor; and therefore I instruct you, 
gentlemen,, that although the mortgagor may hâve of itself taken ont policies 
in excess of the amount permitted, and although it tnay hâve made thèse poli- 
cies payable to the mortgagee, and the mortgagee may hâve taken them and 
held them, yet the taJdng out of the policies is the act of the mortgagor under 
thèse clrcumstances, and not an act for whlch the mortgagee should sufCer. 
So, also, gentlemen, if Mr. Alvord, at the request of the mortgagor, obtained 
policies of that character, and dld nothlng more than to obtain them at the 
request of the mortgagor, that would be an act of Mr. Alvord in hls individual 
capacity as the agent of the mortgagor, and not his act as trustée, and would 
not afifect hlm In this litigation, if that was ail which appeared In the case. 
So that If, by Oie course of deallng between the parties, especially between 
the mortgagor ànd the mortgagee, Mr. Alvord, under authorlty Implied in the 
course of bii^inëss,, obtained policies, as already stated. In excess of the amount 
permitted, yet, gentlemen, he would still be acting as the agent of the mort- 
gagor, In hls individual capacity, an»?, not as trustée; and Ûs act would not 
affect bis rights as trustée, or the rights of the bondholders whom he repre- 
sents. In othéf' words, so far as hé, elther by direct authorlty or by implica- 
tion arislng from the course of business, obtained Insurance policies as the 
agent or représentative of the mprtgagor, he acted indlvidually, and not as 
trustée, and thésé sults cannot be affectéd by what he did. 

"But, gentlemen, there is some évidence hère concerning a certain Concord 
policy or certain Concord policies, as to which I leave the facts entlrely for 
you, statlng that, If Mr. Alvord, as trustée, or under color ofbiS' office as trus- 
tée, or on hisi own motion, for the piu-pose of protecting the^.trust property, 
and without request from the mortgagor, obtained insurançe,^ although that In- 
surance was to cover the mortgagor's Interest, and it was payable to him, that 
was his own Independent act as trustée, by which he mUst stand or fall. But, 
gentlemen, if you reach that stageof th^ case, if you corne to a détermination 
upon that point, ànd hold that under ttese rules Mr. Alvord wàs acting of his 
own motion as trustée in securing thls Concord policy or policies, s» that his 
obtaining of it was his own act, and not the act of the mortgagor, you hâve 
thls fact further to consider: Those Concord policies,, you will find, were ail 
dated the 25th day of July, 1890, and expired the 25th day of July, 1891; and 
at that time the amount of policies then existing upon the property, if I hâve 
computed correctly,— you will compute it,— -the amount of policies then existing 
upon the property was $69,500, includlng the Concord policies,— ail of them. 
In other words, the amoimt of policies, as shown by the proof of loss, obtained 
after July 25, 1890, if I hâve computed correctly,— -you will hâve the proof wlth 
you,— was $23,000. And I instruct you, gentlemen, that if the policies obtained 
by the trustée on his own motion did not, at the date when they were ob- 
tained, bring the amount of Insurance beyond the three-quarters which was 
permitted, the obtaining of the additional $23,000 afterwards by the mort- 
gagor cannot be consldered by you. Ton are to look at the state of the policies 
at the time when the Concord policies were obtained, and not consider what 
were subsequently taken ont I may be in error about thèse figures, but I 
simply call your attention to the fact But bear in mlnd that the burden is 
upon the défendants, not upon the plaintifC, to show to you the amount of in- 
surance existing on the property at the time when the Concord policies were 
taken out" 

Godfrey Morse and Edwin N, Hill, for plaintiff in error. 
Barron C. Moulton and Victor J. Loring, for défendant in error. 

Before COLT, Grcuit Judge, and NELSON and ALDRICH. Dis- 
trict Judges. 

COLT, Circuit Judge. Tlie policy of insurance upon which this 
suit was brought contains the following provisions relating to the 
ascertainment or estima te of loss: 
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"Thls Company shall not be Uable beyond the actvial cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertalned or estimated according to such actual cash value, with proper dé- 
duction for dépréciation, however caused, and shall in no event exceed what It 
would then cost the insured to repalr or replace the same with material of 
like kind and quality. Sald ascertainment or estimate shall be made by the 
insured and this company; or, if they dilïer, then by appralsers, as hereinafter 
provided; and, the amount of loss or damage having been thus determined, 
the sum for whlch this company is liable pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss hâve been received by this company in accordance with the 
terms of this policy. ♦ * * In the event of disagreement as to the amount 
of loss, the same shall, as above provided, be ascertalned by two compétent 
and disinterested appralsers, the Insured and this company each seleeting 
one, and the two so chosen shall first sélect a compétent and disinterested 
umpire. The appralsers, together, shall then estimate and appraise the" loss, 
stating separately Sound value and damage, and, failing to agrée, shall submit 
their diflferences to the umpire; and the award In writing of any two shall 
détermine the amount of such loss. • ♦ • This company shall not be held 
to bave walved any provision or condition of this policy, or any forfeiture 
thereof, by any requlrement, act, or proceedlng on Its part relating to the ap- 
praisal, or to any examination hereln provided for; and the loss shall not be- 
come payable untU sixty days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required hâve been received by this com- 
pany, including an award by appralsers, when appraisal has been required." 

It is undoubtedly true ïhat a policy of înstirancè may contain a 
valid provision which protiibits the insured from maintaining an 
action nntil the amount of loss shall hâve been flrst submitted to 
arbitration, and an award shall hâve been made. In such a case 
the détermination of the amount by arbitration is recognized as a 
condition précèdent to the right of the insured to bring suit. Ham- 
ilton T. Insurance Co., 136 U. S. 242, 10 Sup. Ct. 945; Scott t. Avery, 
5 H. L. Cas. 811; Viney v. Bignold, 20 Q. B. Div. 172. But, in order 
to make such award a condition précèdent to the right of maintain- 
ing suit, it must be so expressed in the policy, or necessarily im- 
plied from its terms. A mère provision in the policy that the 
amount to be paid in case of disagreement shall be submitted to 
arbitration does not prevent the insured from maintaining an ac- 
tion, unless the policy further provides that no action shall be 
maintained until after award; but such agreement to submit to 
arbitration is regarded as a collatéral and independent agreement, 
the breach of which, while it wUl support a separate action, cannot 
be pleaded in bar to an action on the principal contract. Hamilton 
V. Insurance Co., 137 U. S. 370, 385, 11 Sup. Ct. 133; Koper v. Len- 
don, 1 El. & El. 825; CoUins v. Locke, 4 App. Cas. 674; Dawson v. 
Fitzgerald, 1 Exch. Div. 257; Eeed v. Insurance Co., 138 Mass. 572; 
Seward v. City of Eochester, 109 N. Y. 164, 16 N. E. 348; Insurance 
Co. V. Pulver, 126 Hl. 329, 18 N. E. 804; Crossley v. Insurance Co., 
27 Fed. 30. There is nothing in the terms of this policy which ex- 
pressly or by implication forbids the insured from bringing suit un- 
til after the amount of loss has been submitted to arbitration and 
an award has been made, and therefore we must consider the pro- 
visions in the policy relating to this subject as constituting a col- 
latéral and independent agreement, and not one which was a con- 
dition précèdent to the right of maintaining an action. 
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^^e start, then, wîth the proposition that tke plaintifl tad à right 
to bring suit any time after 60 days from the receipt of proper. 
proofs of loss by the défendant, and it is clear that the présent ac- 
tion Waa not brought untU more than 60 days after thé receipt of 
such proofs of loss. 

But it is contended that the évidence which was ofPered and ex- 
cluded in the court below was to the effect that an agreement for 
submission was entered into between the parties, and an award 
made. We ând, however, in the agreement of submission, this ex- 
press provision: 

"It Is fupther expressly tmderstood and agreed that this sùbmlsslon to ap- 
pralsers is not, and shall not be construed Into, a waiver of any of the rlghts 
or défenses of either party." 

By this provision the parties expressly reserved to themselves 
ail the rights which they possessed under the policy, and the plain- 
tiff thereby reserved the right of bringing suit, which the possessed 
independently of any award. This clause was evidently intended 
to guaçd against the waiverj by virtue of the submission, of any 
right possessed by either party. 

The plaintiff further contends that this évidence was properly re- 
jected, because, by the terms of the' policy, before there should be 
any siibmission, the Insurance company should flrst make an esti- 
mate of the loss as weU as the insured, and then, if there were a 
disagrèemeht, appraisers should be selected; that thç évidence of- 
fered did not disclose that the Insurance company hàd ever made 
any estimate of loss, but only the assured ; and that, theref ore, the 
conditions under which a submission could properly take place had 
not been complied with. 

The policy further provides that the appraisers chosen "shall 
flrst Select a compétent and disinterested umpire," but in the évi- 
dence oflered it did not appear that any such umpire was chosen. 

Upon the whole, we are clearly of opinion that the court below 
committed no error in excluding the agreement to submit, the 
award, and the documents relating thereto. 

Other assignments of error relate to the alleged improper ad- 
mission of certain witnesses to testify as experts, on the ground of 
want of qualification. Whether a witness is qualifled to testify as 
an expert is to be passed upon and determined by the court below. 
It is a question largely within the discrétion of the prèsiding judge, 
and his détermination is generally conclusive. Spring Co. v. Ed- 
gar, 99 ir. S. 645; Tucker v. Eailroad Co., 118 Mass. 546; Perkins v. 
Stickney, 132 Mass. 217; Lawrence v. Boston, 119 Mass. 126. 

2s^or do we find any error in the refusai to admit the évidence 
contaîned in the déposition of Samuel E. White. The évidence was 
plainly ùiiintelligible, and liable to mislead, in the form in wlùch 
it was presented. 

As to the examination of the plaintiff, who was called as a wit- 
ness by the défendant, the order of his examination was within the 
discrétion of the court, and therefore affords no ground of error. 

The charge of the prèsiding judge relating to overinsurance was 
correct, because the mortgagee clause contaîned a provision that 
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tHe mortgagee should not suSer for any act or neglect of the mort- 
gagor or owner of the property. Consequently, if the mortgagor 
obtained more insiirance than he was entitled to, it was his own act, 
and could not affect the rights of the mortgagee. The f act that the 
■policies were in the possession of the mortgagee did not make him 
a party in obtaining any excess of insurance which may hâve ei- 
isted. 

With respect to the Concord policy which the évidence tended to 
show was obtained by the mortgagee or plaintiff, trustée, we think 
the court was right in charging the jury that, if such insurance 
was taken out at the request of the mortgagor, it would be his act, 
and not the act of the trustée; and, further, if they believed it was 
the act of the trustée, and that at the ime of issuing such policy 
the whole amount of insurance then existing, including the policy 
in question, did not exceed the amount permitted, it could not in- 
validate his claim under this policy. Upon thé whole, we cap flnd 
no error jn the court below, and it follows that the exceptions must 
be overruled, and judgment affirmed- 



'ARDMOBE COAL CO. T. BBVIL et al 

(Circuit Court of Appeals, Eighth Circuit May 21, 1894.) 

No. 349. 

i. IinwAN Tbsbitobt— Aekansas Statutes ik Force— Action for Dbath bt 
Wronopul Act. 

TTnder Act May 2, 1890, § 31, whlch extends over the Indian Territory, 
certain laws of Arkansas, as published in Mansfleld's Digest, "whiieti are 
not locaily inapplicable or in conflict wltli tlils act or witli any law of con- 
gress, relating to the subjects specially mentioned In thls section," enii- 
merating chapters of said digest by title and number, among them "Plead- 
Ings and Practice, chapter 119," section 5225 of that chapter, allowing re- 
covery of damages for death by négligence, cannot be excludecl on the 
ground that it does not relate to pleadings and practice, as the Intent was 
to adopt the provisions of the enumerated chapters as a whole, unless they 
were locaily Inapplicable, or in conflict with the act or some other existing 
act of congress. 
3. Opinion Evidbncb — Conduct op EMPiiOVB in Particulak Linb of Dutt. 

Testimony that the conduct of an employé in a particular line of duty. 
In whieh he had been engaged but one day, was very imprudent, given 
by a witness who had very little opportunlty to observe his conduct 
In that capaclty, without detailing the facts on which such opinion was 
predicated, is incompétent to show that he was imflt to be so employed be- 
cause of his carelessness. 

In Error to the United States Court In the Indian Territory. 

This was an action by Etta Bevil and others against the Ardmore 
Coal Company for damages for the death of Henry Bevil. At the 
trial the jury found a verdict for plaintiffs. Judgment was entered 
thereon. Défendant brought error. 

W. A. Ledbetter, for plaintiff in error. 

W. B. Johnson, A. C. Cruce, and Lee Cruce, for défendants In error. 

Before CALDWELL and SAIS^BOBN, Circuit Judges, and THAY. 
ER, District Judge. 
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THAYEE, District Judge. TMs was a suit wMcli :was brouglit 
by Etta Bevil and her three minor, cMldren against the Ardmore 
Çoal Comp^myon açcount of the deàth of her husband, Henry Bevil, 
who wftii killed while working for the défendant company at its 
coal mines in the Indian Territory. The complaint averred, in sub- 
stance, that as the deceased was engaged in loading one of the 
defendant's coal cars with lumber, at the mouth of a shaft or tunnel 
which leds into one of the company's coal mines, he was run over 
and killed by another car belonging to the défendant, which had 
been earelessly unlposed from its fastenings and suffered to run 
down a tramway wWch led to the mouth of the shaft where the 
deceased was working. The défendant company had in its employ 
a mân by the name of James PeerSj who at the time of the accident 
was, and for one day previously had been, engaged as a car rustler. 
His dttties appear to hâve consisted in hooking and imhooking a 
cable la^ means of which cars were drawn ont of the mine or lowered 
into it. ii The shaft descended into the mine to a considérable depth, 
and at an angle of from 30 to 40 degrees. It was provided with 
a double-track raiiway or tramway, one of which tracks was used 
for drawing cars out of the mine and the other for lowering them 
into the mine. As we gather from the testimony, it was the duty 
of the car rustler to stand on an elerator platfortù, at or near the 
mouth of .the shaft, and to detach the cable from loaded coal cars 
as they were drawn upon the elevato;r platform to be dumped, and 
to attach the cable to empty cars as they were lowered into the 
mine. Bevil and Peers were evidently fellow servants, but the 
complaint charged as a ground for recovery that Peers was a care- 
less and réckless man, that he was indiffèrent to the safety of Lis 
fello\v eniployes; that the défendant coinpany knew or might hâve 
known that he was an unflt man to act as a car rustler by reason 
of his habits of négligence, and that the death of the deceased was 
in fact occasloned by the careless conduct of said Peers at the time 
of the accident. 

Confining ourselves to the points discussed in the briefs of coun- 
sel, it is necessary to refer briefly, and in the first instance, to the 
contention of counsel "that in the Indian Territory no cause of action 
survives in favor of anybody for injuries which resuit in death." 
This proposition îs based on a highly technical construction of the 
act of congress of May 2, 1890 (Supp. Eev. St. vol. 1, pp. 733, 734), 
which extended certain gênerai laws of the state of Arkansas over 
the Indian Territory. Section 31 of that act déclares : 

"That <îertaln gênerai laws of the state of Arkansas In force at the close of 
the session of the, gênerai assembly of that state of 1883, as published in 1884, 
In the volnme known as Mansfleld's Digest of the Statutes of Arkansas, which 
are not locally Inapplicable or In confllct with thls act or with any law of con- 
gpess, relatlng to the subjects speclally mentloned in this section, are hereby 
extended over and put In force In the Indian Territory until congress shall 
othoi-wise provide, that Is to say: The provisions of the said General Statutes 
of Arkansas relatlng to administration, chàpter cme," etc. 

Then f olloWs a particular enumeratibh of numerous other chapters 
of Mansfleld?s cDigest, embodying gênerai laws, which are referred 
to and described by the number of the chapters and the title thereof 
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as they are numbered aud entitled in Mansfield's Digest publislied in 
1884. Because section 31 above quoted contains the phrase, "re- 
lating to the subjects specially mentioned in this section," it is ar- 
gued that when a chapter of Mansfield's Digest is subsequently 
referred to by its number and title in the f oUowing manner, "Plead- 
ings and Practice, chapter one hundred and nineteen," no provision 
found in such chapter is extended over the territory unless, upon 
a critical view of the provision, it is found to be properly classilied 
as a law relating to pleading and practice. In other words it is 
insisted that congress did not intend to approve the classification 
which the leamed author of the Digest had seen fit to make, or to 
adopt the several ennmerated chapters of the Digest as a whole, 
but that it merely intended to extend over the territory such pro- 
visions of law found therein as properly related to the subjects desig- 
nated by the titles of the several enumerated chapters. It so hap- 
pens that Lord Campbell's act, as re-enacted in the state of Arkansas, 
is section 5225 of chapter 119 of Mansfield's Digest, vehich chapter 
is entitled, "Pleadings and Practice," and it is contended that this 
section was erroneously classifled under that title, as it does not 
relate to pleading and practice, and for that reason that the pro- 
visions contained in section 5225 were not extended over the Indian 
Territory by the act of congress aforesaid. We think that the pro- 
cess of reasoning by which the foregoing resuit is attained is alto- 
gether too technical and refined to deserve much considération. 
We hâve had some difflculty in stating the contention in an intelligi- 
ble form, as weU as the substance of the argument by which counsel 
seek to enforce it; and this is perhaps a sufflcient reason for re- 
jecting the construction for which counsel contend. In construing 
a statute like the act of May 2, 1890, it is generally safe to reject 
an interprétation that does not naturally suggest itself to the mind 
of the casual reader, but is rather the resuit of a laborious effort 
to extract from the statute a meaning which it does not at flrst 
seem to convey. It is apparent, we think, that congress intended 
to extend over the Indian Territory ail of the provisions that are 
found in the several chapters of Mansfield's Digest, which are 
enumerated in section 31 of the act of May 2, 1890, unless they were 
locally inapplicable, or were in conflict with the act of May 2, 1890, 
or with some other existing act of congress. The phrase, "relating 
to the subjects specially mentioned in this section," is tantamount 
to the expression, "hereafter more particularly mentioned and de- 
scribed in this section." Congress intended to put in force in the 
Indian Territory ail of the gênerai laws contained in the several 
chapters of Mansfield's Digest which are designated in section 31 
of the act of May 2, 1890, by number and title. It certainly did 
not intend to make the existence or nonexistence of a law to dépend 
upon the question whether it was published under a title which 
correctly indicated the character of the law. It foUows, therefore, 
that no error was committed by the trial court in overruling the 
motion to exclude ail testimony on the ground that the complaint 
did not state a cause of action. 
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It is next assigned for error that the trial court erred in per- 
mitting, tke following question to be propounded to one D. H. 
Collier, who :was the father of, and th.e principal witness for, the 
plaintiff Etta Bevil: "Did or not James Peers, jn operating the 
cars as car rustler, act in a prudent or imprudent manner while 
he was operating the cars as car rustler for the Ardmore Coal Com- 
pany?" The witness answered the question as foUows: "He 
did not rustle them correctly, and was very imprudent." It is man- 
Ifest, we think, after a careful perusal of the entire record, that there 
was no évidence before the jury tending to show that Peers was a 
careless or recMess man except the; testimony of Collier in the an- 
swer aboTe quoted; and ,it is also manifest that, in the absence of 
such testimony, there was no eyidence to support the verdict for 
$12,000 which the jury eventually rendered against the défendant 
companyi It must be conceded that the judgment rests whoUy 
upon the opinion expreased by Collier in reply to the question above 
mentîoned. It may also be said that it appears f rom the uneon- 
tràdicted évidence in the case that Peers had only served as a car 
rustler for one day previous to the accident, and that Bevil was in- 
jured eariy in the morniiig of the second day on which Peers served 
in that capacity. Moreover, we do not find any explicit testimony 
in the record showing for what length of time, if any, Collier had 
observed Peers' conduct as a car rustler, or that he had in fact 
had any opportunity to observe his conduct in that line of duty, 
except as it may be inferted that he had had some opportunity 
from thé fact that he assumed to express the aforesaid opinion. 
It does appear, however, that Collier, Bevil, and Peers had worked 
together in the shaft of the mine, in the discharge of varions duties, 
for about 15 days prior to the accident, and it is most probable, we 
think, that Whâtever opinion Collier had formed with référence 
to Peers' competency as a car rustler had been formed while Peers 
was employed in another and entirely différent line of duty. It 
should be further observed that the évidence fails to show that the 
occupation of a car rustler was one requiring either a high degree 
of sMU or expérience. On the contrary, it is évident, that the 
duties pertaining to thât occupation were exceedingly simple, and 
that any common laborer possessing ordinary sensé would be able 
to discharge them in an efficient manner. Under thèse circumstan- 
ces, we are persuaded that the trial court erred in overruling the 
defendant's objection to the above-mentioned question, and that 
such error is of suffleient importance to entitle the défendant Com- 
pany to a new trial. 

We do not question the gênerai rule that witnesses may give 
their opinion concerning the gênerai character of a person for pru- 
dence or careléssness, when an issue of that kind is raised by the 
pleadings, To avoid the trial of numerous collatéral issues concern- 
ing the conduct of a person on particular occasions, it is competeïit 
for a witûess to give the resùlt of his observation of a person's gên- 
erai conduct^ "with respect to his being négligent Or otherwise, pro- 
vided always that the witness has had a f air opportunity to observe 
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Ms conduct Frazier v. Raiiroad Co., 38 Pa. St 104, 110; Gahagan 
V. Raiiroad Co,, 1 Allçn, 187, 190; Kailroad Co. v. Rambo, 8 C. C. A. 
6, 59 Fed. 75. The rule in question, pennitting witnesses to give 
their opinion on such questions, resta largely upon grounds of con- 
venience and necessity. But in the présent case the question pro- 
pounded was not fràmed with a view of eliciting an opinion Irom 
the witness as to wliether Peers was generally, by disposition and 
habit, a careless person, and for that reason unfit to be trusted in 
the discharge of duties which required the exercise of care and dis- 
crétion. The question had référence to his conduct in a particular 
line of duty, which he had only foUowed for one day prior to the ac- 
cident. The witness was asked whether Peers acted in a prudent 
or imprudent manner as a car rustler, not whether he was generally 
a prudent or imprudent person. This question was also asked un- 
der circumstances which rendered it évident that the witness, at 
best, had only had a Tery meager opportunity to observe his conduct 
as a car rustler, and that he was probably a prejudiced witness in 
view of his relationship to the plaintiffs. Under thèse circum- 
stances, Collier was practically permitted to say that, in his opin- 
ion, on the particular occasion when Bevil was hurt, Peers had 
acted in an imprudent manner, and to make this statement without 
detailing the facts upon which his opinion was predicated so that 
the jury might judge of its reliability. But, even if it be conceded 
that the question propounded was not objectionablé because it con- 
fined the witness' attention to Peers' conduct in a particular line of 
duty and during a single day, rather than to his gênerai character 
for prudence or imprudence, still it is évident that no sufficient 
foundation was laid for permitting the witness to answer the ques- 
tion, even in the form in which it was propounded. Collier was not 
shown to hâve had a sufficient opportunity for observing Peers' 
actions while in charge of the car elevator to entitle him to pro- 
nounce judgment with référence to his gênerai conduct in that line 
of service. Even if it should be conceded that the jury might 
infer from the fact that a coal car broke loose, rushed down the 
incline, and ran over Bevil, that it so broke loose through some 
culpable neglect of Peers, as to which proposition we express no 
opinion at this time, yet in the case at bar it was not sufficient to 
show that Peers was guilty of a single act of négligence that had re- 
sulted in the death of the deceased. It was necessary for the plain- 
tifl to prove, or to produce testimony tending to prove, that Peers 
was an unflt person to be employed in the service in which he was 
engaged at the time of the accident, because of his careless or reck- 
less habits, and that this fact was known to his employer, or that 
it ought to hâve been known. The only évidence offered tending 
to show that he was a careless man, and unflt to be so empîioyed, 
was the opinion expressed by Collier, and that was incompétent for 
the reasons heretofore stated. Wherefore the judgment must be 
reversed, and the cause remanded, with dlrectious to award a new 
trial. 
It is so ordered. 
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PHUApELJPHIA TllA61"liON 00. v. LIGHTCAP. 
(Circuit Opurt Qt Appeals, Thlrd Circuit May 21, 18iB4.) 

HOBBEAND StKBK*: RAILBOADS—NEaWOBNCB— COLLISION— InsTHUCTIOKS. 

Wliçre, In a^ action agalnst a atreet-car comp^ny for injury caused by 
a collision, défendant asks an inëtructlon to the eflfect that, if plaintiff 
stoplîeà hls herse near the car, ànfi the car Oieii started with the horse 
in â'^ulon of Safety, and the hoirse became unnianageable from having 
beeUiSO^i'ed by the rlnging of the gong, and jumped in front of the car be- 
fore It could be stopped, this would n&t be négligence, it is proper to modify 
the Instiniction by adding that if the hbrse was in a state of alann, and the 
gong was rung Vloléntly, and so Héar to the horse as to produce greater 
alaiïin, and cause the accident, thflitmight be négligence. 

In Errpr to the Circuit Court df the United States for the East- 
em pistrict of Pennsylvania. 

Açîtion by John A. Lightfeàp againist the Philad^lphia Traction 
Conipâny for persbhal injuries. PlaintiflE obtained judgment. De- 
fendaût bHngs error. 

Thomas Leaming, for plaintiff in error. 

S. Morris Waln and John W. Westcott, for défendant in error. 

Before ACHESON, Circuit Judge, and BUTLER and GREEN, 
District Judges. 

BUTLER, District Judge. The plaintiff below, Lightcap, sued 
for injuries sustained by a coUisiqn with the défendants cars, wMle 
Crossing its tracks on Market street. His statement avers that 
he was driving up Elerenth street, on March 24, 1893, and that 
on reaching Market street, and seeing it was "blocked with wagons, 
he stopped on the side until he çould get an opportunity to cross; 
that when he saw he could crops in safety, and was ordered by 
a policeman to proceed, he drove on, and when he reàched the 
railroad tracks he was struck by a car cardessly and negligently 
operated by the servants of the company; that the car had stopped, 
or was in the act of stopping, about twenty feet from the point 
where he was crossing, when, although the servants of the com- 
pany saw Mm crossing, they ca^elessly, negligently, and suddenly 
started the car' in motion, causing it to crash into his wagon, 
throwing him out with great violence," and seriously injuring Mm. 

This ïiPsag the cause of action which the plaintiff sought to estab- 
lishj'and which his testimony (thoiigh contradicted by the défend- 
ant'») tended to prove. After the évidence had bçen closed, the 
defendftnt injected another issue, by presenting the foUowing point: 

"(5) If the jury believe that the plaintiff stopped when both vehicles were 
very close- to the interaction of the tw.o tracks, and that the train proceeded 
with thé plalntlff's hptse in a position of safety, and that the horse then be- 
came unmanageable' 'from having beeii' scared by the rlnging of the gong or 
other cause, and jumped. in front of thé cable train before it could be stopped, 
this is not evldei^ce of négligence, and your verdict should be for the de- 
ffe^idant" . , 

The court answered as follows: 

"I afflrm that, with this qualifylng suggestion, that if you flnd from the évi- 
dence— and I leave that to you, wlthout any Intimation of my own about it— 
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that this horse was in a çtate of excitement and alarm, and the ringing of 
the bell was done violently and so near to It as to produce greater alarm and to 
bring about the accident, that migfit be négligence; but, as I remember the 
eridence, gentlemen, it was that the horse was then standing with hls 
head a short distance from the track; that he was, as some of the witnesses 
say, trembling, and, as others say, quiet and docile. The' gripman, who 
says he was trembling, excited and scared, says that he puUed the bell, 
and I remember hls motion dlstinctly, that way. [Indlcating a moderate single 
pull.] 

"New, gentlemen, the facts are for you. I state my recollection of them 
only to aid you, not to control you. It is for you to say what the facts were. 
If from the facts there is any reason to say that in the act of ringing the 
bell, whlch ordinarily is a duty to give notice, there was any négligence, that 
Is, in the manner, at the time, and under the circuiastances of the ringing. 
But with that explanatlon, and subject to that, I afBrm this point." 

To this answer the défendant excepted, and assigned it as 
error. 

We are not called upon to détermine whether the point might not 
properly hâve been rejected. Its aflflrmance without qualification 
would certainly hâve been error. It asked the court to say that 
if the horse "became anmanageable from the ringing of the gong," 
under the circumstances stated, and thus caused the accident, "the 
verdict should be for the défendant." One of thèse circumstances, 
(on which the conclusion of the point is based,) is that the "horse was 
in a position of safety" at the time. The jury could not, how- 
ever, so find; the defendant's own évidence forbids it. He was 
standing within three or four yards of the track, where the car 
must pass, trembling with frîght, as the gripman testifies. His 
position, when the car moved, and the gong sounded, could not, 
therefore, be found to be one of safety. It was clearly one of péril. 
And yet the court is asked to say that the jury may find other- 
wise, and predicate upon it instruction that the sounding of the 
gong was not carelessness — without any regard to the character of 
such sounding. This certainly would not hâve been justifiable. It 
was for the jury to détermine whether, under ail the circumstances 
existing at the time, the défendant observed proper care. Thèse 
circumstances were: The terriûed horse, standing close to the 
tracks, and near the car, which must pass immediately by his 
head, if moved ; the starting of the car and sounding of the gong — 
whether moderately bv immoderately (in view of the circumstances) 
aa might be found. It was for the jury to consider whether it 
was proper to start the car before the plaintifl had gotten away; 
if it was, whether it was necessary to Sound the gong at that 
moment; and if it was necessary, then whether it was sounded 
immoderately in view of the circumstances, either in loudness or 
duration. While it is a duty of railroad companies to give warn- 
ing at the approach of crossings, the duty may be, and sometimes 
is, modifled by circumstances. 

It was therefore the duty of the court in affirming the point to 
invite attention to the existing conditions, and leave the jury to déter- 
mine whether the conduct of the defendant's servants was careless 
or not. This in substance is what was done. The word "violently," 
nsed in connection with the ringing, did the défendants no injus- 
tice. It was used in a comparative sensé, with référence to the 
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Èircumstanceô. What wowld be modèrate ringing «nder some cir- 
cumstancës ili%ltt be immoderate or violent under otliers. The char- 
acter of the ringing upon this occasion, Tvas, as before stated, for 
tlie jury to détermine from the évidence. It was loud enough 
and continuous enough, according to the defendant's testimony, to 
increase the horse's terrer, render him ungovernable, and cause 
the accident. But even if the use of the term hère would be 
objectionable in the absence of what the court subsequently said 
in closing its instructions on this subject, it is not so when read in 
that connectiofi. The court there said: 

"If from the facts there is reason to say that in tlie aet of ringing the 
bell, wUch ordlnairily is a duty to glre notice, tliere was any négligence, 
—that is. In the manner, and at the time, and under the circumstances, you 
may flnd négligence. WIth that explanatton, and subject to that, I afflrm 
this point." 

The answer was as favorable as the défendant was entitled to; 
The judgmeût is therèforë aiSrmed. 
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OBOOKS et al. V, THE DUNBRITTON. KNUDSON et al. T. SAME. 

SMAIL et al. V. SAME. 

(District Court, S. B. New tork. Aprll 20, 1894.) 

SHIPPUTG— DAMXaà TO CAEGO— StOWAGB— PlUMBAGO AND OlL— PbKIM of THE 

Sea— Bubden' ^f Pboop^ 

The shjp Duabrltton loaded certain barrels of pimnbago at Oeyion, and 
stowed the^ lu the lower hold. Pipes of oil were afterwards stowed in 
the betwephdecks. The shipment of oil and plumbago in the same vessel 
Is cnstomai*^. The shlppers of cargo other than oil knew that oil was to 
' be tatén abOard. The dect iipon which this oil was stowed was especially 
strong, tight, and secure; and the court found, as matter of fact, that the 
cargo was well stowed and dunnaged. Near Cape Horn the ship ex- 
perienced vèry bad weather, and on one occasion shipped a heavy sea; 
and by reason of this heavy wëather, and without any fault of the ship, 
there was mnch leaKage ft-om the oil. On arrivai at New York, some of 
the plumbago and other goods were found to bave been damaged by the 
oil, to recoTer for which damage the shippers filed this libel. Hdd, that 
the damage havlng occùrred by reason of périls of the sea, the burden of 
proof was upon the shlppers to show some fault in the ship. In not pro- 
tecting the goods against such damage; and as, on the évidence, the 
shlppers had falled to show such fault by any prépondérance of proof, 
they could not recover. 

Thèse were three libels against the ship Dunbritton, — the flrst, 
by B. Flemmiùg Orooks and others; the second, by Morris F. Knud- 
8on and othèrs; and the third, by Henry Smail and others, — ail 
to recover for damages, by leakage of oil, to plumbago and other 
goods, cargo of said ship. 

George A. Black, for libelants. 

Seward, Guthrie & Morawetz, for claimant 

BEOWN, District Judge. The two libels flrst above named were 
filed to recover for damages to plumbago; the last, for damage to 

* Eeported by El. G. Benedlct, Bsq., of the New York bax. 
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certain light goods, wMch. were shipped on board the ship Dun- 
britton, at th.e ports of Colombo (C5eylon), Cochin, and Aleppy in 
March, April and May, 1892, and damaged by cocoanut oil during 
tke passage to tbis port 

Tbe plumbago, consisting of 1,359 barrels, was ail talien on 
board at Colombo and put in the lower hold. It was well etowed 
and dunnaged, probably in not very unequal quantities forward 
and ait, as I infer from the testimony, leaving the middle of the 
hold for other cargo. Forty-five pipes of oil, also shipped at Colom- 
bo, were stowed in the betweendecks, aft of the after hatch, and im- 
mediately over the plumbago in the hold. Thèse pipes were placed 
in the aft betweendecks partly for the purpose of trimming the 
ship, and also because more than enough oil was expected at the 
other ports to flll the hold amidships. Sailing from Colombo on 
March 23d, the ship reached Cochin after a voyage of 19 days, where 
the rest of the oil, being less than expected, was received and stowed 
in the lower hold. After a short stay at Cochin, the ship proceeded 
to Aleppy, arriving there on the same day, where the cargo was 
completed by taking in tumeric, nux vomica, matting, baies of yarn, 
mats, and other light cargo, stowed partly amidships and forward 
in the betweendecks, and partly in the hold on top of the barrels 
and oil. The Dunbritton left Aleppy on May 12, 1892, and arrived 
at this port on the 19th of October foUowing. On the discharge 
of the cargo, 718 barrels of plumbago, and a considérable quantity 
of the other goods, were found more or less damaged by oil. The 
libelants claim that the damage to the plumbago was caused through 
bad stowage, in placing the pipes of oil in the betweendecks imme- 
diately over the plumbago aft, the damage being alleged to hâve 
been caused by the leaking of oil through the deck; and that the 
damage to the other goods arose from improper stowage, and lack 
of dunnage to separate them sufftciently from the oil. The défend- 
ant contends that the stowage was in ail respects good and proper, 
and that the damage arose from sea périls alone. 

The case has been prosecuted on both sides with extrême assiduity ; 
nearly 100 witnesses having been examined, and some 1,500 pages 
of testimony taken. I shall attempt only to give my conclusions 
upon the chief points involved: 

1. I find that ail the heavy cargo throughoijt was well stowed 
and dunnaged; and that. the other cargo, which by the bill of lad- 
ing was taken as "broken stowage" or as "oil broken stowage," was 
weU. stowed in accordance with thèse provisions of the bill of lad- 
ing, with the knowledge and approval of the libelants' agents on 
the spot, and by stevedores selected and nominated by them. 

2. In approaching Cape Hom, the ship for several weeks ex- 
perienced very bad weather, and on the lOth of July shipped a heavy 
sea, which did a good deal of damage to her upper works, flUed the 
upper deck with water, and carried away two of the ventilators, 
through which the water poured down through the betweendecks, 
untU the hold was found to hâve three f eet of water. 

3. That in conséquence of the heavy weather, and without any 
fault of the ship, there was much leakage from the pipes of oil in 



766 fedbrai/repokTer^ vol. 61. 

thé iiold, and côlàiWerable froià tliose in the betweendecks; that 
this leakage wôS'toro'ugh périls of thé seas, and the causé of ail 
the oil damage hère Bued for, and witMn the exçeptiôiïs of the bill 
bf lading; that there was also water damage to the barrels of plum- 
bago, whîch hâs been partly coUected; and that a large number of 
the barrels shOwing où damage, also showed rusty hoops as signs 
of Contact with water. 

4 That the ship was chartered to the libelaûts in the third libel 
abOTé named, for the transportatlon of oil, as well as other cargo; 
tiiat the agents of the other shippers nnderstood that oil was to be 
takeû oh board, and that the shipment of oil and plumbago on the 
same ship from that port was customary (The Gloamingj 46 Fed. 
671; The Titania, 19 Fed. 101, 107); that the stowage of oU in the 
betweendecks orer the plumbago, though it would be bad stowage, 
if the deck was not tight, was not in this instance bad or improper 
stowa^, for the reasôh that the deck was specially strong, tight 
and Secure, the small hatches aft of the main hàtch, having been 
thoroughly caulked before the oil was laden on board. 

6. That no oU from the pipes in thé betweendecks leated through 
that deck upon the plumbago or other goods below, or through the 
small hatches as the libèlants hâve conténded, excépt a slight stain in 
one place, which is of no account; that the damage by oil to the plum- 
bago was not conâned to the plumbago stowed aft of the after hatch, 
but was found also to a considérable extent in the plumbago stowed 
in the îôrward part of the hold; that the 718 barrels of plumbago 
damaged, had the injurv ail been sustained from leaks through the 
deck àft, would hâve comprised nearly ail the plumbago that was 
stowed ait; and the damage, had it corne about in that way, would 
also hâve shown most clearly upon the light goods stowed in the 
spacé'éf about 18 inches deep immediately below the betweendecks, 
and upoû and over the upper tier of the barrels there stowed ; where- 
as, in fact, those light goods were not noticeably damaged, nor were 
the barrels injured untU about half way to the bottom of the hold, 
which wa'B about 15 feet deep. 

6. That somewhat more damage from oil astern than forward 
is to be reasonably accounted for by the fact that the vessel was 
loaded deeper by the stem than forward; and the oil taken up and 
floated by the water wOuld, therefore, be carried more astern, and 
higher up there, than forward. 

7. That the leakage having occurred through a péril of the seas 
without the ship's fault, the burden of proof is upOn the libèlants to 
show some fault and insufflcient care in the ship, in not protecting 
the goods against damage from such leakage of oil (Clark v. Bam- 
well, 12 How. 272, 281; The Euripides, 52 Fed. 161), and that no 
such fault is shown by any prépondérance of proof in the testimony 
in favbr of the libèlants; but that the libèlants' testimony is fuUy 
met and answered by the defendant's witnesJses, who in severaJ 
essentlal particulars had the best means of exact obseryation and 
information, and are for that reason most trustworthy. 

There should be a decree for the défendant, with costs. 
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BONNELL et al. v. STOLL et aL 
(Circuit Court of Appeals, Third Circuit March 22, 1894.) 

No. 19. 

1. Patents— Invention — Sprtng Bbd Bottoms. 

There is no Invention in substltutlng a single hlnge wire, passing 
through.. adjacent colis of two sections of a folding wlre bed bottom, for 
two or m«re binge wires wblch prevlously served the same purpose; sucU 
change is an improvement in degree only. 57 Fed. 396, afflrmed. 

2. Bahe. 

The Bonnell & Lamblng patent, No. 405,821, for improvements in bed 
bottoms, is vold, as to the second clalm, for want of Invention. 57 Fed. 
396, affirmed. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

This was a suit by Elliott M. Bonnell and John S. Lambing against 
Bobert P. Stoll and others for inf ringement of a patent for improve- 
ments in bed bottoms. The circuit court dismissed the bill (57 Fed. 
396). Complainants appealed. 

Albert B. Osborne, for appellants.' 
Francis C. Lowthrop, for appellees. 

Before DALLAS, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. 

"WALES, District Judge. The appellants were complainants be- 
low, and brought suit for the infringement of letters patent No. 
405,821, for improvements in bed bottoms, issued to them on June 
25, 1889. Their bill was dismissed by the circuit court on the ground 
of anticipation and want of patentability. The spécifications de- 
scribe a bed bottom constructed of paraUel rows of helical springs, 
united to each other by a spiral or coiled wire, passing through and 
Connecting the adjacent portions of the upper whirls of the springs, 
whUe a similar spiral or coiled wire connects the bottom whirls of 
the springs. The bed bottom is made in two sections or halves, and 
the spiral or coiled wire which connects the tops of the adjacent rows 
of springs serves as a hinge, the bottom wire being omitted at the 
point where the two sections separate, thus allowing them to fold 
the one upon the other. There are two claims. The second claim 
only is alleged to be infringed, and reads as foUows: 

"2. A spring bed bottom formed in sections, and having the top whirls of 
springs at the adjacent ends of the sections united by a spiral wire wound 
loosely around them, so as to allow the sections to fold, and yet afCord a 
yielding connection, substantially as specified." 

The Connecting spiral or coiled wire, mentioned in the second 
claim, also serves other purposes in the construction of the complain- 
ants' bed bottom, but the chief and only function attributed to it 
in this claim is its action as a hinge between the two sections, so that 
one can fold upon the other. Coufining the considération of patent- 
ability to this one feature, namely, the action or use of the coiled wire 
as a hinge, and in view of the prior state of the art, as proved by the 
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évidence and the défendante' e3çhîj)its, ît Ib very clear tiat tlie second 
claim cannot be sustained. A number of exliibits were produced on 
the part of the défendants toshôW that the complainants' îùvention 
had been anticipated. It will be suflScient to ref er to two of thèse, — 
the "Maier Bed" and the "Lace Web Spring," each of whiclf antedated 
the patent in dispute. Thèse exhlbi,ts show folding, bed bottoms 
made in two sections, constrncted entirely of spiral springs, united 
by colled wire, the two sections being held togêther by a spiral 
or coiled wire, which performs the three fuilctions of thé spiral wire 
hingç of the complainants' device, namely, "loosely and yieldingly 
conneêting the springs," furnishing "a spiral filling for the inter- 
spaces" between the four adjacent springs, and "serving as a hinge," 
folding the sections. In the Maier bed, as in the complainants' de- 
vice, the connection betWeen the two bed sections is effected by a 
spiral connection of wire, yieldingly joining the springs, and permit- 
ting the two sections to fold the one upon the other, and presenting a 
spit^ flïling for the interspacea along the connectingMine between 
the àefetions. th the lace vceb spring, if a single spiral hinge wire 
were employed instead of the number of hinge wires showh in the 
exhibit, the same thing would be produced which is pointed out in 
claim 2 of complainants' patent. The effect of such a change would 
be to make one wire do the work of several, and this is the distinctive 
feature which is relied upon to support the claim. Admitting that 
it was novel to use one wire, instead of two or more, for a hinge, and 
that in conséquence the patented articles were more rapidly made, 
and sold at a cheaper price than before, and therèby became more 
useful, it does not appear that originality of invention or discovery 
was reqtiired or exercised in making the change from several wires 
to one. The cheaper article is not always the bettér one. The sub- 
stitution of one material for another, or the réduction or increase in 
size or weight, is' not proof of invention. Sùch changes resuit 
from observation and expérience, and most frequently are only the 
carrying forward of the plans and suggestions which hâve been al- 
ready inade by pthers. It is not enough that a thing shall be new, 
in the sensé that in the shape or form in which it is produced it shall 
not hâve been before known, and that it shall be useful, but it must 
amount to an invention or discovery. Thompson v. Boisselier, 114 
U. S. 11, 5 Sup. et. 1042. This doctrine has been frequently recog- 
nized ahd applied, Estey v. Burdett, 109 IJ. S. 633, 3 Sup. Ct. 531; 
Pennsylvania E. Cô. v. Locomotive Engine Safety Truck Go., 110 U. 
S. 490, 4 Sup. Ct. 220; HoUister v. Manufacturing Co., 113 U. S. 59, 
5 Sup. Ct, 717; Burt v. Èvory, 133 U. S. 349, 10 Sup. a. 394; French 
V. Carter, 137 U. S. 239, 11 Sup. Ct. 90. The complainants' second 
claim contains, at the best, an improvement in degree only of what 
had preceded it in the same âeld, and is wanting in the élément of 
invention which would entitle it to a patent The decree of the cir- 
cuit court is affirmed. 
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MORBILL'S HEIBS v. SCOTT et al. 

(Circuit Court, D. West Virginia. May 3, 1894.) 

Taxation— Rédemption— Géants bt State aftbb Forfeituhe. 

After the passage of Act Va. Feb. 12, 1844, authorizlng previous owners 
of certain lands forfeited to the state for nonpayment of taxes to redeem 
them on or before June 1, 1845, but saving the rights of any person having 
légal or équitable title to any of the lands by subséquent grant or other- 
wise, grants of sald lands were obtained from the state, before June 1, 
• 1845, upon entries and surveys made before the act Hdd, that the grants 
conferred no title, as against a rédemption pursuant to the act, because 
lands so forfeited to the state were not at that time subject to entry and 
grant, and under Act March 28, 1843, vesting ail the state's rlght to sueh 
lands déllnquent before January 1, 1845, in persons having title or claim 
under grant from the state previous to that date who should hâve paid the 
taxes, the forfeiture did not become absolute until after the passage of 
Act Feb. 12, 1844. 

Action of ejectment by the heirs of Morrill against Scott and 
others, for lands claimed by plaintiffs under a patent from the com- 
monwealth of Virginia, and by défendants under subséquent grants 
from the commonwealth made after the lands had become delinquent 
and forfeited for nonpayment of taxes. 

Act Va. March 28, 1843, § 1, provided that "ail the right, title, 
and interest which shall be vested in the commonwealth in any lands 
or lots lying west of the AUeghany mountains, by reason of the non- 
payment of the taxes heretofore due thereon, or which may become 
due on or before the flrst day of January, 1845, ♦ • ♦ ghall be 
and the same are hereby absolutely transferred and vested in any 
person or persons (other than those for whose default the same may 
haTe been forfeited, their heirs or devisees) for so much as such 
person or persons may hâve just title or claim to, légal or équitable, 
claimed, held, or derived from or under any grant of the common- 
wealth, bearing date previous to the flrst day of January, 1845, who 
shall hâve discharged ail taxes duly assessed and charged against 
him or them upon such lands, and ail taxes that ought to hâve been 
assessed or charged thereon from the time he, she, or they acquired 
title thereto, whether légal or équitable." 

Couch, Plournoy & Price, for plaintiffs. 
Johnson & Kiley, for défendants. 

JACKSON, District Judge. This is an action of ejectment 
brought by the plaintiffs to recover certain lands claimed by the 
défendants, who are in actual possession under color of title. The 
plaintiffs derived title to the land in controversy by mesne convey- 
ances from the grantee of the patent issued by the commonwealth 
of Virginia February 10, 1786. The title to the land continued and 
remained in the plaintiffs and those under whom they claim, unless 
it was forfeited under the act of 1835, when it would become vested 
again in the commonwealth of Virginia, as forfeited and delinquent 
lands, and not as waste and unappropriated lands; the same having 
been previously granted, whereby the original title to the lands 
passed out of the commonwealth to the grantee, under the patent 
V.eif.no.S— 49 
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issued in 1786. By the act of the Virginia législature passed Febru- 
ary 27, 1835, "ail landsand lots returned delinquent for the non- 
payment of taxes, west of th.e Allegliany mountains," became for- 
feited unless redeemed before the Ist day of November, 1836, when 
the forfeiture became absolnte, and the land so forfeited passed by 
opération of law, and vested in the commonwealth, for the benefit of 
the président and directors of the literary fund. Staats t. Board, 
10 Grat. 400; Wild's Lessee T. Serpell, Id. 405; Haie v. Branscum, 
Id. 418. After the forfëittire became complète the title would re- 
main and continue in th.e state, unless redeemed or transferred un- 
der législative sanction. 

It appears from the évidence in this case that the lands now in 
controversy were forfeited under the act of 1835, and that the for- 
feiture became absolute the Ist day of November, 1836, whereby the 
title to them vested in the commonwealth. During the time the 
lands were held by the commonwealth, Thomas Ooleman and Henry 
Sherman, two of the défendants, obtained grants from the common- 
wealth on the 29th of June, 1844, upon entries and surveys made in 
1843. Charles Smith, another défendant, obtained his grant for 
the land he claimed September 20, 1844. But before the défendants 
obtained their grants, and while their title was in an inchoate con- 
dition, the législature, by a private act passed February 12, 1844, 
authorized the préviens owners to redeem the lands by the pay- 
ment into the treasury of the commonwealth of ail taxes due thereon 
on or before the Ist day of June, 1845. It is conceded that this act 
was complied with by the payment of ail back taxes into the treas- 
ury of the state before that time. There was, however, a saving in 
the act to any person having légal or équitable title to any of the 
lands by virtue of subséquent grant or otherwise. 

This brings me to the considération of the légal effect of this act; 
and the first question that présents itself is, were thèse lands liable 
to entry and survey, and subject to grant? As we hâve before seen, 
they were granted by the commonwealth of Virginia in 1786, when 
the title passed ont of the state, and so remained until she was re- 
invested with it under the act of 1835, holding them as forfeited 
and delinquent lands; and she «o held them down to the time she 
relinquished her right to them l»y the act of February 12, 1844. At 
no time since the grant of 1786 were they ever held as waste and 
unappropriated lands, and as such liable to survey, entry, and grant. 
It is évident that they could not be granted as waste and unappro- 
priated lands; and, if liable to entry, it must be because the state 
held them as forfeited lands, and, by législative enactment, made 
them subject to entry and grant after the forfeiture. But since 
the lands became forfeited, and during the time the title was in the 
state, there was no act of the législature in existence that authorized 
the entry of forfeited lands. In fact, a grant for land forfeited for 
nonpayment of taxes was unauthorized by any law prier to the Code 
of 1849. Atkins v. Lewis, 14 Grat. 30. It is true that forfeited and 
delinquent lands hâve been in some, possibly in a number of, in- 
stances, surveyed, entered, and carried into grant; but in no in- 
stance were thèse grants ever held valid by the courts except where 
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the législature relinquished the right of the state to the land. Such. 
was the effect of the décision of the court in the case of Levasser v. 
Washbum, 11 Grat. 572. If this position be correct, it must foUow 
that the lands granted to the défendants by their patents passed no 
title to them, in the absence of any law either authorizing them to 
enter the lands, or confirming their title to them. 

But it is claimed that, though the patents were void, yet because 
they were founded upon entries made prior to the act of February 
12, 1844, and carried into grant before the Ist day of June, 1845, 
they conferred an équitable title upon the défendants, which is 
within the saYing clause of the act of 1844, and should avail them 
to defeat the recoTcry in this action. I do not think this is now an 
open question, since the décision of Atkins t. Lewis, before referred 
to. But, if it was, the plain answer to this position seems to be that, 
while the title to the lands remained in the commonwealth, her 
législature has both the power and légal right to dispose of them as 
it deemed best for her interest. This was done by the act of 1844, 
whUe she was fully invested with the légal title; and whatever 
claims the défendants had were mère inchoate rights, which the state 
might refuse to recognize. No one could question the right of the 
législature, after the passage of the act of 1844, and before the Ist 
day of June, 1845, to pass an act to repeal the law creating the land 
office in the state; and, if it was done, ail inchoate rights would 
cease, unless specially provided for. If the state could, by a proper 
enactment, do this, clearly she would hâve the right to restore lands 
to the previous owner upon any terms she chose to impose, even 
where, under her laws, the rights of third parties began to intervene, 
which were in an inchoate condition, and before she had divested 
herself of title to them. In view of what I hâve said, it is apparent 
that the state, by the act of 1844, abrogated the forfeiture, and re- 
leased the lands, upon the payment of ail the taxes due her June 1, 
1845. 

It is, however, insisted, with some show of plausibility, that the 
défendants are protected by the act of March 28, 1843. The answer 
to this position is that by the terms of that act the forfeiture was 
not complète and absolute before the Ist of January, 1845, and 
the rédemption of the lands in question havin^ been authorized be- 
fore that time, under the act of 1844, there was no légal title in the 
state to transfer and vest in any one. If the défendants had ob- 
tained their grants before the passage of that act relinquishing 
the right of the state to them, the question presented would be far 
différent; apd under the décision in the case of Haie v. Branscum, 
10 Grat. 418, the défendants might be entitled to hold the land em- 
braced by their patents, if such lands were liable to entry. If, how- 
ever, the later décision of the same court, in the case of Atkins v. 
Lewis, is law (before cited in 14 Grat.), which decided that there was 
no statute of the state that authorized the entry and granting of de- 
linquent and forfeited lands at the time the défendants made their 
entries upon which they obtained their grants, then, and for this 
reason, the grants were void, and conferred no title whatever upon 
the défendants claiming and holding under them. 
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For the reasons assigned, I reach the conclusion that tlie lands in 
question were forfeited under the act of 1835, and tliat the for- 
feiture became absolute in Nôvember, 1836; ttiat after the forfeit- 
ure occurred the title to the lands remained in the state until June 
1, 1845; that the entries made, and the grants issued thereon, by 
the state to the défendants, passed no title, because the grants were 
secured after the passage of the act of 1844, which authorized the 
rédemption; that the lands were not subject to entry and grant, 
and that the act of 1843 does not apply to this case, because the for- 
feiture could not become absolute after the passage of the act of Feb- 
ruary 12, 1844, until and after the time fixed for the rédemption 
transpired, for the reason that the prior owners had an equity of 
rédemption in the lands until June 1, 1845, when the taxes were to 
be paid into the treasury, which being done, reinvested them with 
the légal title, duriug which period the rights of the défendants, 
if any they had, were suspended. 



CaEnOAGO & O. R. R. CO, V. McCAMMON. 

(Circuit Court of Appeals, Seventh Circuit May 1, 1894.) 

No. 143. 

Bailboai) Companies— Mortoage— Foreclosukb. 

A decree foreclosing a railroad mortgage dlrected that the property be 
sold, discharged of ail liens and clalms against the railroad company or 
Its receivers, and that thé priée be paid partly In cash, to be applied 
In payment of certain daims, and the rest in interest coupons. The road 
was sold to a purchaser who paid his bid In full, according to the di- 
rections of the cotirt, afld the sale was confirmed by the court. Hdd, 
that the court had no power to direct the purchaser to pay a claim which 
had been adjudicated against the receiver after confirmation of the sale. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lUinois. 

Pétition by William McCammon against the Chicago & OMo Eiver 
Eailroad Company for an order requiring the company to pay peti- 
tioner the amount of a certain judgment. Petitioner obtained such 
an order, and the company appeals. 

The trustées for the bondholders of the DauTlUe, Olney & Ohlo River Rail- 
road Company, on the 17th of October, 1882, flled thelr bill in the court 
below against that company for foreclosure of a deed of trust npon the rail- 
road of that company. In that suit a receiver was appolnted on the llth 
of November, 1882, who operated the road under direction of the com't imtil 
It was turned over to the présent appellant, upon its sale under decree of 
foreclosure entered on the 16th of November, 1885. The decree, Inter alla, 
provlded that no bid should be recelved for less than the sum of $175,000, 
"and that, of the purchase priée so bid, not less than the sum of $25,000 
shall be paid in cash, and also such other proportion of sald purchase prlce 
shaU be paid in cash as this court may from tlme îo time direct, in order 
to meet other elalms which this court bas adjudged, or may adjudge, In this 
cause, to be prior In equity to sald mortgage or trust deed,— the court reserv- 
Ing the right to resell, in this cause, sald premîses and property, upon failure 
to comply within twenty days with any order of this court In that regard; 
and the balance of said purchase priée not requlred to be paid in cash may 
be paid elther in cash, or the purchaser at such sale shall hâve the rlght 
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to satls^ hls bld, in whole or In part, by paying over and snrrendering tha 
unpaid coupons or Interest warrants belonging to sald mortgage bonds of 
said défendant, the Banville, Olney & Ohio River Railroad company, of 
date January 1, 1S80, at such priée or value as vpould be équivalent to the 
dislributive amount that tlie holders thereof would be entitled to receive 
tbereon in case the whole amount of the bid were pald in cash." The decree 
further provided "that, as to so much of the purchase priée as Is hereby 
required to be paid in cash, the samé shall be payable in cash, or by sur- 
render of the certiflcates of indebtedness issued by Charles Howard, as re- 
ceiver, while operating the said railroad, or by the surrender of approved 
prior clalms against James A. Eads, Charles Howard, and Charles E. Hen- 
derson, while operating sald road, as receivers, under the orders of this court 
in thls cause." The decree further directed that the fiuid to arlse from the 
sale should be applied— First, to the payment of the costs of the suit, the 
compensation of the trustées and of counsel, and to the proper expansés pf 
sale; second, to the payment of the certiflcates of indebtedness issued by 
the receiver in the performance of hls duties, and under order of the court, 
which certiflcates were specifled in a certain report of the master, and to 
the payment of any other claims against either of the receivers, which had 
been adjudged, or might be adjudged, by the court, to hâve priority over 
the mortgage or trust deed, and to the payment of ail taxes upon the moi"t- 
gaged estate; thlrd, to the payment of such other claims now pending im 
the cause, and not theretofore or therein adjudged, and which might there- 
after be adjudged and decreed by the court to be prior and superior in equity 
to the first mortgage bonds; fourtn, to the payment of matured coupons of 
the mortgage bonds; and, lastly, the svurplus was to be applied in payment 
of the principal of the flrst mortgage bonds. The decree further provided 
that the conveyance of the title to the purchaser, after coniirmation of the 
sale, should be a perpétuai bar, in law and in equity, against every clairo 
of the railroad company, or other person elaiming under it, and the purchaser 
should be vested with, and should hold, possess, and enjoy, the mortgaged 
premises, and ail the rights, privilèges, and appurtenances appertaining there- 
to, as fully and completely as the railroad company, and that the purchaser 
should bave, and be entitled to hold, the railroad and property free and 
discharged from the mortgage or trust deed, a certain lease of the Chicago 
& Eastern Illinois Kailroad Company, and ail other claims of the défendant 
railroad company and ail other parties to the suit. On the lOth of Februaiy, 
1886, the property was sold by the master to Haies W. Suter and John W. 
Carter for the price of $175,000, which sale was conflrmed by the court on 
the 24th of February, 1886, and a further decree was entered, that, upon the 
performance by the purchasers of the terms and conditions contained in 
the original decree directing a sale, they should be entitled to a sufficient deed 
of conveyance of the property. It appears by the final report of the master. 
dated August 2, 1884, that the purchasers at the sale had paid, in cash and 
in receivers' certiflcates, the full amount of the bid. Suter and Carter, the 
purchasers at the sale, assigned their rights to Austin Corbin and others', 
who subsequently assigned to the Chicago & Ohio Railroad Company, the 
présent appellant, who presumably received a deed from the master, and 
is in possession of the property. Intermediate the sale and its coniirma- 
tion, and on the llth of February, 1886, William McCammon, the appellee, 
flled an Intervening pétition, seeking to be awarded, against the Danville, 
Olney & Ohio River Railroad Company and its receivers, certain damages 
sustained by him while in the service of the receivers, and in the opération 
of the railroad under them. This claim was resisted by the receivers. Over 
two years thereafter, and on the 30th of June, 1888, the court rendered a 
decree in the matter, adjudging that the intervener recover from the receivers 
of the road the sum of $1,000 for personal injuries sustained by him in the 
discharge of his duties while in the service of the receivers, and further 
providing that, if there should be no money in the hands of the receivers for 
the payment of such damages, then the purchasers of the road were ordered 
to pay in a sum sufficient to satisfy the claim and costs. The claim of the 
intervener was determined, and the decree thereon passed, without notice 
to tbe purchasers. On the 17th of July, 1888, Austin Corbin and his asso- 
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' dates entered a pétition for reheartng of the décision of the cotirt upon the 
Intervening pétition cl McCammon, whlch motion was overruled on the 3d 
day of February, 1892. On the 25th of August, 1892, McCammon flled his 
pétition for an order requiring the CMcago & Ohlo River Railroad Company, 
the présent appellant, to pay the amoUnt of the judgment awarded him by 
the court, which pétition was demurred to by the appellant. The court, on 
the Ist of Jime, 1893, upOn overruling such demurrer, ordered and decreed 
that the Chicago & Ohlo River Railroad Company should pay Into the rég- 
lât^ of the coui-t, for the use of McCammon, the sum of $1,000, wlth his costs, 
from whlch last decree the présent appeîil Is taken. 

Bluford Wilson (Philip Barton Warren, of counsel), for appellant. 
George A. Sanders, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Judge. 

JENKINS, Circuit Judge (after stating the facts). The rights 
and liabilities of a purchaser at a judicial sale are measured by the 
terms and conditions of the decree. If the decree directs a sale 
subject to liens established or to be established, or subject to debts 
and liabilities incurred by a receiver in the management of the 
property, the purchaser at the sâlç takes the property cum onere, 
and lîability for the daims so reserved by the decree foUows the 
property in the hands of the purchaser, or his assignée. The lia- 
bUity of the appellant for the claim with which it has been charged 
must therefore dépend upon the terms of the decree of November 
16, 1885. It is clear that this property was directed to be sold, 
discharged of ail liens and claims against the Danville, Olney & 
Ohio River Eailroad Company, or its receivers. There is no sug- 
gestion in the decree that the road was to be sold subject to any 
lien whatever. The design of the court is patent upon the face of 
the decree, — ^that the fund produced by the sale was to be appro- 
priated to the payment of aU claims against the receivers before the 
payment of the matured coupons. The difiSculty attending the 
payment of the appellee's recovery for damages arises from the fact 
that the fund obtained by the sale was insufficient, having been 
absorbed in the payment of other claims against the receivers be- 
fore the claim of the appellee had been adjudged by the court. The 
sale would seem to hâve been made in exact accordance with the 
directions of the court, to hâve been conflrmed by the court, and 
the conditions of the sale to hâve been fuUy met by the purchaser. 
We are at a loss to understand upon what principle the court can, 
in such case, after confirmation of the sale, and the performance of 
the conditions of sale, decree a further condition, which, in sub- 
stance, enhances the price to be paid for the property. If the court 
had authority to compel the purchaser to pay one thousand dollars 
in addition to the price bid, it might, with equal propriety, when 
circumstances demanded, compel him to pay a hundred thousand 
dollars. The sale, when conflrmed by the court, and its conditions 
met by the purchaser, created, in effect, a contract between the 
court and the purchaser, and the court could no more impose an 
additional term or condition upon that contract than could an in- 
dividual. Farmérs' Loan & Trust Co. v. Central R. of lowa, 7 Fed. 
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537; Davis v. Duncan, 19 Fed. 477. The appellee acquired by his 
award no lien upon the property. The award would be imposed 
as an équitable lien npon any fund in the hands of the receiver, 
but there was, at the passing of the decree, no such fund. It had 
preyiously been exhausted in the discharge of other obligations. 
We see no propriety in imposing the burden of the payment of the 
appellee's claim upon the appeUant. It might, we think, with 
equal propriety, be imposed upon a stranger to the record. The de- 
cree was allowed by the court in misconception of the terms of the 
foreclosure decree. 

It is further insisted that the decree of June 80, 1888, to the effect 
that, if there were no moneys in the hands of the receivers for the 
payment of the amount awarded the appellee, the purchasers of the 
road should pay in a sum sufficient to satisfy the claim and cost, 
and the decree of February 3, 1892, overruling the motion of Austin 
Corbin and others, purchasers and assignors to the appellant, for the 
vacation of the decree of June 30, 1888, and for a rehearing, are 
res adjudicata, and binding upon the présent appellant. The pur- 
chasers of the road had no concern with the claim of the appellee. 
They had no interest to be affected by its allowance or disallow- 
ance. The distribution of the purchase money of the property was 
a matter of indifférence to the purchasers, with which they had no 
right to interfère. Central Trust Co. v. Grant Locomotive Works, 
130 U. S. 207, 10 Sup. et. 736. It would be otherwise if, by the 
original decree, the property was sold subject to unascertained 
claims. Eailroad Co. v. Wilson, 138 U. S. 501, 11 Sup. Ct. 405. The 
purchaser was a party to the suit, and subject to the jurisdiction 
of the court, as respects ail orders necessary to compel the comple- 
tion of the purchase, but no further. Having no right to be heard 
as to the distribution of the fund, the purchaser could not object 
to the allowance of the claim of the appellee. The purchaser had 
not been summoned to meet the claim of the appellee, was not in- 
terested to oppose it, was not a party to the intervening pétition, 
and could not hâve appealed from the decree allowing the claim. 
It is difflcult to perceive the jurisdiction of the court to decree that 
the purchasers of the road should pay the amount awarded the ap- 
pellee, in the event that the receiver had no funds to pay. 

Afterwards, on the 17th of July, 1888, Austin Corbin and others, 
assignors to the appellant, moved for a vacation of that decree, and 
for a rehearing of the matter, which seems to hâve been held under 
advisement by the court from July, 1888, until February, 1892, when 
the motion was overruled, and a hearing denied. It is claimed that 
the intervention of the assignors of the appellant, by their motion 
for a rehearing, made them parties to the proceeding, and therefore 
they were concluded by the decree of June 30, 1888, and the order 
of February 3, 1892. The difflculty with this contention is that 
that decree was interlocutory, and could not hâve been appealed 
from. The decree established the equities, and determined that the 
appellee was entitled to a certain sum of money, to be paid primarily 
by the receiver, and, if there should prove to be no money in his 
hands, then by the purchaser. There was no decree against the 
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purtehasér. Wkether there. shouia be one, ànd: tke amount thereof, 
depended upôn a contingency not then resolved. And this ap- 
pears to hâve been the understanding both of the court and of the 
appellee, for the appellee subsequently moved the court, upon the 
showing that the receiver had no moneys wherewith to pay his 
claim, for a decree requiring the présent appellant to pay it. The 
decree of June 1, 1893, veas therefore the final decree, and that of 
June 30, 1888, was, as to the appellant, merely interlocutory. To 
authorize an appeal, the decree must be final in ail matters within 
the pleadings, so that an aflarmance of the decree will end the suit. 
Craighead v. Wilson, 18 How. 199; Bostwick v. Brinkerhoff, 106 TJ. 
S. 3, 1 Sup. et 15; Parsons v. Robinson, 122 U. S. 112, 7 Sup. Ct. 
1153; Eailway Co. v. Simmons, 123 U. S. 52, 8 Sup. Ct. 58; Iron Oo. 
v. Martin, 132 U. S. 91, 10 Sup. Ct 32; McGourkey v. Eailway Co., 
146 U. S. 536, 13 Sup. Ct 170. 

We are of opinion, therefore, that the appellant hère was not con- 
cluded by the decree of June 30, 1888, or by the order of February 
3, 1892, overruling the motion for rehearîng, and that the présent 
appeal was prôperly taken from the final decree of June 1, 1893, 
awarding judgment against the appellant for the amount of the 
appellee's daim. The judgment must be reversed. 



Upon Pétition of the Appellee for Rehèaring. 
(May 31, 1894.) 

JENKINS, Circuit Judge. The argument for the appellee resta 
upon misconception of the terms of the decree. It assumes that 
the court directed the sale of the road at the upset price of |175,000, 
the purchaser taking title subject to such claima as had been or 
might be adjudged to be prier in equity to the trust deed. If this 
were so, the court committed manifest error in directing the appli- 
cation of the proceeds of sale to the payment of any of the adju- 
dicated claims. The contention rests on fundamental error, render- 
ing vicious the whole argument. The decree directs a sale ûxing 
a minimum price to be received, but does not subject the title of 
the purchaser to any reserved lien. It directs that, of the amount 
bid, 125,000 should be paid in cash, and that such other proportion 
of the purchase price should be paid in cash as the court may from 
time to time direct, to meet claims which the court had adjudged, 
or might thereafter adjudge, to be prior in equity to the trust deed. 
The right reserved to resell was upon f allure of the purchaser to 
comply with the order of the court in that regard; that is, in re- 
spect to the proportion and amount of the purchase price that 
should be ordered to be paid in cash. There is no obscurity in the 
language employed. There was not, as counsel suppose, any réser- 
vation of right to resell in case of f allure by the purchaser to comply 
with any order directing payment of claims in priority to the trust 
deed. The purchaser conformed to every order in respect to the 
sale, and paid the whole amount of the bid in the manner provided 
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by the decree. If error intervened in the distribution of the pro- 
ceeds, or in stating a minimum price insuiïicient to pay ail claims, 
it was not a fault to be chargea upon tbe purcbaser. We are fully 
satisfied of tbe correctness of our décision. Behearing denied. 



DEWEESB V. RBINHARD et al. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1894.) 

No. 364. 

Public Lands— Homkstbad Entby— Gbant to State— Anniilling Certifica- 
tion. 

Lands selected by a state under a grant by congress (Act Sept. 4, 1841) 
were certifled to it, and tliereafter conveyed by it and its grantees. SeV- 
eral years afterwards, a settlement waa mide thereon by one claiming un- 
der the homestead laws, but his application for entry and his final proofe 
were rejected on the ground of such previous sélection and certification. 
Héld, that he stood in no such privity with the United States as would en- 
title him to maintain a- suit to cancel the certification to the state, or to 
obtain the benefit thereof, on the ground that the lands were not subject tt> 
sélection by the state. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was a suit by James M. Deweese, Jr., against Jacob Rein- 
hard, Louisa Fieser, Louis P. Fieser, Bertha M. Kraus, and George 
C. Kraus, to quiet title to certain land. The Mil was dismissed. 
Complainant appealed. ' 

This is a suit whlch was brought by the appellant for the purpose of quiet- 
Ing his title to the N. E. % ot section 14, township No. 5, range 3, in Saline 
county, state of Nebraska. The record dlseloses the following facts: 

That the land in controvarsy, together with other lands, was selected by.the 
state of Nebraska, on March 26, 1868, under the provisions of an act of con- 
gress approved September 4, 1841 (5 Stat. 455, § 8), which granted to each 
new state thereafter admitted into the Union 500,000 acres of land for tlie 
purposes of internai improvement; that such sélection of lands was duly ap- 
proved by the secretary of the interior on March 29, 1870, who caused the 
same to be duly certifled to the state cf Nebraska on April 7, 1870; that the 
state afterwards granted 100,000 acres of land, includlng the tract now in con- 
troversy, to the Midland Pacific Eailway Company, and on July 19, 1871, ié- 
sued a patent therefor to the railway company; that the appcUees hâve since 
acquired the title of the Midland Pacific Railway Company to the premises in 
dispute, under and by virtue of several mesne conveyances, the last of which 
was a deed to the appellees, executed on November 11, 1878. Nearly flve years 
after the date of the conveyance to the appellees, to wit, on May 31, 188'!, the 
complainant settled on the tract of land now in question, claiming the right to 
make such settlement under and by virtue of the homestead laws of the 
United States. In support of his settlement; he prepared the requisite affi- 
davit, and an application for permission to enter the land as a homestead, 
and presented the same to the register of the proper land ofiSce of the United 
States at Béatrice, Neb., on May 31, 1883. The application for a homestead 
entry was forthwith rejected by the register on the ground that the lands had 
been selected by the state on March 26, 1868, and that such sélection had been 
approved by the secretary of the interior on March 29, 1870. An appeal was 
taken by the complainant from the décision of the register rcjecting the afora- 
said application, which appeal was based on the ground that the lands in dis- 
pute, at the time of their sélection by the state, lay within the 20-mile lim'ts 
of a grant made to the Burlington & Missouri River Railroad Company iù 
Nebraska by an act of congress approved on July 2, 1864, and that the sâltfe 
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were not subject to Sélection by the state of Nebraska under the act of Sep- 
tember 4, 1841 On the hearlng of the aforesald appeal before the commls- 
sloner of the gênerai Iflnd office, that offlcer afflrmed the action of the register 
In réjectlng the application for a hoihestead entry. Such order of afflimance 
was made by the commlssloner on July' 7, 1883. On a further appeal to the 
secretary of the Interior, the action of the commissioner of the gênerai land 
office was affirmed on January 18, 1884, the secretary stating, In substance, 
that the previous certification of the lands to the state of Nebraska was a final 
adjudication of ail questions pertalning to the title to the lands in controversy, 
so far as the department of the Interior was concerned. Notwlthstanding 
the foregolng proceedings, the appellant contmued In possession of the lands 
untU JÙly 6, 1888, and on that date, afterdue notice, he presented the requisite 
proofs to the register of the land office at Béatrice, Neb., that he had resided 
on and CUltivated the lands in question for a period of flve years and more 
from the date of his entry. Thèse final proofs of résidence and cultlvation 
were Ukewlse rejected by thé register, because the lands had been selected 
by, and dnly certifled to, the state of Nebraska in the years 1868 and 1870. 
The contention of the complalnant, bëfore the circuit court, was that the lands 
had been unlàwfully selected by and certifled to the state, because they were 
within the llmlts of an antécédent grant to the Burlington & Missouri Hiver 
Railroad' Ctompany. At the same tlme, however, he contended that they were 
subject: t» homestead entry, and that they had 'been duly appropriated by 
hlmseU under the provisions of the hottiestead laws. The blll contalned 
a prayer In the alternative that the complainant's title might be quieted 
agalnst the claim of the défendants, or tiiat, In lieu, thereof, it might be de- 
creed that the défendants took the légal title to the premises in controversy 
In trust for the complalnant, and that they might be required to convey the 
same to him, The bill was dismissed on final hearing for want of equity, 
whereupon the complalnant prayed an appeal to this court. 

G. M. Lambertson (J. W. Deweese, on the brief), for appellant. 
Charles E. Magoon and Charles Offutt, for appellees. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, after stating the facts as above, de- 
livered the opinion of the court 

At the threshold of this case, we are confronted with the question 
whether th.e appellant stands in such priTity with the United States 
as entitles him to maintain a suit to annul the certification of the 
land in dispute to the state of Nebraska, which act on the part of 
the secretary of the interior had the légal force and effect of a pat- 
ent. Frasher T. O'Connor, 115 U. S. 102, 5 Sup. Ct 1141. It will 
be observed from the foregoing statement that the alleged équitable 
title which the appellant seeks to enforce not only had its origin 
in a settlemént made upon the land in controversy more than 15 
years after; it had been certifled to the state in supposed compli- 
ance with the provisions of existing laws, but that such settlemént 
was also made by the appellant with fuU knowledge, actual or con- 
structive, that the state of Nebraska had issued a patent for the 
land more than 12 years previous to the attempted settlemént, and 
that in the meantime the land had been several times conveyed to 
private parties. Moreover, the appellant's application to enter the 
land as a homestead was rejected by the proper land office on the 
very day that his entry upon the land is said to hâve been made, 
because of the prier sélection of the same by the state, and, on an 
appeal duly ; prosecuted to the commissioner of the gênerai land 
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office and to the secretary of the interior, the action of the local 
' land officer in rejecting the application for entry was speedily ap- 
proved by both of those officers. There is nothlng in the record now 
before ns which shows that any offlcer of the land department at any 
time recognized the appellant's right to enter the land as a home- 
stead, or authorized the settlement thereon which he saw fit to 
make. Prom the date of his entry, on May 31, 1883, until the re- 
jection of his final proof, in July, 1888, the appellant appears to 
hâve occupied the premises without the sanction of any officer of 
the gOTernment, either express or unplied. It is insisted, however, 
that the appellant has succeeded to ail of the rights of the United 
States with respect to the land in question, and is entitled to chal- 
lenge the appellees' title thereto, notwithstanding the facts afore- 
said, because the laws of the United States gave him the right to 
appropriate the land as a homestead, which right could not be 
impaired or defeated by the ofScials of the land department, it be- 
ing land that had been unlawfully selected by the state. We do not 
dispute the gênerai proposition that a person becomes the équitable 
owner of a tract of land forming a part of the public domain, if it 
has been surveyed and placed on the market, when he makes a 
prîor settlement thereon under the homestead or préemption laws 
of the United States, and subsequently compiles with ail of the 
terms and conditions of those laws which entitle him to a patent. 
It may also be conceded that the right of a homestead or pre-emp- 
tion claimant to a patent, when he has made a lawful settlement, 
and done everything required of him to perfect his claim, cannot be 
prejudiced either by the intentional misconduct of the ofiicers of the 
land department, or by their mistakes of law or neglect of duty. 
Moreover, it may be admitted that the holder of an équitable right 
or title to a tract of land, which has been acquired in the manner 
aforesaid by a lawful settlement thereon, and by the perform- 
ance of such other acts as the law prescribes to entitle a settler to 
a patent, stands in privity with the government, in such sensé that 
he may maintain a bill to cancel a patent erroneously issued to a 
third party for the saiùe land after the setder's rights had become 
vested. Thèse principles find suflBcient illustration and support in 
the folio wing cases: Lytle v. Arkansas, 9 How. 314; Shepley v. 
Cowan, 91 U. S. 330; Barnard's Heirs v. Ashley's Heirs, 18 How. 43; 
Gunningham v. AsUey, 14 How. 377; Wirth v. Branson, 98 U. S. 118. 
But is it a necessary or even a reasonable déduction from thèse 
premises that, after the government has granted a patent for a 
tract of land forming a part of the public domain, a third party may 
then make a settlement on the same land without the consent of 
those officers of the government who are charged with the custody 
and control of the public lands and with the administration of the 
land laws, and, having made a settlement under such circumstances, 
may then maintain a bill in his own name to annul the prior grant, 
which the government, for a long period of years, has shown no 
disposition to disturb? We think that this question should be an- 
swered in the négative, both upon principle and authority. One 
who makes a homestead or pre-emption settlement under the cir- 
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fcumfetaAcÀ'Iast supposed, and with tiè knowledge that it bas been . 
pateii'ted to, and is claimed by, ânother, does so with tbe évident 
intention of tâking advantage of tbe mistakes of otbers, and, in the 
forum 6t equity; should not be allowed tbe same privilège of assail- 
ing a patent wMcb may justly bè conceded to one wbo seeks to 
enforce an équitable title to land, tbat bad its origin in a settle- 
ment made before the governmerit parted witb tbe légal title. In 
the former case, a person who màkes a settlement with knowledge 
of a prior grant tbereby places himself in an attitude of open 
hostility to the executive department of the government, usually 
for the purpose of speculating on a flaw in bis neighbor's title; and, 
wbUe occupying that attitude, we think tbat be should not be 
allowed, as complainant in a suit in çquity, to challenge the validity 
of the prior grant, whicb it may be inexpedient, and clearly inéqui- 
table, to càll in question. Cragin v. Powell, 128 U. S. 692, 700, 
9 Sùp. Ot. 203. The government ougbt to bave as much discrétion 
as a private grantor, in determining whether it will assail the 
vaildi^ of its own grant, especially in cases like tbe one at bar, 
wbere no rîght bad attached in favor of third parties when the 
grant was made. If there is a defect in the appellees' title, congress 
inay deem it both expédient and just to remedy the defect by appro- 
priate législation; and no one can doubt its power to do so, notwith- 
standing the title asserted by the complainant, in view of the circum- 
stances under whicb tbat title was acquired. 

We think that the authorities fuUy support the foregoing views. 
In Cooper t. Eoberts, 18 How. 173, the plaintiff claimed a tract of 
land under a patent issUed by the state of Michigan, whicb was oc- 
cupied by the défendant as minerai land, under a lease executed 
by the secretary of war. It was held that^he land bad been law- 
fuUy appropriated by tbe state, as school land, at the date of its 
patent, under an act of congress grahting to the state the sixte enth 
section in each township for the maintenance of public schools. 
Thereupon, the défendant sought to impeach the patent on the 
ground that it bad been issued in violation of the laws of Michigan. 
But the court said, speaking through Mr. Justice Campbell, that 
the défendant did not claim in privity with the state of Michigan, 
and was not in a position to question the validity of its grant; that, 
as the state bad not seen fit to complain of the patent, the défendant 
could not be heard to do so. In the case of Spencer v. Lopsley, 20 
How. 264, 273, the same principle was reaflfirmed and applied. In 
that case the plaintiflf claimed under a title whicb bad emanated 
from the states of Coahuila and Texas years before tbe défendant 
bad made a settlement on the premises in dispute. The défendant 
attempted to impeach tbe grant on whicb the plaintiff relied be- 
cause it bad not been executed in conformity with the laws of tbe 
state or sovereignty from whicb it bad emanated; but tbe court 
said, again speaking through Mr. Justice Campbell, that be was a 
mère volunteer, who bad entered on the land after it was granted, 
and that he bad no commission to challenge a grant whicb tbe state, 
for a quarter of a cehtury, bad not seen fit to disturb. The case of 
Beard v. Federy, 3 Wall. 478, also seenis to us to bave an important 
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bearîng on the point at issue. In that case the act of congress au- 
thorizing the issuance of the patent under which the plaintiff 
claimed provided that the patent should be "conclusive between 
the United States and said claimants only, and should not affect 
the interests of third persons." But the suprême court held that 
the term "third persons," as used in said act, did not embrace ail 
persons who might assert a title to the land corered by the patent, 
but only such persons as might hâve acquired a superior équitable 
title thereto by acts done before the patent was issued, and that, 
as against ail other persons, a patent issued under the provisions 
of the act was conclusive, and not subject to attack. It was also 
held in Field v. Seabury, 19 How. 323, — and the doctrine is now 
well established, — ^that a patent for land can only be impeached for 
fraud at the suit of the government. See, also, to the same effect, 
Smelting Co. v. Kemp, 104 U. S. 636, 657; Vance v. Burbank, 101 U. 
S. 514; Crommelin v. Minter, 9 Ala. 594; DoU v. Meador, 16 Cal. 
295. It wiU be found, we think, on a critical examination of ail of 
the fédéral adjudications, that in no case has a person who had 
a merely équitable claim to a tract of land as yet been allowed to 
maintain a biU to cancel a patent, or to quiet his title, as against 
an outstanding patent issued to a third party for the same land, 
or to hâve the patentée adjudged to be a trustée of the légal title, 
unless the équitable title asserted by the complainant had its origin 
in a settlement made upon the land before the patent was issued, 
and before the patentée had done any act with a view of appro- 
priating the property, and securing a patent therefor. In no case 
does it appear that a Mil of the présent nature has been successf ully 
prosecuted by a claimant whose rights had their origin years after 
the goremment had parted with the légal title. In making this 
statement, we hâve not overlooked the décision in Doolan v. Carr, 
125 U. S. 618, 8 Sup. Ct. 1228, on which the appellant's counsel places 
much reliance. In that case it was decided that a défendant in a 
suit in ejectment had the right to show by appropriate évidence 
that the patent under which his adversary claimed was utterly 
void. The court appears to hâve sustained the admissibility of such 
évidence, in obédience to the old and familiar rule that in an 
ejectment suit the plaintiff always exposes his own title to attack, 
and must recover altogether on the strength thereof, rather than on 
the weakness of his adversary's title. 13ut we do not understand 
that the court intended to go beyond that point, or to hold that a 
homestead claimant may maintain a bill in equity to cancel, or to 
obtain the benefit of, a patent issued to a third party, when, as in 
the présent case, the settlement on which the claimant relies was 
made without the sanction of the ofiicers of the land department, 
and years after the patent in question was issued. That view of the 
case seems to us to be utterly irreconcilable with sound doctrine 
and the décisions heretofore cited. 

Our conclusion is that the complainant's bill was properly dis- 
missed for the reasons herein stated, and, without deciding the 
•other questions that are presented by the record, the decree of the 
circuit court will be affirmed. 
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ANDREWS et al. ▼. NATIONAL FOUNDRY & PIPE WORKS, Wmlted. 
(Circuit Court of Appeals, Seventh Circuit. January 11, 1894,) 

No. 92. 

1. Watbr CoMPANiES—MoRTOAQE— Franchise. 

A water company mortgaged, wlth covenants of warranty, "ail the 
rlghts, privilèges, immunitles, franchises, and powers which were granted 
In and by" a certain city ordinance. Hdd, that the mortgage covered ail 
franchises owned by the company and enumerated in said ordinance, 
whether the same were in fact granted by the city or by the state. 

2. Municipal Corpobations— Powbe to Qbant— Franchise— Water Company. 

A city whose charter gîtes It "the gênerai powers possessed by municipal 
corporations at common law," and also glves It express power "to provide 
for, the érection of waterworks," bas power to grant to a corporation a 
franchise to supply the Inhabltants of lie city with water. 

8. Appeal — Appellatb Jurisdiction— Prbliminabt Injunction. 

A prellmlnary injunctlon made upon a prima facle showlng Is an "Inter- 
locutory order" of injunctlon, from whlch an appeal to the circuit court of 
appeals wlU lie. Rlchmond v. Atwood, 5 U. S. App. 151, 2 C. C. A. 596, 
and 62 Fed. 10. 

4. Samb— Efpbct op Reversai* 

A décision on appeal, reverslng an order granting a temporary Injunc- 
tlon, is concluslve only of the rlghts of the parties upon the showlng 
made In support of the order. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Creditor's bill by the National Foundry & Pipe Works, Limited, 
against the Oconto Water Company, S. D. Andrews, W. H. Whit- 
comb, Charles 0. Garland, F. H. Todd, George W. Sturtevant, Jr., 

5. W. Ford, Matt S. Wheeler, A. J. Elkins, N. S. Todd, Minne- 
apolis Trust Company, Oconto National Bank, City of Oconto, and 
Oconto City Water-Supply Company. 

An order was entered appointing a receiver for the property of 
the water company and restraining the défendants from interfering 
therewith. Défendants Andrews and Whitcomb appeal. 

This appeal is from a prellmlnary order of injunction granted in connection 
wlth an order appointing a receiver of the property and efCects of the Oconto 
Water Company. By the terms of the order, the appellants, Andrews & 
Whitcomb, wlth others, were restrained "from holding, managing, or interfer- 
ing in any way wlth the rights, franchises, property, rents, profits, bonds, and 
affairs of said Oconto Water Company and the said water plant in the hands 
of said receiver, and from assertlng any rlght, title, or interest In the property 
or the rents, issues, and profits thereof, untll the further order of the court" 
When this order was made, Andrews & Whitcomb were in possession of the 
waterworks, clalmlng tltle by purchase at a foreclosure sale under a mortgage 
made to them by the Oconto Water Company to secm-e the repayment of 
money loaned whlch was used In the construction of the plant The appellee, 
at whose instance the receiver was appolnted and the injunction granted, was 
a judgment créditer whose exécution had been returned unsatisfied. For a 
detailed statement of the facts, référence is made to the opinion delivered in 
the circuit court, reported In 52 Fed. 29. The mortgage under which the ap- 
pellants assert tltle was executed in pursuance of the contract of September 
13, 1890, whereby it was agreed that there should be a transf er In trust to th'î 
appellants "of the Oconto waterworks franchise as issued to said Oconto Wa- 
ter Company;" but, by Its own terms, the mortgage or deed of trust was of 
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"ail the rights, privilèges, Iffliminlties, franchises, and powers, of whatsoever 
name or nature, which were granted unto thé said Oconto Water Company in 
and by that certain ordinance passed by the common council of said clty on 
the ninth day of July, A. D. 1890, being ordinance No. 153," etc.; following 
which the mortgage proceeds to say: "To hâve and to hold the said rights, 
privilèges, Immunities, franchises, and powers, and each and ail thereof, unto 
the said Andrews & Whitcomb, and unto their heirs and assigns forever; and 
the said Oconto Water Company, for itself and its successors, hereby cove- 
nants and agrées to and with the said Andrews & Whitcomb that It has good 
right and lawful authority to sell, assign, transfer, and set over in the manner 
aforesald ail of said rights, privilèges, immunities, franchises, and powers, and 
that it Is the owner and holder of ail thereof on the date hereof." The first 
section of the ordinance contains the granting clause, and reads as foUows: 
"Section 1. That the Oconto Water Company, its successors and assigns, be 
and are hereby authorized, subject to the limitations herein or by law pro- 
vided, to construct, own, maintain and operate water-works in the city of 
Oconto, to lay pipes for the carrying and distributing of water in any of the 
streets, avenues, alleys, lanes, bridges or public grounds of the city as now 
or may hereafter be laid out, to acquire and hold as by law authorized any and 
ail reâl estate easements and water rights necessary to that end and purpose, 
with ail necessary and proper buildings, weUs, conduits or other means of ob- 
talnlng water supply, with ail necessary machinery and artaciimenta thereto to 
supply the clty and inhabitants thereof with good and wholesome water, suit- 
able for fire and domestlc purposes, and for this purpose may enter upon any 
Street, avenue, alley, lane, stream, bridge or public ground under control of 
the city, to take up any pavement or sldewalk thereon, and make such exca- 
vations as may be necessary for the laying of such pipe and attachments; 
provlded, that sùch use of such ground be made with the least practical in- 
convenience to the Inhabltants of said city; that such excavations be guarded 
by barricades wherever necessary and lighted at night, and that such side- 
walk, pavement or excavation be replaced by and at the expense of the gran- 
tee, its successors or assigns. In as good condition as bef ore, as nearly as prac- 
ticable, and with the least possible delay. Said grantee and its successors or 
assigns shall assume aU risk of accidents arislng from the construction anc^ 
opération of said water works and shall save the city harmless from ail dam 
âges therefor." The city of Oconto by Its charter (chapter 56, Laws Wis, 
1882) is glven "the gênerai powers possessed by municipal corporations at com- 
mon law," and among other specified powers is authorized "to enact, enforce, 
alter, amend and repeal ordinances, rules and by-laws, for the benetit of the 
trade, commerce and health," and "to provif - for the érection of water-works 
for the supply of water to the inhabitants of the city." By section 930a of 
■chapter 125 of the Acts of 1879, every city of Wiseonsin was authorized "to 
permit," subject to rules and conditions of its own choice, "the laying of pipes 
in the streets and alleys and the maintenance and use of such pipes for the 
purpose of conveying water," etc. 

The Oconto Water Company was incorporated .Tuly 8, 1890, under the gênerai 
law of the state, which required the articles of incorporation to contain a 
statement "of the business or purposes" of the organization; and, in compli- 
ance with that requirement, the articles stated that this company was formed 
"for the purpose of constructing and operating a system of waterworks within 
the city of Oconto, in Wiseonsin, for supplying said clty and its inhabitants 
with water for protection against flre, and for domestlc, manufacturing, and 
other purposes." TJpon an analysis of the several statutes and the ordinance 
referred to, the court below reached the conclusion tliat the water company 
received Its franchises directly from the state and not from the city under 
the ordinance mentioned, and that the mortgage, and the decree of foreclosure 
and sale thereunder, limited as they were by their terms to franchises granted 
by the ordinance, vested the appellants with no interest In the property or 
franchises of the water company. Upon this point the court said: "At the 
threshold of the Inquiry, the court is confronted with the question what 
rights Andrews & Whitcomb acquired under the agreement of September 13. 
1890, the Instruments executed pursuant thereto, and the foreclosure of the 
rights thereby acquired. The grant to them was of 'ail the rights, privilèges, 
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Immtmitles, and powers, of whatever name or nature, Whlch were granted 
unto the said Oconto Water Company by the ordinance of the dty of Oconto.' 
What rlghts could the el^ lawfuUy grant, and what were granted î The so- 
lution of the questions dépends upon the powers conferred upon that muni- 
cipality. The city by its charter is vested with the gênerai powers possessed 
by municipal corporations at common law, and wlth certain governmental 
powers speclflcally deflned in Its charter, and with authorlty to enact and en- 
force ordlnances under the 'gênerai welfare' clause usual in charters of muni- 
cipal corporations, and spécifie power Is vested touching various matters of 
municipal concern. Laws Wis. 1882, c. 56, The gênerai power is conferred 
upon clties to borrow money and to Issue negotlable bonds for the purchase or 
érection of waterworks. Eev. St Wis. § 942. By chapter 125, Laws 1879 (Sanb. 
& B. St. § 930a), the common councU of every city Is authorlzed to permit, 
subject to such raies and régulations as may be Imposed, the laylng of pipes 
in the streets of the city, and their maintenance and use, for the purpose of 
conveylng water or steam under the surface of the streets. By the gênerai 
statute entltled 'Of Clties' (Laws 1889, c. 326; Sanb. & B. St c. 40a), clties are 
authorlzed to own and operate waterworks, and to legislate on ail matters 
with référence to their construction, opération, management, and protection 
(section 925N). In the chapter entitled 'Organization of Corporations' (Rev. 
St. Wis. c. 86), under whlch the Oconto Water Company confessedly had 
belng, it Is enacted that 'any corporation formed for the purpose of construct- 
ing and operating water-works in any city or village of this state may make 
and enter into any contraçt wltli such city or village to supply such city or 
village with water for flre and other purppses upon such terms and conditions 
as may be agreed upon, and may, by the consent of, and In the manner agreed 
upon, wlth the proper authorlty of such city or village, use any street, alley, 
lane, park, or public grounds for laylng water pipes therein; * * * and any 
such city or village may, by contraçt duly executed by the proper authoritles, 
acquire the rlght to use the water supplied by such corporation, or such por- 
tion thereof as it may désire, upon such terms and conditions as may be 
agreed upon by such corporation and the authoritles of such city or village.' 
Section 1780, as amended. Thèse are ail the statutory provisions whlch I hâve 
been able to flnd touching the question of municipal authorlty and corporate 
franchise hère presented. 

"It may be difflcult to enumerate the common-law powers of a municipal 
corporation. It Is certain, however, that the conferrlng of franchises upon 
other corporations Is not one of tliem. Under its charter, by a well-known prin- 
ciple of law, It ean exercise rio power not expressly granted or fairly to be 
Implled. It may be that, by virtue of its duty to care for the public health 
and safety, a city has the power to contraçt foi" a supply of water; but it can- 
not, wlthout express législative authorlty, construct, maintain, or operate wa- 
terworks. Dill. Mun. Corp. (4th Ed.) § 27. Without like authorlty It cannot 
grant exclusive rlght to use the streets, and a distributing plant located In the 
streets is esseutially a monopoly. The right to use the pubUc highways for 
gas pipes or water mains rests in législative authorlty, clir> cted, grantod, or 
delegated to municlpalities. So, likewise, the right to operate waterworks 
is of législative origin, and can only be conferred by a municipal corporation 
when expressly authorized by the suprême législative power of the state. It 
cannot be doubted that the common council of the city of Oconto, m the enact- 
ment of the ordinance in question, entertalned a broad and generous view of 
Its own powers. It was pleased to confer, or attempt to conter, upon this wa- 
ter Company, the power 'to construct, own, maintain,>and operate waterworks 
in the city of Oconto, * * "■ to acquire and hold, as by law authorized, ail 
real esta te, easements, and water rights necessary to that end and purpose, 
wlth ail necessary and proper buildings, with conduits or other means of ob- 
taining water supply, with ail machinery and attachments thereto,' in addition 
to the rlght to use the streets and public grounds of the city for its water 
mains and pipes, and undertook to regulate contracts and dealings between 
the water company and the Inhabltants of the city, uslng water, and to be- 
stow upon the company the rlght of aecess to the homes of consumers of wa- 
ter, and to regulate its exercise. If the rlght to confer thèse great privilèges 
and franchises, and to exercise inqulsitorlal powers, can be pointed ont, the 
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ordinanee is effective to the end deslgned. No ordinance, however, can en- 
large, vary, or diminish the powers of a munlclpality. 

"Whence came that power? I find no législative warrant for It. Tlie char- 
ter of the City does not conter it. No gênerai law applicable to the clty of 
Oconto grants it. The chapter entitled 'Of Cities' (Sanb. & B. St. c. 40a) was 
enacted in 1889 (Laws 1889, c. 326). It provides that no city then Incorporated 
shaU be affiected by the provisions of the act, unless it shall adopt the same 
for its government in the manner provided. Sanb. & B. St. § 925d. The 
présent charter of the city of Oconto was enacted in 1882. Laws 1882, c. 56. 
There is no suggestion in the record that the city of Oconto has ever adoptcd 
the provisions of the gênerai law, and we are not at liberty to assume that it 
has. Failing such adoption, the city is not afCected by, and dérives no power 
from, that gênerai law, assuming that the chapter has relation to waterworks 
owned and operated by a corporation other than the mimicipality, which may 
be doubtful. The city is therefore only authorized to permit the laylng of 
pipes in the streets, and their maintenance and use. Sanb. & B. St. § 930a. 
That is not a grant of power to bestow a franchise, but permission to suffer 
an easement. The law of its incorporation confers upon the Oconto Water 
Company its franchise (1) to own and operate the waterworks; and (2) to use 
the streets of the city. Id. § 1780. The former power is without condition; 
the latter is subject to the assent of the municipality. The practical efflcacy 
of the franchise may dépend upon the discretlonary act of the city. The fran- 
chise is not, however, derived from that discrétion, but from the will of the 
législature. The law authorizes the city to assent to the exercise of a power 
granted by the statute. The grant of power to the water company, as to the 
use of the streets, becomes operative only upon the happening of that contin- 
gency of municipal assent. That is not a grant of power to a city to conter a 
franchise. Sims v. Railway Oo., 37 Ohio St. 556. The matter is somewhat 
analogous to the case of an act of the législature taklng efCect only upon the 
assent of the people expressed at the poils, which is now generally hold to ba 
valid, upon the ground that the law dérives its potency from législative wiU, 
and not from the assent of the poil. So, hère, the right to use the streets 
was conferred upon the Oconto Water Company by the law of its incorpora- 
tion, subject to the contingency of the assent of the city. The franchise éma- 
nâtes from the législature, not from the municipality. The ordinance is not 
an exercise of législative power, but of the right to contract City of In- 
dianapolis v. Gas-Light Co., 66 Ind. 396. 

"The case of State v. Madison St. Ry. Co., 72 Wis. 612, 40 N. W. 487, is not 
In conflict The ruling there was to the efCect only that, considering the terms 
of Rev. St. Wis. § 1862, the provisions of the ordinance there under review, 
by force of the statute, became part of the law of the incorporation of the 
railway company, and for violation of such provision an action could be main- 
tained by the attomey gênerai to vacate the charter or annul the existence of 
the railway company, under the provisions of Id. § 3241. Applying the 
doctrine of that case to the one In hand, the most that can be said is that 
the conditions of the assent of the city to the use of its streets inhere in and 
are part of the law of incorporation of the défendant water company. None 
the less, however, are its franchises derived from the législature, and not from 
the municipality. It is also to be noticed that there is a marked différence in 
the statute under considération in that case and those in question hère. Sec- 
tion 1862, there considered, provides that 'any municipal corporation * * • 
may grant to any such corporation [a street-ra ilway corporation] such use, 
and upon such terms as the proper authoritles shall détermine, of any streets 
or bridges. * * • Every such road shall be subject to such reasonable rules 
and régulations * * * as the proper municipal authorities may by ordi- 
nance from time to time détermine.' There the législature does not directly 
grant to the railway corporation any power to use the streets, but delegates to 
the municipality the right to grant the power. Hère the power is in terms 
conferred by the législature upon the water company, subject to the assent of 
the municipality. There the street railway is subject to constant municipal 
control. Hère the water company is independent of municipal direction ex- 
cept in the use of the streets. It is, I think, clear that the power possessed 
by the city of Oconto was only to yield its assent to a législative grant of the 
v.6lF.no.8— 50 
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■use of Its strefets, and to contract for a supply 6f water. The franchises of 
the water company were conferred by the législature of the state, and not by 
the ordinance of the city. 
"ïîie question then recurs, what rights passed to Andrews & Whiteomb 
. under the instruments of transfer and their foreclosure? By thelr terms they 
corivey or asslgn only such rights and privilèges as were granted the watei- 
compàny by the ordinance of the city. No other franchise or rights are 
attempted to be conveyed. If the right to the use of the streets may be sald 
to hâve prçceeded from the municipallty, it was, standing alone, a mère ease- 
ment. The transfer of such naked rIght could not carry with it the owner- 
shlp of the mains, nor the tltle to the plant as an entirety, nor the franchise 
to opérate the plant, nor to the land upon which the plant was sltuated. So 
that if It be true, as Is hère claimed, that a nalied franchise is transmissible, 
that the franchise Is the main and the plant the Incident, and that a transfer 
of the former carrles wlth It the tltle to the tangible property essential to its 
use and bénéficiai enjoyment, It still remalns that hère there was no transfer 
of the franchise to operate the plant, and consequently no transfer of tangible 
property. It therefore results that the claim of Andrews & Whiteomb to the 
plant is unfounded In law, and Its possession by them wrongful as agalnst 
the complalnànt." 

W. H. Webster, for appellants. 
Gteorge H. Noyés, for appellee. 

Before WOODS, Circuit Judge, and BUNN and BAKER, District 
Judges. 

WOODS, Circuit Judge (after stating the facts). Without regard 
to the question whether the Oconto Water Company received its fran- 
chises directly from the state, or indirectly through the city of 
Oconto, by force of the ordinance which purported to grant them, 
we are of opinion that the mortgage in question may be upheld. 
The appellants, it is not disputed, advanced large sums of money 
to the water company in the belief that they were receiving a valid 
security; and, while they are presumed to hâve known the law, 
it is not to be presumed, if there is reasonable escape from it, that 
«ither party to the transaction intended a vain thing. "Interpretatio 
facienda est ut res magis valeat quam pereat;" and other familiar 
maxims lend support to the requirement that a contract or deed shall 
be so construed as to hâve effect rather than so as to be made void. 
By the literal terms of the mortgage and of the decree of foreclo- 
sure, upOn which the title of the appellants dépends, there was a 
conveyance or assîgnment of "ail the rights, privilèges, immunities, 
franchises, and powers, of whatever name or nature, which were 
granted in and by that certain ordinance," etc., and if, upon a 
proper interprétation of the statutes touching the question, no 
mortgagable right, privilège, or franchise was granted in or by 
the ordinance, as distinguished from a direct grant by the state, 
then by a strict construction the mortgage was, as it was held to 
be, ineffective and meaningless. But not by the words alone should 
a writing be interpreted. "The rule is to regard the intention, rather 
than the words;" and hère the évident intention, deducible from the 
whole instrument, was to mortgage the rights and franchises which 
the ordinance granted in terms, or which it purported to convey. The 
resolution whereby the water company declared its acceptance of the 
ordinance, and "of the franchise thereby granted," shows that both 
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parties entertained an equally broad and gênerons view of the powers 
of the common council of the city in the premises; and, when the deed 
of trust came to be drawn, it was only natural that for certainty 
of description référence should be made to the ordinance by which 
the rights of the company were deflned, and, as the parties sup- 
posed, were granted. And even if this supposition was mistaken, 
must it be held that the entire purpose of the parties failed and that 
notwithstanding the covenant of the water company that it was 
"the owner and holder," and had "good right and lawful authority" 
to make transfer and sale "of said rights, privilèges, immunities, 
franchises, and powers," "in the manner aforesaid," yet the instru- 
ment is a total nuUity? Indeed, why should it not be held that by 
that covenant the water company is estopped to deny that its fran- 
chises were granted by the ordinance? ' Or must it be said that the 
covenant covers only rights and franchises which were granted by 
the ordinance, and, like the granting clause, is itself void because 
no franchise came to the company in that way? It would seem 
more reasonable, the ordinance having been made a part of the 
deed by référence, as if copied into it, to treat the covenant as 
covering the rights and privilèges named in the ordinance, whether 
derived from one source or another. To say the least, upon the 
whole instrument, it is only reasonable and in accord with the 
canons of construction to read the expression, "which were grant- 
ed," etc., as if it were, "which in terms were granted unto the said 
Oconto Water Company in and by that certain ordinance," etc. 
The added words are fairly implied, and the addition, without doing 
violence to any part of the writing, gives eflect alike to the words 
of grant and covenant, and accomplishes the évident purpose for 
which the deed was executed. 

But, if compelled to put upon its terms a strict and literal con- 
struction, we should still consider the mortgage valid, because we 
are not able to agrée that the Oconto Water Company, by force 
of the ordinance, received no right, privilège, or franchise which 
was capable of being mortgaged, and which could be properly 
described as granted in or by the ordinance. While "it is essen- 
tial to the character of a franchise," as was held in Bank v. 
Earle, 13 Pet. 595, "that it should be a grant from the sovereign 
authority, and in this country no franchise can be held which is 
not derived from a law of the state," and while the right to the use 
of the public streets of a city by a gas company or water company, 
for the purpose of laying down its pipes, is generally considered to 
be Buch a franchise, it is well settled that the législature of a 
state may confer the power to grant such franchises upon munici- 
pal corporations; though, when so granted, they are, nevertheless, 
to be regarded as derived from the state. The question hère, tliere- 
fore, is not whether the franchises of the Oconto Water Company 
were obtained from the state; they necessarily came, directly or 
indirectly, from that source. It is whether or not the common 
council of Oconto had been given the power to grant such fran- 
chises, and in this instance did grant those named in its ordinance. 
Without that ordinance, it is clear the water company could not 



788 FEDERAL REPOETEB, Vol. 61. 

lawfully hare laid its pipes in the streets of thé city, nor hâve 
put into practical effect its "franchise to operate the plant,"— if it 
can be said to hâve had such franchise, by reason merely of its 
act of incorporation, and before the ordinance was passed. The 
city of Oconto, by its own charter, had the power, and therefore 
was under the duty, of caring for the public health. That power it 
could employ in any reasonable way; if it chose, for instance, by 
contracting for a water supply through pipes laid in the streets. 
The making of such a contract would, of necessity, carry with it 
the right, on the part of the contractor, to lay the pipes and to 
operate the plant. Such right is a franchise, and, the making of 
the contract operating by necessary implication as a grant of the 
privilège or franchise, the power given to make the contract was 
power to grant the franchise. But, besides the power to provide 
for the health of its inhabitants, the city of Oconto had the ex- 
press power, apparently not brought to the attention of the court 
below, "to provide for the érection of waterworks for the supply of 
water to the inhabitants of the city." We do not agrée with the 
suggestion of counsel that by this provision the city had no right 
to contract for a supply of water, and was authorized only to con- 
struct and operate a plant of its own. The authority extended to 
any reasonable method; and it foUows that, before the Oconto 
Water Company was incorporated, the city of Oconto, by its own 
charter, had power, from the state, to grant franchises like those 
in question to any person or body capable of receiving them. By 
its act of incorporation the Oconto Water Company came into be- 
ing, endowed, not with the right to establish and operate water- 
works in Oconto, but with capacity to receive and exercise that 
right or privilège upon such terms as the city should consent to 
grant. But, though capable of receiving, it could acquire no com- 
plète or effective right or franchise without the consent, and there 
is no impropriety, légal or verbal, in saying without the grant, of 
the city. The ultimate source of such franchises in ail cases being 
the state, the différence between a municipal power to grant them 
and authority to contract for or to consent to the exercise of them 
is a différence of words rather than of substance. The language 
of the court of appeals of New York in the case of People v. O'Brien, 
111 N. Y. 1, 18 N. E. 692, is pertinent Speaking of the Broadway 
Surface Railroad Company, the court said: 

"On May 13, 1884, that company flled artides of association and became In- 
corporated as a Street railroad company imder the provisions of chapter 
252 of the Laws of 1884, a gênerai act passed to authorize the formation of 
such corporations, pursuant to the mode Introduced by the amendment to the 
constitution of 1874. By such Incorporation the company became an artlflclal 
being, endowed with capacity to acquire and hold such rights and property, 
both real and Personal, as were necessary to enable it to transact the business 
for which it was created, and allowed to mortgage its franchises as security 
for loans made to It, but having no présent authority to construct or operate 
a railroad upon the streets of any municipality. This right, under the con- 
stitution, could be acqulred only from the city authorities, and they could 
grant or refuse it at their pleasure. The constitution not only made the con- 
sent of the municipal authorities indispensable to the création of such a right, 
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but, by implication, conferred authorlty upon them to grant the consent, upon 
sucb terms and conditions as they chose to Impose, and upon the corporation 
the right to acquire it by purchase." 

So, hère, not by reason of a constitutional provision, but by 
statute, the nltimate efficient riglit could be acquired only by act 
and consent of the city authorities, which they could grant or 
refuse at their pleasure. 

Whether or not, and to what extent, the mortgage of the franchises 
covers the plant of the company, need not now be considered. 

The objection is made that the statute authorizes an appeal 
only from an "interlocutory order" of injunction granted "upon a 
hearing in equity;" that the order in this case was a preliminary 
one, made upon a prima facie showing, and is not appealable; but 
we concur in the opinion of the court of appeals for the flrst cir- 
cuit that the statute was infended to extend the right of appeal 
"to ail that class of interlocutory orders or decrees [of injunction] 
which interfère with the possession of property or operate in the 
restraint of trade." Richmond v. Atwood, 5 U. S. App. 151, 2 C. 0. 
A. 596, and 52 Ped. 10. The order granting an injunction should 
be set aside, and it is so ordered. 



On Eehearing. 

(June 11, 1894.) 

Before HARLAN, Circuit Justice, WOODS, Circuit Judge, and 
BUNN, District Judge. 

WOODS, Circuit Judge. "A rehearing is asked for the pur- 
pose," says the pétition, "of ascertaining definitely whether the fol- 
lowing material questions are involved in the appeal, and, if so, 
whether they hâve been in whole or in part determined by the 
opinion filed or the décision rendered upon the hearing: First. 
Does the so-called 'mortgage of the franchise' cover the plant and 
other tangible property of the Oconto Water Company now in the 
hands of the receiver, and, if so, to what extent? Second. Should 
the order granting the injunction be whoUy set aside, or only mod- 
ified so far as it affects the rights or interest of Andrews and 
Whitcomb in the franchise? Third. Should the one hundred thou- 
sand dollars of bonds ordered delivered over to the clerk of the 
court as void be returned to Andrews and Whitcomb? Fourth. 
Was the so-caUed 'mortgage of the franchise' a valld instrument? 
Fifth. If such instrument was valid, was the same so foreclosed, 
and the franchise covered thereby so sold, as to give to Andrews 
and Whitcomb the title to, and right of possession of, any property 
held by the receiver?" 

We do not deem it necessary, or perhaps proper, to speak more 
definitely in respect to any of thèse questions. The granting or 
refusai of an injunction or restraining order pendente lite has al- 
•ways been a matter of judicial discrétion on the part of the court 
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or judge whoBe order was sought. K refused in the first instance, 
it might be granted at a later stage of the case or at the final hear- 
ing, and, if granted when asked, it might afterwards be reroked 
or modifled, and at the final hearing be denied or made perpétuai; 
and we are of opinion that it was not intended by the récent statute, 
■wbich for the first time gave a right of appeal from interlocntory 
orders of injunction, that a décision upon the appeal from such an 
order shQuld be conclusive upon the court in the further progress 
or in the final détermination of the case. AU that should be 
conclusiTely determined by such an appeal, we think, is that the 
order appealed from was a proper pne when made, and therefore 
should be afflrmed, subject to the discrétion of the court thereafter 
to modify or annul it; or that, when made, the order was an im- 
proper one, and should be reversed or modifled, subject likewise 
to the discrétion of the court, upon a new or further showing, in- 
voking the application of différent rules or principles, to reinstate 
the order in the original or modified form, and at the final hearing 
to consider or reconsider aU questions involved, whether of law or 
of fact, and give such judgment or decree as should seem right. 
From that judgment the aggrieved party would of course hâve the 
right to appeal and to obtain thereon a décision in ail respects final. 
Notwithstanding the rule in respect to final judgments that, on 
a mandate from the suprême court affirming a decree, the cir- 
cuit court must exécute its decree as aflfirmed (Durant v. Essex 
Co., 101 U. S. 555), it has been decided that the afiirmance of an 
interlocntory order of injunction does not operate to deprive the 
circuit court of its inhérent power to suspend the injunction, when- 
ever the ends of justice call for the exercise of such power (Edison 
Electric Light Co. v. U. S. Electric Lighting Co., 59 Fed. 501, 8 C. C. 
A. 200) ; and by the same principle, we thint j a décision on appeal 
reversing or modifying such an order should be. deemed conclusive 
only in respect to the particular order reviewed, and that in the 
further progress and upon final hearing of the case in the circuit 
court the opinion and ruling on the appeal should be regarded as 
advisory only, — ^more or less controlling, according to the circum- 
stances. In this case the circuit court looked upon the mortgage 
ofthe appellants as a nuUity. For the reasons given in the opin- 
ion, this court reached the opposite conclusion. But if, instead 
of the positive conviction declared, we had entertained grave doubt 
upon the point on which the question tumed, it would hâve been 
our duty to rule just as we did, because an injunction before 
final hearing should be allowed only when the right to it is clear. 
Standard Elevator Co. v. Crâne Elevator Co., 6 C. C. A. 100, 56 Fed. 
718. It is plain, therefore, that our décision did not involve, and 
should not be regarded as, a technical and final adjudication, for 
the purposes of the case, of the points which we considered in reach- 
ing our conclusion that the order of the circuit court was wrong, 
or of the questions propounded in the pétition for rehearing. 

The question romains, ,what should be the scope of the man- 
date? It is not necessary to consider whether or not under the statute 
an appeal may be had from an order appointing a receiver. On that 
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question, see Construction Co. v. Young, 59 Fed. 721, 8 C. C A. 231 ; 
Dudley E. Jones Co. v. Munger, etc., Co., 2 U. S. App. 188, 1 C. C. 
A. 668, 50 Fed. 785; Kicliniond v. Atwood, 2 C. C. A. 596, 52 Fed. 
10; Pennsylvania Co. v. JacksonviUe, etc., Ey. Co., 55 Fed. 131, 5 C. 
C. A. 53; American Const. Co. v. Pennsylvania Co., 148 U. S. 372, 
13 Sup. et. 758. The appointaient in tliis case was of a receiver 
of tlie property of tlie Oconto Waterworks Company, and of tliat 
the appellants cannot complain. The wrong done them was in 
ordering them to surrender to the receiver the possession of the 
waterworks plant of which they were in possession, claiming title 
under the foreclosure sale, in directing the receiver to take pos- 
session thereof, and in enjoining them against asserting title or 
«laim to the property. Thèse features of the order are prohibitory 
or mandatory in character, and subject to review upon appeal. 
The order whereby certain bonds were required to be delivered to 
the clerk involves no présent harm to either party, and need 
not be disturbed. The mandate therefore will be that those por- 
tions of the order of the circuit court whereby the receiver was di- 
rected to take and the appellants to surrender possession of prop- 
erty, excepting the bonds aforesaid, and the appellants enjoined 
from asserting title, be set aside, and that the possession be re- 
atored to the appellants, unless for some cause, not apparent in 
the record before us, the possession of the receiver should be cou- 
tinued. The pétition for a rehearing is overruled. 

BAKEE, District Judge, who participated in the original deci- 



ADKINS V. w. & J. SLOANB. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1894.) 

No. 344. 

Appbai,— Objections îiot Raised Below — Tktal bt Court. 

The sufficiency of the évidence to support a gênerai finding by the court 
on a trial at law wlthout a jury cannot be reviewed on writ of errer, where 
the case was submltted by both parties without a request for a peremptory 
instruction on the facts, although a gênerai exception was taken to the 
judgment at the tlme it was entered. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

This was an action by attachment broUght by W. & J, Sloane, a 
corporation, against Isaac Wolf, in which James G. Adkins flled an 
interplea claiming property taken under the attachment. On trial 
of the issues arising on the interplea before the court, a jury having 
been waived by stipulation, judgment was rendered for plaintiff. 
Adkins brought error, upon which the circuit court of appeals ren- 
dered an opinion afiirming the judgment 8 C. 0. A. 656, 60 Fed. 
344. Adkins moved for a rehearing. 

Henry WoUman, Clarence 8. Palmer, and S. O. Boggess, for plain- 
tiff in error. 
Nathan Frank, for défendant in error. 
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Before CALDWELL and SANBOKNT, Circuit Judges, and THAY- 
EE, District Judge. 

PEB CUEIAM. A motion for a rehearing has been filed in this 
case, which. we hâve duly considered. The point is urged that, even 
thongh it be true that the circuit court made a gênerai flnding iu 
faTor of tàe défendant in error and against the pMntiff in error, yet 
there was no testimony whatever to sustain such finding. A 
gênerai exception was taken to the judgment at the time it was 
entered, and, in view of that exception, it is now urged that it is the 
duty of this court to review the testimony. on which the verdict was 
hased, and to détermine whetheï there was any évidence to support 
it- We think, however, that thië view ia erroneous. The case was 
submitted to the circuit court, by counsel for both parties, upon 
the évident assumption that there were certain Issues of fact which 
must be determined by the court Tke trial court was not asked 
to grant a peremptory instruction that, upon the undisputed facts, 
the intervener was entitled to recôver; and, in the absence of such 
a requeist, it is well settled that we are not authorized to review the 
findiiig of the circuit court, even in the respect above stated. This 
preciée question was declded by the suprême court in the cases of 
Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ot 321; Cooper v. 
Omohundro, 19 Wall. 65; Insurance Co. v. Unsell, ÏU U. S. 439, 
451, 12 Sup. et 671; and by this court in Village of Alexandria v. 
Stabler, 1 0. C. A. 616, 50 Fed. 689. It is true that in the two cases 
last cited the trial was before a jury, but the same riile is applicable 
when the trial is before the court. To raise the issue in this court, 
on a writ of error, that there was no évidence to support the verdict 
of the trial court, it should be made to appear that the same issue 
was presented to the trial judge by an appropriate instruction. The 
motion for a rehearing is accordingly denied. 



DIETZ V. LYMER. 

(Circuit Court of Appeals, BIgMh Circuit. May 7, 1894.) 

No. 351- 

1. AppeaIj— DiscKETrosr of Tihal Couet—Necessitt of Bill of Exceptions. 
Ttie discrétion of the trial court In sustalning motions to malie answer» 
more eertaiij, and to strike ont parts of answers as indeflnlte, and imposlng 
costs as a condition of amending an answer, will not be reviewed on writ 
of error; especially wbere there is no bill of exceptions to malie snch mo- 
tions part of tlie record. 

8. Same— Objections not Raised Below— 'Trial bt Refejjee. 

On writ of error to review a judgment entered on a referee's report In 
an action at law, wliere there is no wrltten stipulation waiving a jury, 
and notliing showing a référence imder the state statute, and where there 
is no bill of exceptions, and no spécifie exception was talsen to the over- 
ruling of exceptions to the referee's report or to the judgment thereon at 
thé time it was entered, no question is presented for review. Investment 
Oo. V. Hughes, 8 Sup. Ct 377, 124 U. S. 157, foUowed. 
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In Error to the Circuit Court of tlie United States for tlie District 
of Nebraska. 

This was a suit brought by the recelrer of the City National Bank of Hast- 
ings, Neb., against Charles N. Dietz, one of its âepositors, to recover a bal- 
ance of $2,237.78, which was aJleged to be due and owlng to the bank, At- 
tached to the pétition as an exhlbit was an Itemized account of the transac- 
tions between the parties, which showed an overdraft by the depositor to the 
amount last aboTe stated. 

The défendant flled an answer to the pétition, in which he denied that he 
was indebted to the bank in the sum claimed, or In any sum whatever. The 
défendant further pleaded that bis business transactions with the City Na- 
tional Bank had been conducted by and through an agent of his by the name of 
Elsemore; that Elsemore only had authority to collect money for and in be- 
half of the défendant, which had been realized by the sale of lumber belong- 
ing to the défendant, and authority to deposit the same In said bank after 
paying certain incidental expansés, and to remit the moneys so coUected and 
deposited, to the défendant, by jchecks drawn on said bank. The answer 
further chargea, in substance, that the bank had full knowledge of the limited 
authority of the defendant's agent; and that, notwithstanding such Imowledge, 
it discounted many notes which were by said agent offered for discount, some 
of which notes had been received in payment for lumber belonging to the 
défendant, and were indorsed by said Elsemore in the name of the défendant, 
and others of which were slgned by Elsemore in the name of the défendant 
and as his agent. It was further alleged that the bank pald many checks 
which were drawn on said account by Elsemore for purposes wholly forelgn 
to the defendant's business; and that, by means of such unauthorized transac- 
tions, the bank had enabled the defendant's agent to couvert to his own use 
many thousands of dollars which were deposited to the crédit of the défendant 
In said bank. The answer also averred that the pretended statement of ac- 
count between the bank and the défendant, which was flled as an exhlbit, 
was erroneous in many respects, for the reason that many débit and crédit 
items had been omitted therefrom. 

Pursuant to a motion flled in behalf of the plaintiff, the circuit court ordered 
the défendant to make his answer, in some respects, more défini te and certain; 
but this order appears to bave been ignored by the defendant's counsel, as no 
amended pleadlng was flled in obédience to said order. Subsequently the 
court sustalned a motion of the plaintiff to strike ont certain designated por- 
tions of the aforesaid answer which it had previously held to be indeflnite and 
uncertaln. At a later day, and without fiu-ther pleadings, the case was com- 
mitted to a référée for trial tmder the folio wing order of référence: 

"On this 15th day of November, A. D. 1892, the parties to this cause, by their 
respective counsel, in open court consenting thereto, it is ordered by the court 
that this cause be, and the same is hereby, referred to Eleazer Wakeley, who 
Is hereby appointed référée, and requlred to proceed as expeditiously as possi- 
ble to take the évidence, and flnd the facts at issue, and report the same, 
together with his conclusions of law thereon, to the C0Tn*t. Said référée shaU 
flx the time and place of hearing, and give to each party, or to coimsel for the 
party, ten days' notice thereof; and said référée shall hâve power to issue 
compulsory process for the attendanc9 of witnesses, sign any true bill of ex- 
ceptions, and make rulings and orders in the case, and exercise ail of the 
powers that might be made and exercised by this court at any stage of the 
case, and shall give to each party flve days' notice of the flling of his report 
herein. 

"[Signed] Elmer S. Dundy, Judge." 

The référée in due time flled his l'eport, containing an elaborate flnding of 
facts and a single conclusion of law, wherein he recommended that the plain- 
tiff's action should be dismissed. After the report had been flled, the défend- 
ant asked leave to file an amended answer, which leave was granted, on condi- 
tion that the défendant pay ail the costs that had accrued since the entry of a 
previous order grantlng leave to the défendant to file an amended answer. 
The défendant did not avail hlmself of the leave to amend his answer on the 
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(ioiiâltlon last stated. TliâreàftiâEi the case CBiiue on to be he^rd in the circuit 
court upon exceptions to the referee's report, wlilch appear to haye been taken 
by both parties; and, on the hearing thereof, the circuit court oVérruled those 
exceptions whlGh had been filed'by/ the défendant, and sustalned those which 
had Mééh Intërposed by the plalntiff. At the same time, it rendered a Judgment 
In ta.YOt'<oi the plalntiff, for $787.24, upon the report of the référée as it stood, 
after certain flndings had been overruled and certain findings had been con- 
flrmed, Without recommlttlUg the report of the référée, and witàout any wiit- 
ten stipulation belng on file walvlng a jury. To reverse that judgment, the 
défendant below sued ont a wrlt bf error. 

C. S. Montgomery, Paul Oharlton, and M. A. Hall filed brief for 
plaintlff in error. 
Westel W. Morsman flle'd brief for défendant in error. 

Before OALDWELL and SANBOBN, Circuit Judges, and THAY- 
EE, District Judge. 

THÀYIîE, District Jtidge, after stating tàe facts as above, de- 
livered the opinion of tiié court. 

The défendant below has assigned for error the action of the cir- 
cuit coifrt in sustaining the several motions to mate the answer 
more certain, and to sWke out parts of the answer because they 
were too indeflnite. He hais also assigned for error the action of the 
trial court in requiring the défendant to pay certain costs as a con- 
dition précèdent to flling an amended answer after the referee's 
report had been returned into court. Thèse assignments of error 
cannot be noticed in this court, for the reason that they relate to 
matters in which the action of the trial court was purely discretion- 
ary, like its action upon a motion for a new trial or a motion for 
à continuance. In the fédéral appeUate courts the propriety of 
orders of this nature will not be reviewed on a writ of error. Dos- 
well V. De La Lanza, 20 How. 29, 32; Mulhall t. Keenan, 18 Wall. 
342; Eailroad Co. t. Howard, 1 0. C. A. 229, 49 Fed. 206; Eailway 
Co. V. Heck, 102 U. S. 120; Davis v. Patrick, 6 C. 0. A. 632, 57 Fed. 
909, 913, and citations. Moreover, motions of this character form 
no part of the record, unless they are made such by a bill of excep- 
tions; and no bill of exceptions was signed or allowed, so far as 
the record shows, either when the orders in question were made or 
afterwards. Jefferson City v. Opel, 67 Mo. 394; Marquis v. Clark, 
64 Mo. 601. 

It is further assigned for error that the circuit court improperly 
sustained the plaintifE's exceptions to portions of the referee's re- 
port, and erroneously entered a judgment against the défendant 
upon said report for tiie sum of $787.24. The last-mentioned assign- 
ment is met and overcome by the décision of the suprême court of 
the United States in Investment Co. v. Hughes, 124 U. S. 157, 8 Sup. 
et. 377. In that case, as in the one at bar, there was no allusion 
made to the state code of procédure in the order of référence, 
and for that reason it seems to hâve been held that the référence 
should bè regarded as a common-law référence, and not as a référ- 
ence under the statute of the state regulating références. Purther- 
more, there is no bill of exceptions in the présent record, and for 
that reason the testimony taken by the référée and by him reported 
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is not before us. Neither does it appear from the record that the 
action of tlie circuit court in entering a judgment for the plaintiff 
on the referee's report, after it had been modifled, was excepted to 
or chaUenged on the ground that the circuit court had no authority 
to enter such a judgment. It is troe that in the judgment entry 
there is a notation to the effect that "the défendant, by his counsel, 
now excepts," but on what ground the exception was predicated 
we are not advised. It may hâve been urged, and such was most 
liliely the contention of the défendant in the circuit court, that the 
judgment was erroneous, because the court had erred in overruling 
some of the referee's flndings of f act. At ail events, there is nothing 
in the record which indicates that the défendant contested the right 
of the court, on the hearing of the exceptions, to enter a judgment 
against the défendant without recommitting the case to the référée. 
For aught that appears, the défendant simply contended that the 
referee's report should be conflrmed, and that his conclusion of 
law should be adopted, because ail of his flndings were sustained 
by the testimony, and that the judgment was erroneous because the 
court did not adopt that view. In the light of what has been said, 
we are unable to distinguish the case at bar from the one heretof ore 
cited, — ^Investment Oo. v. Hughes, supra. In that case it appears 
to hâve been ruled that the record presented no question which the 
suprême court could review on writ of error, because there was no 
biU of exceptions, no written stipulation waiving a jury, and because 
no spécifie exception had been taken to the judgment at the time 
it was entered, on the ground that the trial court should hâve recom- 
mitted the case to the référée when the exceptions to his report 
were sustained. It is obvions, we think, that the same defects 
exist in the présent record; and, following the ruling thus made 
in the case heretofore cited, the judgment of the circuit court must 
be, and the same is hereby, afflrmed. 



HUNT et al. V. UNITED STATES. 

(Circuit CoTirt of Appeals, Eighth Circuit May 7, 1894.) 

No. 335. 

1. Appbal— Habmless Bkkok— Evidence on Scibe Facias. 

The admission, in a proceeding by scire facias, of oral évidence, merely 
corroborative of facts sufBciently proved by production of tlie appropriate 
record and files, whicli establish ail the essential récitals In the writ, is 
not ground for reversai of the judgment. 

S. Same— Objections not Raisbd Below— Pbesumption. 

An objection to the admissiblllty In évidence of the transcript of pro- 
ceedings before a commissloner, on the ground that It was not rëturned to 
and filed in the office of the clerk, cannot avail on appeal, where it was not 
made at the trial, and where, nothing to the contrary appearing in the 
record, It must be presumed that the commissloner discharged his duty 
in that respect 

8. Bail in Criminal Cases— Défense to Rbcognizancb— Estoppel. 

It is no défense to a recognlzance that a warrant for removal of the ac- 
cused from the district In which he was arrested was not signed by the 
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proper Judidal offlcer, where, wlthout olijectlon on that ground, the ae- 
cused applied for a réduction of the bail orlginally flxed, gave such recoi- 
nizance for the reduced àmoont, and was dischar ged thereon. 

4 SamB' 

It 18 no défense to a recognlzance that H was taken and acknowledged 
before the clerk of the district court,- where thls was done by order of the 
district Judge, made at the request of the accused, and to secigre bis speedy 
discijbiarge. 

In Error to the District Court of the United States for the West- 
ern Biôtrict of Missouri. 

Thie was a proceeding by scire facîas by the United States to 
ênfoirce a forfeited recogiiizance against Eobert H. Hunt and Hugh 
0. Wardj the sureties therein. On trial by the court, judgment was 
renderéd for the United States. Défendants brought error. 

Hugh 0. Ward (Richard H. Field on brief), for plaintiffs in error. 
G. A. Neâl, U. S. Dist. Atty. for Western District of Missouri, 
for the Onited States. 

Before GAIiDWELL and SANBOEN, Circuit Judges, and THAY- 
EB, District Judge. 

TH A YEB, District Judge. O^e judgment that is involved in this 
case wSiS renderéd in a proceeding by scire facias to enforce a for- 
feited recognizance. The record shows that on September 20, 1892, 
an affidaVit was filed before L. E. Wyne, United States commission- 
er for the weiatem district of Missouri, which charged in substance 
and in légal effect that one Millard C. Curtis, who was the assistant 
cashier <3 the American National Bank of Kansas City^ Mo., had 
theretofore embezzled certain moneys of said bank, and had made 
certain false entries in its books of account. A warrant was issued 
by the commissioner, addressed to the United States marshal for 
the western district of Missouri, for the arrest of said Curtis, which 
warrant was returned by the marshal unexecuted on the day that 
it was issued, to wit, September 20, 1892, because the accused could 
not be found in his district. Thereafter, on September 22, 1892, a 
simUar afiidavit was flled with P. A. Hoyne, United States commis- 
sioner for the northern district of Illinois, charging said Curtis with 
embezzling certain funds of the aforesaid bank, at Jackson county, 
Mo., within the western district of Missouri, on the 2d day of June, 
1892. On this affidavit a warrant was issued against Curtis, by 
Commissioner Hoyne, on September 22, 1892, under which the ac- 
cused was arrested on the same day, in the city of Chicago, and tak- 
en before the commissioner. On a hearing had, the commissioner 
found probable cause for the arrest to exist, and the accused was 
ordered to give bail in the sum of $10,000 for his appearance before 
the district court of the United States for the western district of 
Missouri at the succeeding March term, 1893, of said court, or, in 
default of giving such bail, to be committed to the jail of Cook 
county, m. Curtis having failed to furnish bail, as required, he 
was removed to the western district of Missouri on the 23d day of 
September, 1892, under a warrant signed bythe Honorable Walter 
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Q. Gresham, circuit judge, and he was there delivered into the 
custody of llie United States marshal for the western district of 
Missouri, wlao committed liim to tlie county jail of Jackson county, 
Mo. Afterwards, to wit, on September 24, 1892, on an application 
made in behalf of the accused to hâve his bail reduced, the bail 
originally flxed by Commissioner Hoyne at $10,000 was reduced to 
the sum of |3,000, by an order made by the Honorable John P. 
Philips, United States district judge for the western district of 
Missouri. On the same day a recognizance in the sum last stated 
was entered into by R H. Hunt and Hugh C. Ward, the plaintiffs 
in error, as sureties for said Curtis, by virtue of which he was forth- 
with released from imprisonment. At the next regular term of 
the United States district court for the western district of Missouri, 
held at Kansas City, to which term Curtis had been recognized to 
appear, indictments were duly found and returned against him, 
charging him with making false entries in the books of the Ameri- 
can National Bank of Kansas City, and with embezzling and misap- 
plying its funds while in his charge as assistant cashier. The 
accused failed to respond when called to answer the said indict- 
ments, whereupon the recognizance heretofore mentioned was de- 
clared forfeited, and a writ of scire facias was directed to be issued 
against the sureties. The writ was duly served upon the plaintiffs 
in error, who afterwards appeared and answered the writ, inter- 
posing several défenses thereto. The case was tried before the 
court, and the United States obtained a judgment for the sum 
stated in the recognizance. 

It is insisted by the plaintiffs in error that the district court erred 
in admitting certain oral testimony which was offered at the trial, 
and the rule is invoked in support of this contention that in pro- 
ceedings by scire facias such testimony is not admissible. We do 
not dispute the existence nor the binding force of the rule last stated. 
A writ of scire facias, when issued, should only recite facts that are 
disclosed by the record and files of the court from which the writ 
émanâtes. Therefore, when the défendants named in a writ of 
soire facias, by way of défense thereto, deny any of its récitals, it 
is incumbent on the plaintiff to verify the same by producing the 
record and files, and the facts in question cannot be otherwise 
proven, unless the record and files hâve been lost or destroyed. The 
rule itself is but another mode of stating the familiar rule of évi- 
dence that matters of record cannot be proven by paroi. Treasurer 
V. Merrill, 14 Vt. 64; People v. Kane, 4 Denio, 535; Eailroad Co. v. 
Sperry, 3 Biss. 311, Fed. Cas. No. 7,712. But in a proceeding by 
scire facias, if the appropriate record and files are produced which 
establish ail of the essential récitals contained in the writ, the 
judgment should not be reversed on appeal merely because the trial 
court permitted oral évidence to be introduced which was merely 
corroborative of facts already sufQciently proven by the record. An 
error of that kind is clearly immaterial, and will not warrant a re- 
versai of the judgment. Stephens v. Crawford, 1 Ga. 574. AU of 
the oral testimony to which the défendants in the présent case inter- 
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•posed an objection, saVe a certain class of oral testimony that will 
be referred to hereaf ter, was testimony that simply tended to show 
facts which Were sufiSciently disclosed by the record. For example, 
the testimony of the court crier tending to show that the parties to 
the recognizance had been duly called prior to the forfeiture was 
not prejudicial, because the tecord entry tliat the "said Millard C. 
Curtis, although solemnly called to corne into court in discharge of 
said recognizance, cornes not, but makes defaidt," was a sufflcient 
entry of record to support the forfeiture without the aid of paroi tes- 
timony. Thé same remark may be made with respect to the testi- 
mony of the clerk of the district court, which tended to show that 
the recognizance had been acknowledged before him by yirtue of a 
written order of the district judge. Also the same remark may be 
made with respect to the testimony of the deputy marshal of the 
northem district of minois, which tended to ehoyv the manner in 
whiob he had executed the warrant of removal. Ail of the material 
facts testified to by thèse witnesses were clearly established by the 
records of the court, or by papers produced at the trial, which prop- 
erly belonged to and formed a part of the court records and files. 
No error was committed in the admission of this testimony which 
would justify a reversai, although it may hâve been incompétent 

In this connection it is proper to add that we can attach no im- 
portance to the contention of couïisel that the transcript of the 
proceedings before Commissioner Hoyne ought not to be con- 
sidered in determining the question of the liability of the sure- 
ties, because, as it is said, the transcript was not retumed to and flled 
In the office of the clerk of the United States district court for 
the western district of MissourL With référence to the latter con- 
tention, it is sufflcient to say that the transcript, when produced 
on the trial and read in évidence, was not objected to hy the sureties, 
and no exception was saved to its introduction. Purthermore, 
there is nothing in the record to show that it had not been flled with 
the clerk of the United States district court for the western district 
of Missouri before it was produced and ofEered in évidence. As it 
was the duty of the commissioner before whom Curtis was examîned 
and held to file a transcript of his proceedings with the clerk of the 
United States district court for the western district of Missouri, it 
must be presumed, in the absence of any évidence to the contrary, 
that this duty had been discharged; that the transcript was pro- 
duced from the proper custody, and formed a part of the court files. 

It is further assigned for error that the warrant of removal was 
improperly admitted in évidence, for the reason that it was not 
fiigned by the United States district judge for the northem district 
of minois, and was therefore void. We entertain the view that it 
is whoUy immaterial to the décision of this case whether the war- 
rant of removal was or was not signed by the proper judicial officer. 
The accused did not see fit to raise that question after he was re^ 
moved to the western district of Missouri, but waived ail objections 
to the process by which the removal had been accomplished by 
voluntarily appearing before the district judge of that district, and 
asking to hâve the hail fixed by Commissioner Hoyne redùced, and 
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by subsequently tendering bail for the reduced amount, wbich was 
accepted, and by means of which he obtained his discharge. 
Neither the accused nor the sureties upon his bond are in a posi- 
tion to question the validity of the warrant of removal after admit- 
ting by the acts aforesaid that the accused was under a lawful ob- 
ligation to give bail, and that they did not choose to question the 
mode of his removal. The conduct of the principal and the sureties 
in the recognizance estops them in this proceeding from impeaching 
the warrant of removal. Peck v. State, 63 Ala. 201; Stever v. Som- 
berger, 24 Wend. 275; Manufacturing Co. v. West, 1 Cush. 388; 
Littleton v. State, 46 Ark. 413, 417. We think that it makes no 
différence, so far as the présent case is concerned, by what means 
the removal from the northern district of Hlinois to the western 
district of Missouri was accomplished, or whether the warrant of re- 
moval was valid or otherwise. The validity of the recognizance is 
in no wise dépendent upon the latter question. The accused *had 
been lawfully ordered by the United States commissioner to give 
bail for his appearance before the United States district court for 
the western district of Missouri, or, in default thereof, to stand com- 
mitted to jail. By reason of his having been so lawfully ordered to 
give bail, it foUows, we think, that if he had sued out a writ of 
habeas corpus after his removal, to obtain his discharge, based upon 
the ground that the warrant of removal was void, it would hâve 
been the duty of the court or judge before whom he was brought by 
such writ to hâve ordered his commitment to jail, to await the ac- 
tion of a grand jury, if he failed at that time to give a bond for his 
appearance, even though such court or judge might hâve been of 
the opinion that the warrant of removal was void. The resuit is 
that no prejudicial error was committed against the sureties in ad- 
mitting the warrant of removal, even though it was void. For the 
wrong done to the prisoner, if any, in removing him unâer illégal 
process, he must seek a remedy in some other proceeding. The 
alleged trespass will not avail the prisoner or his sureties as a dé- 
fense to this proceeding. 

This brings us to the considération of the last and most important 
question presented by the record, namely, whether the recogni- 
zance in suit is void because it purports to hâve been signed and 
acknowledged before the clerk of the United States district court 
for the western district of Missouri, instead of being acknowledged 
before the district judge. Among the papers produced at the trial 
which formed a part of the files in the clerk's office was the foUow- 
ing order, signed by the district judge: 

"John M. Nuckols, TT. S. District Clerk: In the matter of the United States 
V. M. O. Curtis, you may approve recognizance for him in the sum of three 
thousand dollars, with two sureties in addition to the principal, the same to be 
sufficlent and approved by you. John F. Philips, Judge." 

The recognizance also bore the following indorsement: 

"Taken and acknowledged before me, on the day and year first above writ- 
ten. John M. Nuckols, Clerk of the U. S. District Court. 

"Done by order of the Honorable John F. Philips, judge of the "Uuited States 
district court for the western district of Missouri, hereto attached." 
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It was proven by oraj testimony, whîcli was objected to, that at 
a late hour of the day on which the recognizance bears date, to wit, 
September 24, 1892, the acaused being then in custody at Kansas 
City, an application was rnade to the distriet judge, by his attorney, 
to reduce his bafl; that this application was duly heard by the dis- 
trict jndge, in the présence of the attorney for the accused, also in 
the présence of the district attorney; and that the bail was rednced 
and flxed at the sum of $3,000. Thereupon, as the honr was late, 
and as the sureties could not be produced immediately, the pris- 
oner's attorney requested the district judge to make the aforesaid 
order, permitting the bond to be executed before the clerk, his ob- 
ject being to secure the speedy release of his client, and prevent 
his détention in prison over night. It will be observed, therefore, 
that the record and flles show that the prisoner had been lawfully 
charged with an offense against the laws of the Uaited States; that 
he had been legally arrested therefor, examined, and ordered to give 
bail; and that the bail, as originally flxed, had been reduced by an 
order made by the district judge. In addition to thèse facts, there 
is oral proof that the bail bond was signed before the clerk, at the 
prisonePs request, to secure his speedy release. Assuming, for the 
purpose of this décision, that the recognizance in question was in 
légal efifect taken by the clerk of the district court, and that there 
was no statute, state or fédéral, then in force authorizing the clerk 
to take bail in criminal cases, the question arises whether, under 
the facts aforesaid, either the accused or his sureties can be heard 
to allège that the recognizance is void because it was not taken by 
the proper ofificer. In the case of Jones v. Gordon, 82 Ga. 570, 9 
S. E. 782, the accused was arrested in a county différent from that 
in which the offense was committed, and was taken before a justice 
of the peace for the county where the arrest was made, who had no 
jnrisdiction of the case and no authority to take bail therein. Be- 
fore such justice the accused gaye bail, with sureties, for his appear- 
ance before the superior court of the county where the offense was 
committed. It was conceded that the magistrate before whom the 
proceedings were had had no jurisdiction of the case, or authority 
to take bail. Nevertheless, it was held that as the recognizance 
was given voluntarily, and was effectuai to secure the prisoner's re- 
lease from imprisonment, it was supported by a sufflcient considéra- 
tion, and might be enforced against the sureties. The court said, 
in substance, that the accused had the right to waive a légal trial, 
and the right to waive the disqualification of the justice to take 
bail, and that he had done so in eflect by giving bail for his appear- 
ance before a court that had jurisdiction of the offense. In the 
case of Weldon v. Colquitt, 62 Ga. 449, where a person who had 
been arrested on Sunday insisted upon an immédiate hearing before 
a magistrate on that day, and was held to bail, and forthwith en- 
tered into a recognizance, and by that means secured his release from 
arrest, it was held that the recognizance might be enforced by a writ 
of scire facias, although it was executed on Sunday, and although 
the magistrate had no right to conduct an examination on that 
day, and although his order of commitment was for that reason void. 
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So in the. case of Littleton v. State, 46 Ark. 413, it was held that a 
recognizance might be enforced against the sureties therein, al- 
though the sheriff before whom it was taken had exeeuted the war- 
rant of arrest in a county where he had no aùthority to exécute it. 
It is also a well-established doctrine that where a bond is given in 
the course of a judicial proceeding, such as a bond to secure the re- 
lease of attached property, or a forthcoming bond, the sureties are 
estopped by the exécution of the obligation from afterwards assert- 
ing that no levy had been made, or that the property was not sub- 
ject to attachment, or that the bond was invalid for other reasons 
of a like character. Haggart v. Morgan, 5 N. Y. 422; Portis v. 
Parker, 58 Am. Dec. 95; Kincannon v. Carroll, 30 Am. Dec. 391; 
Bostwick V. Goetzel, 57 IST. Y. 584. See, also, U. S. v. Wallace, 46 
Fed. 569. We think that the principle maintained by the foregoing 
cases is sound, and should be applied in the case at bar. We can 
conceive of no sufûcîent reason why the sureties should be permitted 
to question the validity of the recognizance on the ground that it 
was acknowledged before the clerk, when it was so acknowledged 
at the request of the accused, and for the purpose of securing his 
immédiate release, and when it was effectuai for that purpose. We 
know of no reason why it was not compétent for the accused to 
waive the formality of an acknowledgment of the bond and an ex- 
amina tion of the sureties before the district judge; and, having ob- 
tained his discharge by means of such a waiver, we know of no rea- 
son why he and his sureties should not be estopped from question- 
ing the validity of the bond on that ground. In our judgment, the 
«ase is one in which the wholesome doctrine of estoppel may be prop- 
erty invoked and applied. The course pursued in taking bail was 
adopted at the solicitation of the accused, and for his advantage. 
The bond taken was accepted as sufficient by the district judge, and 
the accused was forthwith released. The contract made by the prin- 
cipal and his sureties was voluntary. It also rested upon an adé- 
quate considération, to wit, the release of the accused from impris- 
onment. Under thèse circumstances, it would be trifling with the 
administration of justice to hold that the recognizance was invalid 
because it was signed and acknowledged before the clerk. We 
accordingly hold that the testimony which showed that the recog- 
nizance was acknowledged before the clerk, at the request of the 
accused, was properly admitted. It did not tend to contradict any 
of the récitals contained in the record or in the writ of scire facias, 
and was not inadmissible on that ground. We furthennore hold 
that the sureties are estopped from questioning the validity of the 
bond upon the ground that it was êntered into before the clerk, and, 
so holding, the judgment of the circuit court is hereby afflrmed. 
v.61p.no.8— 51 
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(Olr<mlt Court ofÀp^i^ls, EightttdJfàilt May T.^l^ 

No. 366. 

1, BiLi, OP Exceptions— SiéN tiré and Filing AïTfEB Tbrm. 

A bUl of exceptions signed and flled afterthe term at which judgment Is 
; entered does not become part of the record, and will be Ignored, unless It 
afflrmatlvely appears that It was so signed and flled by consent of parties. 
Or in compliance wlth a standing raie ift court, or an order made and 
enter éd of record at the trial term. Or unless It appears that the court's 
control over the record was preserved by the pendency of a motion for 
9, new trial. 

a.; ApPHIAIi— SUFMCIBNCT OF Ï^VIDENCB— WaiVEB OP JuBT. 

A récital Ih the record, that a Jury was "expressîy waived" does not 
fehbV wlth Bufllcient certaiiity a waiver by a stipulation In wrltlng, as re- 
quired by Eev. St. i 640. ' 
8. Same— Objections not KAisas Below— 'lasoicsNOT Tutbd. 

Where no demurrer or objection was Interposed to an answer claiming 
crédits for fées for officiai salées, th© i;lght to such fées, if the services 
were actually rendered, canhot be considered by the circuit court of 
' àppeals. 

4. Same— Stipulation AS tO PÀGTB. 

A stipulation admlttlng qertain facts, where there Is notiilng to show 
that the cause was submltted to the coiu-t on the facts stated therein, does 
not constitute an agreed case on whlch aji appellate court can consider 
whether the judgment is sùch as ought to hâve been rendered on the 
agreed facts. 

Il» Error to the Circuit Court of the "United States for the District 
of Wyomingi 

ïhis was an action by the United States against Thomas J. Carr, 
Charles F, MiJIer» Luke Voorhees, Elias W. Whitcomb, and John W. 
CoUins, on the officiai bond of said Carr as United States marshal, 
whêrein the other défendants were sureties. Défendants' answer 
claimed crédits for certain fées and other compensation as due said 
marshal. The circuit courte on trial without a jury, allowed part 
of said crédits, and rendered judgment for the United States for the 
residue of the amount claimed. The United States brings error. 

Benjamin F. Fowler flled brief for the United States. 
Willis Van DeVanter (John W. Lacey, on the brief), for défendants 
in érror. 

Before CALD"#ELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYER, District Judge, This was a suit by the United States 
upon the officiai bond of the .United States marshal for the territory 
of Wyoming, which was executed by the marshal and his sureties, 
the défendants in error, on the 23d day of August, i886. For a 
breach of the bond, the goternment alleged that the marshal had 
failed and refused to pay over to the proper aceounting offleers of 
the treasury department of the United States the sum of |773.11, 
which was the property of the United States, and which it was his 
duty as marshal to so pay. The défendants admitted the receipt 
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t)y the marshal of the aforessaid sum of money, ànd Ms failure to pay 
the same to the United States, but they averred in their answer to 
tte complaint tliat the United States was indebted to the marshal 
in the sum: of $404.87 for fées, mileage, and ôther compensation justly 
due to him for Services rendered as United States marshal for the 
territory of Wyoming, which sum they prayed might he allowed 
to him and deducted from the amount claimed by the goremment. 
Attached to the answer was an itemized statement of the various 
sums claimed to be due to the marshal for fées, mileage, etc., the 
whole amount claimed aggregating the sum last stated. No reply 
to the answer a,ppears to hâve been flled, and, so far as the record 
shows, the suflflciency of the défendants' answer was net called in 
question in any form, either by a demurrer, motion, or exception. 
The record contains a stipulation, signed by Counsel for the re- 
spective parties, whereby they appear to hâve admitted certain facts 
pertinent to the issues raised by the pleadings; but this stipulation 
fails to show that the cause was submitted to the court upon the 
facts stated therein. On the contrary, the record recites that "the 
cause, coming on for hearing, and a jury being expressly waived, 
is submitted to the court upon the pleadings and évidence after 
being fully argued by counsel." It f urther appears from the record 
that the circuit court allowed the marshal $394.25 of his claim for 
fees' and expenses, and that it rendered a judgment in favor of the 
United States for the residue of its demand, to wit, for the sum of 
1382.86. This judgment was entered of record on the Ist day of 
Apra, 1893, during the November term, 1892, of the circuit court 
for the district of Wyoming. That term expired by law prior to 
the second Monday of May, 1893; but the bill of exceptions was 
not settled, signed, nor flled until the 22d day of August, 1893. The 
record fails to show that the time for flling a bill of exceptions was 
extended to August 22, 1893, by an order made and entered of rec- 
ord at the trial term. It fails to show that it was signed and flled 
în compliance with a standing rule of the circuit court of the dis- 
trict of Wyoming, or that it was so flled by consent of parties either 
oral or written. This court has recently held in the case of Eailway 
€o. V. Eussell, 60 Fed. 501, that a bill of exceptions whlch is signed 
and flled after the lapse of the term at which the judgment is en- 
tered does not become a part of the record, and will be ignored, 
unless it afflrmatively appears that it was so signed and flled by 
consent of parties, or in compliance with a standing rule of court, 
or an order made and entered of record at the trial term, or unless 
it appears that the court's control over the record was preserved 
during the succeeding term by the pendency of a motion for a 
new trial, as in the case of Woods v. Lindvall, 1 C. C. A. 34, 4 U. 
S. App. 45, and 48 Ped. 73. It foUows, therefore, that the présent 
bill Of exceptions constitutes no part of the record, and présents no 
question which this court is authorized to review. Moreover, the 
récital found in the présent record that a jury was "expressly 
waived" does not show that a jury was waived by a stipulation in 
writing, with sufScient certainty to meet the requirements of the 
décision of the suprême court of the United States in the case of Bond 
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V. pustin, 112 U. e. 604, 5 Sup. Gt 296, and of this court în Bush t. 
Newman, 7 0. C. A. 136, 58 Ped. 158, 160. This latter suggestion, how- 
ever, is not important, for tîie reason, above stated, tliat there is in 
the présent case no bill> of exceptions whicli can operate to bring 
tbe testimony or any of tbe rnlings of the trial court upon the record. 
It foUows, we thiùk, in view of numerous fédéral adjudications, 
that as an appellate court we are limited in oUr examination of the 
case in hand to the single inqùiry whether the complaint flled in the 
circuit court was adéquate to support the judgment, and that can 
hardly be regarded as a debatable question. Bond v. Dustin, supra ; 
Andes T. Sauson, 130 U.S. 435, 438, 9 Sup. Ct. 573; Eailway Co. v. 
Henson, T 0. 0. A. 349, 58 Fed. 531; MerriU v. Floyd, 2 0. C. A. 58, 
50 Fed. 849; Walker v. Miller, 80. C. A. 331, 59 Fed. 869. 

It is apparent from the judgmentr entry that the circuit court 
allowed the défendants in error a crédit for a large portion of the 
fées mentioûed in the eShibit attaçhed to the défendants' answer; 
but, as no demurrer was interposed to the plea claiming thèse 
crédits, there is nothing lu the record to indicate that the gOTcrn- 
meût contested the marshal's right to such aUowances if the services 
charged for were actuaJly fendeted. It foUows, therefore, that this 
court willinot undertake to détermine whetheif the fées in ques- 
tion, or any of them, were propeiiy allowed as a crédit, inasmuch 
as it does not appear that an issue of that kind was raised and de- 
cided by the trial court. Eailway Go. v. Henson, supra; EUiott, 
App. Prou. §§ 470, 476. 

We havfe already aUuded to the fact that the stipulation found 
in the recoM does not constitute^an agreed casej" because it does 
not appèar that the case was submitted to the court for its décision 
upon the facts recited iii such stipulation; We are accordingly 
precluded from considering the question whether the judgment is 
such as ought to hâve been rendered on the agreed facts, as we 
might hâve done if it clearly appeared that the stipulation was in- 
tended to state an agreed case according to thé practice approved 
in U. S. V. Eliasson, 16 Pet; 291; also, in Stimpson v. Eailroad Oo., 10 
How. 329, and Burr v. Navigation Co., 1 Wall. 102. 

Finding ho réversible error in the record, the judgment of the 
circuit court is hereby affirmed. 



SOOFIELD et al. v. PARLIN «& ORENDORFF CO. 

(Circuit Court of Appeals, geventh Circuit. May 1, 1894.) 

No. 130. 

1. Evidence— LBTTER—PBBStTMPTiON of Gbndinbness. 

A letter received in due course of mail In response to a letter sent by 
the reeelver Is presumed, In the absence of any showing to the contrary, 
to be the letter of the person whose name is slgned to it 
3. Samb — Admission CoNTAiNB» IN Opfbr of Compromise. 

Where the exécution ofthè contract sued on Is denled by the défendant, 
a letter offering to compromise the claim, and making an express récog- 
nition of the contract, is: admissible in évidence as an admission of the 
exécution of the contract 
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8. CONTBACTS OF COSPOHATIONS— EVIDENCE— PRINCIPAL AND AGENT. 

A contract entered Into on bebalf of a business corporation by Its agent 
or manager Is admissible in évidence against the corporation wltbont pioof 
that its exécution was authorized by any formai corporate act. 

In Error to the Circuit Court of the United States for the South- 
ern District of Minois. 

Assumpsit by Gerrît S. Scofleld and Frank M. Scofleld, copart- 
ners doing business under the firm name and style of G-. S. & F. M. 
Scofleld, against the Parlin & OrendorfE Company. Défendant ob- 
tained judgment. Plaintiffs bring error. 

The plaintiffs in error, Gerrit S. Scofleld and Frank M. Scofleld, citizens of 
Connecticut, doing business under the flrm name of G-. S. & F. M. Scofleld, 
brought this suit against the défendant In error, the Parlin & Orendorff Com- 
pany, a corporation and citizen of Illinois. The first count of the déclaration 
allèges the exécution by the défendant and acceptance by the plaintiffs of the 
foUowing written proposition: 

"BstaBlIshed 1871. G. S. and F. M. Scofleld, General Advertlslng Agents, 30 
East 14th Street, New Yorli City. P. G. Box 4,401. 

"New Torli City, Dec. 3rd, 1885. 
"You are hereby authorized to procure for us the Insertion of om* advertise- 
ment in any number of country newspapers, not to exceed flve hundred (500), 
said advertlsemént 'to occupy a space of four Inches, single column, for a pe 
riod of six months. TJpon présentation to us of the flrst copy of each paper 
containing our advertisement we agrée to issue our duebill In favor of the 
publisher, or order, and to accept said duebill, when accompanied by thirty- 
five dollars ($35.00), In cash, as full paymtmt for one of our Clipper thtee- 
wheel plows, the regular list price of which is seventy dollars, f. o. c. at Can- 
ton, 111. We further agrée to pay you a cash commission of flve dollars ($5.00) 
for each paper In which you procure the insertion of our advertisement, said 
commission to be due and payable upon présentation to us of the flrst copy of 
each paper containing our advertisement. We also authorlze you to i'urnlsh 
ail electrotypes necessary to carry out this contract, for which we agrée to pay 
you twenty cents aplece. 

"[Sgd.] Parlin & Orendorff Co." 

It Is further alleged that. In the performance of the contract so made, the 
plaintiffs procured for the défendant the insertion of Its advertisement accord- 
Ing to the terms and conditions of the contract in 327 country newspapers, 
and, immediately after the publication, in each instance presented to the de- 
fendant the flrst copy of the newspapers containing the advertisement; that 
they also fumished a corresponding number of electrotypes, of which the de- 
fendant had notice; and that by means of the promises the défendant became 
liable to pay, and in considération thereof undertook and promised to pay, 
to the plaintiffs the sum of $1,700.40. The déclaration contains also the com- 
mon counts for work and labor done, goods sold, and money had and reeeived. 
The défendant pleaded the gênerai Issue and non est factum. There was a 
trial by ixnry, which, by direction of the court, returned a verdict for the de- 
fendant. In order to prove the exécution of the contract, the plaintiffs offered 
in évidence alleged correspondence between the parties, including a number 
of letters which purported to be written upon the defendant's letter-head pa- 
per, to be dated at its place of business, and to be signed by the défendant, 
and were shown to bave been reeeived in due course of mail by the plaintiffs, 
or by their attorney, to whom they were addressed. To the flrst letter offered, 
dated May 31, 1886, and which contained the expression, "since we contracted 
with Scofleld Bros.," and other expressions Indicating the existence of a con- 
tract between the parties, It was objected that "the letter shows upon its face 
that It was written m pursuance of an arrangement by which they endeavored 
to compromise thèse matters. and there is no proof of Its exécution, or who 
exeeuted It, or the authorlty of anybody to wflte it" The com:t sustalned thia 
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objection, putting Its rullng on the gronnd "that It is not admissible under 
the spécial count, nor uûder the common count, belng In the nature of an ofler 
of colniproÉilBe, and that compromise Is not declared on, and it Is not a corpo- 
rate act" Other letters were excluded upon the samegrounds, and when the 
letter of December 5, 1885, was olïeredi and a similar objection made, the court 
said: "The déclaration déclares on a spécial con tract wliich, it allèges, was 
made Miùthe 3d day of December, 1885. A letter Is offered in> évidence, pur- 
porting to be by the Parlin & Orendorff Company, accepting the propositions, 
and so on. It does not.prirport to be the overt act of the corporation at ail, 
and is eyideûtly not whàt la declared on. The contract is described with réf- 
érence to date, and So on, and what purpoirts to be a haec verba copy, as I 
snpposfli.ls set ont. The objection will be sustained," And again the court 
said: "This Is a spécial contract, declared on agalnst a corporation, alleging 
the corporation made the contract. I hâve held that any àct to bind the de- 
fendant mustbe a corporàte act. 1 hare held furthermpre that only certain 
kinda Of j^roof could be Introduced on the spécial coimt, and that on the com- 
mon cotifit îonly certain kinds of proof could be Introduced, and the proof offered 
does not fall wlthin that elass. That is the substance of what I attempted to 
hold." Ëach of the letteW offered in evldeûce to which the name of the de- 
fendant was subscribed had the followlng printed heading: "Office of Parlin 
& Orendorff Company, Manufacturers of Agricultural Implements, Canton, 
m., -188-." 

Sandei^ & Powers and Morton Culver, for plaintiffs in error. 
Orendorff & Patton, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE, 
District Jndge. 

WOOP^, Circuit Judge (after stating the facts). We are of 
opinion tha:t the court erred in excluding from the jury the cor- 
respondenCe, and especifilly the letters purporting to be from the 
défendant, "which were offered in évidence for the purpose of show- 
ing the exécution, and th.e existence between the parties, of the 
contract set ont in the déclaration. ^'The depositing in the post 
oflSce of a letter properly addressed, with the pdstage prepaid, is 
prima facie évidence that the person to whom it was addressed 
received it" (Briggs v. Hervey, 130 Mass. 186); and, conversely, a 
letter received in due course of maU, and especially if it be in re- 
sponse to a letter sent by the receiver, is presumptively the letter 
of the one whose name la signed to it. Of the genuineness of the 
letters in question theré was certainly sufficient prima facie évi- 
dence. The plàintifPs wèj-e advertisijig agents; the défendant, 
a manufacturer pf agricultural implements. The letter of Novem- 
ber 30^ 1885, the first in order of date, showed the wiUingness of 
the défendant to accept for its implements one-half of stated priées 
when accompanied by proof that enough advertising had been done 
to pay for the other half. To this the plaintiffs resppnded by the 
letter of December 3d, indosing a form of their regular contracts, 
to be signed by the défendant, and two days later was written the 
letter of Deceniber 5, 1885j over the name of the défendant, saying, 
'We return herewith ûiir agreement for advertising, which. you 
will please exécute [perfbrm] as soon as possible." In this letter 
was inclosed the agreement sued on, and also a statement of the 
contents of the proposed advertisement, to which also was ap- 
pended the signature, "Parlin & Orendorff Go., M'f'r's, Canton, Hls." 
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The letter of May 31, 1886, after an express récognition of the fact 
that a contract between the parties had been made, proceeds to 
an offer of compromise. This letter, while not admissible to prove 
the offer of compromise, was admissible to show an independent 
statement or admission of fact pertinent to the question in issue. 
Of the authenticity of thèse letters, and the contract transmitted 
with one of them, the circumstances in proof, the regular transmis- 
sion by mail, the letter heads and envelopes, and the contents of 
the letters themselves leave no reasonable doubt. They should 
hâve gone to the jury, and, in the absence of contrary évidence, 
shotdd hâve been accepted as conclusive of the exécution of the 
contract by the défendant. The ruling of the court to the con- 
trary, and, presumably, the sworn déniai of the exécution of the 
contract, proceeded upon the theory that, in order to bind the cor- 
poration, a contract must be shown to hâve been executed or au- 
thorized by a formai corporate act, such as an order or resolution 
of a board of directors. But the business of modem mercantile 
and manufacturing corporations is not always, or even generally, 
conducted in that way, but Is committed to agents and managers, 
whose powers are limited practically only to the Unes of business 
for the prosecution of which the corporations were formed. It 
foUows that correspondence conducted by thèse agents, and con- 
tracts made by them. in the name of the principal, in the due and 
ordinary course of business, must be admissible in évidence as if 
the parties were natural persons. If a document offered against 
a corporation is not genuine, or its exécution unauthorized, the cor- 
poration will be able in most instances to show the fact, while, on the 
other hand, if direct proof of formai or overt corporate action or au- 
thority were required of the opposite party, it would often be, 
indeed it would be in the power of the corporation to make it, diffi- 
cult or impossible. 

It is contended by the appellee that there was a failure of évi- 
dence in other material respects, and, that, if there was error in 
excluding the letters and contract, it was harmless. There is, we 
think, no such lack of évidence in any respect suggested as to 
justify the taking of the case from the jury. Besides, the contract 
was, as it seems to us and as counsel for appellee hâve argued, 
essential to the plaintiffs' right of recovery upon any view of the 
case presented, and, that having been ruled ont, the plaintiffs were 
not bound, in order to save the question, to go on making proof 
which, when made, could not, under the ruling of the court, be 
available. The judgment is reversed, and the cause remanded for 
a new trial. 
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',■'■; ",.;',■ 0RA,B'3ÇÔEB V. McCUBTAIN. ' 

(Olrcalt ©()iirt bf Aj^peals, Eighth Circuit May 7, 1894.) 

;';, ; / no. 365. 

ApPBAL— AsSiaNMEETT OF ErBOKS— TiMB OF FlLINff. 

, la pursuance of nile 11 of tlie circuit court of appeals for the eightli cir- 
cuit (47 Fed. yl.), requiring an assignment of errors to be filed with tlie pé- 
tition for the Wrltof error or appeal, and declaring that errors not asslgned 
accordlng to this rule will be dlsregarded, tlie court will not review a judg- 
ment whan the assignment of errors was not flled Until after the writ of 
error was aUowed, nor untij after expiration of the six months allowed 
for suing out the wrlt of error. U. S. v. Goodrich, 4 C. O. A. 160, 54 Fed. 
21, tollowed. 

In Eçror to the United States Court in the Indian Territory, 
TM^ was an action by Jane McCurtain, administratrix of Jackson 
F. JdcOnrtain, deceased, against William P. Crabtreç, on a promis- 
soryi note made by défendant, payable to said Jackson F. McCur- 
tain, A demurrer to defendant's answer was sustained, and judg- 
ment for plaintiff was entered thereon. Défendant brought error. 

Geo; Er Nelson filed a briëf for plaintiff in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
Ett, District Jirdge. 

SANBORN, Cii'cuit Judge. By the act of March 3, 1891 (26 Stat. 
pp^ 826, 829), no writ of error, by whiçh a judgmeht can be review ed 
in tHl^'^otirt, can be sued out after six months from its entry. Eule 
11 or tîlis court provides that the plaintiff in error shall file with his 
petiti<^ii for the writ of errpr an assignment of errors, that no writ of 
errpr shaE be allowed until such assignment of errors has been filed, 
and that errorg nôt assigned according to this rule will be dlsregard- 
ed. .The judgment the plaintiff in error seeks to review hère was 
entered March 14, 1893. The writ of error and citation are tested 
August 10, 1893, No assignment of errors was filed until September 
18, 189i3. The assignment of errora was not flled until after the 
time to sue out a writ of error to review this judgment had expired, 
nor until more than a month after the writ returned hère was issued. 
Under our nile, which wë hâve repeatedly declared would be en- 
forced, the supposed errors assigned will be dlsregarded, and the 
judgment below aflSrmed, with costs. U. S. v. Goodrich, 4 C. C. A. 
160, 54" Fed. 21; Union Paie. Ry. Co. v. Colorado Eàstem Ry. Co., 4 
C. C. A. 161, 54 Fed. 22; Flahrity v. Union Pac. Ry. Co., 6 C. 0. A. 
167, 56 Fed. 908. 

It is so ordered. 
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NATIONAL, BANK OF COMMERCE OF KANSAS CITY, MO., V. FIEST 
NAT. BANK OF KANSAS CITY, KAN., et al. 

(Circuit Court of Appeals, Eightli Circuit. May 21, 1894.) 

No. 315. 

1. Apphal— Objections kot Kaised Below— Tbial bt Court. 

Exceptions to findings and rullngs in an opinion dellvered by the court on 
a trial, without a jury, of an action at law, and to a gênerai flnding con- 
tained in the judgment, avall nothing on appeal, wliere no request was 
made at the trial for any ruling on any proposition of law, or on the suffl- 
clency of the évidence to sustain such a flnding or jttdgment. 

2. Same — AssiQNMBNTS OF Erkor. 

Asslgnments of errors "in excluding légal and proper évidence offered 
by" plalntlff, and "in admlttlng illégal and improper évidence offered by" 
défendant, are Insufflclent under rule 11 of the circuit court of appeals for 
the eighth circuit {47 Fed. vi.), requiring an assignment of errors to "set 
eut separately and particularly" each error, and, vchen error Is alleged in 
admission or rejection of évidence, to "quote the full substance of the évi- 
dence admltted or rejected." 

8. Same— Errob not Prejudicial. 

Refusing to permit counsel to inspect, for purposes of cross-examiriàtlon, 
a mémorandum used by a witness to refresh hls memory durlng his direct 
examination, is not groimd for reversai, where, on the flnding of the court 
on the question involved, It Is clear that no cross-examlnation could hâve 
affected the resuit. 

t. Evidence — CoMPETteNCT— Rebuttal. 

In an action by one bank against another as Indorsee on notes, plaintlfl's 
président testlfled that he conversed "With defendant's président, who be- 
came such after the indorsement, and that the liability of défendant was 
not questioned. HeU, that testimony by defendant's président that he 
did not know of the indebtedness, and that In such conversation plaintitf's 
président had concealed it from him, was compétent In rebuttal. 

In Error to the Circuit Court of the United States for the. District 
of Kansas. 

Elijah Robinson, for plaintifl in error. 

Samuel R. Peters (Joseph W. Ady and John C. Nicholson, on the 
brief), for défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SANBORN, Circuit Judge. The National Bank of Commerce of 
Kansas City, Mo., the plaintifE in error, brought an action in the 
court below against the First National Bank of Kansas City, Kan., 
and W. T. Atkinson, its receiver, the défendants in error, upon four 
causes of action. The court below denied a recovery on the flrst 
and second causes set forth in th« pétition (55 Fed. 465), and this 
writ of error was sued out to reverse this décision. 

The first cause of action was based on a promissory note for 
f 38,959, dated October 22, 1890, made by the English & American 
Mortgage Company, Limited, a corporation, indorsed by the First 
National Bank of Kansas City, Kan., by D. R. Emmons, its président, 
and payable to the order of the plaintifE in error. The second cause 
of action rested upon a promissory note for $7,500, dated. Octobei; 20 



810 FEDERAL EEPORTEB, Vol. 61. 

1890, made by the same mortgage company, indorsed in the same 
waj«, iand payable to thé order of aie plaintiff In error. The dé- 
fense to thèse notes wàs that neither the président nor any other 
offlcer of the défendant bank ever had any authority to make thèse 
or like indorsements; that that bank never received any considéra- 
tion or beneflt from them; that they were mère accommodation in- 
dorsements; that they were not made ;i° ^^^ ordinary course of the 
business fof the bank, and were never ratified by it;^ and that the 
plaintif^ bank had full knowledge of àll thèse facts from the incep- 
tion of flîe transactions ,Out of which thèse notes arose. A jury 
was waived, and the cage was trie^ by the court, which found aÙ 
the issues relating to thèse two causes of action for the défendants. 

No rçQtiest was made fÔr any ruling upon any proposition of law 
during thé trial, nor waé the court .r^fltiësted to hold that the évi- 
dence Was însufflcient to sustain a Ènaing or judgment for the dé- 
fendant upon eitherof the causes of action in question. The court 
below delîvered an exhaustive opinion, in which the facts and the 
law of the case were discussed; and to every finding and ruling con- 
tained iUrthis .opinion thp plaintiff ex<^èpted, and it also excepted to 
the genei'al flnding for the défendants contained in the judgment. 
But theàe exceptions avail nothing. Where the finding is gênerai, 
there are ohly two methods by which questions of law can be so 
presented to the trial court that thls court can review them, viz. 
by seasonajble objectiQUiS and exceptions to the rulings of the court 
upon the admission or fi^ection of évidence, and by requesting the 
court, bèfofè the trial is ended, to màke déclarations of law, and 
by exceptîng tb its refusai to do so, and tô its déclarations of law, 
if any, that do oot accord with the views of counsel, in exactly the 
same way that instructions to a jury would be requested, and the 
rulings of thê court giving and refusing instructions would be ex- 
cepted to if the trial was before a jury. The finding of the court, 
whether gênerai or spécial, performs the ofiice of the verdict of the 
jury, Wb.en it is made and filed, the trial is ended, and exceptions 
to it are as futile as exceptions to a verdict. When the trial court 
makes a spécial finding of the facts, the only additional question 
we are permîtted to consider is the sufflciency of the facts found to 
sustain the judgment rendered. The sufliciency of the évidence to sus- 
tain the findings is never presented unless a request is made, before 
the trial is| endèd, that tbe court will hold the évidence insufflcient. 
Thèse rules hâté been repeatedly announced by this court. Trust Co. 
V. Wood, 8 0. C. A. 658, 60 Fed. 346; Walker v. Miller, 8 C. 0. A. 
331, 59 Fed. 869; Bowdeh v. Burnham, 8 O. C. A. 248, 59, Fed. 752; 
Clément V. Insurance Oo., 7 Blatchf. 51, 53, 54, 58, Fed. Cas. No. 
2,882; Norris v. Jackson, 9 Wall. 125, 127; Insurance Co. v. Fol- 
som, 18 Wall. 237, 249; Oooper v. Omohundro. 19 Wall. 65, 69 j 
Martinton V. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 321; Lehnen v. 
Dickson, 148 U. S. 71, 13 Sup. Ct. 481. 

If the facts recited in the opinion of the. court could be treated 
as a spécial finding in this case (and we are clearly of the opinion 
that thçy cànriot), they are ample to support the judgment. In the 
opinion and in the judgmeût the court flnds ail the issues arising 
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on the two causes of action in controversy for the défendants. The 
law is nnqnestioned that an accommodation indorsement of a na- 
tional bank, from which it dérives no beneât, made by an offlcer 
without authority, and ont of tlie ordinary course of the business 
of the bank, is void in the hands of thè original payée of the paper, 
when he takes it with full knowledge of the character of the in- 
dorsement. 2 Morse, Banks, § 728 et seq.; 1 Eand. Com. Paper, 
§ 334, and authorities cited. It follows that we can consider no rul- 
ings of the trial court in this case except those made upon the ad- 
mission br rejection of évidence. 

But, upon an examination of the record relative to thèse rulings, 
we discover that, while exceptions were taken to some of them, none 
of thèse rulings were assigned as error in accordance with the raies 
of this court. Our eleventh raie provides that: 

"The plalntiff in error or appellant shall flle with the clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment of 
errors whlch shall set out separately and partlcularly each error asserted and 
intended to be urged. No writ of error or appeal shall be aUowed untll such 
assignment of errors shall hâve been flled. When the error alleged is to the 
admission or to the rejection of évidence, the assignment of errors shall 
quote the full substance of the évidence admitted or rejected. * • • 
Such assignment of errors shall form part of the transcrlpt of the record and 
be printed with It. When this Is not done, counsel wlU not be heard except at 
the request of the court; and errors not assigned accordlng to this rule will 
be disregarded; but the court, at its option, may notice a plaln error not 
assigned." 47 Fed. vl. 

The only prêteuse of the assignment of any errors in the rulings 
of the court upon the admission or rejection of évidence is in thèse 
words: 

"First, the sald circuit court erred in excluding légal and proper évidence 
offered by said plalntiff; second, the sald circuit court erred in admltting 
illégal and improper évidence ofCered by défendant." 

This is a patent and total disregard of the rule. 'No error is set 
out "separately and particularly." The substance of the évidence, 
the admission or rejection of which is alleged to be error, is not 
quoted in fuU or at ail. Nor is it possible to détermine from this 
assignment, or rather from this failure to make an assignment, of 
errors, what the rulings were that are claimed to be erroneous. One 
of the purposes of this rule is to require the def eated party to clearly 
disclose to the trial court the rulings he allèges to be erroneous be- 
fore the writ of error or appeal is allowed, to the end that writs of 
error and appeals may not be permitted for mère delay in cases in 
which there is no doubtful question to be decided. It is true that 
in this case no objection to the considération of the rulings excepted 
to during the trial was made by the counsel for the défendants in 
error on the ground that they were not properly assigned as errors; 
but the rule to which we hâve referred is wise and salutary, and 
the court cannot allow it to be disregarded because the counsel con- 
sent to ignore it. 

The resuit is that no errors hâve been assigned in this case in 
accordance with the raies and practice of this court, and a com- 
plianofi with thèse raies requires us to disregard them ail, unless 
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ti|^rece!f4 âl^closes a plain error which we deem it proper to notice. 
Tt# pbjjçctiOf tte trial of lawsnits, however, is to reach Just dé- 
cisions. .'J'I^e: raies oftlie court are but aids to reach thèse results, 
and tliejî shijuld be enforced and applied in such a way as to attain 
them, That no injustice migbt be done in this case, we hâve care- 
f ully . «onsidered ail the alleged errors referred to by counsel for 
plaintiff in error in his brief and in bis argument, and we are ail of 
the opJinion that there was no error in the trial of this case prejudi- 
ci«U to )iis client, and that the judgment was weU supported by the 
évidence, and in strict accordance with the law. 

Qne pf the rnlii^gs most bitterly coniplained of was the refusai 
of.tii,e court below to permit the coflnsel for the plaintiff in error 
to ;ipspect, for the purposes of cross-examination, a mémorandum 
which one of the witnesses for the défendant had used to refresh 
his;îne]:](|ory during his direct examination. This was undoubtedlv 
^q eirooeous ruling. Chute v. State, 19 Minn. 271 (Gil. 230); Peck 
T. Valentiae, 94 N. T. 569; State v. Bacon, 41 Vt. 526; Adae v. 
ZaJigéi''41 lo'sya, 536; Stârkie, Ey.:(10tb Éd.) p. 184; 2 Eice, Ev. p. 
7^7, 'ï{)ijl]t.it'sLppears ttoin tbis record; beyonddoubtj tbat this error 
did not pi?pjudice, and could not bave prejudiced, the, plaintiff in 
erroBw On August 3, 1889, the English & American Mortgage Com- 
pany, Iiinâiited, a corporation with its home office in London, Eng- 
lèînd, aiîd :yyith ita branch office ât Kansas City, Kan., applied to the 
plaintiff in error to cash a draft on its London office for £5,000 
sterling, payable to the order of Eli H. Chandler, its manager at 
Kansas City. The plaintiff refused to cash it unless it was flrst in- 
dorsed by the défendant bank. D. K. Emmons, the chairman of the 
board of directors of the mortgage company, was the président of 
the défendant bank. The draft was taken to the latter bank, and 
there indotsed by it, by the hand of its cashier, and was then taken 
back to the plaintiff, where it was discounted, and its proceeds 
were placed on the books of the plaintiff to the crédit of the défend- 
ant bank for the account of the mortgage company. The défendant 
bank was notified of this crédit, and thereupon charged the plaintiff 
with theamount of thèse proceeds, and credited the mortgage com- 
pany with the same amount. The mortgage company drew thèse 
proceeda from the défendant bank within a few dàys thereafter, 
and the lattér bank received no compensation, by discount or com- 
mission, for its part in this transaction. On October 13, 1889, a 
like draft for £3,000 sterling was presented, indorsed, and discounted 
in the same way, and on August 26, 1889, a like draft for £2,000 
sterling was presented, indorsed, and discounted in the same man- 
iifer. Thèse drafts were never fully paid. After they fell due, prom- 
issory nOtes, made by the mortgage company and indorsed by the 
défendant bàidc, were given to the plaintiff for a part or the whole 
of the amoQBt due upon them, and one or more pi^missory notes, 
signed and indorsed in like manner, Wfere given to thé plaintiff bank 
for amounts due it from the mortgage company and from D. E. Em- 
mons on acdôunt of paper upon which the défendant bank was not 
originallyliable as an indorser. The notes thus made were renewed 
fromi time to lime, and the two notes in suit were the last renewals. 
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The only question concerning which the witness referred to his 
mémorandum to refresh his memory was whether or not any part, 
and, if so, wliat part, of the original considération of the notes in 
suit was an indebtedness of the mortgage company or of Emmons 
to the plaintiff, that did not arise from the three drafts originally 
indorsed by the défendant bank. The court found upon this ques- 
tion that the entire considération of one of the notes in controversy 
arose from the indorsed drafts, and that the entire considération 
of the other arose from the indebtedness of the mortgage company 
and of D. R. Emmons, for which the défendant bank was not origi- 
nally liable as an indorser, and then held, as a matter of law, that 
both notes were void. It is clear that no cross-examination on this 
question could hâve availed the plaintiff aught, because the notes 
were yoid, whether they were founded on the one or the other, or 
on both, of the alleged considérations, and error without préjudice 
is no ground for reTersal. 

In IPebruary, 1891, the First National Bank of Kansas City, Kan., 
which at that time owed the plaintiff bank about $15,000 on account, 
and was an indorser on the notes in suit, was consolidated with the 
Exchange Bank, and I. D. Wilson, who was the président of the lat- 
ter bank, succeeded Mr. Emmons as the président of the First Na- 
tional Bank. Dr. Woods, the président of the plaintiff bank, testi- 
fled that he had a conversation with Mr. Wilson after he became 
président of the bank, and that he never, at any time prior to the 
failure of the First National, heard of any défense to the notes in 
question. On cross-examination he testifled that he did not tell 
Mr. Wilson before the consolidation that the indebtedness of the 
First National to his bank was |15,000. Mr. Wilson testifled that, 
at the time he was talking about the consolidation of the banks 
with Dr. Woods, the latter said that the First National Bank of 
Kansas City, Kan., owed the plaintiff $15,000. He was then asked 
if he knew at that time of the indebtedness of the First National 
to the National Bank of Commerce in the sum of $34,000 or |38,000, 
and, over the objection of the plaintiff, that it was not his business to 
know about this indebtedness because he was not an offlcer or di- 
rector of the First National, he answered that he did not. This 
objection was untenable. The plaintiff had sought to strengthen 
the presumption of the liability of the défendant bank for this large 
indebtedness by the testimony of Dr. Woods that Mr. Wilson had 
never questioned it until after the failure of the bank. It was cer- 
tainly compétent and material rebuttal évidence that Mr. Wilson 
did not know of this large indebtedness, and that Dr. Woods had 
coneealed it from him in this conversation by the statement that 
the indebtedness of the First National to his bank was |15,000. 

The rulings to which we hâve referred are among those most bit- 
terly complained of by the plaintiff in error. Exceptions were taken 
to many others, but they présent no novel or important question of 
law, and exhibit no prejudical error. It would serve no good pur- 
pose to discuss them. The judgment below must be affirmed, with 
costs; and it is so ordered. 
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KANSAS & A. V. RY. GO v. MOKTON, 

(Circuit Court of Appeals, Elghth Circuit May t, 1894.) 

No. S'a 

Négligence— ADMissto» in PtEADiNo. 

The answer o| a railway company, in an actlou against It for personal 
Injuries alloged- to tiave been receivçd by plaintiff while employed by 
bridge bullders in ttie employ of the company, averred that lie was em- 
ployed by the company, aûd that hls injuries were caused 'Wholly by négli- 
gence of his fellow servants in such employaient. HeM, that this admis- 
sion of Culpable négligence -of Its servants precluded the company from 
maiiitaining on the trial that the injury was due to inévitable accident, 
and v?as not occasioned by its négligence. 

In Error to the United States CJotlrt in the Indian Territory. 

This was an action by Thomas H. Môrton against the Kansas & 
Arkansas "Valley Eaiiway Cîompany for personal injuries. At the 
trial the jùpy found a rerdict for plaintiSf. Judgment for plaintiff 
•was entered thereon. Défendant brought error. 

George I). Dodge and B. S. Johnson filed brief for plaintiff in 
error. 
William M. Cravens filed brief for défendant in error. 

Before OALDWELL and SANBOBN, Circuit Judges, and THAY- 
EE, District Judge. 

THA.YEB, District Judge. The plaintifE in error was sued by 
the défendant in error, in the United States court in the Indian Ter- 
ritory, in an action for personal injuries. The détendant in error 
charged in his complaint that he was employed as a cook by a party 
of bridge builders, who were in turn employed by the défendant 
railway company, and were engaged in building bridges for the 
company, wMch employment required them to move from point to 
point on the défendantes railroad in a train provided with two 
caboose cars for the use of said gang of bridge builders; that the 
;^laintiff, by virtue of his ewployment as cook, had the right to pass 
over the defendant's railroad, and to use tjie two cabooses af oresaid 
for the purpose of cookingfor the men who employed him, and also 
for the purpose of sleeping therein at night; that as the two ca- 
booses in question were standing on the side track at Vian Station, 
in the Indian Territory, on the night of September 22, 1892, and 
whne the plaintiff was sleeping in one of said cabooses which was 
used for that purpose, a switch leading from the main tracl^ to the 
side track was left ppen through the carelessness of the defendant's 
employés, and that by reason thereof the caboose was run into by a 
passing freight train belpuging to the défendant, company, which 
was also carelessly operated by those in charge thereof, and that in 
conséquence of the collision , the plaintiff sustained serions injuries^ 
for which he claipaed damages in the sum of $5,000. 

To this copaplaint the railway company filed an answer, in which 
it denied that the plaintiff was an employé of said gang of bridge 
builders. On the contrary, it averred that the plaintiff was em- 
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ployed by the railway company itself. It admitted that tke caboose 
in which tbe plaintifl was sleeping was run into by one of ils traina, 
but it denied that the défendant had been guilty of any négligence 
for which it was responsible to the plaintrËE, because the injuries 
sustained by the plaintiff were "caused wholly through and by rea- 
son of the négligence of his fellow serrants in the management of 
its train, and in the leaving open of the switch, as charged by the 
plaintiff." The answer further denied that the plaintiff had sus- 
tained serions injuries, as charged in his complaint. As the plead- 
ings stood when the case went to trial, the issues of fact arising 
thereunder were — ^First, whether the plaintiff was an employé of 
the railway company or an employé of the gang of bridge builders; 
and, secondly, whether he had sustained injuries by reason of the 
collision, and the extent of said injuries. On a trial of thèse issues 
the jury returned a verdict in favor of the plaintiff, upon which 
verdict a judgment was afterwards entered. To reverse the judg- 
ment, the railway company has sued out the présent writ of error. 

A number of exceptions were taken to instructions given by the 
trial court, ail of which exceptions bave been embraced in the as- 
signment of errors. But in this court only two propositions hâve 
been argued by the plaintiff in error, and they are as foUows: In 
the first place it is said that the railway company was only bound 
to exercise ordinary care to avoid injuring the plaintiff, and it is 
claimed that the trial court so charged the jury as to exact of the 
company a higher degree of care and diligence. In the second 
place it is said that the burden was on the plaintiff to prove his 
case, and that he utterly failed to show that the défendant was 
négligent in the discharge of any duty which it owed to the plain- 
tiff. It may be conceded, as stated in the flrst of thèse propositions, 
that ordinary care was the fuU measure of the duty which the de- 
fendant company owed to the plaintiff under the circumstances 
disclosed by the testimony; but a careful examination of the charge 
satisfies us, beyond any reasonable doubt, that this was the view 
taken by the trial court, and clearly enforced in ail of its instruc- 
tions. Our attention has not been directed to a single paragraph 
of the charge where a higher degree of care was required of the de- 
fendant company. But a more conclusive answer to both of the 
foregoing propositions is this: The defendant's answer, as we hâve 
above shown, admitted that the collision was occasioned by the cul- 
pable négligence of persons who were in its employ. By its answer 
it rested its défense to the action upon the ground that the plaintiff 
was not in the service of the bridge builders, but in its service, and 
was therefore a fellow servant of the persons through whose fault, 
in leaving the switch open, the collision had been occasioned. This, 
and the further plea that the plaintiff had not sustained any serious 
injury, were the sole issues to be tried, as we feel constrained to 
eonstrue the pleadings. 

On the trial of the case, an attempt appears to hâve been made — 
unconsciously, perhaps — to shift the ground of défense by showing 
that the collision was due to' inévitable accident, and that it was 
not occasioned by négligence. We flnd nothing in the testimony, 
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however, wMch fairly tends to support eucli a défense. THe switch 
TFas certainly left open and unguarded through the carelessness of 
some one in the employ ôf the raUway company; but even if there 
had been some testimony which tended to support the last-men- 
tioned défense, yet sudi défense was not pleaded, and it would still 
be necessary to hold tte défendant bound by the admission con- 
tained in its answer. The testimony shows very conclusively, and 
so the jury hâve found under proper instructions, that the plaintif? 
was really in the service of the bridge builders, and was not a f el- 
low servant of those persons through whose carelessness the switch 
was left open. This fact is practically conceded by counsel for the 
plaintifE in error. It follows that no prejudicial error was committed 
by the trial court, and its judgment is therefore àflimied. 



BURKHEISBR v. WtmJÀJj ACOID. ASS'N OF THE NORTHWEST. 

(Oircuit Court of Appeals, Seventh Circuit May 1, 1894.) 

No. 121. 

MuTUAii Benepit Insurance— Foefbituki!. 

A miitual beneflt association Insured Its members "against Personal 
bodlly injuries effected durlng tlie* contlnuance of memberstiip In tliis 
Insurance tlirougli extemal violent and accidentai means," and against 
deatli resultlng Irom such: injuries wlthin 90 days a^ter tlie accident Bdd 
ttiat, where a member ^ied withln 90 days after an accident that caused 
his death, tlie fact tliàt bëfore his deàth he ceased to be a member, be- 
causei of default in paying an assessment falling due after tlie accident, 
did not relleve the association from liabUlty, since its llability became 
flxed at the time of the accident 

In Error to the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Assumpsit by Mary Burkheiser against the Mutual Accident As- 
sociation of the Northwest upon an insurance policy on the life 
of plaintifE's hushand. Défendant obtained judginent. Plaintiff 
brings error. Eeversed. 

George Burkheiser, the husband of the plaintiff, was insured by the défend- 
ant under its certain policy or certlflcate of insurance dated October 4, 1890, 
"against personal bodily injuries effected during the contiauanee of member- 
ship in this insurance through external, violent and accidentai means." By 
the policy provision is made for Indemnity against accidentai injury in two 
ways— First for loss of time and for certain specified permanent injuries; sec- 
ond, for dçath, the resuit of accident, within 90 days thereafter. The first 
was payable to the insured, the second to the plaintiff. On the 20th day of 
December, 1890, Mr. Burkheiser met witli an accident within the terms of 
the policy, and dled on the 23d day of January, 1891, solely from the elïects 
of the injury. On the 15th' day of December, 1890, the company duly levied 
an indemnity assessment upon its members, payable on the 15th day of Jan- 
xiary, 1891. notice of whlcb, Was given to Burkheiser on the 15th day of De- 
cember, 1890. The défendant pleaded this assessment and thé failure of 
Burkheiser to pay the same, and claimed that by reason 'théreof, ând by 
force of the by-laws ofl the association, he ceased to be a mettîber from and 
after the 15th day of January, 1891, wherçby the policy of insui-ance certlfl- 
cate of membership was wholly dlscharged and annuiled. Thel section of 
the by-law ref erred to is as follows: "Any member who shall fall or neglect 
to remit to the association the amount of any assessment m'âde upon bim 



BDEKHEI8ER V. MUTUAL ACCID. ASS'N. 817 

withln thlrty days from the date of notice thereof so sent shall cease to be a 
member of said association. Provlded, however, that any person may be 
restored to his membership upon payment of tbe assessment upon which he 
lapsed, and with the sanction of the président and secretary. Any member 
so reinstated shall not be entitled to any indemnity for, injury sustained 
between the time last provided and of such reinstatement, and no person who 
bas so forfeited his membership shall be eligible to such reinstatement unless, 
at the time of the application therefor, be wonld be eligible to membership 
in said association, under section one of this article." At the trial, the facts 
belng establlshed as pleaded, the court Instructed the jury that the défendant 
was not liable upon the policy, to which ruling there was proper exception 
and assignment of error. 

James A. FuUenwider, for plaintifiE in error. 

Albert H. Veeder and Mason B. Loomis, for défendant in error. 

Before WOODS and JENKTNS, Circuit Judges, and BAEEE, Dis- 
trict Judge. 

JENKTNS, Circuit Judge (after stating the facts). The correct- 
ness of the ruling is dépendent upou the proper construction to be 
given to the contract of insurance in question. If liability for an 
accidentai injury came to an end when Mr. Burkheiser, by reason 
of default in payment of the assessment, ceased to be a member of 
the association, the instruction was correct If, however, liability 
for an accident occurring during the membership in the association 
continued, notwithstanding the cessation of membership after the 
accident, then the instruction was wrong, and the court should hâve 
directed a verdict for the plaintiff. The policy insures against Per- 
sonal bodily injuries effected during the continuance of member- 
ship in this insurance through extemal, violent and accidentai 
means. The language of the contract is plain and unambiguous. 
It was clearly designed to eflect the object of the association, which 
was to indemnify for injury sustained during membership. The 
considération paid by the assured is for such protection. The in- 
jury wliich resulted in the death of Mr. Burkheiser occurred during 
such membership. The accidentai injury was the cause; the death, 
the conséquence. The contract indemnifled against injury produced 
by accident as the operating cause, and occurring during member- 
ship. The contract with respect to liability of the company hàd 
relation to the time of the happening of the accident, not to the 
time of the final outcpme of the injury, or to the time when liabil- 
ity should be discharged by payment. The liability of the associa- 
tion became absolute upon the occurrence of the accident, the 
amount of indemnity and the person to whom it should be payable 
being contingent upon the character and resuit of the injury sus- 
tained; as to the plaintiff, contingent only upon the death of the 
assured within the stated time. It was not contingent upon contin- 
uation of membership, either within the letter or spirit of the con- 
tract. There was no obligation on the part of the assured to con- 
tinue in membership after an injury, nor does his failure so to do 
resuit in forfeiture of indemnity for injuries theretofore received, or 
in discharge of liabUity theretofore incurred. We search the policy 
in vain for a suggestion that that liability should be released or 
v.6lF.no.8— 52 
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'^%toi?ged if, throngh defaidt in pâymeùt of an assessmeùt^ the as- 
'siirefl! iS-piild, after the incurring of the accidentai in jury, ceasé to 
bp a, mèmber of the i association. ?y failure to honor the assess- 
ment, he indeed ceased to be a member of the association, and could 
no feûger look to the company for indemnity for accidentai injury 
'théi*eaitër occurring; but by no term pf the contraet and by no 
prpvfeion of the byJaws does such cessation of ihetobership work 
forfeitlire of rights accrued, or release the company from légal lia- 
bUity incurred undef tlie policy during continuance of membership. 
The membership ceases; the légal liabUity for previous accidentai 
injury remains. By pne condition of the policy, it was compétent 
for tèei association! tocançel the certificate of membership at any 
time nppn ,refunding paid une^piçed assessments, or at the expira- 
tion oftime covered by ahy one paid assessment. Can it be claimed 
that the association under this provision could, upon complying with 
its condition, absolve itself from liability for an accident occurring 
prèviotS'to such càntèllation? We thîrik not. Cessation of mem- 
bersM|)i, ychether voluÊtary or involuntary, opérâtes prospectively, 
not îh defogaticMQ of-àcquired rights or in release of antécédent lia- 
bility. TMs View ià iinpliedly sustained by that provision of the 
eighth by-law of tïié association above; quoted, to the effect that a 
rein^tated member shall not be entitifed to indemnity for injuriés 
occùtrlng in the interval of time between default and reinstate- 
ment. ït recognizes the liability of the association, to respond for 
accidentai injury sustained during the membership, notwithstand- 
ing subséquent severance or interruption of membership relation. 

Thé èasè of Klein y. Insurance Co., 104 Û. S. 88, has no pertinency 
hère. There default upon an ordinary life policy of Insurance oc- 
ourred before the death of the insuréd; By the terms of such con- 
tractsi the insurance is against death occurring during the life of 
the pôliey, lapsing upon default in payment of the premium. The 
case at bar is quite différent. Hère the accident — which is like to the 
case of death in an ordinary life policy— occurred during the life of 
the pôlîcy, and liability attached imniédiately upon the occurrence 
of thé injury. It is further to be observed that if the language 
used in thîs policy or certiflcate can fairly be said to admit of two 
interprétations, and to be of doubtful construction, the court should 
construe the provisions of the contraet strictly as respects the com- 
pany, and liberally as regards the insured, because the language em- 
ployed is that of the insurance company. If the construction be 
doubtful, pr the meaning obscure, it is the fault of the company. 
National Bank V. Insurance Co., 95 U. S. 673, 678; Grâce v. Insur- 
ance Oo., 109 U. S. 278, 282, 3 Sup. Ot. 207; Moulor v. Insurance Co., 
111 U. S. â35, 341, 4 Sup. Ct. 466; Insurance Co. v. McConkey, 127 
U. S. 661, 666, 8 Sup. Ot. 1360; Kratzenstein v. Assurance Co., 116 
N, Y. 54; 69, 22 N. E. 221. The court below should hâve instructed 
the jury td return a verdict for the plaintiff. The judgment is re- 
versed, and the cause renianded, With instructions to the court be- 
low to award a new trial. 
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DURAND et al. v. SCHULZB et aL 

(Circuit Court o£ Appeals, Third Circuit May 24, 1894.) 

No. 21. 

1. Patents — Intebprbtation op Ci-aims— Peocess and Product. 

A patent may cover botli a process and Its product; but, if the elaJm 
of the patentée Is restricted to the process, the patent cannot be made to 
include the product by référence to other portions of the spécifications. 
60 Fed. 392, afflrmed. 

2. Same. 

The Koechlin patent No. 253,371, for manufacture of dye stuffs, con- 
strued, and àdd to cover the process alone, and not the product 60 Fed. 
392, aflarmed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

This was a suit by L. Durand, Huguenin & Co. against Green, 
Schultz-Berge & Koechlin, for infringement of a patent. The circuit 
court dismissed the bill (60 Fed. 392). Complainants appeal. 

lâvingston Gifford, for appellants. 
Edward N. Dickerson, for appellees. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

WALES, District Judge. This is a suit brought for infringement 
of letters patent No. 253,371, dated February 14, 1882, for manu- 
facture of colors or dye stuffs, granted to Horace Koechlin, and by 
him assigned to the appellants. The spécifie charge against the de- 
fendants is that they imported, used, and sold coloring matter em- 
bodying and containing the invention described and claimed in the 
patent. The défendants denied infringement, alleging that the pat- 
ent was for a process only (which they did not use), and not for a 
product. The circuit court sustained this défense, and dismissed 
the bUl of the complainants. The claim of the patent reads as fol- 
lows: • 

"I clalm the Improvement in the manufacture of coloring matter consistîng 
in the production of violet coloring œatters by the action of nitroso derivatives 
of the tertiary aminés on tanniU; or équivalent reaction, substantially as de- 
scribed." 

As it was not proved that the défendants had used the process, 
the only question that was considered and decided by the circuit 
court was whether the claim covered both the process and the 
product. One and the same patent may cover both a process and 
its product, but, if the patentée choose to restrict himself to one by 
his claim, he cannot include the other also by a référence to other 
parts of his spécification. It is well known that patentées, gener- 
ally, make a much broader statement of the novelty of their inven- 
tion in the body of the spécification than they limit themselves to 
in the claim, which latter is held to be the distinctive feature of a 
patent. By the act of congress of 1836, the applicant for a patent 
was, for the ûrst time, required to "particularly specify and point out 
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the part, improvement or combinatîon wMch he claims as his own 
invention or disco^ry." In SFerriU v. Yeomans, 94 U. S. 568, the 
court saidri • > 

"In praxîtlce, thls allégation of the distinct matters for which he (the ap- 
pllcant) claims a patent cornes at the close of the schedule or spécification. 
* • • Thls distinct and formai clalm is therefore of primary importance 
in the effort to ascertain precisely what it is that is patented." 

in Keystone Bridge Co. v. Phoenix Iron Co., 95 Jj. S. 278, it was 
said bj the court: 

"When the terms of a clalm in a patent are clear and distinct (as they al- 
ways should be), the patentée, in a suit brought iipon a patent, is bound by 
it," citlng Merrill t. Yeomans. 

By the act of 1870, under which the patent in suit was issued, 
the requirement in regard to the claim is still more strict, the làn- 
guage of the act being that the applicant shall "particularly point 
oût ând di«tinctly clâim the part," etc. In Mahn v. Harwood, 112 
U. S. â60, 5 Sup. et 174, and 6 Sup. Ct. 451, the court said: 

"The taking eut of a patient which hfts (as the law reatilr'es It to hâve) a 
spécifie claim is notice to ail the/Worl4, of the most pubUçand solemn kind, 
that ail those parts of the art, machine, or manufactwe set ont and, described 
in the spécification, and not embraced in such spécifie clàim, are not claimed 
by Ithe patentée,— at leaat, nôt claimed in ahd by that patent. If he bas a dis- 
tinct patent for other parts, or has made application therefor, or has reserved 
the rlght to malie such application, that is another matter not affectlng the 
patent In question. But, so far as that patent is concerned, the claim actually 
made opérâtes in law as a disclaimer of what is not claimed, and of ail thls 
the law charges the patentée wlth the fullest notice. • * * Of course, 
what Is not claimed is public property." , 

Again, in Buma v. Meyer, 100 U. S. 671, the court said, in référ- 
ence to the claîm of a patent: 

"It deflnes what [the patent office], after a full examlnation of previous In- 
ventions and the state of the art, détermines the applicant is entltled to. The 
courts, therefore, should be careful not to enlarge, by construction, the claim 
which the patent offlce has admitted, and which the patentée has acqulesced 
in, beyond a falr interprétation of its terms." 

In White v. Dunbar, 119 U. S, 51, 7 Sup. Ot. 72, Mr. Justice- Brad- 
ley, speaking for the court, said: 

•The context may undoubtedly be resorted to for the purpose of better un- 
derstanding the meaning of the claim; but not for the purpose of changlng it 
and making it différent f rom what it Is. The claim is a statutory requirement, 
prescribed for the very purpose of making the patentée define precisely what 
his invention is; and it is unjust to the liublic, as well as evasive of the law, 
to construe it in a manner différent from the plain Import of its terms." 

The above extracts f rOm adjudged cases show how closely a 
patentée is held to his claim in describing the invention for which 
he has sought and obtaiûed his patent, and exliibit a marked una- 
nimîty of judicial opinions in relation to this provision of the patent 
law. In the apt words of Judge Dallas, in rendering the decree 
of the circuit court (60 Fed. 392), the law prescribes "that the claim 
must be taken as deflniiîg precisely what the invention covered by 
the patent is, and, hence, the true questioli is, not what the patentée 
might hâve claimed, but what he has claimed; the latter, not the 
former, being made thé measure of his rights." Koechlin might 
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have claimed a product, if his description of his invention be tme. 
He says: "Otker coloring matter can be made by similar reactions. 
The product, as well as tlie metbod of producing tlie same, constitutes 
a part of the invention, which comprises, tlierefore, the préparation 
and the coloring matters above mentioned;" but, when he cornes 
to his claim, he limits his invention to the method by which the col- 
oring matters are to be produced, namely, "by the action of nitroso 
derivatives," etc. Disconnected from what précèdes it, there is no 
hint in the claim that the "violet coloring matters" are a new pro- 
duction, which has been invented or discovered by the patentée; 
and from this omission to claim the product, as well as the method 
of making it, the inference is reasonable that he would be satisfied 
with a patent for the process. Other portions of the spécifications 
may, as was said in White v. Dunbar, be resorted to, "for the pur- 
pose of better understanding the meaning of the claim; but not for 
the purpose of changing it and making it différent from what it is." 
The words "manufacture" and "production," as used in the claim, 
are not the names of things but of acts. The claim indicates the 
mode and manner of doing certain things, or of making certain com- 
binations, in order to produce certain results, and is for the im- 
proved process of obtaining those results, i. e. in manufacturing 
and producing them. It is not stated that violet coloring matters 
have never before been produced, or that they could not be pro- 
duced by other processes than those described in the claim. The 
claim is for "the improvement in the manufacture of coloring mat- 
ters," and describes the improvement as "consisting in the produc- 
tion of coloring matters by the action of nitroso derivatives," etc. 
The improvement, that is, the process, is claimed as new, but not 
the product. The contention that, in the Koechlin patent, the 
product inheres in the process, and that, therefore, the claim of the 
one necessarUy includes the other, cannot be sustained on principle 
or authority. The claim is single, and is either for a process or a 
product; otherwise, if the claim is divisible, one part being for a 
process, and another part for a product, it would be a double claim, 
and as such in danger of being held void for ambiguity. The appll- 
cant for a patent may separately claim both a process and a product, 
but cannot properly claim them in one claim. They are the proper 
subjects of separate aûd distinct claim s. Merrill v. Yeomans, 1 
Ban. & A. 55, Fed. Cas. No. 9,472; Goodyear v. Kubber Co., 2 Cliff. 
•371, Fed. Cas. No. 5,583. The decree of the circuit court is af- 
firmed. 



H. L. TLTDD & CO. v. FOWLBR et al. 

(Circuit Court of Appeals, Second Circuit May 29, 1894.) 

No. 141. 

Patents— CoKSTRTJCTiON of Claim — luFBiîirGEMENT. 

In the Fo-wler, Lingley & Fowler patent, No. 466,940, for an Improved 
curtain rod, to be held between opposite sldes of casings by pressure of 
sprlngs, the flrst claim, for the combina tlon, wlth the rod, of "a tube hav- 
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iag oiie «i^d Inclosing and sUdlng on tbe rod, and liaving its opposite end 
reduced Ijij dlameter, a sprlng Inplosed In sald tube, and held from longi- 
tudinal mbrément by sald reduced end of the tube, and a shell or tlp car- 
irled by the i?edilced end of the tube, and adapted to béai- agalnst the wln- 
dow casIng.'Ms not to be constraed as requlring the sprlng to be held from 
longitudinal movement In elther direction, whlch would compel the reduc 
tlon of the end of the tube, whlch qonstitutes the Invention, to be eflected 
by compression; but the clalm Is to be read with the statement in the 
spécification, whlch" Is co-e?:tenslve wlth the actual invention, that the 
spirli^ may b© prevented from pushlng tlu-ough the end of the tube, not 
only by compression, but also by turnlng over the end of the tube, formlng 
an Internai flange, or by Indentlng the end of the tube; and It Is In- 
frlnged by the use of any one of those methods of construction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by Henry A. Fowler, John H. Lingley, and Samuel 
Fowler against H. L. Judd & Co., a corporation, for infringement of 
a patent. The circuit court rendered a decree for complainants. 
Défendant appealed. 

On the hearing in the circuit court the folio wing opinion was 
rendered: 

Wheelfer, District Judge. This suit Is brought upon letters patent No. 466,- 
940, dated January 12, 1892, and granted to the orators Henry A. Fowler and , 
Jdhn H. lilngley, as Inventors, «ind to the o^ator Samuel Fowler, as assignée, 
for an Improyement In curtaln rods, to be held between opposing sides of cas- 
ings by the friction of the ends made to préss against the caslngs by spvlngs. 
The infringement alleged Is of the first clalm, Whlch is for: "(1) In a curtaln 
rod, the combinatlon, with a rod of a tube having one end inclosing and slid- 
Ing on sald rod, and having Its opposite end reduced in dlameter, a sprlng in- 
closed in sald tube, and held from longitudinal movement by sald reduced 
end of the tube, and a shell of tlp carried by the reduced end of the tube, and 
adapted tô bear against the wlndow caslng, substautlally as described." 

The défenses are Want of nofvfelty; that the tvyo orators were not Inventors, 
and one John H. Bennett wasthe Inventor, of this improvement; and that tha 
défendant does not infrlngé. 

The défendant has pleaaed, put in évidence, and lelied upon varions struc- 
tures, brackets, rods, and flxtures made before, and patents for such things 
issued before, the date of this invention; but none of thèse things show a 
curtaln rod or analogous structure held In place by the mère pressure of springs 
outwardly trom the ends of the rods against opposite parallei casings; and 
although, In some or ail of thtem, each of ail the parts of the combinatlon of 
this clalm is found. In none of thetn are ail of thèse parts in the same combina- 
tlon found, and neither any nor ail of them appear to anticipate this claim. 

The orators Fowler and Lingley, and one CarroU W. Dodge, as jo'nt in- 
ventors, on July 12, 1889, made an application for a patent for a curtain rod. 
whlch contained this clalm: "(1) In a curtaln rod, the combinatlon of a rod 
or bar upon whlch the curtain is supported, a flaring shell formlng a tip, a 
tubular sleeve, wlth one end of sald sleeve Inclosing the smaUer end of said 
shell or tlp, and formlng a tlght fit, whereby said shell and tube form prac- 
tically a single pièce, the opposite end of sald tube being reduced in thlckness, 
and inclosing and sllding upon the rod, so the curtain held upon sald rod wlU 
sllde freely over the tube, a shank preferably formed intëgrally with said 
shell or tlp, and concentric wlth the tube, and a spiral sprlng held on sald 
shank wlth' Its bore slightly less than the dlameter of the shank, and with 
Its end bearlng against the inclosed end of the rod, substautlally as de- 
scribed,"— on whlch a patent was granted February 16, 1892, after the patent 
in suit, and Is owned by the orators. The spécification stated that the tips 
could be made of solld pièces of métal, and the elastlc blocks attached there- 
to, but that they consldered It better to construct them, as represented In the 
drawings, of sheet métal, ^tamped into the deslred form, wlth the rubber blocks 
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inserted in the open ends. The construction of stamped tips to go Into the 
end of the tube, and support the ends of the spring, was not practicaMe. and 
solid tips were too heavy and expensive. Thèse diffieulties appear to hâve 
been stated by Fowler and Lingley to Bennett, who was a manufaeturor of 
the articles for the owners of the patent, and the tip was made to go over tha 
end of the tube, so it could be stamped out of sheet métal, and the outer end 
of the tube was reduced in dlameter to hold the spring. Bennett appears to 
bave made useful suggestions about thèse changes to overcome the difflculties. 
but he did not apply for a patent, nor claim the invention against them, and 
seems to bave done what he did as an artisan, rather than as an inventer; 
and the presumption that Fowler and Lingley were the inventors of this im- 
provement, arising from the grant of the patent to them and their assignée, 
is not overcome by the proof of what he did about it. It Is argued that some- 
how the pendency of the application of Fowler, Lingley, and Dodge deprived 
Fowlœ and Lingley of the right to claim the Improvements of this patent 
against Bennett, or account for his failure to apply for a patent for thèse im- 
provements himself. But they owed him no âuty, and he had no rights in 
the matter unless he was an inventer. Whether he was or not bas bérn 
considered In view of ail the circumstances. The patent in suit was expressly 
made subject to the prior application of Fowler, Lingley, and Dodge, then 
pending, and, of coiu'se, covers only improvements upon the invention de- 
scribed in it. For such improveinents the patent seems to be valid. 

The défendant bas proceeded somewhat upon the claim of Bennett that he, 
and not Fowler and Lingley, was the inventer of this improvement, which, as 
now considered, fails. Besides this, the défendant bas changed the form of 
the tube by turning in the outer end to keep the spring from being forced 
through it, instead of reducing its dlameter by a taper, and bent out the end 
of the wire of the spring, or crooked the spring itself, to engage with the tube, 
and keep the spring from falllng out in putting up or taking down the 
structure, The tube reduced in dlameter of this claim of the patent is said in 
argument to be a tube reduced in every diameter producing a true taper, which 
will, by Its réduction in that manner, hold the spring from longitudinal move- 
ment, from which the tube and spring of the défendant so differ as not to in- 
fringe. This claim originally was for: "(1) In a curtain rod, the combination 
■of a sliding tube, having its outer end reduced in diameter, as described, 
a spring with its outer diameter less than the internai diameter of said slidins 
tube, but slightly greater than the internai diameter of the reduced section ot 
said tube, by which said spring is held within said tube, substantially as de- 
scribed." This claim was rejected as incomplète, with a suggestion that it 
be amended to include the rod, tubes, spring, and caps. The spécification was 
thereupon amended by inserting: "The ends of the tubes are sufficiently con- 
tracted in diameter to prevent the end of the rod from being pushed through 
the end of the tube, and crowding the disks out of the tip as the spricg is 
being compressed by the sliding motion of the tube on the rod, in the opéra- 
tion of applying the cvirtain rod to the wlndow casing. The compression of 
the tube is thus made to serve a double purpose,— in holding the spring from 
falllng out of the tube when the tube Is removed from the rod, and also in 
preventing the end of the spring from being pushed through the end of the 
tube and against the disk as the spring is compressed against the end of th!> 
rod. This latter purpose can obvlously be secured by turning over the end of 
the tube, thereby contracting the opening, and forming an internai flange, 
by which the end of the spring will be held from contact with the disk, or the 
end of the tube which is held in the tip can be indented, so as to reduce its 
internai diameter, and hold the outer end of the sprins; from longitudinal 
movement while It is being compressed." And the claim was made to be as It 
now is. 

The claim is to be read with référence to the spécification. When so read, 
the description of a tube as reduced in diameter, holding an inclosed spring 
from longitudinal movement by its reduced end, will as well, although not so 
aptly, include the tube of this amendment as that of the other form. If this 
were not so, the changes of form of the end of the tube and of the mode of 
engaging the spring in the defendant's structure do not alter their mode of 
opération, and seem to be immaterial. They do the same thing, In substan- 
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fially tbefanie way, as the -îorrespondlng parts of the patentée Invention, the 
substance 0^ whlch the défendant appears to hâve taken. The défendant, 
therefore, appeais to infringe. 
Let a decree be entered for the orator. 

Arthur t. Briesen, for appellant 

Stewart Ghapiîn (D. H. Driscoll, on brief), for appellees. 

Before WALLAOE, LACOMBE and SHIPMAN, Circuit Judges. 

SHlPMAlî, Circuit Judge. This appeal calls iu question the 
correctness of a decree of the circuit court for the southern dis- 
trict of New York, which sustained the validity of letters patent 
No.' 466,940, dated January 12, 1892, and issued to the complainants 
Fowler and Lingley aS invéntors, and to the complainant Samuel 
Fowlet as assignée, for an improvement in curtain rods, and which 
also adjudged that the défendant had infringed the first claim of 
the patent On July 12, 1889, the invéntors, Fowler and Lingley, 
and éairoll W. Dodgé, applifed for lettei-s patent foç an Improved 
curtain rod, which, nuinbered 468,987, was issued on February 16, 
1892. Tîiîs patent is for a tube sliding telescopically over the end 
of a curtain rod, the tube carrjing at one end a tip or head to 
receîye an elastic disk which bèars against the window casing, 
and iiaving a spring inclosed within the tube, one end of the spring 
bearing against the end of the rod. The tension of the spring 
forces the tube away from the end of the rod, and thus enables 
the elastic' disk to be held firmly against the casing. Previous 
devicea of this sort were either fastened to the woodwork, or the 
enda of the rod were made to presa against the casing by a screw 
thread. The novelty of the invention consisted in holding the rod 
in place solely by the outward push of a spring. The patentées 
began to manufacture curtain-rod tips of this sort in June, 1889, 
and ceasecl the manufacture during the next month. The device 
was defective because the pressure of the spring was exerted di- 
rectly against the head, and pushed it out of the tube, unless it 
was solid and soldered into the tube, — a construction which made 
the manufacture too expensive. Fowler and Lingley, the two 
invéntors named in the patent in suit, thereupon sought for, and 
invented, an inn)royement which shoiild obvlate the defect, and ap- 
plied, on May 8, 1890, for a patent therefor, which was issued as 
No. 466,940, and was, by its tenns, made subordinate to the Fowler, 
Lingley, and Dodge application then pending in the patent olHce. 

As the décision of the case dépends entirely upon the construc- 
tion to be .giyen to the first claim, and as the construction dépends 
upon an examination of the claim in connection with the spécifi- 
cation, and with the histx)ry of the application in its progress through 
the patent office, it is, important to quote the spécification with 
ST;ibstantiàl çompleteneas. The material portion is as foUows: 

"B Is a rod foralng the ceiltral section of our Improved rod, and can be of 
métal or other material, as wobd, or of wood covered with métal, or It Can cod- 
sist of a pièce of tublng. Upon each end of the central rod, B, we place the 
telescoplc slldlng tubes, O, O, with thelr inner pnds ground or turned down 
to an edge In order to allow the rings or the hem of a curtain to slide freely 
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over them. The outer ends of the slîding tubes, 0, C, are compressed or re- 
duced In diameter by compression or upsetting. On the reduced outer ends o( 
the sliding tubes, O, 0, are placed the tips, D, D, which are elther tubular in 
form, as represented in Flg. 4, or flaring or bell-mouthed, as represented in 
Fig. 3, the spécial form of the tip itself being immaterial. Within the tip, D, 
and restlng upon the ends of the slldlng tubes, G, are the disks, E, and upon 
the disks, B, are placed the rubber disks, F, F. Springs, G, G, are inclosed 
within the sliding tubes, 0, the outer diameter of the springs belng larger than 
the Internai diameter of the sliding tubes, O, at thelr reduced ends, 0', C 
The springs are large enongh to requlre considérable pressure to cause them 
to enter the ends, C, C, and they are held in place by the pressure of the 
springs agalnst the inner surface of the sliding sleeves at their reduced ends, 
C, C, and kept from falling out of the tubes when they are removed from 
the ends of the rod, B. Thé opposite ends of the springs, G, G, rest agalnst 
the ends of the rods, B, and as the entire length of the curtaln rod, with the 
ends as applied, is longer than the space between the sides of the casing, so 
that, when it is applied to the casing, the springs, G, G, are compressed, 
their tension exerts a pressure agalnst the sides of the casing, which serves 
to hold the rod flrmly In position. (The ends, C, C, are sufflciently contracted 
in diameter to prevent the spring, G, from belng pushed through the end of 
the tube, 0, and crowdlng the disks, E and F, out of the tip, D, as the 
spring. G, is belng compressed by the sliding motion of the tube, O, on the rod, 
B, in the opération of applying the curtaln rod to the window casing. 
The compression of the tube, O, Is thus made to serve a double piurpose,— in 
holding the spring. G, from fafling out of the tube, C, when the tube is re- 
moved from the rod, B, and also in preventing the end of the spring from be- 
lng pushed through the end of the tube, and agalnst the disk, E, as the spring 
is compressed agalnst the end of the rod, B. This latter purpose can ob- 
vlously be secured by turnlng over the end of the tube, C, thereby contracting 
the openlng, and formlng an internai flange, by which the end of the spring 
wlU be held from contact wlth the disk, E, or the end of the tube, C, which 
is held in the tip, D, can be indented so as to reduce Its internai diameter, 
and hold the outer «nd of the spring from longtitudinal movement when it Is 
being compressed.)" 

The part of the spécification inclosed in parenthèses was intro- 
duced by amendmeiit. 
The flrst claim is as follows: 

"(1) In a curtaln rod, the comblnatlon, with a rod, B, of a tube, C, havlng 
one end Incloslng and slldlng on said rod, and havlng its opposite end re- 
duced In diameter, a spring Inclosed in sald tube, and held from longitudinal 
movement by said reduced end of the tube, and a shell or tip carrled by the 
reduced end of the tube, and adapted to bear agalnst the window casing, sub- 
stantially as descrlbed." 

The invention consisted in reducing in diameter the outer ends 
of the sliding tubes, whereby they received the force of the out- 
ward thrust of the springs, which were thus prevented from being 
pushed through the ends of the tube, and, as the tips no longer 
needed solidity to withstand the pressure of the springs, they were 
placed over the reduced outer ends of the tubes. The compres- 
sion of the tube, in addition to its preventing the end of the spring 
from being pushed through the end of the tube, also kept the spring 
in position by friction, and thus prevented it from faUing out when 
the tube was removed from the rod. M order to accomplish the 
flrst and main object of the improvement, the spécification states 
three ways in which the ends can be reduced in diameter: First, 
by compressing them; secondly, by turning over the end, thereby 
forming an internai flange which will hold the end of the spring 
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awàj^ fWm the disk; br, thiPdly, by'indenting the endof the tube. 
The dj&f ^d^t's expert says that in its curtain-rod tips "thé wùter end 
of the tuîiais tumed ijaward slightly a.t its extreoie ehd, and hàs ears ' 
bent in ftt>m a point or short distance back from the end. Thèse in- 
turned èars fpnh a stop to prevent the end of the spring from being 
pusheditÈiough the oiiter end of thettibë," and that "the resuit is that 
a spring xrfuniformdiameter simply àbtits against the stops formed by 
thèse intamed ears, and isnotheld fromlongitudinal movement bythe 
reduced end of the tube." It is further said tlïat the reduced ends 
do not hé|Cûr retain the springs, btit tliat they arekept from falling 
out by bleïng bent or bowed Qutwardly, so as to bear àgâinst the in- 
terior of the tube and create friction with it, and consequently that 
the defendant's reduced ends perform dnly one function of the pat- 
ented mélhod of construction. A furi;her distinction is said to 
exist between the two structures, in that whereas, in the complain- 
ants' patent, the reduced outer ends of the tubes fonn a neck or 
seat for reeeiving the tip, in the construction of the defendant's arti- 
cles the tip goes ovër the, reduced end, and is forced upon that por- 
tion of the exterior of the outer end of the tube whicl^ is not reduced 
in diamèter. 

The attëmpt to avoid infringenient rests mainly, if not entirely, 
upon such a construction of the flrst daim as to limit it to one mode 
of reducing the end of the tube, viz. by compression, and to exclude 
the modes named in the amended spécification, — "by turning over 
the end of the tube," or by indentation. The theory of the défendant 
is that tijie claijn, as flnally allowed by the patent ofiSce, was so re- 
duced in scope as to limit it to tliat feature of construction which 
would prevent the spring from longitudinal movement in either di- 
rection. ïhe original application contàined three claims which were 
properly rej'ected as "incomplète and vague." The amendment in- 
cluded in parenthèses was then made, and three new claims were 
written, thé'fiirst of which is as follows: 

"In a eurtata rod, the combinatlon with a rod, B, of a slidlng tube, C, havlng 
its outer enâiPeduced to hold an inclosed spring from longitudinal movement, 
a spring h^d In said sllding tube, and a tip carrled by said sliding tube, and 
adapted to bear against the wlndow easing, substantially as deserlbed." 

The second and third eliaims referred to particular features of 
the device, and are not important in this case. The flrst and second 
claims weïfe rejected "on the patent to La Dow, in connection with 
patent to sSmyth, both of record." The patent to Charles La Dow — 
No; 297,136, dated April 33^ 1884 — was for a suspensory rod, which 
consisted of a rod provided at one end with a socket button, and 
at the opposite end with a nut upon the screw-threaded end of the 
rod. ; Tbè Mctional contact with the opposing surfaces of the win- 
dow casings was effected by the rotation of the screw-threaded rod. 
The patent to James B. Smyth— No.: 192,663, dated July 13, 1877— 
was for ah improvemént in a rotating window-shade roUer, so that 
the roUer could be made longer or shorter- The only part of the 
device which seems to hâve any relation t© the patent ed device of 
the patent in suit is that thé axle of a pulley wheel at the end of 
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the roller is held against the bearing, wMcli is attached to the cas- 
ing, and by wMch. the roller* is supported, by the tension of a spiral 
spring, and thus the roller is prevented from being detached from 
its bearings. The roller îs not held betweeh t;he two casings by 
frictional contact. Thèse two références seem to hâve little connec- 
tion with the invention of the patent. But the real imperfection of 
the claim was that it did not clearly and with précision express how 
the varions parts co-operated with each other. Thus, by "a sliding 
tube reduced to hold an inclosed spring from longitudinal move- 
ment," the draughtsman obviously meant that the reduced end 
was the means whlch held the spring from longitudinal movement; 
but the operative character of the combination was much better ex- 
pressed by the language subsequently employèd. The défendant 
insists that the language of the claim, as flnally amended, which was 
that the spring was held from longitudinal movement by the reduced 
end of the tube, requires that the reduced tube should prevent the 
spring from moving longitudinally in either direction, and that such 
requirement compels the réduction to take place by compression. If 
this construction was necessary, in view of the state of the art, 
or of the limitations in the spécification, or of the requirements of 
the patent office, it would merit favor; but it is not required by 
either of those considérations. The spécification was coextensive 
with the actual Invention, and described three ways in which the 
spring could be prevented from being pushed through the end of 
the tube, — by compression, or by forming an internai flange, or by 
indenting the end so as to hold the outer end of the spring from 
longitudinal movement. The claim requires the end to be reduced 
in diameter, and spécifies that the spring was to be held from longi- 
tudinal movement by the reduced end, the spécification having par- 
ticularly described three ways in which the end of the spring coidd 
be thus held. The claim does not limit the invention to such means 
of reducing the internai diameter as shall entirely prevent the spring 
from movement. The défendant took one of the methods of construc- 
tion described in the spécification, and included in the claim. It is 
not of importance that it did not take the best method which was 
so described. 

The defendant's remaining answer to the charge of infringement 
is that, by a proper construction of the claim, the reduced end is to 
form the entire seat for the neck of the tip, whereas. in the defend- 
ant's device, the tip is said to be carried or hâve its seat by that 
portion of the end of the tube back of the reduced portion, which 
is of fuU diameter. The point seems too wire-drawn to require dis- 
cussion. The spécification said that "on the reduced outer ends of 
the sliding tube, C, G, are placed the tips, D, D." This part of the 
patented invention consisted in the fact that the reduced end of the 
sliding tube received or carried, or upon it was placed, the neck of 
the tip. The decree of the circuit court is alBrmed, with costa 
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SHAPLBIGH T. CHBSTBR ELECTRIC LIGHT & POWER 00. et al. 

(Circuit Court, E. D. Pennsylvanla. May 29, 1894.) 

No. 21. 

Patenîs^Intebprbtatioit— Infringement. 

îTàe Shaplelgh pateat No. 433,187, lor a "safety cut-off" for electrlcal ap- 
paratus, construed, and Md not Infrlnged. 

Tliîs was a bill by M. S. Shapleigh. against the Ohester Electric 
Lîglit & Power Compapy and others, for infriiQgement of a patent. 
Hear^ où the pleadings and prôofa. 

Mark W. Collet, John R. Bennett, and Bandall Morgan, for com- 
plainant 
Strawbridge & Taylor, for respondents. 

DALLAS, Circuit Judge. This suit is brought by MarshaU S. 
Shapleigh upon letters patent No, 433,187) dated July 29, 1890, 
granted to him for a "saifety cut-off." The claims whieh he allèges 
the défendants hâve infringed are as foUows: 

"(1) The comblnation of a pair of sprlng clamps; a fuse plaeed between 
ttie jaws of said clamps and automatjcally clamped tUereby, and terminais 
provlded wlth latéral supports operating to compress the Jawa of sald clamps 
externally, sul^Btantially as described. 

"(2) The comblnation of à pair of sprlng clamps Insulated from each other 
except through the fuse, terminais plaeed on a suitable insulating block, arid 
provMed wlth latéral supports, between *hich the jaws of said clamps pass, 
and are compressed extemally, and a fuse automatically held by and between 
the Jaws of said clamps, substantially as described." 

"(4) The comblnation of a pair of sprlng contact clamps, made of an elastic 
conductingi materlal, and provlded wlth jaws, by and between which the 
fuse Is plaped and automatically clamped, with a pair of terminais plaeed 
on a snitablè Insulating block, and proyided with latéral supports operating 
to compress the Jaws of the clamping contacts externally, substantially as 
described." 

"(7) The comblnation of a block provlded with two terminais, supports of 
conductliig materlal. electricallyconnected to said terminais, and in permanent 
mechanieal connection therewlth, a pair of sprlng clamps provlded with Jaws 
connected by an Insulating pièce, and a fuse, tihe whole being arrangea so 
that the Jaws are pressed upon the fuse automatically, and complète the 
circuit between the terminais." 

"(9) The comblnation of a pafr of sprîng clamps Insulated from each other, 
and provlded with Jaws, a fuse automatically held by and between the 
Jaws of said clamps, and tacminals provlded with latéral supports sufficlently 
close to compress the jaws, substantially aB described." 

Safety cut-offis were not new with this inventer. Before the pat- 
ent in suit was applied for, they were well known, and, as in the 
complainant's device, their principal constituent was a strip of 
métal more fusible than the eonducting wire employed throughout 
the System generally. Thèse more fusible pièces are themselves 
capable of eonducting, without fusing, the current intended to be 
transmitted, and, being interposed as a part of the continuous 
conductor, they simply form, so long as the normal current is not 
exceeded, a small section of any circuit to which they are applied ; 
but if and when, from any cause, the ordinary current is materially 
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increased, they, by fusing, break the circuit, and tlius operate to 
secure immunity from the danger which otherwise would arise from 
the passage of the abnormal current beyond the point of their in- 
sertion. In addition to the fusible strip, ail automatic cut-ofEs com- 
prise certain other requisite features in common; but it is not 
necessary to describe them. 

Each of the claims involved in this case îs for a combination of 
physical parts constituting an intégral organism, and, of each of 
them, terminais provided with latéral supports are an essential 
élément. As to whether the défendants' arrangement embodies this 
élément, the experts broadly difler. Having considered their testi- 
mony with care, and having also closely examined and compared the 
respective devices for myself, I hâve reached the conclusion that that 
of the défendants is, at least as to the élément especially mentioned, 
materially différent in structure from that of the plaintifl; and, fur- 
thermore, I am convinced of the pertinency and soundness of the 
point înade by the learned counsel for the défendants: 

"That each terminal of each pair of terminais of the Shapleigh patent is 
an electrlcal device embodying latéral supports, and must necessarily so be, 
■whereas but one terminal, at most, of each pair of défendants' terminais, is 
or need bé an electrical terminal embodying latéral supports, and that, there- 
fore, * • • défendants' device does not infringe the spécifie combination 
of the claims of complainant's patent." 

Upon the ground that infringement of the plaintifl's patent by 
the défendants has not been shown, the bill is dismissed, with costs. 
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(Circuit Court, D. Indiana. May 29, 1894.) 

No. 8,782. 

1. Patents — Limitation op Claims— Re.jection and Acquiescencb. 

The principle that ar Inventer who acquiesces in the rejectlon of a 
daim is estopped from insisting upon such a construction of the claims 
allowed as would be équivalent to what was rejected, applies when the 
rejected claim is narrower, as well as when it is broader, than those 
allowed. Morgan Envelope Co. v. Albany Perforated Wrapping Paper 
Co., 14 Sup. et 627, foUowed. 

8. Samk — Invention— ExcELsioK Machines. 

The use of lugs to prevent latéral movement having been long known 
and practiced, their adaptation to an excelslor machine, to prevent lat- 
éral movement of the sliding plate, involves no invention. 

8. Samb. 

Wooden bearlngs for excelslor machines being old, there is no Inven- 
tion In placing the wood so that the grain will run vertically with the 
Une of motion, instead of at right angles thereto. 

1 Bame. 

The Johnson patent No. 452,553, for Improvements for excelslor ma- 
chines, Is void for want of novelty and invention. 

This was a suit by Jesse B. Johnson against Olaf R. Olsen for 
infringment of a patent for improvements in excélsior machines. 
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y. H. liOOléwdoâ^: for complaisant. 
I Chester Bradfopii for défendant. 

BAEEB, QisWbJndgë. ThiB Is a suit In eqni;^ foran Injuiio- 
tion,, and for 1|bejil»fl©very of daquiges for the infringement of let- 
teps patent of the United States ÎTo. 452,553, isstied May 19, 1891, 

1 to thê complaipajtMb -Qn improvements in ^celsjop machines. The 
défendant has inteiposed as groupds of défense; Ucense, invention 

•of the machin^by défendant, abandonment, two years' prier use, 
1;tp.t the daims %v^îqr aggregations, lack of novelty, and lack of 

linyieBtion. The 4efendant's contention — and the bnly one which 
the court deem^ It, n^cessary to pass upon-TT-is that the complain- 
ant's paten,t Is yoïd for lack of novelty and lack 6t invention. The 
objwti of tiie invention is to enable upright excelsior machines to 
eut ip, l^er quantlty of long, unbroken, hair-like flbers from wood 
tha^i prior machinais had been able to eut,; and to produce a ma- 
chine which coul4 be operated more cheaply, while it would last 
longçiv and need less repairs. The claims as flnally allowed, and 
tbë <à,aîm8 originaây made and rejected, and afterwards canceled 
by eomplalnant, and also the varions amendments which appëar 
in thu»' iiecord of the application on which the patent was granted, 
are as ftfllbwa: 

Jan. 53, '8i.''"^î;;;l<, In an excelsior machine a framework, a driving 

mecbàjai^m carried thereqp, a reciprôcating frame carrying 
knives cbH)j«Qted to snch driving mechànism, a pair of 
corrugated rMÏà^Whold the block of wood in place, 
the lower roll jouïï^«d in boxing, upon the uprights, 

Dec, 18 f *90. movable verticaUy upmf^^;«ii«3sed bed-plate bolted to Vie fram» 
the upper journaled on a movnbl e slidia g - plate, and 

Nm. 28, W. to mch diding-^ 

eprings connected thorowith whose tenâisi^^lds tba 

A ^"^^^^^v^ 

npper roll in contact with the wood, ail combilï«!^;Siib- 

Btantially as shown and describcd. 

1 . \^ In an excelsior machine a framework, driving 
- mechànism carried therein, reciprocating knives connected 
to the driving mechànism, a pair of corrugated rolls for 
holding the block of wood, the upper connected to a 
i Bliding plate, a pair of springs connected to such 

sliding plate, for holding the upper roll in contact with 
Dec. 18, *90. recessed 

the wood, the sliding plate moving vertically npon a bed 

A 

plate having lugs to prevent any latéral movement or th« 

elide and'crank and gear mechànism connected to suoh 

A 
sliding plate for lifting the same, ail combined Bul^ 

stantially as shown and desoribed. 
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Jcm. 23, *91. 3NMji an excelsior machine a framework, driving 

mechani^^sCarried thereon, reciprocating knives connected 
to the drim^vmechanism, a pair of corrugated rolls for 
- receiving andB^tling the block of wood to be operated 
upon, the lower ohe^aurnalled in boxings upon the up- 
rights of the frame, ihq^upper one journalled in boxings 

Dee. 16 f '90, didin g upon a rèè^^éibevlrplate bolted to the frame 

upon a riiding plate, springsS^fflected to such sliding 

plate for holding the upper roll inc«ÎWt^t with the 
wood, pinions connected to the shalt oih^a<jh roll, a 
vertical shaft connected to and revolvableb^Mhe main 
Bhaft provided with worms engaging with geaîxîxj the 
corrugated rolls and so disposed that the upper ; 
lower rolls revolve in opposite directions for holding^ 
the block of wood and feeding it to the knives, ail cora- 
bined substantially as shown and desoribed. 

2. "^ In an excelsior machine a framework, driving 
mechanism carried in bearings thereon, a vertically 
reciprocating slide frame carrying scoring and shaving 
knives connected to such driving mechanism, a pair of 
corrugated rolls for gripping and feeding the wood to the 
knives, the lower one journalled in boxings on the frame- 
work, the upper one journalled in bearings on a sliding 
plate, springs connected to such plate for holding the 

Dee. IB, '90. upper roll in contact with the wood, such 
ito emit r al point rwcaa e d and recessed 

Nov. 28, '90. sliding plate moving vertically in bed plates let into 

and 
the framework provided with lugs for preventing the 

A 
latéral movement of the slide, ail combined substantially 

as shown and desoribed. 



Eraae and ol — ^B-sui_sscelsior machine the bed plate (8), 

inaert A. ~ ■ ~_____^ 

Nov. 28, '90. the central portion set in andlïs"en^5-provided with 
lugs, substantially as and for the purpose descru 



4. 



3. X In an excelsior machine the bed 
plate (S), its central portion recessed and let into 
the upright of the frame, its ends provided with lugs, 
in combination with a sliding plate (5) and an upper 
corrugated roll journalled therein, substantially as 
shown and described. 
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4. ^"Bv, Id an excelsior machine thé slîding plate 
(5) havihg a rack-bat ât ita upper end and a slat (il)' 
"at its lower end securèd to the upright (f) of the trame 
Noi. 28f *90. by a bountorounk boit (0) and a lowor boit (10); such 
plate sliding upon a bed plate (8) having its central 
part set back and lugs (1) upon its uppér and lower 
ends, and having a boss (26), incombination with springs 
(2) connected to the sliding plate, eubstantially as 
shown and described. 

Jan. 23,*S'l. iSv In an excelsior machine a pair of corrugated 
relis fôisgripping a bloqk of wood, the lower eue 
journallëaSn bearings on the framework, the upper one 
journalled inba^ings on a plate sliding vertically 

Dec. 15, '90, a recemâ bed^:titsbolted to 

Upon the framework, ih-<Mmbination with springs connected 

A ^\ 

to such slide for holding the^s^per roU agaiinst the 

block of wood, the shafts of sucbvrôlls provided with 
pinions which engage with wor'ms ui5ïîn a vertical rod 
driven from the main shaft, whereby tnè^J^pper and lower 
rolls are rev^olvable in opposite directions for%npping 
the wood and feeding it to the knives, ail com bîà^ 
Bubstantially as shown and described. 



5. ^ In an excelsior machine a framework,, plates 
connected to the sides thereof, auxilliary plates ad- 
justably connected to such Side plates, wooden backings 
connected to lugs, one to the adjustable plate and the 
other to thé stationary plate, and set with the grain 

of the wood vertically and at such a distance as to 
permit the passage of the knives between such wooden 
backings, ail combined substanlially as shown and 
described. 

6. "^ In an excelsior machine a framework, driving 
meohanism carried thereon, a vertically reciprocating 
dide frame carrying scoring and shaving knives con- 
nected to such driving mechanism, such slide frame pro- 
vided with wooden backings, the grain of the wood being 
vertical on either side, métal plates connected to the 
eide of the framework, and means for adjusting the sarae 
to compensaté for the wear of the parts during the 
opération of the machine, ail combined substantially as 
shown and described. 

[âii analysis and comparison of the rejected and canceled claim 
1 of the application, and the original claim 2 of the application, 
which became claim 1 of the patent, will show that the only ma- 
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terial différence between tliem is in the addition of lugs to the 
bed plate, and the crank and gear mechanism for operating the 
sliding plate in the claim allowed. Claim 1 of the application was 
rejected by the examiner on the distinct ground that it had been 
anticipated in former patents, American, English, and German. 
This décision of the examiner was acquiesced in by the complainant, 
and the rejected claim was canceled. The patentée having once pre- 
sented his claim in that form, and the patent office having rejected 
it, and he having acquiesced in that rejection, is, under the re- 
peated décisions of the suprême court, now estopped to claim the 
beneflt of his rejected claim, or such a construction of his présent 
claims as would be équivalent thereto. Leggett v. Avery, 101 U. 
S. 256; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; Craw- 
ford V. Heysinger, 123 U. S. 589, 8 Sup. Ct 399; Union Metallic 
Cartridge Co. v. U. S. Cartridge Co., 112 U. S. 624, 5 Sup. Ct. 475. 

It is true that thèse were cases where the original claim was 
broader than the one allowed, but the principle is the same if the 
rejected claim is narrower. Morgan Envelope Co. v. Albany Per- 
forated Wrapping Paper Co., 14 Sup. Ct. 627. Why the claims 
1 to 4, inclusive, of the présent patent were allowed after the re- 
jection of claims 1, 3, 5, and 7 of the original application does 
not appear. The objections made to the claims as originally pre- 
sented seem to be equally applicable to those allowed. The crank 
and gear mechanism for operating the sliding plate are old and 
familiar, and no novelty is shown in their combination or use. The 
lugs to prevent latéral movement of the sliding plate are made an 
élément in the flrst four claims of the patent, and it would seem 
that they constituted the feature which was regarded by the exam- 
iner as distinguishing thèse four claims from the prior art. The 
use of lugs to prevent latéral movement has been long known 
and practiced, and, even if this were not so, their application by 
the patentée as shown and described in his patent would not con- 
stitute invention. If lugs had not been previously used in excel- 
sior machines, their use would bave been readily suggested to a 
sMllful mechanic familiar with such machines. 

If the springs connected with the sliding plate for holding the 
upper roll in contact with the wood were not the mechanical équiv- 
alent of the weights formerly in use to accomplish the same pur- 
pose (and I am inclined to think they are), still the springs were 
an essential part of the rejected claims, and, having acquiesced in 
their rejection, the complainant is now estopped to ask for such 
a construction of his présent claims as would give him the beneflt 
of his rejected claims. 

Claims 5 and 6 are in aU their essential features old and well 
known, and conceded to be, except that the wooden linings in the 
slides are arranged with the grain of the wood running vertically 
with the line of motion. Wooden bearings, wooden linings for 
bearings, and wooden slides for bearings are ail old and well- 
known devices. Wooden bearings for excelsior machines were 
known and in use prior to complainant's alleged invention, difler- 
v.6lF.no.8— 53 
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ing from it in ao important particular except that the grain of 
the wood was placed at right angles with the Une of motion. This 
change, in nty ppinion, does not conetitute invention. 

In View of what has already been said, I do not deem it necessary 
to express any opinion upon the other grounds of défense. The 
bill will be dismissed for want of equity, at complainant's cost. 



DLECTBIG MANUF'G 00. et al. v. EDISON ELECTRIC LIGHT CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 1, 1894.) 

No. 135. 

1. Patekts fok Inventions— Action for Infbingement — Injxjnction. 

Where a patent has been sustalned aftér protracted and expensive Uti- 
gatlon, the rlght bt the owner to a prellmlnary Injunctlon against a new 
infringer can be defeated only by a new défense, whlch is sustalned by 
such convlnclng proof as to ralse a presiimption that it would hâve de- 
feated the patent If produced at the original trial, and every reasonable 
doubt should be resolved against the new défense. 5T Fed. 6il6, afflrmed. 

2, Samb— Elbctbic Liohts. 

On a motion for a prellmlnary injunctlon against the Infringement of 
letters patent No. 223,898, Issued January 27, 1880, to Thomas A. Edison, 
for an improved electrlc lamp, there were ex parte proofs of an alleged an- 
ticipation by Henry Goebel in 1854, and subsequently. Beld, that thèse 
were Insufflcient to overcome the effect of the adjudications sustaining the 
patent, because of the improbablUty of Goebel's maklng so important a dls- 
covery without Its becomlng generally tjiown, and without his obtalnlng 
a patent for it. 57 Fed. 616, afflrmed, 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Suit by the Edison Electric Light Company and the Edison Gen- 
eral Electric Company against the Electric Manufacturing Com- 
pany, T. A. Pamperin, Julius B. Grunert, and George Beyer to re- 
strain the infringement of a patent. Défendants appeal from an 
order grantrng a preliminary injunctlon. 

The appellees flled thelr biU in the court below to restraln the infringement 
by the appeUants hère of the second clalm of letters patent No. 223,898, issued 
to Thomas A. Edison, January 27, 1880, for Improvements In electrlc lamps, 
which clalm Is as foUows: "The combination of carbon filaments with a re- 
ceiver made entlrely of glass, and conductors passing through the glass, and 
from which recelver the air Is exhausted, for the purposes set f orth." By the 
original answer, the défendants below conceded that they had infringed the 
second clalm as It had been construed by the courts, but afterwards, by 
amendment, denied infringement, substantially upon the ground that, by the 
proper and narrower construction whlch they insisted should be given to the 
daim by reason of the prlor state of the art, founded upon an alleged prior 
Invention by one Goebel, not considered in the prior litigatlon, the défend- 
ants' lamp should not be construed as Infringing upon the patented rights of 
the appellees. The patent Itself was also attacked upon the ground of the al- 
leged prlor Invention of Goebel. The court below, upon a hearing, grantcd an 
Injunctlon pendente lite, from which order this appeal is prosecuted. The case 
below Is reported In 57 Fed. 616, where the facts are sufflciently stated for the 
disposition of the case hère. 

W. H. Webster (Wm. H. Kenyon, John J. Herrick, Allan D. Ken- 
yon, and A. P. Smith, of counsel), for appeUants, 
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H. G. Underwood (C. E. MitcheH, P. P. Fish, R. N, Dyer, and D. 
H. Driscoll, of counsel), for appellees. 

Before WOODS and JïlNKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts). The ques- 
tion presented by this appeal involves the proper rule for the guid- 
ance of the court in allowing a preliminary injunction where there 
has been previous protracted and expensive litigation, resulting in 
the establishment of the validity of the patent, but where the présent 
alleged anticipation of the invention had not Ijeen considered. The 
patent in question was sustained in Consolidated Electric Light 
Co. V. McKeesport Light Co., 40 Eed. 21, and in Edison Electric 
Light Co. V. U. S. Electric Lighting Co., 47 Fed. 454, which latter 
«ase was aflSrmed upon appeal in the second circuit (11 U. S. App. 
1, 3 C. C. A. 83, and 52 Fed. 300), and followed in Edison Electric 
Light Co. V. Sawyer-Man Electric Co., 11 U. S. App. 712, 3 C. C. A. 
605, and 53 Fed. 592. In thèse cases, however, the alleged prior in- 
vention of Gœbel was not asserted or considered. 

The alleged anticipation by Goebel seems first to hâve been 
presented in the case of Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., 54 Fed. 678, in which case Judge 
Oolt, upon motion for pj-eliminary injunction, asserted the rule that 
where the validity of a patent has been sustained by prior adjudica- 
tion, and especially after a long, arduous, and expensive litigation, 
the only question open upon motion for a preliminary injunction, 
in a subséquent suit against another défendant, is the question of 
infringement, the considération of other défenses being postponed 
untU final hearing; the only exception to the rule being where the 
new évidence is of such a conclusive character that, if it had been 
introduced in the former case, it probably would hâve led to a dif- 
férent conclusion. And in such case the burden is upon the de- 
fendant to establish this, and every reasonable doubt must be re- 
solved against him. This rule was substantially approved by the 
leamed judge whose décision is before us for review. Judge Hallett, 
in a similar case (Edison Electric Light Co. v. Columbia Incandes- 
cent Lamp Co., 56 Fed. 496), held to a différent rule, substantially 
to the effect that in such case, as in one where there had been no 
adjudication, the complainant must show a clear right in support 
of a preliminary writ, and a défense which puts his case in doubt 
is suflQlcient to defeat the application. We hâve held in Standard 

Elevator Co. v. Crâne Elevator Co., 9 U. S. App. , 6 C. C. A. 100, 

and 56 Fed. 718, that, in the absence of prior adjudication or public 
acquiescence, a preliminary injunction should not be granted unless 
the rights of the patentée be clear, and the infringement be with- 
out reasonable doubt. As applied to the case of a patent that had 
not passed judicial scrutiny, we declared the rule asserted by Judge 
Hallett. Where, however, the patent has been strenuously con- 
tested, and its validity determined by a compétent tribunal, we 
think a strong presumption arises in favor of the patent which im- 
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poses upon the, contestant the burden of attack. Of course such 
prior adjudication does not conclude the question of right, even as 
to the défenses passed upon, except as between parties and privies. 
Such a judgmènt is not within the principle of res judicata. It is 
effective, however, to impress upon the patent such additional pre- 
sumption of validity that demands of a contestant a quantum and 
force of évidence, heyond that passed upon in the prior adjudica- 
tion, sufQciént to convince the court of the probability that, had 
such further évidence been presented and considered upon the for- 
mer hearing, a différent resuit would bave been reached. In other 
words, in such case the patentée may rightfully rest upon bis pat- 
ented right çonflrmed to Mm by the solemn adjudication of a com- 
pétent judicial tribunal. He who a:ttacks that right must over- 
come the légal presumption of right in the patentée. The strength 
of that presumption is variant, depending upon the circumstances 
surrounding the adjudication relied upon to support it. It is 
stronger when rested upon a final hearing than upon a motion for 
a preliminary injunction. Its potential force is intensified by the 
dfiarmance by an appellate tribunal of the adjudication in favor of 
the patent The estent of the burden of overcoming the presump- 
tion is therefore measured by the degree of effective force imputed 
to the presumption. Where anticipation of invention has been 
asserted and determined to be unfounded, the presumption would 
be much stronger against cumulative évidence to prove anticipa- 
tion by the one whose claim had been repudiated than where antici- 
pation is asserted in behalf of some other supposed inventer, whose 
claim was not in contention in the case adjudicated; and yet, in the 
latter instance, in addition to the presumption attaching to the 
patent itselfj tliere would arise a further presumption, more or less 
strong, and depending upon the circumstances, that, as the issue 
was the invalidity of the patent because of anticipation, bona fide 
contestants, earnestly striving to undermine the patent, would bave 
asserted the défense, if known to them and deemed substantial. It 
may be difflcult to formulate a rule that will comprehend ail the 
conditions which could be presented, but we think it safe to say 
that in gênerai, where the validity of a patent has been sustained 
by prior adjudication upon final hearing, and after bona fide and 
strenuous contest, the matter of its validity upon motion for pre- 
liminary injunction is no longer at issue, ail défense, except that of 
infringement, being reserved to the final hearing; subject, however, 
to the single exception that, where a new défense is interposed, the 
évidence to support it must be so cogent and persuasive as to im- 
press the court with the conviction that, if it had been presented 
and considered in the former case, it would probably bave avaUed 
to a contrary conclusion. In the considération of such new dé- 
fense of anticipation, regard should be had to the rule that such a 
défense is an afflrmative one; that the burden of proof is upon Mm 
who asserts it; and that the grant of letters patent is prima facie 
évidence that the patentée is the first inventor of the device de- 
scribed therein, and of its novelty. Ooffln v. Ogden, 18 WaU. 120; 
Smith V. Vulcanite Co., 93 U. S. 486; Lehnbeuter v. Holthaus, 105 
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U. S. 94; Cantrell v. WaJlick, 117 U. S. 689, 6 Sup. Ct 970; Barbed- 
Wire Patent, 143 U. S. 275, 12 Sup. Ct 443, 450. The propriety of 
this rule is enforeed by tlie considération that an adjudication in the 
case of a patent is not only a judgment inter partes, but is a judi- 
cial construction of a grant by the government, and in a broad sensé 
deals with and détermines the rights of the public. A patent is 
sui generis. By it the public, through its authorized représenta- 
tives, grants a monopoly for a term of years in considération of the 
surrender of the invention to public use upon expiration of the 
term. When, upon judicial contest, a compétent court has sanc- 
tioned the grant and determined the right thereunder, the monop- 
oly thereby granted ought not to be permitted to be invaded ex- 
cept upon a clear showing that the décision invoked in its favor 
was wrong. It is true that the prier adjudication does not deal 
with the supposed new défense, and does not affect the merits of 
that défense upon final hearing; but the fact that it was not pre- 
sented, especially where the existence of the claim was known to 
and considered by counsel, is a circumstance to be considered by 
the court in passing judgment upon the merits upon the hearing for 
an interlocutory injunction. We are of opinion that the rule was 
correctly interpreted by the court below, and properly applied to 
the case in hand. 

We are asked to détermine the extent to which this court should 
go in review of an exercise of discrétion by the court below in 
granting a preliminary injunction. There would seem to be some di- 
vergence of opinion in the circuit courts of appealsupon this question. 
The cases of Dudley É. Jones Co. v. Munger, etc., Manuf'g Co., 2 U. S. 
App. 188, 1 C. 0. A. 668, and 50 Fed. 785, in the fifth circuit; 
Watch Co. V. Eobbins, 6 U. S. App. 275, 3 C. C. A. 103, and 52 
Fed. 337, and Blount v. Société Anonyme du Filtre Chamberland 
Système Pasteur, 6 U. S. App. 337, 3 C. C. A. 455, and 53 Fed. 
98, in the sixth circuit; Consolidated Electric Storage Co. v. Ac- 
cumulator Co., 3 U. S. App. 579, 5 C. C. A. 202, and 55 Fed. 485, 
in the third circuit; American Paper Pail & Box Co. v. National 
Folding Box & Paper Co., 1 U. S. App. 283, 2 C. C. A. 165, and 51 
Fed. 229, in the second circuit; and Davis Electrical Works v. 
Edison Light Co., 5 U. S. App. 611,^ 60 Fed. 276, in the flrst circuit,— 
are perhaps in antagonism, leading the court of the sixth circuit 
to certify the question to the suprême court. That court, however, 
in Watch Co. v. Robbins, 148 U. S. 266, 13 Supv Ct. 594, held that 
the fact that courts had reached contradictory results did not 
under the statute warrant the submission of the question for its 
décision, but might furnish ground for a certiorari upon proper 
application. We do not deem it needful at this time to enter that 
field of discussion, because, assuming the right of the appellate 
court to review to the fuUest extent the décision of the court below, 
we are satisfled with the correctness of the conclusion reached 
upon the merits with respect to the issuanee of the preliminary 
injunction. 

'8 0. O. A. 605, 
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It Î8 not essentîal that we should enter npon an elaborate or 
studied investigation of the voluminous masa o| évidence presented. 
It might be improper so to do, since possibly the case upon its 
mérita and af ter final hearing may come up before us for review; 
We base our conclusion upon grounds not conclusive of the fact 
of Mr. Goebel's alleged prior invention, but effective in the con- 
sidération of the question whether the case presented is so clear 
and satisfactory that it overcomes the presumptive force wliich, 
under the rule adopted, must be conceded to the patent. We are 
content to rest our conclusion upon two grounds, which, in our 
judgment, sanction the issuance of this injunction. 

The great problem in the art of electrio lighting to render it 
practicable for gênerai use was to discover a method of subdivi- 
sion of; tbe light. This is claimed to hâve been solved by Mr. Edi- 
son, and to hâve been publicly declared in 1879, and the invention 
secured to him by letters patent issued in 1880. For years before, 
scientiflc minds the world over were concentrated upon the in- 
vestigation of electricity and electric lighting. Innumerable ex- 
périmenta and failures marked the pathway to success. The divi- 
sion of light was asserted by some of the most eminent electricians 
of the day to be an idle dream, and an insoluble problem, — an ignis 
fatuus, delusive, and unreal. Mr. Edison's invention dispelled the 
clouds of doubt, and demonstrated the accomplished fact Mr. 
Goebel claims to hâve made this discovery a quarter of a century 
before, in the year 1854, in the city of New York, and to havc 
made thèse incandescent electric lights for his own pleasure and 
amusement, and to hâve used them for lighting his store, and to 
light a wagon upon which was mounted a télescope, with which 
he publicly traversed the streets of that city. As this record is 
now presented to us, and considering the claim in the light of 
cotemporaneous history, we flnd it difficult to give credence to the 
story. During a quarter of a century, from 1854 to 1880, the scien- 
tiflc world was struggling with the problem, and could not solve 
it; and yet, if the claim asserted for Mr. Goebel be weU founded, 
it had already been solved, and he had made public démonstration 
of it in the commercial metropolis of the Union; the scientiflc 
world, however, and the public generally, remalning in total ignor- 
ance of it. How he could thus hide his light under a bushel passes 
compréhension. The mind cannot readily yield assent to the asser- 
tion of a claim under such circumatances, and when it is supported 
solely by ex parte évidence. We had occasion in Standard Ele- 
vator Co. v. Crâne Elevator Go., supra, to make some observations 
with respect to the weight to be attached to ex parte évidence, 
and to the value of a cross-examination. Upon further reflection 
upon the subject, induced by the submission to us of this case, w*» 
deem it proper to reassert and to emphasize what was there sald. 
Certainly we cannot go to the extent of saying that ex parte évi- 
dence can be relied upon to establish the improbable. It may be 
that, upon flnal hearing, Mr. Goebel's claim may be sustained, 
notwithstanding the tmprobabilities attaching to and surrounding 
it. It is sufflcient to say hère that we cannot be satisfled as to 
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the fact excfept npon clear and convincing évidence, tested by the 
ordeal of an intelligent cross-examination. 

The further circumstance to which we refer, and which im- 
pels us to snstain the order of the court below, is that Mr. Goebel, 
having accomplished that for which the world was waiting in 
eager expectancy, that for which scientists were striving and ex- 
perimenting for a quarter of a century after its discovery, that 
which was not only of incalculable value to the world, but of unlim- 
ited profit to the inventer, never applied for a patent for his alleged 
invention. That he did not was not owing to any philanthropie 
motive. He seems to hâve been a man of much mechanical in- 
genuity. He understood "well the protection which the law yielda 
to the deserving inventor. In regard to small matters he sought 
that protection. In 1885 he applied for a patent on a sewing- 
machine hammer, and in 1881 for certain other devices; among 
others, for a coU connected with his exhibit lamp. There was, 
however, no attempt to eecure the protection of the law for an 
invention that, had it been known, would hâve startled the world 
and made Mm a millionaire. That he should hâve been so care- 
ful to secure his rights with respect to trifling matters, and évince 
such utter disregard of his interests in a matter of great moment, 
challenges belief. This renders the more improbable the story 
of his invention. The suprême court has regarded such conduct 
as largely controlling. In the Téléphone Cases, 126 TJ. S. 556, 562, 
565, 8 Sup. et. 778, in commenting upon the conduct of Mr. Draw- 
baugh with respect to his alleged anticipation of the Bell télé- 
phone, his failure to apply for letters patent therefor, and his 
obtaining letters patent upon other and less important matters, 
the court observes that: 

"It becomes Important to ?onsider the conduct of Drawbaugh with référ- 
ence to his alleged invention during thèse twenty years of eventful hlstory In 
relation to the discovery and use of téléphones. • * * No man of his 
Intelligence, with or without the enthusiasm upon the subject which it Is said 
he possessed, could hâve remained silent under such circumstances. * ♦ • 
He was silent so far as the gênerai public were concerned, when, If he had 
really done what those witnesses now thlnli he did. he most certainly would 
hâve spoken. There Is hardly a single act of his connected with the présent 
claim from the time he heard, before going to Philadelphia, that somebody 
else had invented a téléphone, which was on exhibition at the Centennial, that 
was not entirely inconsistent with the idea even then of a complète discovery 
or invention by himself which could he put to any practical use." 

In Barbed-Wire Patent, 143 U. S. 275, 289, 12 Sup. Ct. 443, 450, 
the court observe: 

"If Morley regarded this fence of any value, he would hâve applied for 
a patent upon it, since he had in fact obtained a patent for his traveling pen, 
which appears to hâve been a comparatively worthless contrivance." 

Without assuming to say that the story of this invention is un- 
true, and without designlng to suggest what resuit should be reached 
upon final hearing, we are compelled to say that the story is sur- 
rounded by such an atmosphère of improbability that, until it shall 
hâve been thoroughly sifted and sustalned upon final hearing, the 
claim ought not to be permitted to invade the monopoly accorded 
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toanother for the same iDTentîon, whose claim has passed safely 
thé ordeal of jùdicial scrutiny. "^e tliink, therefore, the court be- 
low well held that the patent of Mr. Edison should be proteeted 
frojn invasion pendante lite. The order appealed from will be 
afSrmed. 



NEW YORK FILTBE CO. V. 0. H. JEWELL FILTER CO. et al. 

(Circuit Court, S. D. New York. June 9, 1894.) 

Patents— Limitation of Claim bt Disclaimek— Filtbation of Water. 

The Hyatt Invenlàon; described In patent No. 293,740, for an Improve- 
ment in the art of flltering water, deflned, and the patent, as limited, sus- 
talned. The daim was for the described method of introducing a sub- 
stance to coagulate or separate impurities sufflclently to facllltate thelr 
removal by the fllter bed. The spécification described the coagulant as a 
substance such as perchlorlde or persulphate of iron. From a year after 
the date of the patent its owners used alum in place of thèse substances, 
because more convenient and less expensive. Several years afterwards, 
they dlsdaimed a part of the spécification which stated that the patentée 
did not confine himself to the employment of the persulphate or per- 
chlorlde of iron or permanganate of potassa as a coagulatlng agent, nor 
to any partlcular proportions or quantities of such agent, nor to any 
particular llquld; thereby restricting the patent to the actual objects and 
scope of the invention. Held that, by this disclaimer, the clalm was not 
so limited as to exclude from the protection of the patent the use of alum 
or the salts of alumina, whlch for many years had been well known to be 
interchangeable as coagulants with the reagents speclfically named. 

This was a suit by the New York Filter Company against the O. H. 
Jewell Filter Company and others, for infringement of a patent. 

Philipp, Munson & Phelps, for complainant 
Lysander Hill, for défendants. 

SHIPMAN, Circuit Judge. This bill in equity îs founded upon 
the alleged infringement of lettersi patent 'No. 293,740, dated Febru- 
ary 19, 1884, to Isaiah Smith Hyatt, for an improvement in the art 
of flltering water. The title to the patent has become vested in 
the cbmplainant. At and prior to the date of the invention, the 
patentée was connected with a corporation which was endeavoring 
to introduce to the public fllters having a fllter bed of sand for 
the flltration of turbid water, or water which contained suspended 
impurities. Thé apparatus was not a success, by reason of its im- 
perfect purification of the water, and the patentée, in his search 
for an improvement, found a remedy which is the subject of the 
patent in suit, and the use of which is not limited to any par- 
ticular mechanical apparatus. The patentée, in his spécification, 
described his invention as follows: 

"The Invention relates to improvements in the art of flltration; and it con- 
sists in the method herelnafter described of arresting and removlng the parti- 
cles of foreign matter Hable to pass through the filter bed with the 
escaplng water during an uninterrupted process of flltration, or one in which a 
stream of water is passed through a bed of flltering material contained in a 
fllter, the fllter being a réceptacle containing à bed of flltering material, and 
having a supply pipe for the introduction of the water and a pipe for its pas- 
sage therefrom, the said supply pipe having another pipe, through whlch I in- 
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troduce into the water, simiiltaneously witù Its passage into the filter, a sub- 
stance— such as percbloride or persulphate of iroû— for the purpose of suffi- 
ciently coagnlating the impurities in the water to admit of their arrest by the 
bed during the passage of the water through the filter. In practicing the in- 
vention, some form of mechanieal apparatus must be employed; and, while 
I do not confine myself to any particular construction, I recommend the ap- 
paratus described and elaimed in letters patent of the United States No. 273,- 
542, granted to John W. Hyatt on the 6th day of March, 1883, which I hâve 
used with very satisfaetory results." 

It further appears from th.e spécification tliat the particular 
apparatus which the patentée recommended to be used with his 
invention consisted, in gênerai, of an upper and lower compart- 
ment, separated by a diaphragm. The lower compartment was 
proTided with a supply pipe and a bed of sand, or other suitable 
flltering agent. The spécification proceeds as follows: 

"The supply pipe, F, bas connected with it a pipe, O, which will pass from 
any suitable supply of persulphate of iron or perchloride of iron, or other co- 
agulating agent, which, by préférence, will be in solution. The filter bed and 
the persulphate or perchloride of iron, or other coagulating agent, will meet 
at the juncture of the pipes, F and O, and then pass into the filter together. 
with the resuit that the minute partlcles of foreîgn matter In the liquid will 
be sufflciently coagulated to permit their arrestation by the flltering agent. 
As I hâve stated, the proportions or quantitles of the coagulating agent can- 
not be accurately deflned. It is only necessary that a sufflcient quantity be 
used to efCect that degree of coagulation which will admit of the fine impuri- 
ties being arrested from the water on its passage through the filter bed dui-- 
ing a continuous process. It will be understood that in this process the 
coarse Impurities présent in the water may be arrested by the filter bed with- 
out coagulation. I may mention, as an illustration, that I hâve suecessfully 
purifled the water of the Mississippi river at New Orléans by using about 
one-eighth of a pound of perchloride of iron, of from 50° to 60° Baume, to a 
tliousand gallons of water, I do not confine myself to the employment of 
persulphate or perchloride of iron or permanganate of potassa, but make use 
of any other suitable agent which is capable of coagulating the impurities of 
the liquid, and preventing their passage throtigh the filter bed. Neither do 
I limit myself to any particular proportions or quantifies of the coagulatiiig 
agent, as they may be varied according to circumstances and the character 
of the liquid to be treated. Nor do I confine myself to any particular liquid» 
although I contemplate chiefly the purification of water in large quantities. 
It is obvions that, by the use of the uninterrupted process hereinbefore de- 
Bcribed, I entirely dispense with the employment of settling basins or réser- 
voirs, as now commonly employed." 

The claim is as follows: 

"The method hereinbefore described of arresting and removing the impuri- 
ties from water during an uninterrupted passage of same from a supply pipe 
into a flltering apparatus, thence through a filter bed contained thereln, and 
out through a delivery pipe leading therefrom, which method consists in in- 
troducing into the water, simultaneously with Its passage to or into the filter, 
a substance which will sufliciently coagulate or separate the impurities to fa- 
cilltate their arrest and removal by the filter bed, thus obviating the necessity 
of employing settling basins." 

The entire paragraph commencing with the words "I do not con- 
fine myself" was disclaimed by the owner of the patent on July 24, 
1889. It had long been known that alum and the salts of alumina 
ajad the persalts of iron were coagulants which, when placed in a 
vessel of turbid or impure water, coagulated or coUected together 
the suspended inorganic or organic, but not the dissolved, impuri- 
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ties which are présent in turbid water, and caused or assisted in 
causing^ by a procès» of sédimentation, thèse suspended impurities 
to settle upon the bottom of the vessel. Knowledge of this fact 
haa been ntilized in a orade way by teayelers, hunters, and soldiers 
for veiy many years. In tke English patents to Peter Spence, 
dated May 27, 1882, and March 29, 1882, the use of thèse two 
coagulants upon impure water for the purpose of sédimentation, 
is made very prominent It has also been known that, in various 
processea which hâve been devised for depriving sewage of its 
deleterious qualities, thèse chemical substances hâve been useful, 
either in the process of sédimentation or at some time prior to the 
process of filtration. Lime and soda hâve long been used for 
"softening" water, or for dissolving minerai matter in water. Hy- 
att's invention was not a process of mère sédimentation, nor for the 
Boftening of hard water, nor for the treatment of sewage. The 
clariâcation or purification of turbid waters in streams or rivers, 
80 that they might be made useful in the highest degree for potable 
or domestic or manufacturing purposes, had become important 
in this country, and the object of Hyatt was to combine some 
chemical means in connection with and as a part of filtration, so 
that filtration might be a success, and the use of large settling 
basins might be avoided. His discôvery was that the use of such 
a coagulant as a persalt of iron, by mixing it in unexpectedly mi- 
nute quantities with a stream of ttirbid water, as it flowed through 
a sand fllter bed, or bed of other suitable material, would arrest 
and hold in such filter bed a large amount of suspended impurities 
présent in the water, so that the water, as it reached, by percola- 
tion, the bottom of the bed, would be pure, although the coagulant 
and the impurities had deeply penetrated the bed. The sait f orms 
with the flowing water a gelatinous or sticky hydrate, which catehes 
and holds tiie impurities by reason of its jelly-like character. The 
action of the fllter bed, in connection with the hydrate, in removing 
the impurities, is described by Prof. Morton as follows: 

"The fllter bed, in the flrst place, catehes along its tortuous passages minute 
particles of this gelatinous precipltate formed from the iron sait, and then the 
passages thus lined with thla precipltate further catch and arrest other por- 
tions of the same, as well as particles of suspended matter. The fllter bed 
Ukewlse àids in the chemical reaction by which the gelatinous precipltate is 
formed, so that portions of gelatinous precipltate come into existence or are 
developed during the passage of the liquid through said fllter bed, in consé- 
quence of the a^tation to which sàid liquid is subjected in flowing through 
thèse tortuous passages, and thus the fflter bed has its power of catchlng and 
arresting particles of suspended matter stiU further developed." 

It wiU thus be seen that the action of the hydrate, in connection 
with a stream flowing upon a filter bed, was not simply a répétition 
of the old process of subsidence or sédimentation. The invention 
thus used in connection with sand or gravel, or crushed-quartz filter 
beds, has proved to be exceedingly useful. Large quantities of 
water can be rendered pure with great expédition and economy. 
The process not only frees water from suspended impurities, but 
greatly aids in freeing, and it is said to entirely free, it from 
bacteria or living organisms. It is also extremely useful in clarify- 
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ing water in large quantities for those manufacturing purposea 
wMch demand the use of perfectly clear water. Its patentability 
bas been sharply attacked, by reason of the previous knowledge of 
the utility of alum and of the salts of iron as a coagulant, and more 
especially by reason of the use of thèse chemical substances in 
varions ways in Systems for rendering sewage harmless. The fact 
of the prior use of thèse reagents is not important upon the ques- 
tion of patentability, for the patentée does not prétend to bave 
discovered that they are coagulants. He invented a method by 
which their properties can thoroughly, promptly, and economically 
be made extremely useful for the clarification of water upon a large 
scale. Much time and space hâve been occupied with the attempt 
to prove and disprove the alleged fact that the state of the art 
in regard to the séparation of fllth and water in sewage destroyed 
the patentable character of Hyatt's invention. The object of the 
défendants in this part of the case was to broaden the complainant's 
patent, and it therefore insisted that it includes the treatment of 
water in whatever form or guise it is found, although it is mixed 
with other substances, so as to be in a partiaUy liquid state, and 
includes a treatment for any purposes for which water may be used, 
whether merely for irrigation or for an addition to the current of a 
stream or for potable purposes; and that, as thus construed, it has 
for its predecessors ail the Systems for the purifying treatment of 
partially liquid material for any purpose whatever. Hyatt's actual 
invention, as it is made apparent by its history, and by the dîsclaim- 
er, was to make impure or turbid water, and no other tluid, pure 
f rom suspended impurities, and clean for potable, domestic, and 
manufacturing purposes. His System was not one to make sewage 
either useful or innocuous, although the présent owners of the patent 
may hâve endeavored to represent it as such in advertisements. 
A sand bed, or any filter bed of suitable material for the purposes 
of the patent, would be worthless for the treatment of such ma- 
terial. The bed would be forthwith clogged, and the attempt to use 
Hyatt's filter-bed system for the séparation from each other of the 
component parts of the compound which is known as sewage would 
be useless. The treatment of sewage which does not undertake to 
make water pure for purposes of personal and domestic use, but 
to make filth a fertilizer, requires a différent process from one which 
undertakes to make turbid water absolutely free from suspended 
impurities, and therefore capable of being drank without injury. 
No System which had previously been discovered for making sewage 
bénéficiai was of value to Hyatt beyond the fact that previous in- 
ventions informed him that, in ail Systems for the séparation of sus- 
pended impurities from water, salts of iron or salts of alumina per- 
form a prominent part The process for treating the sewage of 
the town of Coventry, in England, and the three English patents 
of Frederick Arthur Paget (sealed April 16, 1875), Peter Jensen 
(dated November 21, 1882), and Fritz Hille (sealed April 23, 1872), 
which are thought to hâve the greatest importance, show complex 
processes, among which is filtration, for the treatment of sewage, 
in which the varions salts of iron and of alumina are or may be used; 
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"but, for the purposes for wWch. Hyatt wanted to usé a reagent, 
nei,th.Êr process conveyed an idea of material practical importance. 
H^ w«s net informed how to use the reagents in connection with a 
«tream of waterflowing upon an ordinarj fllter bed, for tlie purpose 
oi freeing the stream f rom. its ordinary impurities, and converting it 
iiito water of the purest class. In the course of his experiments, 
he also ascertained — what was a surprise to scientists — ^that a re- 
markably small quantity would suceessfully accomplish the purifica- 
tion in connection with a sand flltering bed. Having made his inven- 
tion, he either directed or permitted his draughtsman in his original 
spécification to state his invention in such broad and vague terms 
as to Justify the chaire that he was endeavoring to obtain a pat- 
ent for a naethod of clarifying any fluid or semifluid, for any pur- 
pose, from any impurities or imperfections, however caused, by any 
coagulant in any quantity, Neither did the well-known use of lime 
or soda as an agent for the "softening" of water, as it is termed, 
or for the dissolving of minerai matter, which has beeh taken up 
by and contained in water used for domestic or manuf acturing pur- 
poses, throw sueh light upon the method in which water could 
be purifled from suspended impurities as to cause the softening 
process, of which the inventions described in the English patents 
©f 1879 and 1881 to John Henderson Porter are examples, to limit 
or destroy the patentable character of Hyatt's invention. About a 
year after the date of the patented invention, the owners of the 
patent commenced, and hâve continued, to use alum in place of the 
persalts of iron, because it could be readUy procured anywhere, while 
the persalts of iron could not be promptly procured, and must be 
shipped in carboys of glass, which caused its transportation to be 
expensive. The défendants also use alum, and use the Hyatt in- 
vention, if the use of alum is included in the patent. 

The fact of infringement dépends upon the question whether the 
owner, by its disclaimer, so limited the claim as to exclude the use 
of alum or the salts of alumina from the protection of the patent. 
Ail the terms of the disclaimer are not easUy to be understood. 
The patentée had given no formula of proportions or quantities of 
the reagent, but had said that a sufQcient quantity was to be used, 
and, by way of illustration, mentioned that a very small quantity, 
one which would naturally create surprise, was sufiîcient for the 
purification of the turbid water of the Mississippi. The disclaimer 
struck out the clause which stated that the patent was not limited 
to particular proportions or quantities, but, as there was nothing 
in the patent which created a limitation, that part of the disclaimer 
simply brings into prominence the fact that, in the opinion of 
the patentées, small quantities only would be requisite for the pur- 
posés of the invention. The disclaimer also specified, what should 
neyer hâve been in doubt, that water was the only liquid to be puri- 
fled, but it properly did not say that the purification was for potable 
purposes only, nor that sand, or its équivalent granular material, made 
the only filtering bed suitable to be used. It is the natural, and prob- 
ably the best, material to be used for the purposes of the invention. 
The patent was intended, before the disclaimer, to include any sub- 
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Btance wMch could accomplish the brôad scope wMch the patentée 
was willing should be ineluded in his patent This is indicated bj 
his inclusion in tbe disclaimed paragraph of permanganate of pot- 
asb, which. is not a coagulant of impurities, but oxidizes or burns 
those impurities which are of an organic character. The intent of 
the disclaimer was to confine the scope of the patent to the actual 
character and extent of the invention as it has been heretofore de- 
scribed, but it was not to limit the patent to those reagents only 
which were speciâcally named. The défendants insist that the 
owner of the patent disclaimed not only reagents which could per- 
form any work of coagulation or séparation, not only of suspended, 
but of dissolved, impurities, for any purpose, such as for irrigation, 
but that ail équivalents of the persalts of iron were also exclu ded. 
The argument that no line can be drawn between équivalents, but 
that, if one set of coagulants is excluded, ail chemical substances 
which perform like work must be excluded also, has a certain force, 
but the argument does not adapt itself closely to the facts of the 
case, which are that alum had been for scores of years a well- 
known interchangeable article with persalts of iron for the coagula- 
tion of suspended impurities in turbid water, especially for the pur- 
pose of slaking thirst; that the invention was a method of using 
reagents "such as" persalts of iron, so as to clarify turbid water in 
large quantities; that by the disclaimer the patent had been re- 
stricted to the actual objects and scope of the invention; and that 
the owners of the patent had themselves used alum for four years 
before the disclaimer. It would be unnatural to suppose that the 
disclaimer was intended to exclude the article which the owners 
were using, and the use of which by others they were continually 
asserting to be an infringement, especially when, if it was excluded, 
the patent became worthless. Before the disclaimer, the idea of 
the use of any coagulant or reagent ran through the spécification and 
the claim, and was not confined to the disclaimed paragraph. By 
the disclaimer, the patent is made to say: I do not claim the use 
of any reagent which may turn out to be a coagulant. My invention 
was for a more limited purpose, and was for the use of reagents 
which, in connection with a running stream of water upon a fllter 
bed, became hydrates, and I claim reagents "such as" — of the same 
kind or class as — persalts of iron, or of that well-known kind of which 
persalts are an example. Such a construction includes, with per- 
salts of iron, their interchangeable chemical substance, the salts 
of alumina. A more limited and technical construction would seem 
to contain an élément of unfairness. Let there be a decree for an 
injunction and an accounting. 
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(Circuit Court of Appeals, Bighth Circuit May 21, 1894.) 

No. 359. 

Patents— Novbltt—Tbrra-Cotta Wirb Conduit Pipe. 

A patent claiming a rectangular terra-cotta wire conduit pipe havlng 
rectangular partitions made in one intégral pièce by forcing tlie materlal. 
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whUc; plastic, tbrough a die, and bnrnlng it, cannot be sustained as for a 
new article of manufacture, the maklng of sewer pipe out of clay by the 
same process being old, and hollow blocks of terra cotta, rectangular 1b 
form, and dlvlded into ducts by partitions, belng prevlously well known, 
althougb used as building materlal, rather tban as a conduit for wires. 

2. Samb. 

The Lynch patent. No. 396,407, for terra-cotta wire conduit pipe, held void 
for want of novelty. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a suit by Franlt T. Browning, administrator of John H. 
Lynch, deceased, against the Colorado Téléphone Company, for in- 
fringement of a patent The bill was dismissed. Complainant 
appealed. 

James M, Lewis and Chester H. Krum, for appellant. 
Frederick P. Fish and 0. W. Watennan (W. K. Eichardson, Ed- 
ward 0. Wolcott, and Joël F. Vaile, on the brief), for appellee. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
ER,, District Judge. 

THAYER, District Judge. This was a suit which was filed by the 
appellant in the circuit court for the district of Colorado to restrain 
the infringement of letters patent No. 396,407, issued to John H. 
Lynch, the appellant's intestate, on the 29th day of January, 1889. The 
défenses interposed were, in the main, anticipation, want of patent- 
able novelty, and noninfringement The Lynch patent must be classi- 
fled as a patent for "a new article of manufacture." The article de- 
scribed in the spécification and drawinga is a terra-cotta pipe, rec- 
tangular in form, which îs made like a pièce of ordinary sewer pipe by 
forcing the material eut of which it is made, while in a plastic state, 
through a die, and subsequently buming it. It dlffers from a pièce of 
ordinary sewer or drain pipe only in the respect that the interior or 
bore of the pipe is divided, according to the illustrations given in 
the drawings of the patent, into six compartments or ducts by one 
vertical and two horizontal partition walls which extend the fuU 
length of the bore. The waUs of thèse partitions are made some- 
what thinner than the exterior wall of the pipe, and they are formed 
as the material is forced through the die so as to become an intégral 
part of the pipe. The walls of the partitions are made slightly 
thinner than the exterior wall, so as to secure a uniform shrinkage, 
when the pipe is burned, after being molded. The single claim of 
the patent is for "a rectangular terra-cotta wire conduit pipe, having 
rectangular partitions, ail of ùniform thickness, and made in one 
intégral pièce, substantiaUy as shown and described." We might 
well take judicial notice of the fact, even if it was not abundantly 
proven by the testimony, that the art of making sewer or drain pipe, 
both rectangular and cylindrical in form, out of clay, is very old. It 
is a part of our common knowledge that sewer and drain pipes 
hâve been manufactured out of clay for a long period practically by 
the same process which the patentée employs in making his so- 
called "terra-cotta wire conduit pipe." The évidence also discloses 
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to our entire satiafacllon that at the date of the Lynch patent "a 
rectangular terra-cotta pipe," having the bore divided into ducts by 
partitions, was not a new article of manufacture. The several hol- 
low blocks of terra cotta which were produced on the hearing, 
ail of which antedate the patent in suit, namely, Exhibits G, D, K, 
N, K, and S, hâve ail of the essential and characteristic features of 
the alleged new terra-cotta wire conduit pipe described in the pat- 
ent. They are rectangular in form. The interior of each is divided 
into two or more compartments or ducts, and they might severally 
be laid in sections so as to form a continuons pipe or conduit for car- 
rying a wire or a cable composed of wires. The several exhibits 
above referred to might be appropriately termed terra-cotta conduit 
pipes, as well as hollow blocks of terra cotta. It is true that thèse 
several exhibits were intended to be used as building material, 
rather than as a conduit for carrying wires, but this fact is quite im- 
material. If the alleged new article of manufacture was in fact 
an old article at the date of the patent, — as we think it was, — in 
view of the aforesaid exhibits, then it goes without saying that the 
patentée was not entitled to a patent merely because he suggested 
the idea of devoting it to a new use. Neither the number of the 
ducts into which the bore is divided nor the length of the pipe is 
a material feature of the invention. It is obvions, theref ore, that he 
did not suggest any changes, either in the form or the structure of 
the old article, which were necessary to adapt it to the new use, and 
according to well-established principles he is not entitled to a pat- 
ent merely for suggesting the application of an old article or device 
to a new use. Brown v. Piper, 91 U. S. 37, 41 ; Eoberts v. Ryer, Id. 
150, 157; Knapp v. Morss, 150 U. S. 221, 228, 14 Sup. Ct. 81; Aron 
V. Railway Co., 132 U. S. 84, 89, 10 Sup. Ct. 24; Ansonia Brass & 
Copper Co. v. Electrical Supply Co., 144 U. S. 11, 17, 12 Sup. Ct. 601. 
Without pursuing the subject at any greater length, it is suffl- 
cient to say that we are clearly of the opinion that the patent in 
suit is void for the reasons which we hâve indicated. The decree 
of the circuit court is therefore af&rmed. 



KRICK V. JANSEN. 

(Circuit Court of Appeals, Second Circuit. May 29, 1894.) 

Patents— Floral Designs. 

The Krick patent (No. 408,416) for a floral design, consisting of a founda- 
tion having holes in it, combined with piclis, for holding the flowers in 
position, lield not to show patentable invention. 59 Fed. 364, reversed. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

This was a suit by William C. Krick against Edward Jansen for 
the infringement of a patent. The défendant demurred to the bill. 
The second ground of demurrer assigned was the want of novelty on 
the face of the patent. The demurrer on this ground was overruled. 
See 52 Ped. 823. The plaintifl subsequently obtained a decree. 
See 59 Fed. 364, The défendant thereupon appealed. 
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Louis 0. Kaegener, for appellant ' 
Isaac S. McGlehan, for appellee. 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. TMs appeal is from a decree of tlie 
circuit court which sustained the validity of letters patent No. 408,- 
416, datêd August 6, 1889, and issued to William C. Krick, for an 
improvement in floral lettèrs or designs, and which adjudged that 
the défendant had infringed the patent. Thé invention relates to 
floral letters or floral designs for décorative purposes, and con- 
sists of flowers secured to a foundation pièce of wood, métal, or 
pasteboard, of the required size and shape, and provided with small 
holes in the back of the pièce, into which toothpicks are inserted to 
hold the whole design in position. The patentée says, in his specifl- 
cation, that the object of the invention is^ — 

"To provide a letter or omament made of small flowers wired or glued to 
a wpoden foundation pièce, which Is adapted to be held In position by 
meaiis of toothpicks Inserted in its back, ail as wlU be hereinafter explained. 
In marklng or forming designs on floral pièces, It has been the cnstom 
heretofore to tte the flower to the end of a toothpick, and stick the tooth- 
pîck Into the floral pièce, and repeating the same process tintil the design, 
îetter, or flgure is complète. In practice, I hâve found thls to be a very 
tedlous and slow process— First, because it takes a great deal of time to tie 
each flower singly to the plck; and, second, because the design, letter, or 
flgure Is very apt to be made crooked when each flower is applied to the 
pièce singly." 

The spécification further says as foUows: 

"To construct my Improved floral letter or design, I flrst eut the foundation 
pièce, A (of wood, métal, or stlfl pasteboard), to requisite size and shape. 
The holes, c, e, are then made to reçoive the pick. I then seciire the flowers by 
binding the stem portion to the form either wlth wire or fine twine. As each 
letter or design iS secured with two or three plcks, it can be accurately ad- 
Justed to the floral pièce without disturbing the other flowers." 

The claim was for — 

"A floral letter, flgure, or design for decorating purposes, consisting of the 
flowers, a, secured to the foimdation pièce. A, which is formed to create 
the letter or flgiu:e desired, and provided with the holes, c. In the combination 
with the plcks, e, ail as hereln described." 

It appears from the testimony of the patentée that, prior to the 
date of his invention, floral designs, such as wreaths and crosses, had 
been made of wood, and that two methods were employed to attach 
the flowers to the wooden foundation, — one by winding them upon 
the wood with thread or wire, and the other by putting moss around 
or upon the foundation, and fastening the flowers to toothpicks, 
which were afterwards inserted in the moss. It was aiso testifled 
that it had long been customary to decorate the interior waUs of 
churches and Sunday-school rooms, during festival periods, by words 
apparently. formed of flowers or evergreens, which were made by 
cutting the letters ont of a foundation of pasteboard or cardboard, 
and covering the face of the foundation with flowers or leaves. It 
thus appears that, before the date of the invention, wooden frames, 
in the shape of wreaths or crosses, were used as a foundation to 
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wMch the flowers which covered the frame were attached by picks 
thrust into the moss, and that it was usual to make a foundation of 
letters eut on or from a sheet of cardboard, the face of which was 
coTered with flowers. After the use of wooden frames as a founda- 
tion for floral décorations, which were secured to the moss by picks, 
and after the use of cardboard letters for analogous purposes, there 
was no invention in securing flowers to a foundation pièce so formed 
as to create the desired letter or figure, although provided with 
small holes, through which the wooden picks are inserted to fasten 
the letter to the entire floral ornament. The patentée added holes 
in the back of the wooden foundation to the pre-existing devices. 
We do not perceive, in the wooden letters with the holes, notwith- 
standing its popularity, a patentable improvement upon the wooden 
cross or wreath. This resuit obviâtes the necessity of examining 
the question of infringement. The decree of the circuit court is re- 
versed, with costs, and the case is remanded to that court, with in- 
structions to dismiss the bill, with costs of the circuit court. 



SrXTBEN HUNDRED TONS OF NITRATE OF SODA v. McLEOD. 

(Circuit Court of Appeals, Ninth Circuit. April 2, 1894.) 

No. 117. 

1. Shippino — Chabtes Pabtt— Dbmurbage — Restbtctions on Ltabilitt. 

A charter party wliich makes the charterer liable for demurrage only 
when caused by hls default does not relieve him of liability for delay 
caused by his omission to perform his covenants, even though he is not 
guilty of négligence. 

2, SaMB— POLITICAL OCCDBEENCES. 

A charter party provided for demurrage for détention of the vessel by 
default of the charterer excepting détentions caused by political occur- 
rences. Beld, that political occurrences which prevented the charterer 
from procuring a cargo, but did not prevent him from loading any cargo 
he might procure, did not relieve him from liability for demurrage. Ross, 
District Judge, dissenting. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Libel by McLeod against 1,600 tons of nitrate of soda for de- 
murrage. Libelant obtained a decree. The owners of the cargo 
appeal. 

Page & Eells, for appeUant. 
Andros & Frank, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and ROSS, Dis- 
trict Judge. 

GILBERT, Circuit Judge. On the 16th day of September, 1890, 

the British ship Dunstaffnaage, then on a voyage to a South 

American port, laden with lumber, was chartered to J. W. Grâce 

& Ce, merchants of San Francisco, to bring nitrate of soda "from a 

v.6lF.no.8 — 54 
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eafe nitrate port, as ordered by charterere, to San Firancîsco, Cal., 
direct." The provisions of the charter party which are material to 
be considered upon this appeal are as foUows: 

"The said parties of the second part (J. W. Grâce & Co.) do engage to pro- 
vide and furnish the said Vessel during the voyage aforesaid with a fuU 
«argo, say, nitrate of soda In bags, to be received by the vessel as customary, 
freight to be paid on the right and fvdl dellvery of cargo at the final port of 
discharge at and after the rate of five dollars U. S. gold coin per ton of 2,240 
pounds avoirdupois, English weight, delivered. The said parties of the second 
part shall be allowed for the loading and discharging of said vessel at the 
respective ports aforesaid as foUows: Thirty working lay days, to commence 
24 houi's after her Inward cargo or her unnecessary ballast is finally dis- 
«harged. * • * And for each and every day's détention by default of 
said parties of the second part, or thelr agents, they agrée to pay to the said 
party of the flrst part demurrage at the rate of four pence sterling per ton 
register per day; but, should the vessel be detained by the master beyond the 
time herein specifled, demurrage shall be paid to eharterers at the same rate 
and in the same manner. * * * The cargo shall be receive^ and delivered 
wlthln reaeh of the vessel's tackle. Penalty for nonperformance of this agree- 
ment, the estimated amount Of freight. The act of God, enemies, political oc- 
■currences, lire, and accidents beyond eharterers' control, as well as the dangers 
of the sea and navigation always excepted." 

The vessel arrived in due course at Antofagasta, in Chili, where 
she dîscharged her cargo of lumber, and received her instructions 
from her eharterers to proceed to Caleta Buena in Chili, to take a 
cargo of nitrate of soda. She arrived at Caleta Buena on February 
9, 1891. After her departure from Antofagasta, and while on 
her way to Caleta Buena, civil war broke ont in Chili between 
the faction known as the Balmacedists, who supported the prési- 
dent, and those known as the Congressionalists, consisting of the 
«ongress of ChUi and its adhérents; each faction claiming to be the 
lawful govemment of the country. The Congressional party were in 
possession of Caleta Buena when the Dunstaffnaage arrived at that 
port, and the Balmacedists had no représentative there. The prési- 
dent and his party were at that time recognized by the United States 
and other countries as the government of Chili, and they continued 
so to be recognized until September 7, 1891, when the Congressional 
party, having been victorious in the contest, was recognized. By 
the laws of Chili in force at the time the Dunstaffnaage lay at Caleta 
Buena, the sellers of cargoes of nitrate of soda were required to pay 
the government, at the point of shipment, an export duty on sucîi 
cargoes. The eharterers of the vessel had purchased in due time a 
cargo of nitrate of soda for shipment under the charter party, but 
were unable to obtain a delivery of the same from the sellers after 
the arrivai of the vessel, for the reason, as stated in the stipulation 
of the parties to this suit, that "no sellers of nitrate would consent 
to deliver the same for shipment during such time as the Balmaceda 
party was unrepresented at Caleta Buena, on the ground that a pay- 
ment to the Congressional party would not be a liquidation of such 
■duty, and a défense to them as against any claim which might there- 
after be made therefor by the Balmaceda party, or a défense against 
any charge that might thereafter be made against them by said 
Balmaceda party for the violation of said revenue law." The vessel 
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was subsequently loaded with the cargo of nitrate at the port where 
slie lay, but a delay of 28 days occurred, for which the owners 
claimed demurrage under the terms of the charter party. On her 
arrivai in due course at San Francisco, this suit to recorer de- 
murrage was instituted. A decree was entered for the lihelant in 
the district court, and the charterers, the owners of the cargo, take 
this appeal therefrom. 

There are two principal questions presented upon the appeal, the 
décision of both of which must dépend upon the construction to 
be given to certain provisions of the charter party: (1) Was the 
delay in loading occasioned by the "default" of the charterers? (2) 
Was the delay excused by virtue of the last clause of the charter 
party, whereby exception is made in the case of nonperformance of 
the covenants by reason of "political occurrences," etc.? The pro- 
vision for demurrage is one of the stipulations usually found in the 
contract. In the absence of a clause limiting the liability of the 
charterers to cases where the détention shaU occur from the fault 
or default of the charterers, or from some accident or cause spe- 
ciflcally named, the obligation to pay demurrage is an absolute one, 
and its meaning is that, if the ship is detained over the stipulated 
days, the charterer shall pay the stipulated sum for such time over 
and above the lay days as the ship is in such condition that she 
cannot be handed back for the owner. In Kandall v. Lynch, 2 Camp. 
352, where the détention was caused by the crowded state of the 
docks, but the charterer was, nevertheless, held liable. Lord EUen- 
borough, in delivering the opinion of the court, said: "I am of the 
opinion that the person who hires a vessel detains her if, at the 
end of the stipulated time, he does not restore her to the owner." 
In Barret v. Dutton, 4 Camp. 333, the détention occurred from a 
severe frost, which froze the river, and rendered loading impossi- 
ble. The vessel, moreover, owing to the same reason, could not hâve 
sailed if she had been loaded in the stipulated time. The court, 
nevertheless, held the charterer liable for demurrage. But, in this 
case, there is inserted in the demurrage clause a limitation of the 
liability of the charterers for delay in loading or discharging. It 
is stipulated that they shall be answerable only for détention which 
may resuit from their default. To what extent does this pro\'ision 
modify their obligation? There is in the use of the word "default" 
no necessary imputation of négligence. As used in such an instru- 
ment, it can mean only the nonperformance of contract duty, — a 
failure upon the part of one of the contracting parties to do that 
which he had contracted to do. The most that can be claimed for 
its eflect is that it excludes liability of the charterers for delay in 
loading or discharging, if the delay resuit from a sudden or unfore- 
seen interruption or prévention of the act itself of loading or dis- 
charging, not occurring through the connivance or fault of the char- 
terers. The courts hâve so construed such limitation in other con- 
tracts. In Thacher v. Gaslight Co., 2 Low. 361,^ the parties had 
contracted for quick dispatch in discharging a cargo of coal, and, 

'Fed. Cas. No. 13,850. 
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for etery day's détention ;by default of the party of the second part, 
demtirriage àt $50 per day. The vessel arrived, and was delayed 10 
days before she could get a berth at tbe cbarterers' wharf. There 
was évidence that the charterers had suitable accommodations for 
receiving cargoes of coal which were sufflcient for ordinary occa- 
sions, and that they endeavored to charter vessels to arrive at such 
times as net to interfère with each other, and that they had done 
80 at this time, bnt that, contrary to their expectation, other ves- 
sels arrived in port just before the Ubelant's schooner. The court 
said: 

"The proviso intends to exonerate the charterers from delay occasioued by 
superlor force acting dlréctly upon the discharge of the cargo, and not from 
the Indirect action of such force, whlch, by Its opération upon other vessels, has 
caused a crowded state of the docks. If the respondents do not furnish the 
wharf room, or any other means or appliances which they are to supply, it is 
not enough for them to prove that they hâve taken reasonable measures to pro- 
che them. In short, the default does not mean négligence, but a failure of con- 
tract on their part, unless It Is caused by a direct and umavoiddble vis major, 
or something like it." 

In Davis v. Wallace, 3 Cliff. 123,=' it had been agreed that the ves- 
sel should bave quick dispatch in discharging, and, in case of déten- 
tion, the charterers were to pay demurrage, provided the détention 
should happen by their default. After reaching the wharf desig- 
nated as the place of discharge, the vessel was detained three days 
by reason of the berth being occupied by another vessel. It was 
held that the libelant was entitled to demurrage. Clifford, J., in 
delivering the opinion of the court, said that the stipulation for 
quick dispatch excluded ail delay save the time employed in dis- 
charging, except what was occasioned by natural causes beyond 
the control of the parties so contracting. 

The appellants rely upon the language of Mr. Chief Justice Waite, 
in Davis v. Pendergast, 16 Blatchf. 565, Fed. Cas. No. 3,047, where, 
in referring to the limitation of liability to delays resulting from 
the default of the charterer, it was said: 

"The respondent in efCect agreed that no more than forty-flve running days 
should be occupied in loadlng or discharging the cargo, unless it was occa- 
sioned by some unusual and extraordinary interruption, that could not hâve 
been anticlpated when the contract was made." 

There is in the décision no application of the words so used to the 
facts in that case, and there is no définition of the nature of the 
unusual and extraordinary interruption not anticipated by the con- 
tracting parties, which, in the toind of the court, would hâve ex- 
cused the charterers. As a matter of fact, there was no such inter- 
ruption claimed or proven in that case. The décision actually made 
was that the charterers were liable for delays which occurred 
through the Intel^ention of "Sundays and holidays, customhouse 
and port régulations, and lack of wharfage and lighterage;" that 
those were risks assumed by the charterers, and that détention by 
reason thereof placed them in default. But the language of the 
opinion in that case is inapplicable to the facts disclosed in the 

• Fed. Cas. No. 3,657. 
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case at bar. There was no unusual or extraordinary interruption 
in the loading of the Dunstaffnaage. There was no interruption 
or interférence therewith at ail. There was no Interposition of 
force between the cargo and the vessel. There was no closing 
of docks or seizure of property. The difHculty was of an entirely 
différent nature. It arose from the fact that the charterers had 
no cargo to load. In entering into the charter party, the ship- 
owner placed hîs vessel at the disposai of the charterers for the 
stipulated time and voyage. He had the right to rely upon the 
existence of a cargo ready for shipment as soon as the vessel should 
arrive at Caleta Buena. The failure to provide that cargo was the 
default of the charterers. When the master of the vessel demand- 
ed the cargo, the charterers had none. Their cargo had been con- 
tracted for, but had not been delivered to them. They could not 
obtain possession of it. But there was no interférence upon the 
part of the Ohilian govemment, or upon the part of any armed force, 
to prevent their obtaining possession of the cargo, or handling or 
moving the same, or placing it within reach of the vessel's tackle. 
In the case of Dow v. Hare, Fed. Cas. No. 4,037a, an unreported 
décision of Judge Hoffman in the district court for the northern 
district of California, and affirmed on appeal to the circuit court, 
the charterer had chartered the ship to carry a cargo of coal to 
Oonalaska, and there deliver the same on board the United States 
steamer Saranac. When the chartered vessel arrived with her 
cargo at the designated port, the Saranac was not in port. She 
had been wrecked and lost at sea. The vessel, after waiting during 
her lay days and for several days thereafter, discharged her cargo 
on the wharf, and brought suit for demurrage. It was urged in 
défense of the action that the charterers were not liable, inasmuch 
as the détention was not due to their "default." In delivering the 
opinion, the court said: 

"It was as much the part of the contract that the shipper should provide 
a consignée to receive the goods at the place of destination as that the carrier 
should transport and deliver them. If, on the arrivai of the vessel, the con- 
signée cannot be found after diligent inquiry by the master, the delay so occa- 
sioned ought in justice to be deemed to hâve been caused by default of the 
shipper or his agents. * * * By the biU of lading, the Saranac was the con- 
signée to whom the coal was to be delivered. The conséquence of her un- 
punctuality ought rather to be borne by the party whose agent she was, and 
who had particularly stipulated that she would be ready to receive the whole 
cargo within ten days after the ship arrived, rather than upon the shlpowner, 
who was a stranger to the contract." 

But it is contended in the second place that, while there may hâve 
been no interférence with the act of loading, the delay Is neverthe- 
less excused by virtue of the last clause of the charter party, whereby 
the performance of ail the charterers' covenants, including the cove- 
nant to "furnish and provide a cargo" is excused if prevented by 
"political occurrences," etc., and that, if the charterers are excused 
from furnishing a cnrgo, they are likewise excused for delay in load- 
ing, since the cargo must be furnished before it can be loaded. It 
is sufiScient to say in answer to this argument that no political 
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occurrence is shown in this case which would serve to release the 
charterera from the performance of any of their covenants. The 
substance &nd effect of the covenant to provide and furnish a cargo 
was that the charterers would deliver a cargo within reach of the 
ship's tackle, for the purpose of loading. They did net covenant 
to purchase or acquire a cargo. With the procurement of the cargo, 
the shipowner had no concem. The charterers were to provide 
a cargo, and the owner was to provide a ship. In such a case the 
charterer may be presumed to hâve his cargo under control. If a 
political occurrence should prevent him from delivering a cargo 
or moving a cargo, the excuse contemplatèd in the charter party 
would exist; but when the intervention of the political occurrence 
is carried further back, and is made to apply to the procurement 
of a cargo in the market, the contingency is too remote to hâve been 
contemplatèd by the parties, unless the language of the charter 
party so expresses by clear and unmistakable terms. In this case 
the inability of the charterers to furnish a cargo arose from the . 
refusai of aU sdlers of nitrate of soda to deliver eargoes of that 
article during the continuance of the then existing political situa- 
tion. It is immaterial to this case whether such refusai was in- 
spired by the fear of the sellers that they might subsequently be 
required to pay a second duty to the Balmacedan govemment, or 
by the fear that they might be dealt with as for acts treasonable 
to that govemment Their reasons, whatever they were, were suffl- 
cient to cause an absolute refusai upon their part to deliver such 
eargoes. Political occurrences, it is true, had caused their refusai, 
but the political occurrences opposed no obstacle to their free dis- 
position of their property, or to their handling or transporting the 
same by land or by water. Political occurrences had indirectly 
closed the nitrate of soda market at Caleta Buena, but the owners 
of that commodity were free to act concerning the same, and their 
refusai to sell and deliver was purely voluntary. The case is in 
no malerial feature différent from the cases of The India, 1 C. C. 
A. 174, 49 Fed. 76, and Sorensen v. Keyser, 2 G. 0. A. 650, 52 Fed. 
163. In those cases, the contracts were for eargoes of saw logs, 
and the terms of the contracts required delivery alongside the ves- 
sels within a stipulated time, but excepted, in the computation of 
lay days at the port of loading, the time lost, if any, by reason of 
drought. The charterers were unable, on account of the low stage 
of water in thè interior streams, occasioned by drought, to procure 
a cargo for delivery at the port. The court held that fact to be no 
deifense to the actions for demurrage, that the inability to procure 
eargoes was not within the exception, and that the exception "by 
reason of drought" referred only to a fallure to deliver alongside 
for loading. In Grant v. Coverdale, L. E. 9 App. Cas. 470, where 
the agreement was to load within a specifled time, "frosts, etc., and 
other unavoidable accidents preventing the loading excepted," the 
charterer was hèld liable fôr demurrage, although frosts prevented 
him from bringing the cargo alongside the ship. The agreement 
in that case referred to delay in loading only, but the reasoning con- 
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tained in the décision is applicable to the case at bar. Lord Sel- 
boume said: 

"It would appeax to me to be unreasonable to suppose, unless the words 
make It perfectly clear, that the shipo-wner bas contracted tbat his ship may be 
detalned for an unlimlted time on account of impediments, whatever their 
nature may be, tothose things with which he bas nothing wbatever to do, which 
précède altogether the opération of loading, which are no part whatever of it, 
but belong to that which Is exclusively the charterer's business. * * * If, 
therefore, you are to carry back the loading to anything necessary to be done 
by the charterer In order to hâve the cargo ready to be loaded, no human be- 
ing can tell where you are to stop." 

The case of Hudson v. Ede, L. E. 2 Q. B. 566, cited by the appel- 
lant, was a case where, by the terms of the charter party, the ressel 
was to proceed to the port of Sulinah, and there load a complète 
cargo of grain, the cargo to be brought alongside the ship at the 
port of loading, at the charterer's expense and risk, 30 days to be 
allowed for loading and unloading, a demurrage OTer and above 
laying days, at six pounds a day, "détention by ice and quarantine 
not to be reckoned as lay days." It appeared that ail grain shipped 
at Sulinah was kept at points higher up the Danube, and was 
brought by lighters down the river, and unloaded into ships at 
Sulinah. The ship being ready to load, notice was giyen the char- 
terer, but the river immediately above Sulinah became frozen up, 
and so remained for two months. The charterer was unable to bring 
his cargo down the river, and he was held not liable for demurrage. 
But that was not a case of failure to provide a cargo. It was the 
décision of the court that since, from the circumstances and the 
custom of the port, the cargo had to be brought down the river after 
the arrivai of the ship, détention by ice must be construed to extend 
to détention by ice of the lighters coming down the river to load 
the ship, and that the lighters were as much prevented going to 
the ship and loading the same by reason of ice in the river as they 
would hâve been by ice obstructing their movement in the port of 
Sulinah itself. 

It foUows from thèse views that the decree must be affirmed, with 
costs to the appellee. 

KOSS, District Judge (dissenting). I am unable to agrée to the 
judgment in this case. The gist of the contract between the parties 
was that Grâce & Co. were to provide and; furnish the ship, within 
reach of her tackle, at the port of Caleta Buena, a fuU cargo of 
nitrate of soda in bags, which the ship should there reçoive, and 
transport direct to San Francisco, and there deliver, for a certain 
«tipulated sum per ton of 2,240 pounds; the charterers to be allowed 
for the loading of the ship 30 working lay days, to commence 24 
hours after her inward cargo and unnecessary ballast should be 
flnally discharged, and the receipt by them of written notice to that 
efEect from her captain. The charter party further provided that 
for each and every day's détention by default of the charters or their 
agents they should pay to the ship demurrage at the rate of four 
pence sterling per ton per day, but should the ship be detained by 
the master beyond the time specified, demurrage should bé paid 
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to the charterers at tlie same rate and in the same manner; and 
it concluded with this provision : 

"The act of God, enemies, political occurrences, flre, and accidents beyond 
charterers' control, as well as the dangers of the seas and navigation, always 
excepted." 

This exceptive clause manifestly applies to each and every cove- 
nant of tlie charter party, — to those on the part of the charterei-s to 
procure, fumish, and load the cargo, as weÛ as to that on the part 
of the sMp to transport it. If an act of God or of enemies, or politi- 
cal occurrences, or flre, or an accident beyond the charterers' con- 
trol, or pf naTigation, cause the f allure of either party to comply 
with either or aU of the terms of the con tract, such. f allure must be 
held excused, for the reason that such is the agreement the parties 
made. The question th.en is, did such political occurrences inter- 
vene between the making of the charter party and the time the 
ship was ready to enter upon its performance as to exonerate the 
charterers from liability for the détention to which the ship was sub- 
jected? It is conceded that, after the making of the charter party, 
the charterers purchased, from a certain company at Caleta Buena, 
the contemplated cargo of nitrate in time for shipment in accord- 
ance with the terms of the contract. But, before the time for ship- 
ment arrived, what was practically a civil war broke out in Chili 
between two factions, oné of which was caUed the Balmaceda party 
and the other the Congressional party, and each of which claimed to 
represent the legitimate goverimaent of the country. That war was 
in progress when the ship got ready to reçoive the cargo. The port 
of Caleta Buena was then in the possession of the Congressional 
party, and there was no représentative of the Balmaceda party 
there. By a law of Chili then in force, there was payable by the 
sellers on ail cargoes of hitrate sold for shipment from Ohilian 
ports an export duty of |1.50, Chilian money, per 100 Spanish 
pounds, which duty was payable to the government of Chili at its 
customhouse at the port of shipment. It is further stipulated by 
the parties that the only reason why the cargo was not shipped 
within the time required by the charter party was "that no seUers 
of nitrate would consent to delivèr the same for shipment during 
such time as the Balmaceda party was unrepresented at Caleta 
Buena, on the ground that a payment of the export duty to the 
Congressional party would not be a liquidation of such duty and a 
défense to them as against any claim which might thereafter be 
made therefor by the Balmaceda party, or a défense against any 
charge that might thereafter be made against them by said Balma- 
ceda party for the violation of said revenue law." 

It is not important, I think, whether or not the fears of the nitrate 
seUers were well founded, although it is not unreasonable to sup- 
pose, in view of the history of that contest, that payment by a seller 
of nitrate of the duty imposed by the Chilian law upon its exporta- 
tion, to the Congressionalists, thereby furnishing them in part with 
the sinews of the war they were waging against the party headed 
by the then président of the republic (Balmaceda), might, in the 
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event the latter had been successful in the contest, hâve been vis- 
ited with. conséquences far more serions than the collection of the 
duties OTer again. The agreed fact remains that none would con- 
sent to deliver any nitrate for shipment during the time hère in 
question, and that such refusai was caused by the then prevailing 
political occurrences. For this reason the charterers were unable 
to procure or fumish the cargo for the ship during the time in 
question, and, as a necessary conséquence, unable to load it within 
that period. The real cause of this failure on their part was the 
political occurrences — the political contest then being waged be- 
tween the contending factions in Chili — against liability for which 
by either the parties to the charter party chose to stipulate. I 
think the cases of The Village BeUe, 2 Asp. 230, Hudson v. Ede, L. 
E. 2 Q. B. 566, and Fenwick v. Schmalz, L. E. 3 0. P. 313, give sup- 
port to this Tiew, and that the cases of Grant v. Coverdale, L. E, 
9 App. Cas. 470, The India, 1 C. C. A. 174, 49 Fed. 76, and Soren- 
sen V. Keyser, 2 C. 0. A. 650, 52 Fed. 164, are not against it. In 
Grant v. Coverdale, the clause of exception applied only to the fail- 
ure to load. In The India and in Sorensen v. Keyser, the exception 
"by reason of drought" the court held referred only to a failure to 
deliver the logs alongside the vessel for loading. But in the case 
at bar the parties themselves so placed the exception clause in the 
charter party as to make it apply to every covenant thereof. 



THE WELLS CITY. 

MORRIS BEEP CO., Limited, v. THE WELLS CITY. 

(Circuit Court of Appeals, Second Circuit. May 29, 1894.) 

No. 103. 

Shippiko — Cakkiagb of Qoods— Liability pob Delat. 

A clause in a blU of lading, giving the sliip liberty "to tow and assist 
vessels in ail situations," authorizes lier, if in the ordinary course of the 
voyage she falls in with another vessel in distress, to go to her assistance 
and tow her to such place of safety as, under the particular circum- 
stances of the case, is most reasonably accessible. 

Appeal f rom the District Court of the United States for thfl 
Southern District of New York. 

This was a libel by the Morris Beef Company, Limited, against the 
steamship Wells City, George John Savage, claimant, for damage to 
cargo. The district court dismissed the libel (57 Fed. 317). Libel- 
ant appealed. 

MacFarland & Parkin (W. W. MacFarland, of counsel), for appel- 
lant. 
Convers & Earlin (J. Parker Kirlin, of counsel), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAIT, Circuit Judges. 

WALLACE, Circuit Judge. The libelant appeals from a decree 
dismissing a libel flled to recover damages for the decay and de- 
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teriorâitiônof'a lot of beef sMpped in good order at New York 
upôni the Jteamship in a ref rigerator, under a bill of lading for trans- 
portatioB to and delivery at Bristol^ England. 57 Fed. 317. Upon 
the vcqrage the flteamship fell In witli a vèssel disabled and in 
distressj and took her in tow, and,in performing the salvage service, 
deviated from the voyage, and was detained ttereby about four 
days beyond the ordinary voyage period. The déviation was only 
such in distance and duration as was necessary to enable the 
steamship to take the vessél to a place of safety. In conséquence 
of the delay, the condition and value of the beef was materially 
impaired. The bill of lading, after reciting the rèceipt, in apparent 
good order and condition, of the merchandise, continues as follows: 

"To be dellvered from the shlp's deck In the like good order and condition 
at the aforesaid port of Bristol (subject to certain enumerated exceptions), 
and with liberty, diu-ing the voyage, to call at any port or ports to receive 
fuel, to load or discharge cargo, or for any other purpose whatever; to sali 
wlth or wlthout pllots; to tow and asslSt vessels in ail situations." 

If the déviation was, under the circumstances, justifled by the 
provision in the bill of lading in respect to liberty to tow and 
assist vessels in ail situations, the libelant has no just cause of 
complaint. 

It is urged for the appellant that the clause in question is not 
intended to authorize a déviation to earn salvage at the expense 
of the cargo; that to construe the clause so as to permit this 
would be subversive of the object of the contract; and that the 
only rational coxistruction is that it exempts the carrier from be- 
coming an insurer against excepted risks. In construing such 
clauses, they are to be read in the light of the gênerai purposes 
of the contract, and reconciled, so far as may be, with ail of its 
expressed and implied conditions. They are not to be permitted 
to operate to the extent of their literal scope when this would 
be inconsistent with the substantial objects of the contract. One of 
the fundamental conditions of the contract by bill of lading is 
the obligation of the shipowner to be diligent in carrying the goods 
on the agreed voyage, and to carry them directly, without any 
unnecessary déviation; and a construction of the clause which 
would permit him to abandon the voyage, and go in search of a 
salvage service at his option, and merely for his own profit, would 
be inadmissible, as subversive of that obligation, and giving the 
shipowner a power obviously beyond any which the shipper could 
hâve contemplated. "Liberty to do something outside the voyage 
must be construed with référence to that, and as intended to be 
consistent with it." Carv. Carr. by Sea, § 286. When a vessel 
has deviated from her proper course, the shipowner is not only 
liable for the delay, but he becomes absolutely responsible for any 
loss or damage to the goods which may hâve occurred during the 
déviation, and which can be attributed to it. He is not pro- 
tected by the exception of périls in the contract, and becomes 
practically an insurer against the excepted risks. The clause giv- 
ing the privilège to deviate would undoubtedly protect him against 
such a liability. Effect, therefore, can be given to it without im- 
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porting a privilège of assisting vessels unnecessarily, or unàer cîrcum- 
stances unreasonably injurious to the interests of cargo owners. 
But, if the only purpose of the clause were to protect the shipowner 
against liability as an insurer against the excepted risks, that 
intention could hâve been easily expressed, and in short and ex- 
plicit terms. The nature of the privilège, as well as the language, 
requires that it should not be fettered by a narrow or illiberal con- 
struction. "It is the duty of aU ships to give succor to others 
în distress. None but a freebooter would withhold it." Lord 
Stowell, in Laing v. Glover, 5 Taunt. 49. A déviation to save life 
is justifiable, and, while the weight of authority has not sanctioned 
a déviation made merely to save property, the tendency of modem 
opinion, founded upon considérations of public policy, is illustrated 
by the récent act of congress which provides that neither the 
vessel nor her owners shall be held responsible for damage or 
loss resulting from attemptihg to save life or property at sea, or 
from any déviation in rendering such service. Act Feb. 13, 1893. 
The clause does not require a contracted construction upon the 
theory that it is a one-sided provision, which inures merely for 
the benefit of the shipowner. Not only is it to be assumed that the 
cargo owner has received a considération for it in a reduced rate of 
freight, but, as was pointed out in Stuart v. Navigation Co., 32 Law 
T. (N. S.) 257, such a provision is for the gênerai benefit of the whole 
body of shippers, whose losses caused by the delay incident to the 
exercise of the privilège in some instances are counterbalanced by 
their gains in others, when but for it their property would perish. 
Undoubtedly, some limitation must be implied in the gênerai lib- 
erty to tow and assist, given by the clause. In Stuart v. Naviga- 
tion Co., supra, the question was somewhat considered, and the 
observations of the judges show the difficulty in deflning the pré- 
cise scope of the privilège, and attempting to décide when and how 
far a vessel may go to the assistance of another in exercising it. 
We think it may be rationally construed as authorizing the vessel, 
when, in the ordinary course of the voyage, she falls in with an- 
other in distress, to go to her assistance, and tow her to such place 
of safety as, under the particular circumstances of the case, is 
most reasonably accessible. For thèse reasons, we are unable to 
accède to the construction of the clause urged for the appellant, 
and placed upon it by the learned district judge whose décision 
we are called upon to review, and we conclude that the déviation 
made by the steamship was justifiable, as within the terms of the 
privilège. This conclusion leads to an affirmance of the decree, and 
rendors it unnecessary to consider whether the steamship should 
hâve been exonerated upon any other ground by the district court. 
The decree is affinned, with costs. 
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THE HUGO. 
BBAtJBR et aL ▼. OOMPAGNIA DE NAVIGACION LA FLECHS. 
. ' (District Ciourt, S. D. New York. Aprll 26, 1894) 

SHUTraB— LiABILITT FOR LOSS. 

The damages for cattle lost at sea through the négligence of the shlp 
incltides, in addition to the market value of the cattle at the place of ship- 
ment, the frelght paid in advance, and the pro rata premiums of Insurance. 

Exceptions to CoiQinissioner's Eeport on Damages. See The Hugo, 
57 Fed. 403. 

MacFarland & ParMn, for llbelants. 

Butler, Stillman & Hubbard, for respondent. 

BROWN, District Judge. 1. Aa respects the number of cattle 
lost through the misconduct of those on board the Hugo (see 57 
Fed. 403), the testimony présents such extrême difiaeulties that I do 
not flnd suflîcient warrant for departing from the finding of the 
commissioner; having no confidence that any différent flnding that 
I might make on that point would be any more nearly accurate or 
just than the commissioner's finding. 

2. The damages for the loss of the 63 cattle, as found by the com- 
missioner, being estimated in the same manner as upon a total de- 
struction of cargo at sea in collision cases, viz. : the market value of 
the articles at the place of shipment, with interest and expenses of 
transportation (The Océan Queen, 5 Blatchf. 493, Fed. Cas. No. 
10,410), I think the libelants are entitled to recover, in addition to 
the market price in New York, as fixed by the commissioner, the 
advanced f reight also, on the 63 cattle lost (not on the 126) ; and in 
addition thereto, the pro rata proportion of insurance premiums 
paid, and the cost of feed for the 63 cattle, with interest; both of 
those items being necessary, or reasonable and proper expenses 
and charges, which should, therefore, be added to the market value 
at the place of departure. The Scotland, 105 U. S. 24, 35; The 
Aleppo, 7 Ben. 121, Fed. Cas. No. 158. The exceptions in the bîll of 
lading do not extend to cases of losses by négligence, or misconduct, 
as is hère found In regard to the 63 cattle; though they do apply 
to the residue of the loss through sea périls. 

As above modified, the report is confirmed. 



THE PAKADOX. 

JOHNSON ENGINEERING & FOUNDRY 00. v. THE PARADOX. 

(District Court, S. D. New York. June 13, 1894.) 

Maritime Contract— "Buildino" of Vessbl. 

A contract for the machinery of a vessel Is not enforceable in admiralty, 
where such machinery was snpplied for the completion of the construction 
of the vessel, and such vessel was not then completed for the purpose 
for wiilch she was intended. 

In Admiralty. Libel for materials and supplies. 
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Hoadly, Lauterbach & Johnson, for libelant. 
Benedict & Benedict, for respondent. 

BEOWN, District Judge. The libelant furnished macMnery to 
the yacht Paradox. If the slipply of machinery is to be deemed a 
part of the "building" of £he vessel, the contract, by the settled law 
of this country, is not a maritime contract, and cannot be enforced 
in this court. Though the state law gives a lien for building a ves- 
sel, the lien can be enforced in the state courts alone. 

The Paradox was designed and built for the purpose of ex- 
perimenting with a System of water-jet propulsion, patented by J. 
S. Morton. The libelant company, and its immédiate predecessor, 
contracted to put in the propelling machinery. The original con- 
tract "was made with the preceding company before the vessel was 
launched; and the libelant, the succeeding company, took up and 
flnished what the former lef t undone. The évidence leaves no doubt 
that aU the machinery was contracted for and supplied for the 
purpose of completing the construction of the vessel as an ex- 
périmental yacht, in accordance with the original design. The 
libelant's ofàcers understood this from the beginning. After the 
huU, constructed by other persons, was sufficiently advanced, it 
was launched, towed to the libelant's yard, and the machinery 
there put in by the libelant company, and by the preceding com- 
pany, with changes of détail from time to time in the course of con- 
struction so as to make the machinery as efficient as possible. 

In the case of The General Cass, 1 Brown, Adm. 334, Ped. Cas. 
No. 5,307, Longyear, J., says: 

"ïhe true criterlon by which to détermine whetlier any water eraft, or ves- 
sel, Is subject to admlralty jurisdiction, is tbe business or employment for 
wliicli It Is intended, or is susceptible of belng used, or in which it is actaally 
engagea, rather than its size, form, capacity, or means of propulsion." 

When the vessel is completed for the purpose intended, then the 
vessel is "built," and not till then; whether it be a steamer, a sail- 
ing vessel, a barge, a scow, or a mère float designed to support and 
transport a bath house (The Public Bath No. 13, 61 Fed. 692); and 
whatever is supplied to such a vessel for the purpose of maldng it 
what it was intended to be, and to enable it to enter upon the kind 
of business or navigation intended, is a part of the "building" of the 
vessel. This is the clear weight of authority. The case seems to 
me to be entirely within the décisions of Eoach v. Chapman, 22 How. 
129; In re Glenmont, 32 Fed. 703; The Pioneer, 30 Fed. 206; The 
losco, 1 Brown, Adm. 495, Ped. Cas. No. 7,060; Wilson v. Lawrence, 
82 N. Y. 409; in which cases ail the suggestions and arguments of 
the libelants seem to me to be met and overruled. 

I much regret the necessity of this conclusion in the présent 
case; but it seems unavoidable upon the authorities, and I must, 
therefore, dismiss the libel, though without costs, as not based upon 
a maritime contract, and hence not within the jurisdiction of this 
court 
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THE LIME ROCK. 

BOENB et aL T. DONNÉLLT et aL 

(Circuit Court oit Appeals, Second Circuit May 29, 1894.) 

No. 104. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

The décision of the district court in this caae will be found fullj 
reported in 55 Fed. 126. The proctors for the appellant claimed 
in their brief that the "new évidence" hereafter referred to in the 
opinion of the court of appeals tended to establish the following 
facts, namely: 

"(1) ïhat the libelants tcBtIfied falsely when they testifled that the Alpha 
was In good condition. (2) That the Alpha had been leaking preriously, had 
been in danger of sinting withln a day or two of the collision, and that the 
leak in her had been only temporarlly stopped by Capt Kelly's puttlng over- 
board some manure to checls the leak." 

Benedict & Benedict, for appellants. 
Hyland & Zabriskie, for appellees. 

Before "WALLAOE, LACOMBE, and SSIPMAN, Circuit Judges. 

PER CUEIAM. Notwithstanding the new évidence introduced 
by the appellant since the décision of the cause by the district court, 
we are satisfled that the libelants' canal boat was sufftciently 
strong and tight for the ordinary exigencies of her use as a coal 
boat, and that she did not sink in conséquence of any defect in her 
condition, but that she was forced ahead, and brought in contact 
with the dock, by the impact of the steam lighter, and a hole thereby 
knocked into her bow. The occurrence was due to the carelessness 
ôf those in chaîne of the lighter. They used unnecessary violence 
in the attempt to move the canal boat. The lighter must accordingly 
be condemned for the damages. We should hâve been better satisfled 
if the commissioner to whom it was referred to ascertain and report 
damages had rejected the item allowed for repairs which were not 
made, but which he found wére necessary to put the canal boat in 
as good condition as she was previous to the accident; but the proofs 
are not such as to justify us in overruling his conclusion and that 
of the district judge. The decree is afflrmed, with interest and costs. 



THE PHILADELPHIAN. 

LEWIS et al. v. TKANT. 

WILEY et al. V. SAME. 

(Circuit Court of Appeals, First Circuit April 18, 1894) 

No. 66. 

COI/USION — CONFLICTINO BviDBNCE. 

Testlmony as to précautions tàken by a steamer to avoid collision with 
a schooner, given by Intelligent witnesses on board the steamer, who 
co-operated in the precautionary maneuvers, is not overcome by that 
of witnesses looking on from remote points, or aboard the schooner, who 
failed to observe such précautions. 
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9. Samb— ScHOONEB Unnecessarilt Tacking across Steamer's Bow. 

A steamshlp is not llable for collision with a schooner unneçessarlly 
tacking across the steamer's bow, in a narrow ctiannel, and 'in sùch close 
prozimlty that the steamer cannot avoid lier. 

Appeal from the District Court of tlie United States for the Dis- 
trict of Massachusetts. 

Thèse were two libels against the steamship Philadelphian (Wil- 
liam H. Trant, claimant) for damages from a collision between said 
steamship and the schooner Lizzie Williams, — one by A. S. Lewis 
and others, members of the crew of said schooner, and Joseph 
Welch, also on board the schooner at the time of the collision, for 
loss of Personal effects, and other damages; the other by Otis H. 
Wiley and others, owners of said schooner, for loss of the vessel, 
and other damages. The cases were Consolidated by order of the 
district court, and, on hearing, the libels were dismissed. Libel- 
ants jointly appealed. A motion by appellants for leave to take 
further proofs was granted (60 Fed. 423), and additional dépositions 
were taken. 

The collision occurred in Boston harbor, at 20 minutes past 11 o'clock in 
the mornlng of the 27th of April, 1892, a short distance above the upper mld- 
dle buoy. The steamer was a vessel 455 feet long, 45 feet beam, 3,322 tons, 
10,600 tons displacement, and her draught at the time was 26 feet 6 inches. 
The schooner was about 75 feet long, of 57 tons, and her draught at the time was 
about 10 feet. At, and for some distance on either side of, the place of col- 
lision, the channel for the steamer was about 1,000 to 1,200 feet wlde, while, 
for the schooner, it was about 3,000 feet wlde. Both vessela were on thelr 
way down the harbor, to sea. The wlnd was about east, and the tide about 
slack, at full high water. 

The évidence for libelants showed that the schooner left T wharf be- 
tween 10 and 11 o'clock In the morning, and was beating down the har- 
bor. When she pulled out from T wharf, she stood flrst on the port 
tack, towards South Boston. She then tacked, and stood on the starboard 
tack, over to Jeffrles' Point, in East Boston, where she came about agaln, and 
stood again on the port tack, to the southward, towards South Boston. She 
came about agaln when about a third of a mile ofC the starboard bow of the 
steamer, and stood across her bows, on the starboard tack, and while on this 
tack came in collision with the steamer. The steamer was not seen from the 
schooner imtll after she had corne about, and gathered good headway, on this 
last starboard tack. 

The évidence on behalf of the steamship was that she left her dock In 
Charlestown shortly before 11 o'clock, and procêeded down the harbor in the 
usual way, and at the usual speed, in charge of a llcensed pllot. The pilot 
was on the bridge with the master and thlrd ofllcer. The schooner was seen 
by the master and pllot of the steamer, from the bridge, while she was mak- 
ing her flrst starboard tack, towards East Boston, and they then determined 
upon thelr course for passing and avoiding her, which was to wait untU she 
should hâve corne about on the port tack, and crossed the steamer's bows 
towards South Boston, and then pass under her stem. In pursuance ot this 
détermination, the steamer was slowed untU after the schooner had run out 
her starboard tack, and crossed the steamer's bow on her port tack, and then 
started up to pass under the schooner's stem; but she had scarcely started 
when the pilot and master of the steamer perceived that the schooner was 
unexpectedly tacking agaln, right ofC the steamer's starboard bow. The 
steamer was at once stopped, and immediately afterwards her helm was put 
hard a-port, and her englues werereversed at full speed for three minutes before 
the collision. The port side of the schooner came against the steamer's bow, 
which eut into her about two feet, and the schooner sunk. At the time of colli- 
sion the steamer had been almost stopped. Therewas much évidence introducetl 
on behalf of the steamer that her efforts to avoid the schooner, even after the 
latter tacked so unexpectedly when close to the steamer's starboard bow. 
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wopld hâve been successful, had the schooner held lier starboard tack, but 
thàt the schooner, Just as sbe was crossliig the Steainer's bow, lUffed up in 
the Wind, lost her headway, ând drifted on to the steamer. Wltnesses called 
for the schooner, however, denled that she, at thls time, did lùff Into the Wind, 
and lose her headway. 

The opinion rendered in the district court by Nelson, District 
Jndge, was as follows: 

"It plainly appears from the évidence in the case that the collision was 
caused by no fault of those in charge of the Philadelphlan, but was eaused 
solely by the gross négligence of the master of the Lizzie Williams, in coming 
about upon the starboard tack, when on the southerly side of the channel, 
and runnlng across the bows of the steamer, for which change of course no 
necessity or excuse is shown." 

Frédéric Dodge, for appellants. 

Lewis S. Dabney and Frédéric Ounningham, for appellee. 

Before PUTNAM, Circuit Judge, and WEBB and ALDEICH, 
District Judges. 

PEE CUEIAM. Upon careful examination of the évidence, as 
presented by the record of thèse cases, and fuU considération of the 
able argument for the appellants, the court perceives no error in 
the conclusion of the district judge. The testimony in behalf of 
the steamer cornes from intelligent witnesses, who were in position 
to know fuUy the measures taken to avoid a collision, in respect 
to which they testify, and shows that every précaution required 
of those navigating the steamer, for the avoidance of the collision, 
was promptly exercised. The failure of witnesses looking on from 
remote points, or even of those aboard the schooner in motion, to 
observe or to know such précautions, cannot overcome this clear 
consent of évidence from the witnesses who co-operated in those 
precautionary maneuvers. The schooner, beating out of Boston 
harbor, where the working channel for large océan steamers, like 
the Philadelphlan, is narrow, while she had a right to tack when 
necessary or highly prudent, should still hâve taken some care to 
see that, by tacking, she did not make it impossible for either sail- 
ing or steam vessels following her to keep clear, and, if practicable, 
should hâve held on her tack long enough to àvoid such resuit. 
That in this case the schooner could safely, and ought to, hâve 
stôod longer on her port tack, we think, is clear. If the witnesses 
for the libelants are correct in denying any vacillation in the navi- 
gation of the schooner, then it is plain that the whole trouble was 
caused by her sudden and unnecessary tacking, whereby she so 
threw herself in the path of the steamer as to make collision in- 
évitable. If, on the other hand, at the time she tacked, there was 
room for her, by holding her course, to go clear, but by hésitation, 
and first luffing, and then falling ofl, she lost the very short time 
when she could hâve safely crossed the steamer's bow, the fault 
was stUl hers. But we are of opinion that the witnesses in behalf 
of the steamer are mistaken about the schooner's luflang and faU- 
ing off, and that the whole evil was caused by the schooner's im- 
properly and unnecessarily tacking across the steamer's bow, and 
in so close proximity that she could not be avoided. Decree of 
the district court affirmed. 
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NBWMAN V. SCHWEEIN. 

(Circuit Court of Appeals, Sixth Circuit. May 8, 1894.) 

No. 161. 

1. Descbnt and Distkibution— Action bt Sole Distkibdteb. 

The sole dlstributee of an Intestate, wlio does net allège that there Is 
no admlnistrator and no creditor, cannot maintaln a bill against the In- 
testate's agent, wlio, In enlorelng a judgment in favor of the intestate, 
purchased lands of the judgment debtor on exécution sale, and refuses 
to account, whether the recovery sought be a money decree, or a recoT- 
ery of the land, or an interest therein as realty. 

S. Appointment of Administratob ad Litbm — Rbvibw of Intbrlocdtoby 
Decbbe. 

Under Act Tenn. 1889, giving chancery courts spécial power in a pro- 
ceeding therein to appoint an administrator ad litem, if there is no ex- 
. ecutor or administrator, or if he Is interested adversely, an interlocutory 
decree maMng such appointment, although it recites that it appears that 
there is no administrator or executor, cannot be sustained, when brought 
up for review by appeal from the final decree, in the absence of any al- 
l^ation or évidence in the record to support such récital. 

8. Parties— Accounting—Bbnbficiabibs tjndbr Trust. 

By a clause in a power of attomey to sell certain lands and enforce 
certain judgments, the maker of the instrument bound himself to divide 
the proceeds, three-fourths among the heirs of his deceased brother, one- 
fourth to be retained by himself. He died intestate, leaving saiu ueirs of 
hls deceased brother his own heirs at law. ffeW, that they were neces- 
sary parties to a bill to reach lands held by the attomey named therein 
as proceeds of enforcement of a judgment under said power, whether 
said lands were to be regarded as personalty or realty for purposes of 
descent and distribution. 

4. Remotal ov Causes— Time dp Application— Waiver of Objection. 

In a suit between citizens of différent states, although the pétition for 
removal Is not filed until after a demurrer is interposed in the state 
court, if no motion to remand on that ground is made in the circuit 
court, the objection is waived, and cannot be made on appeal. • . 

Appeal from the Circuit Court of the United States for the 
Eastem District of Tennessee. 

This was a suit by Lena Newman against Morris Schwerin for 
an accounting. The circuit court dismissed the bUl. Complainant 
appealed. 

John J. Tracy and John H. Cother, for appellant 
Pritchard & Sizer, for appellee. 

Before TAFT and LUETON, Circuit Judges, and BARR, District 
Judge. 

LURTON, Circuit Judge. This Mil was flled in the chancery 
court for Cumberland county, Tenn. The object of the bill was to 
hâve an accounting with the défendant, Schwerin, as attorney in 
fact for Samuel Newman. The power of attorney was as f oUows : 
"State of Mississippi, County of Hinds. 

"Be it known that I, Samuel Newman, of the county and state above 
named, do hereby constitute and appoint M. Schwerin, of the city of Newark, 
state of New Jersey, my attorney in fact, with the folio wing powers: (1) 
To sell, convey, lease, or rent any and ail the land that I own, or in which I 
bave any interest, situated and being in the counties of White, De Kalb, and 
v.6lF.no.9 — 55 
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Pntnazn, in the state of Tennessee. (2) To sdl, asslgn, exécute, or enforce 
a certain judgment ot decree rendere^ In the year 1860 in my favor, agalnst 
the North. American Coal & Transportation Company, by the chancery court 
of Whlte Cotmty, In the state of Tenneseee, or any other judgmait or decree 
rendered by said court In my lavor, condemning the sale oi any land. (3) 
In case It should be necessary to re6oi*t to légal proceedlngs In order to re- 
cover possession of said land, or to enforce or to exécute sald decree or de- 
crees, the sald Schwerln Is hereby autiiorljted to sue In my name, and to 
do ail thlnga necessary to accompllsh thèse, deslred ends. (4) It is, how- 
ever, expressly stlpulated and agreed that the sald Schwerln Is to reeelve 
no pay from me for hls services, and lie Is to pay and be responsible for ail 
costs, expenses, and risks Incurred by hlm whlle in tbe exécution of hls pow- 
ers. (5) In case the sald Schwerln should be successful In the enterprlse by 
us contemplated, and be able to sèll sald lands and enforce said decrees^ 
then he is to relmbursè himself fOr ail legitimate expenses by him in- 
curred; and the rest of the proceeds I hereby blnd myself, and promise, to 
dlvlde Into four équal parts, three ôf "Whlch shall be dlstrlbuted among the 
heîrs of my deceased brother, Charles NeWinan, and one shall I retaln myself. 
"Witness my signature, this the sixthday of February, 1886. 

"Samuel Newman." 

The bill, in substance, alleged that, in pursuance of the power 
therein conferred, the défendant had instituted a suit upon the 
judgment mentioned therein in the chancery court of White county, 
Tenu., and that on May 12, 1886, a decree had been obtained in favor 
of sald Samuel Newmàn and against the said North American Coal 
& Transportation Conipany for the sum of $58,000 and costs of suit; 
that said Schwerin, still acting under his said agency and trust,^ 
had caused an exécution issuinç on said judgment to be levied on 
a number of tracts of land in Cumberland county, Tfenn., as the 
property of the judgment debtor; that at the sale thereof under said 
writ ajad levy the lands thus leyied on had been sold for a sum ag- 
gregating $38,740, and sherifl's deed executed to the several pur- 
chapers; that said Schwerin had by virtue of his said agency 
credited on the said judgment an amount equal to the aggregate 
of the sums bid on said lands, and paid to the sheriff, in money, 
a sum equal to the costs and expenses of sale; that parts of the 
lands thus sold had been bought by one G. J. Kemp, whose bid 
aggregated $13,600, another part had been sold to one B. F. Newman 
for the sum of $10,450, and the remainder had been sold tp the de- 
fendant Schwerin, who bid them in for the sum of $14,960; that 
none of the purchasers had paid to either the sheriff or said 
Schwerin any part of their said bids, — the said Schwerin, as at- 
tomey in fact, waiving such payment, and crediting the decree as 
if the money had been paid; that under instructions from said 
Schwerin, the sheriff had executed deeds to the several purchasers, 
reeiting the facts as to amount of bid and manner of payment; 
that,' subsequently, both Kemp and Newman had conveyed the 
parcels so bid in by them to the défendant, who, the bill charges, 
"now claims to be tiie owner of ail of said lands, in fee simple, free 
from aU équitable claims or liens in behalf of any person." It 
further allèges that Schwerin has never accounted for the proceeds 
of said sale, "and utterly refuses to recognize the right of Samuel 
Newman to any money paid thereon, or any claim to or lien upon 
the said lands." 
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The complainant, Mrs. Lena Newman, is a citizen and résident of 
the state of Mississippi, of Which state said Samuel Newman was 
a citizen and résident at tlie time of liis death, in 1889, being a date 
subséquent to ail tbe transactions above stated. Samuel Newman 
died intestate, and without issue, and without ever having had 
any settlement of the matters aforesaid with his said agent Com- 
plainant is the widow of said Newman. Under the law of descent 
and distribution of the state of Mississippi, the widow of a husband 
dying intestate, and without chUdren or représentatives of children, 
is entitled to take his entire estate, real and personal, after payment 
of his debts. Code Miss. § 1545. The theory of complainant's 
bill is that she, as sole distributee, under the law of Mississippi, is 
entitled to maintain this bUl, and recover and appropriate to her 
own use any sum due to her deceased husband by the défendant, 
Schwerin, by reason of the acts of the said Schwerin under his 
said trust and agency. 

The prayer of the bill was that Morris Schwerin be made a 
party défendant by publication, he being a nonresident of the state 
of Tennessee, and a citizen and résident of the state of New Jersey; 
that she hâve decree against him for the sum of $38,740, and in- 
terest thereon, that being the aggregate sum for which the lands 
levied on had been sold, and the sum credited on said judgment as 
the resuit of said sales, less such sums of money as said Schwerin 
had properly expended in and about the exécution of his power of 
attorney; and that an équitable lien be declared to exist in favor 
of complainant in the lands so acquired by said Schwerin. Pub- 
lication was accordingly made. The défendant appeared, and flled 
a demurrer, which was as foUows: 

"Lena Newman vs. Morris Schwerin. 

"In the chancery court, at Crossville, Tennessee, the défendant, Morris 
Schwerin, cornes and demurs to the blU illed against him in the above- 
styled cause, and assigna the lollowing grounds of demurrer: (1) This court 
has no juTisdictlon of the cause, the défendant being a nonresident of the 
state of Tennessee, and there being no attachment of property against liim. 
(2) The suit Is brought to recover a debt alleged to be due Samuel Newman 
from the défendant, Morris Schwerin, and sbould hâve been brought by said 
Newman's admlnlstrator or personal représentative. His widow or heh- has 
no rlght of action. (3) The bUl allèges that the défendant holds the lands 
descrlbed in the bill in trust for Samuel Newman; and, if that be true. then 
the rigbt of action would descend to said Newman's helrs at law, and com- 
plainant could only maintain her suit if her husband had died, leavmg no 
heirs at law capable of inherltlng, which the bill does not charge. Where- 
fore, the défendant prays the judgment of the court whether he shall make 
any other or further défense to complainant's bill." 

Before the demurrer was flnally disposed of, the complainant, un- 
der leave, amended her bill by a prayer for an attachment, and 
upon her application she was appointed administratrix ad litem of 
the said Samuel Newman. From thence she seems to hâve been re- 
garded as complainant in her character as administratrix ad litem, 
as well as in her character as distributee, though no formai order 
was made so amending her bill. Presumably as a conséquence of this 
appointment, the demurrer of défendant was then overruled. After 
this action of the court an order was made that upon the return of 
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■an attachment levîed on the property of défendant, Schwerin, pub- 
lication shonld be again made for him, requiring his appearance to 
the next September rules. In view pf the gênerai appearance already 
made by the défense on the mérita pre^ented by the second and 
third grounds of demurrer, this second publication seems to hâve 
been a work of supererogation. An attachment did issue, and was 
levied on certain real estate as the property of said Schwerin, and 
publication was made in accordance with this order. At the time 
named in this second publication the défendant filed his pétition 
for a removal of the cause to the United States circuit court, which, 
upon considération was allowed. Af ter the removal the défendant 
flled his answer. The cause Wias finally heard on the pleadings and 
proof, and the bîU dismissed, with costs. 

The ground upon which this decree was based does not appear in 
the decree, and no opinion was flled. The contention of counsel for 
appellee is that the suit cannot be maintained, for want of proper 
parties, and that the second and third grounds of demurrer should 
hâve been sustained. We are clearly of opinion that the complain- 
ant cannot sustain this bUl as sole distributee. The claim she as- 
serts is an asset belongtng to, the estate of Samuel Newman. A 
distributee, as such, cannot maintain a suit against one indebted 
to an intestate. This is the well-settled gênerai rule in Tennessee. 
The suprême court of that state, in the case of Thurman v.Sheiton, 
10 Yerg. 382, upon this question^ said: 

"Caa distributees recover their distrlbutive portions witihout art adminis- 
trator of the estate ol their Intestate? We are clearly ofi opinion that they 
cannot Personal property yças, by the common law, considered of so little 
value that no provision was made for Its descent to the hoirs at law of the 
owner. Indeed, up to 22 and 23 Charles II.,— the date-of the passage of the 
statute of distributions,— an administrator was entitled exdusively to enjoy 
the residue of the intestate'a effects, after the payment of the debts and fa- 
nerai expenses. 2 Williams, Bx'rs, 90é. This being the case, whoever can 
get possession of personal prôpertjr upon the owner's dying intestate can 
hold It against any person, save a creditor or administrator. To the first, 
he Is liable as an exécuter de son tort; to the second, because he is the rep- 
résentative of the deceased, upon whom the law casts his rights to the Per- 
sonal estate, to be held by hIm for thé paypient of debts, and, since thç pas- 
sage of the statutes of distributions, for distribution among the next of kin 
of the Intestate. A distributee stands In neither of thèse relations, and 
therefore cannot sue for the personal property of the intestate, nor demand a 
distribution of It from any person save the administrator." 

To the same efEect is tne case of Brown v. Bibb, 2 Cold. 439. 

In the case of Brandon v. Mason, 1 Lea, 616, and Christian v. 
Clark, 10 Lea, 630, it is said that the principal reason why a dis- 
tributee cannot maintain suit to recover assets belonging to an in- 
testate's estate is the interest of creditors, and their prior right to 
protection, and that in equity a distributee might, under spécial 
circumstances, maintain suit as such, where it was clearly shown 
there were no creditors. The doctrine of those cases is relied upon 
by complainant. The cases are not applicable. In the flrst place, 
the biU does not show that there is no administrator, and, in the 
second place, there is no allégation that there are no creditors. 
Neither are there any spécial circumstances which justify any court 
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of equity in maMng an exception to the gênerai rule of the common 
law. dearly, if the défendant is to be held liable to his principal 
for the collection of 138,740 under his power of attorney, the Per- 
sonal représentative of that principal should be before the court. 
But it is said that the appointment of complainant as administratrix 
ad litem by the decree of the state chancery court obviâtes ail dif- 
flculty. That decree was an interlocutory decree made in this 
cause, and is just as much subject to review on this appeal as is the 
final decree. That decree is as follows: 

"May 6, 1891. 
"Lena Newman, Complainant, vs. Morris Schwerin, Défendant 

"In this cause, it appearing tliat there Is no administrator of the estate oi* 
executor of the wIU of Samuel Newman, deceased, named In the blll herein, 
the above-named complainant, Lena Newman, Is hereby appointed adminis- 
tratrix ad litem of such estate for the above-entitled cause, and that no bond 
be required of her as such administratrix, but said administratrix shall re- 
ceive or take Into her possession n« funds or moneys arising from this pro 
ceeding until the further order of the court." 

The récital in this decree that, "it appearing that there is no ad- 
ministrator," is unsupported by any fact in the transcript. No such 
allégation is made in the biU, and no such fact appearsby affidavit 
or otherwise. 

Under the law of Tennessee the gênerai subject of administra- 
tions is committed to the county courts, which, as probate courts, 
are courts of gênerai jurisdiction, with ail the powers formerly ex- 
ercised by the ordinary under the English law. Under the gênerai 
grant of authority, it has been held that the county courts of that 
state had the power to appoint an administrator ad litem, or for 
any other spécial andlimitedpurpose authorized by the practice of the 
English probate courts. McNairy v. BeU, 6 Yerg. 302; Jordan v. 
Polk, 1 Sneed, 428. By act passed in 1889, spécial power was 
conferred upon the chancery courts of the state to appoint an ad- 
ministrator ad litem "in any proceeding" in a chancery court "where 
the estate of a deceased person must be represented, and there is 
no executor or administrator of such estate, or the executor or adr 
ministrator thereof is interested adversely thereto. • • * Such 
appointment to be made whenever the facts rendering it necessary 
shall appear in the record of such case, or shall be made known to 
the court by the affidavit of any person interested therein." The blll 
in this case did constitute "a proceeding" in the chancery court, 
"where the estate of a deceased person must be represented," within 
the meaning of the act. Denning v. Todd, 91 Tenn. 422, 19 S. W. 
228; Pritch. Wills, § 569. The entire absence from the transcript 
of any allégation or évidence that there was no administrator, or 
that he was interested adversely, is fatal to the interlocutory decree 
appointing complainant administratrix ad litem. It may be that, 
upon a collatéral attack, it would be presumed that the court had 
made the appointment upon sufficient and proper évidence. But 
upon a direct appeal the transcript should show a state of facts 
making it proper that such an appointment should be made. The 
appointment of a gênerai administrator opérâtes to vest in him the 
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entirè title to ail the personalty of the deceased within the limits of 
the jurijsdlctioii. Under the ecclesiastical law, no power existed in 
the ordinary, after such. an appointment, and while the administra- 
tor was capable of acting, to withdraw any part of the power or 
title cofifètred, and veat à part in ànother pepson. This was ex- 
pressly detertlined, in a most lucid opinion by Chief Justice Mar- 
shall, in the dasë 6f Grîfftth t. Frazier, 8 Cranch, 9. Under the Ten- 
nessee statùte thé power to make sudh a limited appointment was 
conferred only upon the express Condition that there was no ad- 
ministrator, or that the administrator was incapacitated f rom acting 
by reason of an adverse interest. Unless the record in a direct ap- 
peal show that one or the other of thèse conditions existed, the ap- 
pointment of an administratrix ad litem for the purpose of conduct- 
ing the particular suit must be held irregular and ineflfectual. 

There is another objection to proceeding in the présent state of 
this record. The fifth paragraph of the power of attorney under 
which défendant was acting eontains a provision whereby the maker 
of the instrument, after ail legitimate expenses hâve been paid, 
binds himself to divide the proceeds of ail lands recovered or moneys 
realized "into four equal parts, three of which shall be distributed 
among the heirs of my [his] deceased brother, Charles Newman, and 
one shall I retain myself." The record shows that the persons de- 
scrlbed as heirs of his brother, Charles, are the samé persons who, 
under the law of descent of Tennessee, are the heirs at law of Samuel 
Newman. Whether the lands sought to be subjected under com- 
plalnant's bill be regarded as personalty or realty, for purposes of 
descent and distribution, the persons in whose favor a trust is de- 
clared by the fifth clause of the power of attorney, and the persons 
answering to the description of heirs of Charles Newman under the 
Tennessee statute of descent, should be parties. 

It was suggested at the bar that the pétition for removal was 
flled too late; that, after the interposition of a défense in the state 
court by demurrer, it was too late, under the act of 1887, to apply for 
removal to the fédéral court. Tbe suit was one between citizens of 
différent states, and therefore within the gênerai iurisdiction of the 
circuit court. The objection that the right of removal from the 
state court was not asserted within the time required by the act of 
1887 is an objection which may be waived. No motion to remand 
having been made in the circuit court, the objection cannot for the 
flrst time be made hère. Railway Co. v. McBride, 141 U. S. 127, 11 
Sup. et 982; RaUway Co. v. Cox, 145 V. S. 593, 12 Sup. Ct. 905. This 
very question arose in the case of Gerling v. Railroad Co. (dtdcided 
Feb. 5, 1894), the opinion being by Mr. Justice Gray, who said: 

"The time of flllng a petitjon for removal of a case from a state court into 
the circuit court of the United States for trial is not a fact In its nature, 
essential to the jurisdictlon o£ the national court, under the constitution of 
the United States, llbe the fûndamental condition of a controversy between 
cltlzena of différent states. But the direction as te the time of filing the péti- 
tion is more analogous to the direction that a civil suit within the original 
jurisdictlon of the circuit court of the United States shall be brought in a 
certain district, a noncompliance wlth which Is waived by a défendant who 
does not seasonably object that the suit is brought in the wrong district 
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Gracie v. Palmer, 8 Wlieat. 699; Taylor v. Longworth, 14 Pet. 1T2, 174; 
Trust Co. V. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286. That the jurisdictlon 
of the circuit court of the United States aver a case removed into It from a 
State court cannot be defeated upon the ground that the pétition for removal 
was filed toc late, if the objection is not taJfeen until after the cause bas pro- 
ceeded to trial in the circuit court of the United States, has been distinctly 
declded by this court." 14 Sup. Ct 539; French v. Hay, 22 Wall. 238. 

The decree of the circuit court should be so modifled as to dismiss 
the bUl, because Mrs. Newman, as distributee, has no such right or 
title as enables her to maintain this suit, whether the recovery 
sought be a money decree, or a recovery of the land, or an interest 
therein, as realty. The administrator of Samuel Newman, as well 
as the heirs of both Samuel and Charles Newman, are proper and 
necessary parties to any suit invoMng the matters presented by the 
présent bill. The costs of this court wUl be divided between the 
appellant and appeUee. 



BANK OF CAUIFORNIA v. COWAN et aL 

(Circuit Court, D. Oregon. June 1, 1894.) 

No. 2,069. 

1. Bqtjitt Pleadikg— Bill— Attachmbnt— Fbatjdtilent Convetaïtci!. 

In a suit to set aside a conveyance, as in fraud of complainant's attach- 
ment lien, it is sufaeient to allège the Issuance and levy of the attach- 
ment, and the subséquent judgment and order of sale, without alleging 
that an exécution was Issued and returned "no property found;" and 
it is not necessary to allège that any aflldarit for attachaient was filed, 
slnce the facts conferring jurisdictlon on a domestic court of gênerai Juris- 
dictlon need not be pleaded. 

2. DocKETiNG Judgment and Lien. 

Where there has been a levy under attachaient and an order of sale 
in the Judgment, the lien attaches, although the Judgment has not been 
entered on the lien docket. 

Suit by the Bank of California against J. L. Cowan and S. E. 
CJowan to set aside certain conveyances. Défendants demur. 

Zera Snow, for plaintiff. 

Lewis L. McArthur, for défendants. 

BELLINGEB, District Judge. This is a suit to set aside certain 
conveyances by Ck>wan, alleged to hâve been made in fraud of 
creditors. The bUl allèges the recovery of a judgment in this 
court by plaintiff against défendant, and an order of sale of property 
attached in such action. The conveyances complained of were 
prior to the attachment. Défendant demurs to the complaint, and, 
upon the demurrer, contends that the proceedings alleged are not 
suffieient to show a lien under the judgment and attachment pro- 
ceedings upon the land in question, and that without such show- 
îng, in order to maintain this suit as one to reach équitable assets, 
the complaint should show an exécution issued, and a return of "no 
property found." I am of the opinion that the allégations of the 
attachment and levy and judgment are suffieient. The presump- 
tious that obtain in favor of the judgments of a court of gênerai 
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jùris(îiction are such that it hâs become the settled practice, in de- 
tflàï;|!ag vupon a judgment, to allège generally the rendition of the 
jùdgment, and not, as formerly, to set out the wliole proceeding. 
12 Am: & Eng. Enc. Law, 149h. So, too, of the attachaient pro- 
ceedings. It is sufadent to aUege the issuance of, and levy under, 
a, writ of attachment, and the subséquent order in the judgment 
directing the sale of the attached property. In my opinion, it was 
not necessary to allège that any affldavit was flled for attachment, 
iso that it Biakes no différence that complainant says the "usual" 
afiadavit was ûled. The facts conferring jurisdiction upon a do- 
mestic court of gênerai jurisdiction need not be pleaded, and, upon 
the same reason, the facts which authorize the attachment in ques- 
tion need not be shown. The suprême court of this state holds that 
a lien by attachment and exécution may be obtained upon real es- 
tate, notwithstanding a prior fraudulent transfer thereof, and that 
the lien creditor may bring his suit to remove the obstacle of the 
fraudulent conveyance in the way of his légal remedy without show- 
ing that exécution had issued, and been returned nulla bona, in the 
law action. The creditor may stop with his judgment, and proceed 
in equity to hare the cloud removed from the title to the property 
to which the lien of his judgment has attached. 

In this case, however, it is argued that under the act of congress, 
ànd the act of the législature of this state of 1891, relative to the 
liens of judgments, the plaintifE's judgment does not constitute 
a lien upon the property in question; that to hâve that eiïect the 
judgment must hâve been docketed in the judgment lien docket. 
Without stopping to inquire whether such docketing is necessary 
to a lien, as between the judgment creditor and the fraudulent trans- 
férée, it is clear that in any case where there has been an attach- 
ment levied, and an order in the judgment directing the sale of the 
attached property, the lien exists. Section 151 of the Code provides 
that when the certiflcate of attachinent is filed "the lien in favor 
of the plaintifE shall attach to the real property described in the 
certiflcate from the date of the attachment." "The effect of the 
levy of the attachment is to create a lien upon the real property, 
in favor of the attaching creditor, from the date of the levy." State 
V. Cornélius, 5 Or. 46. The demurrer is overruled. 



RIBDERER v. PFAFF et al. 

(Circuit Court, D. Oregon. June 1, 1894.) 

No. 2,049. 

Chattel Mohtoagb— Subséquent Moktgagkb. 

A chattel mortgage is valid witiout renewal, as against a subséquent 
mortgagee with actual notice, since lie is not a mortgagee "in good falth." 

Action by Ludwig Eiederer against Emil Pfaff, Portland National 
Bank, and J. L. Hartman to foreelose a chattel mortgage. 

T. J. Geisler, for plaintiff. 
-W» D. Penton, for défendants;. 
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BELLINGER, District Judge. This case is tried on a stipulation 
of facts. On August 17, 1892, one EmU Pfaff was indebted to the 
plaintifE in the sum of |3,500, secured by a chattel mortgage in Yam- 
hill county. On tliat date, to further secure tliis debt upon chat- 
tels acquired since this mortgage was given, he executed a new 
chattel mortgage, which was filed in the proper records on the date 
of its exécution. On Pebruary 6, 1893, Pfaff was indebted to one 
Velten for $450, to secure which, and future advances, he executed 
a chattel mortgage upon the property already mortgaged to com- 
plainant. At the time Pfaff gave the mortgage to Velten, he in- 
formed the latter of the existing mortgage in favor of the complain- 
ant, but stated to him, in that connection, that there was no con- 
sidération for such prior mortgage; that the same was merely in- 
tended to protect Pfaff against his creditors. The Velten note was 
assigned after maturity to the défendant Hartman, who now holds 
it. On February 18, 1893, Pfaff was indebted to one Marquam, in 
the eapacity of trustée and agent for the défendant bank, in the sum 
of |296. To secure this debt, Pfaff gave Marquam a third chatte! 
mortgage on the property in question, at the same time informîng 
Marquam of complainant's mortgage, and making the same repré- 
sentations respecting it that were made to Velten. 

There was no renewal of complainant's mortgage within the year, 
and the question is, did the complainant lose the priority of his 
lien over the mortgages of the défendants by his failure to file the 
renewal affidavit provided by statute? I am of the opinion that he 
did not lose his prior right by such failure to renew. 

In this State, it is provided that a chattel mortgage shall cease 
to be valid, "as against the creditors of the person making the same 
or subséquent purchasers or mortgagees in good faith after the ex- 
piration of one year from the flling of the same," unless an affidavit 
of renewal is flled within 30 days next preceding the expiration of 
the year. Those from whom défendants took their mortgages did 
so with actual notice of complainant's lien. In its results, "good 
faith" is synonymous with "conscience." It embraces those obliga- 
tions which are imposed upon one, in dealing with property, by the; 
circumstances surrounding it at the time. It is not questioned but 
that, at the time défendants' mortgages were taken, the property 
was subject to complainant's lien; that Pfaff held it subject to com- 
plainant's right. That right continues until eut off by a superior 
right, — by a right which, in conscience, is entitled to préférence. 
It is fundamental that such préférence cannot be acquired by any 
one having notice of the existing right. Lord Hardwicke laid it 
down that "the taking of a légal estate after notice of a prior right 
makes a person a mala flde. purchaser. Le Neve v. Le Neve, 2 
White & T. Lead. Cas. Eq. {4th Am. Ed.) 109. Undoubtedly, it is 
an act savoring of fraud for a person who has received actual, direct 
notice of another's right to go on, and knowingly acquire the prop- 
erty, in violation of that other's right." Pom. Eq. Jur. § 591. The 
resuit does not, however, dépend upon fraud in the subséquent pur- 
chaser, who may intentionally assume the position of subséquent 
holder, as was done in this case. Having done so the faUure of the 
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prior- môPtgagee to comply with tlie technical rùle of the statute, 
requiring Mm to flle a renewal afadavit, créâtes no equities in such 
subséquent purchaser, : The words "good faith," in the statute, are 
theref ore synonymous with "without notice." Bank v. Sprague, 21 
N. J. Eq. 536; Sayre v. Hewes, 32 N. J. Eq. 655. At the time that 
Pfaff informed the second mortgagees of the existing mortgage, he 
informed them that such mortgage was a fraudulent and void one. 
The mortgagees, under thèse circumstances, were not justifled in 
relying upon Pfaffs explanation of the existence of the complain- 
ant's mortgage. They are chargeable with such représentations as 
were against his interest, but they cànnot avaU themselves of com- 
munications in his own favor. Except as to such of the property 
as was not included in the prior mortgage, the decree will be for 
the complainant. The expenses incurred by the défendants in tak- 
ing possession of the property must be borne by them. 



PAXSON et al. v. BROWN et al^ 

(Circuit Court of Appeals, Bighth Circuit. May 7, 1894i 

No. 261. 

1. Appbal— Objections not Raised Bblow— Secondaky Evidence. 

Errors assiignecl in admission of secondaiy évidence cannot be consld- 
ered on appeal where the only objection made at the trial was to an entire 
déposition, part of whlch was admissible, and there was no exception 
to the rullng th^eon. 

3. Vbndob and Pdrohasbh— Reoohd as Notice— Destruction of Record. 

Mansf. Dig. Ark. §§ 670, 671, provideS .that the record of a deed as re- 
qulred by law shall be constructlve notice "from the time the same Is 
filed for record;" that the recorder shaU indorse on every such deed the 
time "when the same Is flled for record;" and that no deed for convey- 
ance of real estate shall be ralid against a subséquent purchaser for a 
valuable considération, wlthout actual notice thereof, unless such deed 
"shaU be flled for record," as prescrlbed. Hdd, that proof of the existence 
. of the recorder's certlflcate of filing, Indorsed ou a deed afterwards 
bumed, is sufflqient évidence that it had been "flled for record," and 
the burnlng of the record doés ùot detoict from the efCect of such flllng 
as notice to subséquent purchâsers. 
8. Assignmbnt for Benefit of Cbeditobs— Property Conveted— Partneb- 
SHip Rkai, Estate. 

An asslgnment by copartners for beneflt of creditors granted "ail the 
copartnership estate, property, assets, and efCects, choses in action, claims, 
and demanda," of the flrm, and contained a covenant by them to exécute 
and deliver such further instruments as might be lawful for accomplishing 
the objects expressed; and the schedule of assets attacheâ included cer- 
tain land In another state, whlch had been bought and paid for by the 
flrm, and deeds thereof taken to one partner for convenlence. Held, that 
aU the légal tltle and équitable interest of such partner In the land were 
conveyed, and the covenant estopped him from ever claiming them. 

4. ESTOPPBL IN PaIB — ACQUIBSCENOB IN AsSIGNMBNT FOR BeNEPIT OP CbeD- 

itors. 

Such asslgnment was acqulesced In by the partner In whose name the 
deeds for the land were taken, for many years, durlng which the trust 
was fuUy executed, large sums havlng been expended by the assignées 
In protecting the title to the land, and it was purchased and paid for by 
third parties on the faith of the assignment, and the proceeds applied to 
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the payment of the ûebts of the firm. Hdd that, the assignment being 
valld at common law, such partner and hls heirs; and those clainiing 
imder tbem wlth notice of the assignment, were estopped from clalming 
the land, as agalnst purchasers from the assignées, on the ground of non- 
compUance with statutes relating to assignments, either of the state wher© 
the assignment was executed or of the state -where the lands were ait- 
Tiated. 

6. BONA FiDB PCKCHASEB — NOTICE. 

One Jinowing that certain lands were clalmed by another, through a 
title derived from a former owner, pm-chased a quitclaim deed thereof 
from the Uitter's heirs. His agent, to obtaln such deed, was informed 
by the heirs of assignments for creditors by their ancestor, and for many 
years neither he nor they had exercised ownership or claimed any interest 
in the land. Hdd, that the pm:chaser was put on inquiry for the contents 
of such assignments, and was chargeable with notice of ail the facts dis- 
closed by the record thereof. 
6. EsTOPPEL — Récital in Deckee — Eeliance on False Statemeht as to 
Title. 

A récital In a decree that the party obtaining and recording it dérives 
title to lands from a certain source does not estop one clalming under 
him from deraigning title from the true source, as against étrangers to 
the decree, not purchasing imder snch party or In reliance on such ré- 
cital. 

Appeal from the Circuit Court of the United States for the East- 
em District of Arkansas. 

TMs was a suit by J. N. Brown against Charles Paxson and the 
lowa & Arkansas Land Company to remove clouds on the title to 
certain lands. Complainant having died, the suit was continued 
in the names of Sarah Brown, Ida B. Brown, Mariah N. Glassgow, 
Sarah E. Kennedy, Nancy Gaston, and Bertha J. Klinskneith, a 
minor, by William Klinskneith, her next friend, complainant's 
widow and heirs, and a decree in their favor was rendered. De- 
fendants appealed. 

December 11, 1888, J. N. Brown filed a biil in the court below in which he 
alleged that he was the owner of certain unoccupied lands in St. Francis 
county, Ark.; that he derived his title from Barnett Graham, through a gên- 
erai assignment for the benefit of his creditors made by William G. Laue to 
Frederick N. Lawrence and L. M. Wiley, March 4, 1861; and that the ap- 
pellants were making unfounded claims to own the same land, and had re- 
corded certain deeds thereof, which constituted clouds upon the complainant's 
title, and he prayed that the title to thèse lands might be quieted in him, and 
the clouds removed. The appellants answered that the complainant, Brown, 
was not the owner of thèse lands; that they were; and that they derived 
their title from the heirs of Barnett Graham and from the heirs of William 
Q. Lane; and prayed that the title to the lands be quieted in them, and that 
the deeds under which the complainant claimed be adjudged to be clouds on 
their title and removed. The complainant, Brown, died, and this suit was 
continued in the name of the appellees, his widow and heirs at law. 

The appeUees took the dépositions of Frederick N. Lawrence, the sole sur- 
viving assignée of William G. Lane, and of Henry Vanderzee, who purchased 
thèse lands from the assignée. From thèse dépositions it appeared that, 
while Barnett Graham had conveyed thé lands to Lane, they were purchased 
and paid for by a copartnership styled "William G. Lane & Co.," of which he 
was a membOT; that the title was taken in his name for them, as a mattw 
of convenience; that William G. Lane & Co. made a voluntary assignment 
for the benefit of their creditors to the same assignées as did William 6. Lane, 
and on the same day; that the assignment of William G. Lane & Co. purport- 
ed to convey thèse lands to the assignées, while that of William G. Lane did 
not; and that Henry Vanderzee, through whom the appellees claim title, pur 
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(aiased them of IPrederlek, N. Lawrence, as sole survlvlng agsisaee of WilEam 
Qvil4Be^& Co., and not as assignée of William G. Laae, tmti.throDgh abun- 
4?faes-<i»f eauUon, took a deed (rom him as assignée of the flrm, and also as 
aas^gnee of Lane, the Indlvldnal. Thereupon, May 1, 1892, the appellees filed 
an auiended blU, deralgning thelr title through the assignaient of William G. 
Lane & Co.; and the appeUants answered, deiiylng the validity of this title, 
and alleging that they were- innocent purchasers for value from the heirs of 
Graham and from the hefrs of Lane. A replication was flled, and, after final 
hearing, the court below rendered a decree for the appellees for the relief 
they sought 

It Is conceded ttat Bamett Graham owned thèse lands. The tltle of the 
appellees is derlved froni him as foUows: Bamett Graham and wife con- 
veyed thèse lands by warranty deeds to William G. Lane, and thèse deeds 
were recorded I^ the county where thèse lands were situated. The lands were 
pm-chased.ljy William G. Lané & Co., and William G. Lane had no bénéfi- 
ciai interest in them except as à member of that firm. March 4, 1861, ail the 
members of the flrm of William G. Lane & Co. joined in a gênerai assignment 
of their flrm property to ÏTederick N. Lawrence and L. M. WUey for the 
beneflt of their creditors. The land in dispute was, a portion of about 25,- 
000 ^rès of A^kansas lands i;^erred to in the schedule flled imder this assign- 
nitent. , The .assignment waa jnade, flled, and recorded in New York City, 
ty;'hère Willfam G. Lane & Co. were conducting their business. This flrm 
oWed 'Hehiy Vanderzee $70,000, and he subsequently became practically the 
only créditer, and acted as the clerk of the assignées. He testifles posltlvely 
that , this . assignment and the assignment of W. G. Lane were recorded in 
St. Fraïiéls county, Ark., and Lawrence, the assignée, testifles that he be- 
lieves that they were so recorded, but that he has no documents to prove it. 
Sub|sequent to 1861, and durlng the war of the Eebelllon, the records of St. 
Francis county were bumed. L. M. Wiley died prior to 1873. Prlor to that 
tlme, Lawrence, as assignée, expended about $10,000 in paying taxes upon 
tilëse lands and redeemlng them from forfeitures. In 1873 he sold them, as 
assignée of William G. Lane & Co., to Henry Vanderzee, and made a deed to 
hlm, ias sole stirvlvlng assignée of William G. Lane, and as sole surviving as- 
^ghee of William G. Lane & Co., whlch w^ dated January 7, 1873, and was 
recorded In St. Francis county, February 8, 1873. December 6, 1875, Van- 
derzee sold the lands in dispute in this suit to T. B. Mills for 50 cents an acre, 
and conveyed them to him by a deed which was dated on that day, and 
was recorded in. St. Francis county, February 27, 1877. The title thus ac- 
qtiired by Mills passed by subséquent conveyances,' duly recorded, to .1. N. 
Brown, the original compiaih^ût In this action, prlor to January 21, 1877. 

The title of the appeUants Is derlved from Bàruett Graham as foUows: Gra- 
ham died prier to 1883. July 5, 1883, the wldow and heirs of Graham made 
a deéd of the lands In dispute to G. W. Miller, which was recorded in St 
Francis county, September 29, 1883. August 8, 1883, the appellant Charles 
Paxson, as trustée for the lo-Wa & Arkansas Land Company, purchased thèse 
lands of Miller for $3,000, and the latter made a deed of them to Paxson, 
dated on that day, and recorded September 29, 1883. William G. Lane died 
iti 1885. September 4, 1888, the appellant Paxson, as trustée, bought from 
ttie heirs of William G. Lane, for $600, a quitclaim deed of thèse lands, 
dàted on that day, whlch was recorded pctober 24, 1888. 

Ji M. Moore and J. W. House flled a brief for appeUants. 
John B; Jones filed a brief for appellees. 

Before CALDWELL and SANBOKN, Circuit Judges, and THAY- 
E]^' District Judge. 

SANBOKN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

The record in this case présents but a single question for our 
considération, and that is whether or not the évidence read at the 
hearing below warrants the decree for the appellees. 
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We hâve not failed to notice that in the assignment of errors the 
appellants allège that the court below committed error in permit- 
ting a certain decree of the circuit court of St. Francis county, state 
of Arkansas, to be read in eTidence, in permitting the assignments of 
William G. Lane and William G. Lane & Co. to be read in évidence, 
and in allowing the appellees to read in évidence the déposition of 
Joseph W. Martin. But rule 24 of this court (1 0. C. A. xx., 47 Fed. 
xi.) requires the brief of the appellant to contain: 

'Tirst. A concise abstract, or statement of the case, presenting suceinctly 
the questions involved, and the manner in which they are raised." 

The brief of the appellants fails to state how the questions sug- 
gested by thèse alleged errors of the court in admitting évidence were 
raised, and a careful perusal of the record discloses the fact that 
they never were raised at ail. There is no exception to any ruling 
of the court on thèse questions, and the only objection to any of 
this évidence is to the entire déposition of Mr. Martin, "for incom- 
petency and irrelevancy" simply. A portion of that déposition 
proves that the deeds from Barnett Graham to William G. Lane 
were destroyed by flre. That testimony was certainly compétent 
and relevant to make paroi proof of the contents of those deeds 
compétent; hence the entire déposition could not hâve been rejected. 
It is true that in this déposition Mr. Martin testified that each of 
thèse deeds had a certiflcate of its record in St Francis county at- 
tached to it, that seemed to be regular and to be made by the re- 
corder of that county; but this portion of the déposition was not 
singled ont and objected to on the ground that this was not the best 
évidence of the record of thèse deeds, nor was any objection made to 
it except the gênerai objection to the entire déposition which we 
hâve quoted, and no exception was taken to the ruling upon that 
objection. The resuit is that thèse assignments of error are base- 
less. AU the évidence in this record was before the lower court, 
and is before this court for its considération. Ail objections that 
any of this évidence was not the best évidence of the fact sought to 
be established that the case permitted hâve been waived, and the 
secondary évidence, if any, must be considered in determining the 
issues. When secondary évidence is oflered, opposing counsel may 
not stand by in silence and permit it to be introduced, and sub- 
sequently be heard to say that the fact it tends to prove is not es- 
tablished because the best e-iàdence was not produced. In such 
cases it is not improbable that the best évidence would hâve been 
produced if objection had been made to the secondary évidence 
when it was offered; and if no objection is then made, while there is 
yet time to produce other évidence, counsel cannot be heard to 
object on that ground when it is too late to produce it. 

We tum to the considération of the only question remaining: 
Does the évidence warrant the decree for the appellees? The ap- 
pellants maintain that it does not, on three grounds : 

First. Because they were purchasers for a valuable considération 
from Miller, the grantee of the heirs of Graham, without notice of 
any deed from Graham to Lane. 
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Second. Because tbe assignment of William Q. liane & Co. waa 
insufacient to convey tie title Lane obtained (roni Graham, and 
hence their deed from tfoê beirs of Lane conveyed it to them. 

Third. Because tàey are purchasere for a valuable considération 
from the heirs of Lane, without notice of the assignment of William 
Ù. Lane & Co. to Lawrence and Wiley. 

The first contention resta on the statutes of Arkansas (Mansf. Dig. 
§§ 670, 671), which provide that: 

"Sec. 670. Bvery deed, bond, or Instrument of wrlting, affectlng the tltle 
In law or equlty to any property, real or personal, wlthin thls state, which Is 
or may be required by law to be acknowledged, or proved and recorded, shall 
be constructlve notice to ail persono from the time the same Is filed for record 
in the office of the recorder 6t the proper connty; and it sball be the duty of 
such recorder to endorse on every such deed, bond, or Instrument, the précise 
time wheu the same Is flled for record in hls office. 

"Sec. 671. No deed, bond, or Instrument of writing, for the conveyance of 
any real estate, «: by which the title thereto may be affected in law or equlty, 
hereafter made or ezecuted, shall be good or yalld agalnst a subséquent pur- 
chajser of such real estate for a raluable considération, without actual notice 
thereof, • • • unless gucb deed, bond, or instrument, duly executed and 
aciînowledged, or approved, as Is or may be required by law, shall be flled for 
record in the office of thé èlerk and ez-officio recorder of the county where 
such real estate may be situàted." 

The contention is that MUler purchased of the heirs of Graliam, 
and the appellant Paxson purchased of Miller in 1883, for a valu- 
able considération, withpnt actual notice of the deeds from Graham 
to Lane made in 1860, and that the laAter deeds were not recorded. 
But Mr. Martin testifled that each of the deeds from Graham to 
Lane had the regular certîficate of the recorder of St Francis county 
thait thèse deeds were recorded upon it, and that the deeds them- 
selves hâve been burned. In the absence of objection that this 
was not the best eyidence, this testimony was certainly compétent, 
and it was sufScient évidence of the existence and of the contents 
of thèse certiâcates, in the absence of évidence to the contrary. The 
certlflcates then existed. It was the ofiQcial duty bf the recorder to 
iiidorse such certiflcates on ail deeds flled for record in his office. 
Section 670, supra. His certiflcates thus made in the discharge 
of his ofiScial duty were compétent évidence that thèse deeds had 
been flled for record. Parsons v. Boyd, 20 Ala. 112, 120; Dubose v. 
Young, 10 Ala. 365, 368; Thorp v. Merrill, 21 Minn. 336, 339. In 
this way the proof established the fact that the deeds from Bamett 
Graiam to W. G. Lane had been flled for record prier to 1872, 
when they were burned; and under section 670, supra, they became 
constructive notice to Miller and the appellants of their contents 
from the time they were so flled. It is true that the record of thèse 
deeds had been burned, but that fact did not detract from the efifect 
of their flling for record as notice, because the grantee, Lane, had 
done his whole duty when he flled them in the ofiSce of tiie recorder 
of the proper county to be recorded. From that time he was within 
the tërms and the reasôn of the statute, while the rule of caveat 
emptor threw upon the purchasër from his grantor the burden of loss 
from flre, flood, or the carelessneés of officiais. Shannon v. Hall, 
72 Dl. 354, 355; Gammon t. Hodges, 73 Hl. 140, 141; Heaton t. 
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Prather, 84 111. 330, 349; Fitch v. Boyer, 51 Tex. 336, 349; Armen- 
trout V. Gibbons, 30 Grrait 632. It foUows that neither Miller nor 
the appellants took any title under the deeds from the heirs of Gra- 
àam, because Graham had no title when he died, and the original 
record of àis deeds to Lane was constructive notice to Miller and tlie 
appellants in 1883, when they bought. 

The second ground on which the appellants rely to reverse this 
•decree is that, as against William G. Lane, the assignment of 
William G. Lane & Co. was insufiScient to convey any title to thèse 
lands to the assignées, and throngh Lawrence, their survivor, 
to Vanderzee and the appellants claiming under him, because (1) 
it did not sufficiently describe the lands to identify and convey 
them; (2) the assignment statutes of New York (Laws K. Y. 
1860, c. 348) were not complied with, in that the schedule of as- 
■sets filed, as required by the statutes, within 20 days after the 
filing of the assignment, was not swom to by the assignors, nor was 
any bond filed by the assignées before this land was sold; and 
<3) the statutes of Arkansas relating to gênerai assignments for the 
beneflt of creditors (Mansf. Dig. § 305) were not complied with, in 
that the assignées never flled any inventory of the assigned property 
in the office of the clerk of the court exercising probate jurisdiction 
in that state, nor gave any bond to the state of Arkansas, as required 
by those statutes, and in that the assignment itself provided that 
the assignées might sell the property assigned at public or private 
«aie, wMe the statutes of Arkansas require assignées to make public 
sales of ail such property. 

So far a« the sufflciency of the description in this assignment to 
convey this land is concerned, it must be borne in mind that the 
proof wa» that thèse lands were bought and paid for by the firm 
and deeds of them taken to William G. Lane from Barnett Graham 
for convenience. The assignment was executed by William G. 
Lane and ail the other members of the firm of William G. Lane 
& Co., and by its terms the assignors "do hereby grant, assigu, 
transfer, and set over unto the said parties of the second part ail 
the copartnership estate, property, assets, and effects, choses in 
action, claims, and demands, whatsoever situated, of the said firm 
or copartnership of William G. Lane & Co.," in trust to sell the 
same at public or private sale, and to apply the proceeds to the 
payment of the debts of the firm; and they "hereby confer upon 
the parties of the second part ail powers and authority necessary 
and proper for conveniently and efEectually executing the trust 
liereby created, which it is lawful for them to grant to the said 
parties of the second part; and they hereby covenant to exécute 
and deliver to the parties of the second part such further instru- 
ments as may be lawful for accomplishing the objects expressed 
by thèse présents, and as may be advised by counsel for that pur- 
pose." In the schedule of assets attached to this assignment, 
signed by William G. Lane and the other members of the firm, is 
this entry: "Land in St. Francis county, Arkansas, deed from 
Barnett Graham, cost |39,199.69." In our opinion, the grant con- 
tained in this instrument was ample to convey ail the légal title and 
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ail tife équitable Interest William G. Lane had in ttese lands, anS 
the icoyenaut was Itself sufacient to estop Mm from ever claiming 
them^ 

Was this assignment void for a failure to comply with the 
assigmnent laws of New York ànd Arkansas? So far as the mode 
of executing this instrument in order that it might convey this 
land in Arkansas was concerned, there is no doubt that the lex rei 
sitae— the law of that state — must govern. But a comparison of 
the assignment with the laws of that state in this regard démon- 
strates the fact that it was signed, sealed, and acknowledged in 
strict compliance with their provisions, and thùs became an in- 
strument in writing affecting the title to real estate in that state, 
which was entitled to be recorded, under section 670 of Mansfleld's 
Digest 

So far as the objectioiis that the assignors and assignées did not 
comply with ail the provisions of the assignment laws of New 
York are concerned, we remark that there is no évidence in thia 
record that the schedule of assets which the assignors filed in 
due time under the New York statutes was not swom to; nor is 
the schedule itself in the record for our inspection, though there 
is a short abstract from it; nor is there any évidence that the 
assignées did or did not file the bond required by the New York 
statutes. It would seem in this barren condition of the record 
. that the established facts that the assignées managed this prop- 
erty under the assignment for 12 years without objection, and that 
the surviving assignée sold and conveyed it as such, would raise 
the presumption that the statutes of New York were fuUy corn- 
plied with in thèse respects, and that this was in aU respects a 
valid assignment under the laws of New York. Acts done which pré- 
suppose the performance of other acts to make them legally operative 
are presumptive proof of the latter. Lincoln Tp. v. Cambria Iron 
Co., 103 U. S. 412, 416; Bank v. Dandridge, 12 Wheat. 64, 70; 
Omaha Bridge Cases, 10 U. S. App. 98, 189, 2 C. 0. A. 174, 240, 51 
Fed. 309, and cases cited; Union Water Co. v. Murphy Plat Plume 
Co., 22 Cal. 620, 629; City of Lincohi v. Sun Vapor Street Light Co., 
59 Fed. 756, 8 C. 0. A. 253. 

It would seem, too, that the statutes of Arkansas relative to the 
flling of the inventory and the bond of the assignée rdate to domestic 
assignments, — to assignments made in that state only,— and hâve 
no application to an assignment made in another state in accord- 
ance with its laws. Barnett v. Kinney, 147 U. S. 476, 483, 13 Sup. 
et. 403; In re Paige & Sexsmith Lumber Co., 31 Minn. 136, 138, 16 
N. W. 700; May v. Bank, 122 lU. 551, 556, 13 N. E. 806; Halsted 
V. Straus, 32 Ped. 279,, 280; Bentley v. Whittemore, 19 N. J. Eq. 
462. 

But we do not propose to consider thèse questions. We rest 
this décision on broader ground. It is not material hère whether 
or not this assignment might hâve been avoided by objecting 
creditors. It was a valid assignment at common law, and it was 
perfectly compétent for the debtors, the assignées, and ail the 
creditors to agrée that the property of thèse debtors should be 
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conveyed to the assignées in trust to be sold at private sale, and 
that the proceeds thus realized should be applied to tbe payment 
of the claims of the creditors, without a compliance with the 
assignment laws of thèse states. Thèse laws were enacted for 
the beneflt of the parties to such assignments, but ail of thèse 
parties might, by agreement, waivfe the beneflt of such laws. This 
the parties to this assignment did. The debtors conveyed the 
property to the assignées to be sold for the beneflt of the creditors. 
The assignées accepted and executed the trust. The creditors 
accepted the beneflts of it, and received therefrom 20 per cent, of 
their claims. Can any of thèse parties, after the exécution of this 
trust, and while they still retain the beneflts derived from its 
exécution, repudiate the assignment, and recover back from the 
purchaser the lands the proceeds of which they enjoyed? William 
G. Lane, the assigner, lived until 1885. Prior to 1873 the assignées 
had expended about $10,000 in paying taxes upon, and redeeming 
from fprfeitures of, this land. Upon his purchase in 1873, Van- 
derzee paid more taxes, and, before Lane died, the title under this 
assignment had passed through mesne conveyances to Brown, the 
original complainant. Neither Lane, in his lifetime, nor his heirs, 
after his death, ever attempted to repudiate this assignment or 
to claim thèse lands. Vanderzee was a former partner of Lane. 
Lawrence, the assignée, was his brother-in-law. The relations be- 
tween Lawrence and the heirs of Lane were intimate and cordial, 
and to their honor be it said that they refused to bring suit to 
recover thèse lands when solicited to do so by the agent of the 
appellants in 1888, and were only induced to exécute their quit- 
claim deed to Paxson by the false représentation that he desired this 
deed, not to attack, but to fortify, the title under their uncle, the 
assignée. Thèse heirs stood in the shoes of William G. Lane. This 
is a suit in equity. Could Lane, who was originally only the naked 
trustée of this title for his flrm, hâve sustained any claim to this 
land in 1885, before his death, as against the purchasers under this 
assignée, after he (Lane) had made this assignment and had ac- 
quiesced in it for 24 years, until the trust it declared was fully 
executed, until more than $10,000 had been expended in pro- 
tecting the title to the land, until the land had been purchased 
and paid for by third parties on the faith of the assignment, and 
the proceeds applied to the payment of the debts of the flrm, be- 
cause the provisions of thèse assignment statutes to which we hâve 
referred were not strictly complied with? We think not. 

No principle is more salutary, none rests on more solid founda- 
tions, than that one who by his acts or représentations, or by his 
silence when he ought to speak ont, intentionaUy or through cul- 
pable négligence, induces another to believe certain facts to exist, 
and the latter rightfully acts on such a belief, so that he will be 
prejudiced if the former is permitted to deny the existence of 
such facts, is thereby conclusively estopped to interpose such dé- 
niai. This principle is salutary, because it represses fraud and 
falsehood. It rests on the solid foundation of our common sensé 
v.6lF.no.9— 56 
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of justice, wlilch reTolts at the Idea bf rewarding tlieintentîonal 
brcalpably négligent deceiver at the expense of the innocent pur- 
Phaser whô believed him. Caimcross v. Lorimer, 3 Macq. 828; 
Dickerson v, Colgrove, 100 U. S. 578, 582; Kirk v. Hamilton, 102 
U. S. 68, 75; Evans v. Snyder, 64 Mo. 516; Pence t. Arbuckle, 22 
Minn. 417; Crook v. Corporation 'of Seaford, L. E. 10 Eq. 678; Faxton 
T. Faxon, 28 Mich. 159. 
In Caimcross v. Lorimer, supra. Lord Campbell said: 

"The doctrine • * • Is to be foiind, I believe, in the laws of ail clv- 
illzed nations, that If a man, elther by words or by conduct, bas intlmated 
that he consents to an act whlch has, been done, and that he will offer no 
opposition to It, although It could not hâve, been lawfully done wlthout bis con- 
sent, and he thereby Induces others to do that from whlch they otherwlse 
mlght hâve abstalned, he cannot question the legallty of the act he had so 
sanctloned, to the préjudice of those Vrho hâve so given faith to hls words 
or to the falr inference to be drawn frotn bis conduct" 

In Dickerson v. Colgrove, supra, B. and C. were the sole heirs 
of the former owner of certain lands. C. conveyed them to D. 
Two yeàrs later D. wrote to B., and asked him if he made any claim 
to the premises. B. wrote to C: 

"You can tell D., for me, he need not fear anything from me. • • * You 
can claim ail there. Thls letter will be enough for him. I intended to give 
you and yours ail my property there, and more, if you need It." 

D. leamed the contents of this letter, and then conveyed the 
lands by warranty deeds to E. and others, who took possession. 
In an action of ejectment brought by the grantee of B., his letter 
was held to be an estoppel and a complète défense for the grantees 
of D. 

In Evans v. Snyder, supra, the heirs of William Snyder, Sr., who 
died seised in fee of certain lands, brought ejectment against the 
purchasers thereof un^er an administrator's sale, and proved that 
there had never been any order of sale, and this was held to be a 
fatal defect, on the ground that such an order occupied the same 
relation to an administrator's sale that a judgment does to an 
exécution sale. But the facts that this sale was made in 1866, 
that the proceeds of it were applied to relieve from încumbrances 
other lands that the heirs still retained, that no action was brought 
by them until 1873, and that meanwhile the purchaser had con- 
veyed the lands by warranty deed, and they had been placed under 
cultivation, were held to completely estop them from claiming any 
title to thèse lands. 

Upon the principle illustrated by thèse authorities, neither Lane 
nor his heirs ever had any claim to thèse lands at law or in equity 
as against the complainant, Brown, after he obtained his deed in 
1876, even if the assignment was originally so fatally defective that 
it might hâve been avoided by objecting creditors, or repudiated 
by prompt action on the part of I^ne himself. His original con- 
veyance to the assignées, his sHence for so many years, while they 
were spending thousands of dollars to protect the tltle, while Van- 
derzee and the successive grantees under him bought the land and 
paid the taxes upon it on the faith of this assignment and Lane's 
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long acquiescence In it, and in the sale under it by the assignée, 
completely estop Mm and his heirs from making any claim to thèse 
lands. 

Finally, the appellants contend that, even if the heirs of Lane 
could not hâve maintained any claim here, they are purchasers of 
the lands for a valuable considération, without actual notice of 
the assignment by WiUiam G. Lane & Co., which they aver was 
not recorded in Arkansas, and hence are protected by the Arkansas 
recording statute. Mansf. Dig. § 671. 

But an examination of the record discloses ample testimony to 
warrant the finding that this assignment was recorded in St. Fran- 
cis county. One witness testiûes positively and another with some 
hésitation that it was so recorded, and there is no testimony to 
contradict this évidence. Nor do we think, if it be conceded that 
it was not recorded, that there is such a lack of évidence of notice 
to thèse appellants of its existence and contents as would warrant 
us in reversing the finding of the court below that they were charge- 
able with such notice. Where the court below has considered con- 
flicting évidence, and made its ûnding and decree thereon, they 
must be taken as presumptively correct; and unless an obvions 
error has intervened in the application of the law, or some serions 
or important mistake has been made in the considération of the évi- 
dence, the decree should be permitted to stand. Warren v. Burt, 
58 Fed. 101, 106, 7 C. C. A. 105; TUghman v. Proctor, 125 U. S. 
136, 8 Sup. et. 894; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; 
Evans v. Bank, 141 U. S. 107, 11 Sup. Ct. 885; Furrer v. Ferris, 
145 U. S. 132, 134, 12 Sup. Ct. 821. 

Notice of facts and circumstances sufiicient to put a purchaser 
of land upon inquiry is notice of ail the facts that an honest and 
diligent inquiry would disclose, and notice to the agent delegated 
to negotiate the purchase is notice to the principal. The appel- 
lant Paxson purchased the quitclaim deed of thèse lands, on which 
the appellants rely, of the heirs of Lane, for f 600, in the year 1888, 
through an agent, Williams, who conducted the negotiations for 
him in the city of New York. It is true that Paxson and Williams 
both testifled that they had no notice of the conveyance of thèse 
lands through the assignment of William G. Lane & Co., but the 
proof is plenary that they knew that the complainant, Brown, 
claimed to own them through a title derived from Lane. The deed 
by Lawrence to Vanderzee, under which Brown claimed, was re- 
corded in St. Francis county, and recited that Lawrence conveyed 
as assignée of William G-. Lane and as assignée of William G. Lane 
& Co. Before the purchase was completed, Mr. Albert Lane, who 
represented the heirs, informed the agent, Williams, that William 
Gr. Lane had made three assignments, — one individuaUy, one as a 
member of the firm of William G. Lane & Co., and one as a mem- 
ber of the firm of Lanes, Boyce & Co. Thèse items of information, 
and the patent fact that for 27 years neither Lane nor his heirs 
had ever exercised any acts of ownership or claimed any interest 
in thèse lands, constituted ample notice to put any intending pur- 
chaser on inquiry for the contents of ail the assignments William 
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G. Laoe had signed, and it is patent tbat a diligent and honest 
inquiry must hâve disclosed aU the tacts established by the record 
in this case. 

It lias not escaped our attention that connsel for appellants 
claim that the appeUees are estoj^ped to claim title to thèse lands 
under the assignment of WiUiam G. Lane & Co. because Vander- 
zee caused a decree of the circuit court of St. Francis county, 
Ark., to be recorded in that county in 1874, which recited that he 
dérived title to thèse lands through the individual assignment of 
William G. Lane. If the appellants had believed the récital in 
that decree, and, in reliance upon it, had bought thèse lands of 
Vanderzee or his grantees, the latte* might well hâve been estopped 
to set up, against either the appellants or those claiming under 
them, an adverse title to thèse lands through the assignment of 
William G. Lane & Co. The atithorities cited by counsel for appel- 
lants to sustain their contention hère are of this character, but the 
appellants hère- refused to beliévè or to rely upon the statements 
in this decree, and they bought their quitclaim deed of the heirs 
of Lane because they disbelieved and refused to rely upon thèse 
statements regarding the title of Vanderzee. Hère was no estoppel. 
The indispensable élément of belief in and reliance upon the false 
représentations is wanting. Moreover, against a stranger, a de- 
cree obtained and recorded by Vanderzee in 1874, Which deraigns 
his title from a false source, could not estop the complainant, Brown, 
who acquired title under him in 1876, from deraigning his title from 
its true source. 

And, ânally, the doctrine of estoppel was not avaUable to the 
appellants in this case, in any event. In delivering the opinion 
of the suprême court in Dickerson v. Colgrove, 100 tj. S. 580, Mr. 
Justice Swayne well said of an estoppel in pais: 

"This remedy Is always so applied as to promote the ends of justice. It 
Is available only for protection, and cannot be used as a weapon of assault. 
It accomplishes that which ought to be done between man and man, and Is 
not permltted to go beyond that limlt." 

The heirs of Lane had no title to thèse lands in 1888, when the 
appellants purchased from them for $600. Thousands of dollgirs 
had been expended in paying the taxes upon and purchasing the 
title to thèse lands by those who had held them adversely under 
the deed of Lane for 27 years. The appellants cannot be per- 
mltted to use this beneflcent doctrine of estoppel to divest the 
owners of thèse lands of their title, and to create in themselves a 
title their grantors never had and refused to clàim. Manifestly, 
such a use of this doctrine would neither promote the ends of jus- 
tice nor accomplish that which ought to be done between man and 
man, The decree below was right, and it must be afflrmed, with 
costs. 

It is Bo ordered. 
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LAKB ERIE & W. E. CO. v. SMITH et aL 

(Circuit Court, D. Indiana. Jiine 14, 1894.) 

No. 9,049. 

CONCa^USIVENESS OP JUDaMBNT— JURISDICTION OF StATB AND FEDERAL COTJBTS. 

The judgment of an Indiana court, on the appeal of a railroad company 
from the action of county drainage commissioners, is conclusive in re- 
spect to the beneflts and damages accruing to a railroad from the im- 
provement of an unnavigable stream which passes under the track; and 
although the judgment assesses beneflts, but no damages, a fédéral court 
bas no jurisdiction to enjoin the making of the impiovement, on the 
ground that the company is engaged in Interstate commerce, is carrying 
the mails, and that the use of the road will be interrupted, and the com- 
pany put to great expenses in rebuilding its bridge. 

This was a suit by the Lake Erie & Western Eailroad Company 
to enjoin F. J. Smith, and Eobert Cluggish from constructing a 
ditch under complainant's tracks. 

Miller, Winter & Elam, W. E. Hackedora, and John B. Cockrum, 
for plaintiff. 
M. E. Forkner, for respondents. 

BAKEB, District Judge. This is a Mil for the purpose of en- 
joining Eobert Cluggish, as drainage commissioner of Henry county, 
Ind., and F. J. Smith, contraetor, from constructing a ditch known 
as "Big Buck Creek Ditch," located in portions of the counties of 
Henry and Delaware, in said state, in the manner in which they 
are engaged and threatening to construct the same. The com- 
plainant allèges that the défendants are engaged in the construction 
of a ditch, employing therefor a heavy dredging machine, which 
floats in the water of said stream, and, by means of engines and 
machinery, it is used for the purpose of digging out and deepen- 
ing the said stream. It is alleged that the complainant is a rail- 
road company, engaged in interstate traffic and in carrying the 
United Stat€« mails, and that the construction of the ditch by 
means of said dredging machine will require the removal of a portion 
of the bridge of said company which has been constructed over and 
across said stream, and that, by means thereof, the use of the 
railroad as a common carrier will be interrupted, and it wHl be 
put to large expense in rebuilding said bridge. 

Upon the filing of this complaint, a temporary restraining order 
was issued untU a further hearing could be had. Afterwards, on 
the 4th day of June, 1894, the défendants moved the dissolution 
of the temporary restraining order, and flled a number of affldavits 
in support of their motion. It is shown by the défendants that on 
the lOth day of November, 1891, Elisha Clift and Oithers flled their 
pétition in the circuit court of Henry county, Ind., for the estab- 
lishment and construction of a ditch or drain under and pursuant 
to the provisions of an act of the législature of the state approved 
April 6, 1885. The work contemplated the straightening, widen- 
ing, andi deepening of a stream and water course known as "Buck 
Creek" for a distance of about 14 milea, commencing in the northem 
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part of Henry county, and extending north and west near the city 
of Muncie, and ending about 2| miles west of Muncie, and some 
3 or 4 miles from where said stream empties into White river. 
That along the line of said ditch. there are in the neighborhood of 
100 landholders, or more, who would be affected by the same, and 
from 500 to 800 tracts of land would be aïïected thereby. That 
said landholders, including the complainant in this suit, were 
made parties to this proceeding, and due notice was given and 
serred upon them of the time of the docketing of said pétition, 
as required by law. That, at the proper time for the hearing of 
said pétition, the same Was heard by the circuit court of Henry 
county, and was referred, as required by law, to the drainage com- 
missioners of said county. That thereupon the said drainage com- 
missioners, having met at the time and place required in the order 
of référence, proceeded to locate the propoeed work, and to détermine 
the nature and character thereof, and to make the proper spécifica- 
tions and estimâtes in ail respects as required by law, and proceeded 
to Tiew and détermine the amount of beneflts and damages that 
would arise to each tract of land and roadway affected thereby, 
including the right of way of the complainant which the proposed 
ditch crosses in the bed of said stream, a short distance south of 
Muncie, In Delaware couttty. That afterwards, on the 26th day 
of April, 1892, -said drainage commissioners flled in the court their 
report in writing, as required by law, showing the commencement, 
terminus, and course of SiEiid ditch, together with full and accurate 
spécifications of Its size, depth, and grade, the estimated cost of 
the same, and the amount of beneflts and damages to each traot 
of land affected thereby, ainong which there were assessed to the 
complainant in this case beneflts to the amount of $225, and no 
damages. That on May 5, 1892, and within 10 days after the flling 
of said report, the complainant in this cause appeared in said 
court, and flled its remonstrance against the assessments so made, 
on the ground— First, that the same were excessive, unfair, and 
inéquitable, as compared with assessments made against other 
persons and otheï property found to be beneflted by said ditch or 
drain; second, for the reason that the private drain constructed 
and kept in repair by the complainant along the line of its railroad 
furnished ample drainage for its property; third, for the reason 
that no beneflt or advantage would accrue to the complainant com- 
mensurate with the amount of assessment made against it; fourth, 
for the reason that, in asséssing beneflts and injuries or damages 
to the complainant, no aUowance was made of damages to it for 
the costs and expense to which it would be put by reason of 
majiing a proper passageway under its railroad track for said 
Buck creek improvement That said remonstrance was afterwards 
heard by the circuit court of Henry county, and, after such hear- 
ing, it was adjudged by thë court that the complainant would be 
beneflted in the sum of $125 by the construction of said ditch, and 
would not be damaged in any sum whatever. The judgment so 
rendered by the Henry circuit court remains in full force aiid effect 
It is insisted by the défendants that tiie circuit court of Henry 
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county, Ind., had jurisdiction orer the sùbject-matter and the par- 
ties, and that its judgment that no damages would accrue to the 
complainant is conclusive, and that the question cannot be ex- 
amined in any other court in a collatéral proceeding. The gên- 
erai principle of law is well settled that a subsisting judgment in 
a court which had jurisdiction of the person and subject-matter 
is bindlng, at least upon ail who were parties^ and constitutes a 
sufScient justification for ail acts done in its enforcement until 
it is reversed or set aside by compétent authority. Thompson v. 
Reasoner, 122 Ind. 454, 24 N. E. 223; Gray v. Brignardello, 1 
Wall. 627. The state court had jurisdiction of the complainant, 
and also of the subject-matter of tiie benefits which would accrue, 
as well as the damages which would be suflfered by the com- 
plainant in the construction of the proposed ditch. If the décision 
of the state court that the complainant would suffer no damage 
from the construction of the ditch were erroneous, the only remedy 
open to the complainant was by appeal to the suprême court of the 
state, and this court has no power whatever to détermine that 
question. The court is bound to présume that every question which 
might hâve been litigated between thèse parties wiis properly pre- 
sented to and adjudicated by the court. It was certainly compétent 
for the state court to détermine the question of damage which might 
be suflfered by the complainant by reason of the construction of the 
ditch in any lawful manner, and the presumption is that the court 
did consider and pass upon the question. 

The défendants further insist that the law of the state has con- 
ferred no power upon the drainage commissioner to expend money 
raised by assessment for thp construction of a ditch, or for the pur- 
pose of building or repairing any bridge over the ditch so con- 
stmcted by him. It has been held that a drainage commissioner 
appointed under the law of this state has no power, by virtue of 
the law, to build a bridge over a draia constructed by him, and 
pay for it out of the fund resulting from assessments against the 
landowners benefited by the construction of the drain. Eigney 
V. Fischer, 113 Ind. 313, 15 N. E. 594. It would sœm that the 
authority conferred upon a railroad company, by the law of its 
organization, to cross any stream of water in the line of its road, 
coupled with the duty to restore the stream so crossed to its former 
state, or such state as not to impair its usefulness, applies to 
streams not navigable, as well as to those that are navigable, be- 
cause législative authority is as necessary in the one case as the 
other. Railroad Co. v. Moflitt, 75 Hl. 524. The duty of a railroad 
to reatore a stream or highway which is crossed by the line of 
its road is a continuing duty; and if, by the increase of population 
or other causes, the crossing becomes inadéquate to meet the new 
and altered conditions of the country, it is the duty of the railroad 
to make such altérations as wUl meet the présent needs of the 
public. Cooke v. RaUroad Co., 133 Mass. 185. Under a falr con- 
struction of section 3903, Bev. St. Ind. 1881, it is the duty of a 
railroad company to construct its road where it intersecta any 
highway or stream in such manner aa to afford security for life 
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and property; and this îs so whetlier tlie way is laid ont and 
opened before or after the construction of tlie railroad. Kailway 
Co. V. Smith, 91 Ind. 119; National Waterworks Co. v. City of 
Kansas, 28 Fed. 921. It is not necessary in tMs case to détermine 
whether this continning duty, in the absence of the adjudication 
of the state court, would require the railroad company to alter and 
restore its bridge so as to accommodate the construction of the 
ditch in question or not. In my judgment, the court cannot ex- 
amine the question of damage to the complainant arising from the 
construction of the ditch or drain, or the manner in which it is 
authorized to be constructed by the state court, for the reason that 
thèse questions hâve been passed upon by the state court; and 
that court, or some other court of the state, alone, has the power 
to review the question of damages. 

From thèse considérations, it results that the temporary re- 
straining order must be dissolved; and it is so ordered. 



AMERICAN BOX MAÇH. CO- V. CBOSMAN et al. 

(Circuit Court of Appeals, First Circuit May 14, 1894.] 

No. 76. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit for the spécifie performance of a contract by 
the American Box Machine Company against George A. Crosman 
and others, in which there was a decree (57 Fed. 1021) dismissing 
the bill as against Crosman and the Lynn Box Machine Company, 
but granting an injunction against the remaining respondents. 
Complainant now appeals from tliis decree. 

William A. Jenner and Edmund Wetmore, for complainant. 
Thomas W. Clarke and Niles & Oarr, for défendants. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

PEE CTJRIAM. In this case the plaintiff below, who is the ap- 
pellant, appeals from certain parts of the decree of the circuit court. 
The errors assigned are as follows: 

"(1) The court erred in holding that the bill of complaint be dismlssed as 
against the défendants Crosman and the Lynn Box Machine Company, with 
costs. (2) The court erred in refusing an accounting of damages and profits." 

As to the flrst assignment of error, we think it should be over- 
ruled, for the reasons stated in the opinion of the circuit judge. 
With respect to the second assignment of error, the court below 
baving decreed that the remaining défendants either manufactured 
or sold one or more two-strip machines, or machines which may 
be operated as such, in violation of the agreement of January 23, 
1888, and having directed a perpétuai injunction to issue against 
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them, we think tliat thé* complainant is entitled, according to the 
asual course of equity, to a référence to a master. The invasion 
of the complainant's right having been established, and an injunc- 
tion ordered, it may be presumed that there are some profits or dam- 
ages to be recovered. The decree of the circuit court is modified 
so as to order a référence to a master to take an account of profits, 
and damages, if any, in addition thereto, against the défendants, 
except Crosman and the Lynn Box Machine Company, and in ail 
other respects said decree is affimied. 



STONE et al. v. CLAY. 

(Circuit Court of Appeals, Seventh Circuit May 1, 1894.) 

No. 117. 

CoNTBACTS— Interprétation— Racins Bulbs. 

Racing rules defined a "sweepstaJses" as ia, race "for wlùch the prize 
Is tliè sum of tlie stalies whicli the suhscribers agrée to pay for each 
horse nominated," and provided that the entry, making one a subscriber, 
"shall be made by wrltlng, signed by the owner of the horse," and that 
"a person entering a horse thereby Ijecomes liable for the eatrance 
money, stalse, or forfelt." Hdd, that a "free handicap sweepstalies," by 
an eatiy for which, under the rules, liability was not incurred absolutely, 
but only on condition that the horse should not be declared out, was not 
a "stake race," within the meaning of a proposai for a subséquent race 
with extra weight for wlnners of stake races. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

This was a bill of interpleader by the Washington Park Club 
making défendants Kinzea Stone and Thomas J. Clay, in which Dud- 
ley Allen, claiming a joint interest with Stone, was allowed to inter- 
vene. The fund was awarded to Clay. Défendants Stone and 
Allen appealed. 

This dispute is over the outcome of a horse race. In the fall of 1889 the 
Wasliington Park Club, of Chicago, a corporation organized under the laws 
of Illinois, advertised among the events of the ensuing summer meeting the 
foUowing proposai for a race to be run July 17, 1890, "entries to close by 
October 15, 1889:" "The Hyde Park Stakes. A sweepstakes for two year 
olds (foals of 1888); $150 each, 350 f., or only $10 If declared out on or be- 
fore February Ist, or $25 by April Ist, 1890. AU déclarations void unless 
accompanied by the money. With $5,000 added. The second to reçoive 
$1,000, and the third $500, out of the stakes. A wlnner of any stake race of 
the value of $1,500 to carry 3 Ibs., of two or more stake races of any value, 5 
Ibs. extra; maidens allowed 5 Ibs. Three-quarters of a mile." 

One hundred and thirty-five horses were named or entered for the race, 
of which 16 only ran, and of thèse Balgowan, owned by the app«llee, Clay, 
was declared the winner of the flrst money, and Kingman, owned by the 
appellant Stone, was declared winner of second money. Some days later, 
Stone demanded flrst money, on the ground that Balgowan had theretofore 
won two stake races, and, instead of carrying in this race, as he did, only 
118 pounds, should hâve carried 5 pounds more. His demand having been 
denied by the board of racing stewards, composed of offlcers of the club, 
Stone brought a suit at law against the club for the amount of the flrst 
money, less the amotmt of second money, which had already been paid him. 
TThereupon the club brought a bill of interpleader, and, the appellant Allen, 
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who claiqied a joint InterestfWilh Stone în the -winnings of Kln^ipan, havtag 
been àllolf^èd to Intervenè, mé <Sûurt brdered the inoney deposltéft in the reg- 
Istry, and tbat the daliûanfis Jtesent thelr respective statementB. The issue 
formed betwéeo them was felewed to a master, whose report, over excep- 
tions by tjhe appellants, waa C(>î<flnHed, and a final decree entered in favor 
ol the appellee. TÇbe chlet question in disputé is whether a race which Bal- 
gov^an had won npon the track ht the Washington Park Club, July 5, 1890, 
was a stake race. If it was, he liad won two races of that character, and 
shotild hâve carried flve pounds extia weigït in this race. The race of July 
5th was announced as followsî "A free handicap sweepstakes. For two 
year olds. Of $15 each, if not dedared, wlth $600 added; the second to re- 
ceive $100 out ofthe stakes. Britries td be made Thursday, July 3rd. 
Weights to be announced and déclarations to be made Frlday, July 4tli. 
Three-quarters of a mile." For that race 48 horses were named, but, after 
the announcement of weights, 32 were declared out Balgowan won, and 
hls owner recelved of the club $665, the owner of the second horse receiving 
$100. 

The Washington Park Cliib is' a member of the American Turf Congress, 
which is governed by a code of rules Imown as the American Ilacing Rules, 
of which the foUowing are more or less relevant hère: "(4) Race: Any con- 
test for 'purse,' 'stake,' premlum, or wager for money, or Involving admis- 
sion fées, on any course, and in the. présence of a Judge or judges, shall con- 
stltute a race. (5) Purâeï Â 'purse' is a smn of money or other prize 
offered for a race. (6) SwèèpStakes or Stake: A 'sweepstakes' Is a race 
publicly declared open to aU complying with its conditions, for which the 
prize is the sum of the stâikeS which the subscribers agrée to pay for each 
horse nomineted; and, if an addltional sum of money, cup, plate, or other 
reward is offered to the wlmier, the race is stUl a sweepstakes, whatever 
may be the name given to sùch addition. Three subscribers, unless other- 
wise stlpulated in Its conditions, make a sweepstakes, and tlie race is net 
void so long as there Is a hors© quallfled to start" "(8) Handicap: A 'han- 
dicap' is a race for which tiie horses are weighted accordlng to their mei'its 
in the estimation of the handicapper, for the purpose of equalizlng their 
chances of wlnning. (yj Free Handicap: A 'free handicap' is one in which 
no liability is tncurred for entrance money, stake, or forfeit, until accept- 
oncé of the welght allotted, elther by direct acceptance or through omission 
to déclare out" "(14) Conditions Supersede Rules: The express conditions 
of a race supersede the rules of racing when they conflict (15) Entries and 
SubScriptions: Bntry shall be made by wrlting, signed by the owner of the 
horse, or by some person deputed by him," etc. "(31) A subscription to a 
stake cannot be wlthdrawn," etc. "(34) The death of a horse, or a mlstake 
in the entry of a horse, when eligible, does not release the subscriber or 
transférée from liability for a stake or forfeit." "(37) Liability for Stakes 
and Forfelts: A person entering a horse thereby becomes liable for the en- 
trance money, stake, or forfeit. A subscriber to a sweepstakes is liable for 
the stake or forfeit," etc. 

Oliver & Showalter, for appellants. 

Charles H. Aldrich and William. Brace (Aldrich, Payne & De- 
frees, of counsel), for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge; (after stating the case). It seems to 
be settled law in Hlinois that horse racing is gaming, within the 
meaning of the statute of tlie state authorizing the recovery oî 
money lost "at any gaming, or playing at cards, dice, or any other 
game or games." Tatman v. Strader, 23 El. 493 ; Mosher v. Griffln, 
51 111. 184; Garrison v, McGregor, Id. 473; West v. Carter, 129 
m. 249, 21 N. E. 782. See, also, Morgaii v. Beaumont, 121 Mass. 
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7; Gibbons v. Gouverneur, 1 Denio, 170. In Harrîs v. White, 81 
N. Y. 532, where tbe subject is considered at lengtli, a bet or wager 
is deflned to be "ordinarily an agreement between two or more 
that a sum of money or some valuable thing, in contributing wliich 
ail agreeing take part, shall become the property of one or some 
of tbem on the happening in the future of an event in the présent 
Tincertain;" and, as distinguished from that, a purse, prisse, or pi-e- 
mium is defined to be "ordinarily some valuable thing, offered by 
a i)erson for the doing of something by otherg, into the strife for 
which he does not enter." It having been urged in that case "that 
the payment of entrance fées by the défendant for liis horses was 
a staking of so much of his own money upon the resuit," the court 
said: 

"So it might hâve been, If the entrance fées went Immediately to make up 
the purse trotted for. • * • The fées went into the treasiuries of the as- 
sociations and the prizes came ont of those treasuries; but the fées were not 
money paid, as in Gibbons v. Goveneur, supra, for the express purpose of 
mailing a stake to be speclflcally trotted for, and for no other purpose, and 
with the préviens agreement that the very sums thus paid should form the 
stake, and to go, the whole of it, to the winner of the race." 

In West V. Carter, supra, which grew out of a race upon the track 
of the Chicago Driving Park Association, the suprême court of Illi- 
nois said: 

"Agricultural societies, stock and other associations organized for the pur- 
pose, and having for their object, among others, the improvement of domestic 
animais, and to induce compétition and rivalry in their importation and de- 
velopment, may offer premiums or purses to exhibltors of such animais, with- 
out being guilty of vlolatlng the Criminal Code. On the other hand, the law 
will not tolerate any shift or device upon the part of any association or indi- 
vidual whereby, under the prêteuse of bettering the condition or developing 
and improvlng the stock, gambling is intended or permitted." 

It ia plain enough in this case that the entrance fées, and for- 
feits of those whose horses were declared out, "went immediately 
to make up the purse" for which the race was run. They were 
paid or promised to be paid for the express purpose of making up 
the stake, and for no other purpose, and with the préviens agree- 
ment that the very sums thus paid should form the stake,' and go 
ail to the winners of the race. That is the plain meaning of the 
proposai, and that the parties so nnderstood it is shown by the f act 
that, without objection from any one, unpaid forfeit orders to the 
amount of $1,550 were brought into court under the bill of inter- 
pleader as a part of the fund to be disposed of. There is therefore 
no support for the interprétation of the proposai, so often reiterated 
in the brief of appellants, to the effect that the club was bound to 
pay to the winners of the race "a sum of money equal to |5,000, 
plus a sum equal to the aggregate of ail entrance fées and of ail 
forfeits," — invoking, in order, it would seem, to avoid an imputa- 
tion of invalidity under the statute against gaming, the distinction 
recognized by the courts in respect to champerty between contracts 
to give a part, and contracts to pay a sum equal to a stated part, 
of the proceeds of litigation; the latter being held to be valid, 
while the first is illégal. But that distinction, if it is not in itself a 
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vicions one, wMch, without promoting justice, bas tended to bring 
reproach on the courts and upon the légal profession, is not one 
wMch should be extended by analogy to other subjëcts, especially 
to one concerning which, as we hâve seen, it bas been said "the 
law will not tolerate any shlft or device," whereby, under pretense 
o£ some lawful purpose, "gambling is intended or permitted." But, 
as this question has not been ar^ed, and was not suggested at 
the hearing, we refrain from decîding it. 

Treating the case as one ùt which the court may take cognizance, 
we agrée with. the position of the appellee that the race of July 
5th was not â stake race, because the prize was not "the sum 
of the stakes which the subscribers agreed to pay for each horse 
nominated." Upon this point the argument for the appellant is as 
foUows: 

"In the race of July 5th, It Is argiied, thlrty-two horses Wére nominated, 
and the persons nomlnating tbein paid nothing. But the sald thirty-two were 
not subscribers, and dld not àgreè to pay anything. The only persons who 
beeame subscribers, aind who each, by subscrlblng, agreed to pay the $15 en- 
trànce fee, were the elevenwho dld so pay. The entry is bot made— there is 
no contract— In a free handirap tlU It Is slgnlfled by the nomlnator that the 
welght is satisfactory. A. subscription to a race involves an. agreement to 
pay the stake or entrance nioney. One Is not a subscrlber (rules 31, 34, 37) 
tlll he becomes bound. If, again, we say that a stake race 'is a race * * • 
for whlch the prize Is the stake which the nomlnators agrée to pay for each 
horse nominated,' the argument still falls, for the thirty-two did not agrée 
tp pay. No agreement to pay was made till made by the eleven who ac- 
Cepted the welghts; and, as tO them, the race became thèn a common sweep- 
s:takes. No one of the elëyéii coiild get out, after accepting, without for- 
felting $15, the amount of the stake or entrance fee; and one or two it ap- 
peàrs dld so forfelt and pay sàid entrance fée." 

But nile 15, entitled "Éntries and Subscriptions," requires that 
"entry shall be made by writing, signed by the owner of the horse;" 
and it is the act of entry, as we understand, which makes one a 
«ubscriber. As it is expressed in rule 37: "A person entering 
a horse thereby becomes liable for the entrance money, stake, or 
forfeit;" that is to say, in a stake race he becomes absolutely lia- 
ble to the extent of the preseribed forfeit, and liable for the entrance 
money or stake, on condition that within the time allowed his 
horse shall not be declared ont; but in the free handicap, to which 
class the race of July 5th belonged, while he does not become abso- 
lutely liable at first for any sum, he does, by entering his horse, 
become liable for the entrance fee on condition that his horse shall 
not be declared out. In other words, there is absolute liability 
on the part of the subscriber only in the stake race, but in both the 
stake race and the free handicap there is a conditional liabflity; 
the condition in one, the same as in the other, being that the horse 
shall not be declared out 

It is therefore ordered that the decree below be afflrmed. 
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ROBSON V. MISSISSIPPI RIVER LOGGING CO. 
(Circuit Court, N. D. lowa, E. D. April 2, 1894.) 

1. CONTRACTS— MUTUALtTT— SUBJECT-MaTTER — PERFORMANCE. 

A contract between plaintlff and défendant reclted that plaintiff owned 
timber lands trlbutary to two streams on whicli défendant was engagea 
in the business of driving legs, and that différences had arisen between 
the parties In regard to charges for services rendered by défendant; it 
was therefore agreed that, in considération of a specified compensation, 
défendant should drive, boom, tiud dellver ail logs put by plaintlff in the 
rlvers in question, not to exceed a named llmlt annually. The parties 
acted under thls contract iintll ail but a small part of the timber was 
eut from plalntlff's land. Héld, that défendant could not refuse perform- 
ance as to the balance of the timber on the ground that there was a lack 
of mutuallty in the contract. 

2. Samb — Excuse fou Nonpbrfoiimaîicb— Impossibilitt. 

Plaintlff owned timber lands on the Chlppewa river, and a sawmill be- 
low, on the Mississippi. Défendant logging company contracted to re- 
ceive the logs, and dellver them at plalntlff's mill. To do thls it was 
necessary to drive them down the Chlppewa Into a boom where they were 
assorted by means of pockets and formed into rafts so as to be towed by 
the raft boats In use on the Mississippi. The contract bound défendant, 
in terms, to perform thèse several opérations, and specified "Beef Slough" 
boom, which was controUed by défendant, as the one Into which the logs 
■were to be driven. During the life of the contract Beef slough was flUed 
up by the action of floods, and was no longer avallable for use as a boom; 
but défendant constructed a boom In auother slough, on the west bank of 
the Mississippi, and the opérations necessary to the delivery of plalntlff's 
logs could be carried on as well at this boom as at Beef slough. Held, 
that défendant could not excuse Itself from further performance of the 
contract on the ground that it had been rendered impossible by natural 
causes which it could not control. 

8. Same—Nonpebformance— Excuses. 

Défendant contracted to drive, boom, raft, and dellver plalntlff's logs, 
and agreed that the boom charges should not exceed 60 cents per thous- 
and feet During the life of the contract the necessary boom charges 
were increased by reason of clrcumstances over which nelther plaintiff 
nor défendant had any control. Held, that this did not excuse défendant 
from further performance of the contract, nor entitle it to demand a 
hlgher compensation than that contracted for. 

4. Best aîtd Sbcondary Evidence — Scale Books— Logging. 

"Scale books" were offered in évidence to show the quantity of timber 
eut from certain lands. It was shown that "camp scalers" take the 
measurements of logs as they are eut in the woods, and enter them upon 
cards; that at the close of the day thèse measurements are entered on 
the scale books; that Inspectors verify the scale books by countlng the 
logs and remeasurlng a sulficient number to satisfy themselves of their 
correetness; and that the scale books are then sent to the owners of the 
logs, and payment made to the cutter according to thelr contents. Eeld, 
that the scale books are prlmary évidence of the quantity of logs eut 

This was an action by John Kobson against the Mississippi Eivei' 
Logging Company, for breach of contract concerning the driving and 
delivering of logs upon the Chippewa river. The case was submit- 
ted to the court upon the law and évidence, a jury being waived. 

Thefindingof facts: 

(1) I find that at the date of the bringing of this action the plaintiff, John 
Robson, was a citizen of the state of Minnesota, and the défendant company 
was a corporation created Tmder the laws of the state of lowa. 

(2) I find that for a number of years prior to 1882 the défendant company 
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■was engagea In the bustoess of rupiUng and drlvlng logg aijd timber down the 
Flambeau aind Chippewà rivers, In tté state of WiSconsin, to the Mississippi 
river; inclnding in such business, logs and tlmber owned by tbe défendant, 
and logs and tlmber owùed by thlrd parties. 

(3) I flnd that prior to 1882 the gênerai mode in whlch tlw sald business was 
carrled on was as foUows: , The log^ and tlmber were plàced by the owners 
thereof on the banks or In the water oî t^e sàid Flambeau and Chippewa 
rivers,; and ih© trlbutarlea thereof. ïhe.^flving of the logs down the river 
was perforwed by the défendant corporation, or by the Chippewa Lumber & 
Boom Company, which latter company was under the control and manage- 
ment of tt»e défendant. When the logs reached Beef Slough boom, which was 
fiituated on the lower part of, the Chlppeiya river, they were taken possession 
of by the Beef Slough Boom Company, and were run Into the boom managed 
by sald company; and the logs belonging to the différent owners were sep- 
arated from the common mass, and run Into pockets. Havlng been then as- 
sorted, they were then brailed, and formed Into rafts, in proper condition to 
be taken In tow by the raft boats which conveyed them to thelr several points 
of destination upon the Hlssisslppl river. 

(4) I flnd tbàt for a number of years prlor to the yèar 1882 the plaintiff, 
John Bobson, had been engaged in the lumber business, upon the Mississippi 
river; that he had a sawmill at Lanslng, Upon that river, and that he brought 
the logs sawed at the mUl from the lands tributaiy to the Flambeau and 
Chippewa rivers In Wlseohsin; that he owned a quantity of timber lands 
tributary to tbese streams, from wliich he annually eut a nuinber of logs, and 
that he also bought logs from other persons, or bought the right to eut logs 
from lands owned by other persons, and tributary to the streams above 
named; that for a number of years prior to 1882 ail the logs eut or bought by 
the plaintiff in the régions tributary to the Flambeau and Chippewa rivers 
were driven for him by the défendant company, or by the Chippewa Lumber 
& Boom Company. 

(5) I flnd that certain différences and disputes in regard to the handling of 
said logs, and the priées to be pald therefor by plaintiff, havlng arlsen there- 
upon, on the 23d day of August, 1882, the plaintiff and défendant entered 
Into a contract in writing, of the following term and efCect: 

"Articles of agreement made and entered Into thls 23rd day of August, 1882, by 
and between the Mississippi Biver Logging Company, a corporation organized 
under the laws of lowa, party of the first part, and John Robson, party of the 
second part, wltnesséth; Whereas, the party of the second part owns a large 
quantity of pine lands tributary to the Chippewa and Flambeau rivers and their 
branches in Wlsconsin, and no w has a large quantity of sawlogs and timber in 
said streams, and expects to eut annually hereafter and deliver in said streams, 
a large quantity of sawlogs and tlmber, to be driven to market, down said 
streams, to the Mississippi river; and whereas, the said party of the flrst part 
Is engaged In the business of drlvlng logs down said streams, to Beef slough, for 
other parties; and whereas, différences havlng arisen between said parties here- 
to, and between the party of the second part and the Chippewa Lumber & Boom 
Company (which is controlled by the party of the flrst part), in respect to the 
running and drlving of logs: Now, therefore, for the purpose of settling ail said 
différences, and providing for the future, it Is mutually agreed as follows: 
Flrst. Sald party of the flrst part, In considération of the premises, and of the 
promises of the said party of the second part hereinafter mentioned, agrées 
to take possession and control of ail logs and timber which the party of the 
second part shall deliver in said Chippewa river, below east and west forks 
thereof, and ail that shall be delivered In said Flambeau river, at or below 
the north and south forks of sald streams, and to drive the same, at its own 
«ost, charges, and expense, down sald stareams, to and into Beef Slough boom, 
not exceeding an average of twenty-flve millions of feet annually, said logs 
to be driven each season with ail reasonable dispatch, and with as much 
«are and facility as it shall drive its own logs. The logs of the party of 
the second part now in said streams are to be driven by said first party under 
this agreement. Any charges to be paid the Chippewa Lumber and Boom 
Company, or any other company, person, or persons, on account of said logs, 
■or any of the same, between thè aforesaid forks of said streams and said 
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Beef Slough boom are to be paid by said party of the flrst part. Second. 
And the said party of the flrst part, In considération of the premises, further 
undertakes and agrées that the charges of the said Beef Slough Boom Com- 
pany shall not exceed slxty cents per thousand feet for boomlng, assorting, 
and dellvering in pockets, and watchlng the said logs of the said party of the 
second part at ail the mllls on the Ohlppewa river. Third. And the party of 
the flrst part. In considération of the premises, further undertakes and agrées 
to brail and deliver to the said second party, in a proper and usual manner. 
hls said logs, ready to be taken in tow by boat after the same are tiirnea 
ont into pockets, by said Beef Slough Boom Company, and to do the same 
•with ail reasonable dispatch. Tourth. And the said party of the second part, 
in considération of the premises, promises and agrées to pay to the said flrst 
party, annually, at the close of each season's business, for taking the care, 
control, and delivering said logs Into Beef Slough boom, as agreed as afore- 
said, the sum of two hundred aud flfty dollars, and for brailing and delivering 
said logs, ready for the towboat, twenty-flve cents per thousand feet. And 
said party of the second part also further agrées to return to the said party 
of the flrst part the brailing Unes used in brailing said logs, unless the same 
shall hâve been three times used. Fifth. In case the said party of the second 
part associâtes any person or persons with him, as partner or partners, in 
such lumbering business, this agreement is to stand, apply, and operate in 
respect to such partnership. But no logs are to be handled by said party of 
the flrst part, under thls agreement, except such as shall be owned by said 
party of the second part, or by him and others as partners. The cost of 
scaling the said logs as the same are tumed into said Beef Slough boom is to 
be pald equally by the parties hereto. Witness our hands and seals this 
23rd day of August, 1882. Mississippi Kiver Loggins; Co. 

"F. Weyerhatiser, Pt 
"John Bobson." 

(6) I flnd that after the date of the contract, and up to Aprll 4, 1889, both 
parties recognized their contract to be in full force, and the défendant Com- 
pany took charge of and handled ail logs delivered to it by plaintifC in ac- 
cordance with its provisions. 

(7) I flnd that on April 4, 1889, the défendant company notlfled the plaintiff, 
by a letter addressed to him, and received in due course of mail, that it 
would no longer be bound by said contract, the said letter readlng as foUows: 

"Ohlppewa Falls, Wis., April 4th, 1889. 
"Mr. John Robson, Winona, Minn.— Dear Sir: Tou will please to take no- 
tice that the Mississippi River Logging Company elects to, and does hereby, 
terminât» the contract made with you for driving your logs «n the Chippewa 
and Flambeau rivers, in the state of Wisconsin, and for fltting said logs at 
Beef slough for transportation down the Mississippi, being the contract bear- 
ing date August 23rd, 1882, ail the provision of which are hereby terminated, 
and will not be hereafter considered binding between the parties. If you 
do not receive yoin: logs at Beef slough when delivered in the pockets, and 
fit them for transportation, it will be taken for granted that you elect to hâve 
thls company act for you in that regard, charging therefor same as for liko 
services done for others. 

"ïours, respectfuUy, Mississippi River Logging Co., 

"By F. Weyerhauser, Prest" 

(8) I flnd that since said 4th day of April, 1889, and as a conséquence 
of the refusai of the défendant company to further handle, drive, or care 
for the logs owned by plaintiff for the priées named in the contract, the 
plaintift bas been compelled to i>ay larger sums for the performance of the 
work necessary therefor; such additional payments amounting to 38% cents 
per 1,000 feet, subject to réduction of $250 per year, the contract price for 
driving. And I further flnd that plaintifC paid the sum of $350.27 as an ex- 
tra charge for brailing in 1889, in addition to the total of 38i^ cents in- 
crease. 

(9) I further flnd that at the date of the contract in question, to wit, Au- 
gust 23, 1882, the plaintiff had upon the banks or in the waters of the Flam- 
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beàjï jtïid Ohlppewa riveris, below the fOTks thereof, logs and timber -^6 thé 
ailïotUït of 14,901,430 feet, accordlngto bank scale. 

<10) I flnd that since the sald 23d day of Augiist, 1882, the plaintlff bas eut 
tvora the lands by him owned at the data of the con tract, and plaéed in the 
waterS 6f the Ohippewa and Flambeau rivera, as provided in s|iid contract, 
tlmber to the amount of 97,848,024 feet at bank scale, and that there was In 
April, 1889, standing imcut upon sald lands, the further amount of 3,869,- 
000 feet of plne timbér, at bank scale, and 724,000 feet of hemlock tlmber. 

(11) I flnd that. since the date of said contract the plaintifC has placed in the 
waters of sald Ohippewa and Flambeau rlvers, 36,190,366 feet of logs eut 
from lands other than those owned by plaintlff at the date of the contract, 
and that the défendant has driven, cared for, and delivered those logs to 
plaintiffl, receiving pay therefor at the contract priées. 

(12) I flnd that the évidence fails to show that in so handling the tlmber 
desçrlbed in the last flnding, the défendant was misled in regard to the 
source whence thls tlmber was procured, or that It acted imder any mistake 
of fact 

(13) I flnd that in 1884 an extraordlnary flood occurred in the Ohippewa 
river, which brought about a change in the channel of the river near the en- 
trance to Beef slough, and resulted in the flUing up thereof. The défendant 
Company made ail reasonable efforts and expenditures to keep open sald 
slough, and thè entrance thereto, but Wlthout avall; and flnaily, in 1889, 
Beef slough waa whoUy abandoned, and since then It has not been used In 
connection wlth the logging business on the Ohippewa river. 

(14) I flnd that when it became apparent that Beef slough was becoming 
unût for booming purposes a Company was organized, imder the laws of the 
State of Minnesota, for the purpose of creating and managing a boom at 
West Newton slough, on the west bank of the Mississippi river, and booming 
facllities costing in excess of $100,000 were then created; and the logs 
comlng down the Ohippewa river hâve since then been run into, and handled 
in West Newton slough, Instead of Beéf slough. 

(15) I flnd that the relations existing between the West Newton Boom 
Company and the défendant company are substantiaily the same as those 
existing between the défendant company and the Beef Slough Company. 

(16) I flnd that by the use of the facllities created at West Newton slough 
the logs driven down the Ohlpppewa river can be boomed, brailed, formed 
into rafts, and be delivered to towboiats for transportation down the Mis- 
slsjsippl river, but the expansé thereof is somewhat in excess of what the 
same work cost at Beef slough. 

(17) I flnd that the défendant falled to handle, as it was requh-ed to do un- 
der the contract, the sum of 42,238,799 feet of plne tlmber, and that the ad- 
ditlonal cost for handling the same, whlch plaintiff bas been compelled to 
pay, or will be compelled to pay, equals the sum of $15,611 over and a'bove 
the cost at contract rates. 

J. A. Tawney and Henderson, Hurd, Daniels &Kiesel, for plaintiff. 
J, J. Jenkins and S. H. Hayden, for défendant. 

SHIEAS, District Judge. Upon the final argument of this case, 
it was urged by counsel for défendant that the facts developed in 
the évidence are such as to show that the contract, when applied 
to its subject-matter, mnst be held to be one terminable at the op- 
tion of the défendant. I do not think the évidence présents the 
question in any aspect other or différent from the one considered 
when the case was submitted on demurrer, and when it was held that 
the contract was not one terminable at will. See opinion, 43 Fed. 
364. I adhère, therefore, to the views therein expressed upon this 
question. 

It is further contended that the contract does not, in terms, bînd 
the plaintiff to eut or deliver any timber, and thatj therefore, the 
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defeildaijt is not to be held bound by the contract, for want of mu- 
tuality. There are cases wherein, by the terms of tlie contract, only 
one party is bound to do any act or anything in the nature of per- 
formance; and in this class of cases, se long as the contract re- 
mains executory, and in the absence of any recognized considération, 
it is held that they cannot be enforced, for want of mutuality. The 
case at bar does not fall within this rule. In substance, the con- 
tract was to the effect that if the plaintifE would, within a reasona- 
ble time, eut and deliver in the Chippewa river and Flambeau rirer 
the timber standing upon the lands owned by plaintifE at the date 
of the contract, and tributary to the named rivers and their branches, 
the défendant company would receive, care for, drive, and deliver 
the same, as provided in the contract, for the compensation therein 
named. The évidence shows that ever since the date of the contract 
the plaintiff bas been cutting the timber upon the lands referred 
to in the contract, placing the same in the waters of the Chippewa 
and Flambeau rivers, and has in fact so eut and placed much the 
greater part of the timber on said lands. For some seven years and 
more the défendant received the timber thus eut, handling the same 
according to the terms of the contract, and received the compensa- 
tion stipulated to be paid for the services rendered. From and after 
April 4, 1889, the défendant refused to further receive or handle the 
remaining portion of the timber under the terms of the contract, al- 
though the plaintiff continued to eut, and place the same in the wa- 
tera named in the contract. Thus it appears that performance of 
the contract was entered înto by both of the parties thereto. The 
larger part of the timber has been eut, received, and delivered, and 
the défendant has received the beneflts of the contract in regard 
thereto. It will not do to now claim that the contract can be 
avoided, in regard to the small portion of timber not yet eut, on the 
ground that the contract is simply executory, or that there is a want 
of mutuality therein. As to the timber heretofore eut and placed 
in the waters of the Chippewa and Flambeau rivers, the défendant 
company, by taking possession thereof, and driving and delivering 
the same, became entitled to demand, and could enforce, payment 
from the plaintiff of the sums he agreed to pay for the services ren- 
dered. It must be kept in mind that this contract was not to the 
effect that the défendant company would drive and care for ail lum- 
ber delivered to it, year by year, by plaintiff. The subject-matter 
of the contract was the timber standing upon the lands owned by 
plaintiff upon the Chippewa and Flambeau rivers, and the logs in the 
streams at the date of the contract What the parties bargained 
about was the handling of this timber, and the priée to be paid 
therefor; and, the contract having been made, both parties entered 
upon the performance thereof. The plaintiff commenced cutting and 
delivering the timber, and paid, from time to time, the contract price 
for the portions received, handled, and delivered by the défendant; 
and the latter received, handled, and delivered the timber, with- 
out objection, up to April 4, 1889. At that date the contract was not 
whoUy executory, but, on the contrary, it had been partly and largely 
v.6lF.no.9— 57 
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perfonned by both parties. It was then, in fact, in process of per- 
formance by both parties, and each had reaped a bene^t therefrom. 
tJhder such circumstances, it was not opeii to the défendant to cease 
performance on its part on the grdund that when the contract was 
signed there was a want of mutuality, because the plaintifiE was not 
boùnd to eut any of thé timber standing upon his land. Even if it 
be admitted that under this contract there was no obligation binding 
the plaintiff to eut the timber on his Jand, and to deliver it to the 
défendant, for the purpose of the contract, yet it is clear that both 
parties assnmed that the timber would be eut, and the évidence 
shows that the plaintiff bas in fact perfonned, in this particular, 
ail that the défendant could reasonably demand, and the latter, for 
years, accepted the timber eut, and handled the same, under the pro- 
visions of the contract; and thus the contract went into full force, 
and became binding upon the parties thereto. Thus, in Storm v. 
U. S., 94 tr. S. 76, wherein was involved the question of the liabUity 
of a contracter and his sûreties for the nonperformance of a con- 
tract to furnish certain supplies, it was objected that the contract 
was not mutually binding, was thereforé without considération, and 
hence was void. The court overruled the objection, sayiag that: 

"Beyond doubt, the written agreement went Into opération, and It Is not 
even suggested that the department and division commanders ever expressed 
any disapproval of its terms or conditions. • * * Suppose it to be true 
that the qnartermaster gênerai might terminate it, if he should see fit. It 
Is a suflacient answer to the suggestion to say that he never did interfère in 
the matter, and that the contract continued in full force and opération 
throughout the whole period for which the necessary supplies were purchased 
by the United States in open naarliet. Where the défendant has actually 
received the considération of a written agreement, it is no answer to an action 
brought agalnst hlm for a breach of his covenants in the same to say that 
the agreement did not bind the plaintiff to perform the promises on his part 
therein contalned, provided it àppears that the promises in question hâve in 
fact been performed in good faith, and wlthont préjudice to the défendant. 
Add. Cont. (6th Ed.) 15; Morton v. Bum, 7 Adol. & E. 25. Agreements are 
frequentiy made which are not, in a certain sensé, binding on both sides at 
the time when executed, and in which the whole duty to be performed rests 
primarily with one of the contracting parties. • • * Cases often arise 
where the agreement consista of mutual promises, the one promise belng the 
considération for the other; and it has never been seriously questioned that 
such an agreement Is valid, and that the parties are bound to fulflll thehr re- 
spective obligations." 

In the case now before the court, it may be true that the défend- 
ant company could not perform its agreement to drive and deliver 
the logs unless they were eut and placed in the streams by the plain- 
tiff, and that the contract, in terms, doés not bind the plaintiff to eut 
any logs whatever; but this only shows that in that particular the 
agreement of the défendant was dépendent upon the prior action of 
the plaintiff, and it has neyér been held that because the covenant 
or agreement of the one pairty cannot be performed until the other 
has taken the necessary action, thereforé the contract is not enforce- 
able. The contract in question expressly recites, and the évidence 
Shows, that when the contract was entered into the plaintiff then 
had in the waters of the Chippewa and Flambeau rivers a large quan- 
tity of logs, already eut, and ready for drivirig. In regard to thèse 
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logs the plaintiff was not required to do anything further, in order 
to bring them within the purview of the contract; but the défend- 
ant Company was expressly bound to take possession of and care for 
thèse logs, and the plaintiff was bound to pay the stipulated price 
therefor. Furthermore, as the plaintiff, from time to time, eut and 
placed in the rivers named in the contract other logs from the lands 
included in the contract, the obligation rested upon the défendant 
Company to care for the same as in the contract provided, and in con- 
sidération therefor the plaintiff became bound to pay the stipulated 
sums for such services. Moreover, it is stated in the contract that 
différences had arisen between the parties in interest in regard to 
the running and driving logs, and the évidence shows that a suit was 
pending in regard thereto. Thèse différences, and the litigation 
based thereon, were settled, as part of the contract entered into by 
the parties, and, of itself, this constituted a recognized, valid consid- 
ération, sufflcient to support the contract; and, that being supported 
by a sufiScient considération, then the obligation of the défendant 
Company to receive, drive, care for, and deliver the logs became per- 
formable as the logs were eut and placed in the waters of the Chip- 
pewa and Flambeau rivers, and the refusai of the défendant company 
in April, 1889, to further receive and drive logs eut from the lands 
included in the contract cannot be justified on the ground of want 
of considération, or of lack of mutuality. 

Objection is also made to the enforceability of the contract on 
the ground that there is no time fixed within which the plaintiff 
can be required to eut the logs upon his lands, and that the défend- 
ant company might, therefore, be required to be prepared, at large 
expense, to drive and care for the logs for an unlimited tinie in the 
future. When the time of performance is not fixed, in express 
terms, in a contract, the rule is that it must be had within a reason- 
able time; and, in determining what is a reasonable time, regard 
is had to the situation of both parties. In légal effect, the contract 
between the parties requires of the plaintiff that he shall eut ail the 
timber he intends to hâve driven under this contract within a reason- 
able time. If the plaintiff should delay the cutting of any portion of 
the timber for an unreasonable time, it would be held that thereby he 
had lost the right to demand performance on part of the défendant. 
It is not claimed that in fact there has been any delay in this par- 
ticular on part of the plaintiff. When the défendant sought to 
terminate the contract, in the spring of 1889, it was then engaged 
in driving logs down the Chippewa river, and it stiU continues in 
the same employment There is no force, therefore, in the sugges- 
tion that a heavy burden might be placed upon the défendant if the 
contract is held enforceable, by reason of the fact that no time is 
named for its final eompletion, because the plaintiff eau daim only 
a reasonable time in which to eut the timber in question, and it is 
not claimed that the plaintiff has not exercised due dUigenee in this 
particular. 

On behalf of the défendant, it is further claimed that, granting 
that the contract was originally valid and enforceable, nevertheless, 
by reason of the effect of the hlgh water occurring in 1884 in the 
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Chippewa river, the entrance to Beef slough became fiUed iip wîth 
cràùd, and it became impracticable to cdntinue the use of the slough 
for booming purposes, and thereby the contract was renderèd sub- 
stantially impossible of fulflUment, and as this imposfeibîlity of 
fulâllment is due to the opérations of nature, beyond the eontrol of 
the défendant, it excuses the défendant from further performance, 
Counsel for the défendant cite in thèir brief many cases wherein 
exceptions are recognized to the do'ctriiie formerly held, that, where 
the duty or obligation sought to be enforced was imposed by law, 
then impossibUity of performance was a good défense, but that, 
where the duty was one created by the contract of the parties, then 
impossibility of performance was not an excuse for nonperformance, 
unless it wais so provided in thé contract. The gênerai rule now 
prevaUing is that stated by the suprême court in EaUway Co. t. 
Hoyt, 149 U. S. 1-14, 13 Sup. Ct. 779, wherein it is said: 

"Thére can be no question that a pàrty' may, by an absolute contract, 
blnd himself or itself to perform thlng^' whlpli subsequentiy become impos- 
sible, or pay damages for the nonperformaîbce; and sucb construction is to 
be put upon an unquallfled undertaking, where the event which causes the 
Impossibility mlght hftve been antiçipateds and guarded against in the con- 
tract, or where the Impossibility arises from the act or default of the prom- 
isor. But, -where thé event is of such a character that It cannot be reason- 
ably suppOBed to hâve been in the contemplation of the contracting parties 
when the contract was made, they wlll not be held bound by gênerai words, 
whieh, though large enough to include, were not nsed with référence to the 
possibility of, the partlcular contlngency which afterwards happened." 

Assuming for the moment that the filUng up of the entrance to 
Beef slough renderèd the contract impossible of fulflUment, can it 
be said that the possibility thereof was not within the knowledge 
of the parties? Is it not a fact known to ail persons engaged in 
business upon the Mississippi river and its tributaries, like the 
Chippewa, that changea in the channel are constantly taking place; 
that sandbars are created in some places, and are washed away in 
others; and that there is not only a possibility, but a probability, 
that, in the course of years, deflections in the current will take place, 
of such magnitude as to open new outlets for the passage of the 
water, and to close those formerly existing? Can any one travel 
along the Mississippi or Ohippewa rivers, and not see convincing 
évidence of the liability of thèse changes taking place? Thèse 
changes are not alone caused by very high floods, but are also the 
resuit of the constant action of the waters in thèse streams. Can it, 
therefore, be fairly claimed that the elosing up of the entrance to 
Beef slough was such an unlikely event that it could not bave been 
anticipated, and hâve been provided for in the contract of the 
parties? But, however this may be, is it true, in fact, that the elosing 
of the entrance to Beef slough prevented a fulâllment of the contract 
on i)art of the défendant? The détermination of this question in- 
volvea the construction of the contract as a whole, which, in turn, 
requires the reading of the terms of the contract in the light thrown 
thereon by the situation and relation of the parties when the agree- 
ment was made. The récital in the contract, and the other évidence 
in the case, show that at the date of the contract, and prior thereto. 
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the défendant company was engaged in tlie business of driving logs 
down the Chippewa river, some of wMch were delivered to mills up- 
on that rirer, but the larger part were taken to the Mississippi river, 
and there delivered, ready for rafting, to the owners thereof. It 
furi;her appears that the défendant company, through its control 
over the Chippewa Lumber & Boom Company, and the Beef Slough 
Boom Company, had practically the control or monopoly of the 
business of driving, booming, and delivering logs upon the Chippewa 
river. It further appears that the plaintiff owned a sawmiÛ situ- 
ated at Lansing, on the Mississippi river, and had for years drawn 
his supply of logs from the lands tributary to the Chippewa river 
and its branches. Thèse logs came, not only from land owned by 
him, but also from land owned by others. To get the logs thus eut 
upon the lands tributary to the Chippewa river down to plaintiff's 
mill, at Lansing, it was absolutely necessary that the same should 
be driven down the Chippewa, and thence be rafted down the 
Mississippi river to Lansing. The several steps necessary to convert 
the trees growing upon the lands of plaintiff and others tributary 
to the Chippewa river into logs, and to convey them to the mill of 
plaintiff, are: First, the cutting the trees into logs, and placing 
them in the waters of the river and its tributaxies, ready for driving; 
second, driving the same down the Chippewa, and forming them into 
rafts proper to be moved down the Mississippi river; and, third, 
rafting them down the Mississippi. It appears from the évidence 
that for years prier to the date of the contract the work of driving 
the logs owned by plaintiff, and of forming them into rafts ready 
for rafting down the Mississippi, had been performed by the défend- 
ant company, and the other companies controUed by it. Différences 
had arisen, however, between the parties, as to the priées to be 
charged, and perhaps as to other matters, and litigation in 
regard thereto was pending. In order to settle thèse past différ- 
ences, terminate the litigation, and to provide for the future, the 
parties entered into this contract of August 23, 1882. It is clear 
that the purpose of the plaintiff was to contract for the driving of 
his logs, for the placing the same into rafts, and the delivery to him 
of the logs, ready for rafting, upon the waters of the Mississippi. 
This included the driving the logs down the Chippewa, the gathering 
them together by the agency of booms and pockets, the construction 
into rafts, and the delivery to plaintiff in proper form to be taken 
in tow by the raftboats in use upon the Mississippi river. The de- 
fendant company, on its part, agreed to take possession of the logs, 
when delivered in the waters of the Chippewa and Flambeau rivers, 
and to brail the same, and deliver them in the form of rafts, ready 
to be taken in tow by the boats used for that purpose. To accom- 
plish the delivery of the logs in the form of rafts, the logs must be 
driven down the Chippewa river, be coUected in booms, and, by the 
use of pockets, be selected from other logs, and, when selected, be 
brailed, and formed into rafts. It is entirely clear that it was not 
anderstood that after the logs were taken possession of by the de- 
fendant company, when placed in the waters of the named rivers, 
they again came into the possession or under the control of the 
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plâintiff until they were formed into rafts ready for. the towboat 
Thërefore, it is apparent t^iat it was understood that during the 
drivlng, booming, and brailing ot the logs, they were under the 
supervision of the défendant coiOpany. It is doubtless true that the 
expectation of the parties was that the driving, booming, and pocket- 
ing of the logs would bè done through the agency of the Chippewa 
Lumber & Boom Company and the Beef Slough Boom Company; 
but nothing in the contract coritained shows that it was the intent 
of the parties that the work must be done by thèse companies, and 
no other, nor does the contract limit or define the boom or pockets 
within which the logs must be formed into rafts. There is nothing 
in the mère language of the contract which compels the défendant 
to use any particular agency in the driving, booming, pocketing, 
brailing, and delivering of the logs, and there is nothing in the 
purpose sought to be accomplished which requires such a construc- 
tion to be placed on the contract Oertainly, it would not be open 
to the plâintiff to refuse to recéive a raft composed of logs by him 
owned, offered for delivery by défendant on the waters of the 
Mississippi, simply because the logs had not been driven by the 
Chippewa Lumber & Boom Company, or had not been boomed and 
pocketed by the Beef Slough Boom Company, or had been boomed, 
pocketed, and brailed upon the north branch of the Chippewa river, 
instead of in Beef slough. The défendant company performs 
its contract, in substance, if it takes possession of the logs, causes 
them to be driven, and forms them into rafts proper for towage on 
the Mississippi river. The mère agencies by which the resuit is 
reached are immaterial. If the défendant company can devise 
a method by which it can collect the logs, and form them into rafts, 
at the proper place of delivery, ôther than by means of booms and 
pockets, it is at liberty so to do, without being chargeable with a 
breach of its contract. The substàntial purpos^ of the contract was 
to provide for getting the logs of plâintiff, after they were eut and 
placed in the waters of the Chippewa and Flambeau rivers, down to 
the Mississippi river, and there forming them into rafts fitted for 
being transported to plainttff's mill. Thîs being so, is it not clear 
that the change in the channel of the Chippewa river, whereby Beef 
slough ceased to be available for booming purposes, cannot be said, 
in any fair sensé, to hâve prevented the fulflllmeht of the defendant's 
contract? 

The use of the slough for booming purposes was a mère means 
to the end proposed by the contract, and, if thé end proposed can ' 
be reached by other means, it cannot be said that the fulflUment of 
the contract is impossible. If the resuit of the flood of 1884 had 
been such as to change the course of the Chippewa river so that it 
ceased to flow into the Mississippi river, or if, the character of the 
river had been so changea that it could no longer be used for logging 
purposes, then we would hâve had a state of facts tp which the rule 
contended for by the défendant company would be applicable. It 
would then be apparent that the défendant company could not re- 
céive the logs of plâintiff in the waters of the Chippewa river, and 
drive them to the Mississippi river, and such a change in the 
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actual situation might liave the effect of terminating the con- 
tract Wliat is the actual situation in this respect? The Chippewa 
river continues to be an affluent of the Mississippi, and, as hereto- 
fore, the timber eut on lands adjacent thereto is driven down that 
stream without difficulty. The défendant company, since 1884, and 
at the présent time, has been and is engaged in driving the legs 
owned by it and by others down the river to the Mississippi, and in 
braîling the same ready for rafting. There is no change in the 
work accomplished by it. There liave been changes in the mère 
agencies employed, but not in the character nor the ultimate resuit 
of the work done. Under the terms of the contract in question, 
there was no obligation upon the défendant company to continue 
the booming, pocketing, and brailing in the appliances used for that 
purpose when the contract was signed. So long as it performed the 
work expected of it, the means employed might be changed at its 
own option. If Beef slough had not flUed up, but a more advan- 
tageous place for booming and brailing the logs had been discovered, 
the plaintiff could not hâve insisted upon the défendant company 
continuing to use Beef slough, or the boom and pockets therewith 
connected. AU he could insist upon was that the logs should be 
driven, brailed, and delivered to him ready for rafting down the 
Mississippi Neither could plaintiflf object to the défendant com- 
pany aiding in organizing another company to supervise the boom- 
ing of the logs, so long as the work was actually done in accordance 
with the requirements of the contract The évidence shows that 
when the entrance to Beef slough commenced fllling up, and after 
it had been demonstrated that it could not be reopened by any 
reasonable outlay, the défendant company sought another loca- 
tion for booming purposes. This was found in West Newton slough, 
upon the west bank of the Mississippi river. It does not appear 
that it was impossible to create a boom upon the North channel of 
the Chippewa river; and certainly, if a boom had been there placed, 
the plaintiff could not hâve objected to its use in the réception of 
his logs. The location at West Newton slough being deemed the 
more favorable one, it was selected, and a corporation was organized 
under the laws of the state of Minnesota for the purpose of pre- 
paring the boom and its appliances; and the practical résulta show 
that the boom thus located serves its purpose fully as well as the 
one formerly in use in Beef slough. It thus appears that by the 
use of the West Newton boom the défendant company can fully 
perform its contract with plaintiff. It can receive, drive, brail, 
and deliver in rafts, ail the logs eut by plaintiff on lands owned by 
him tributary to the Chippewa river. Why should it be excused 
from so doing? 

It is said, in argument, that the booming expense is greater at 
West Newton slough than it formerly was at Beef slough, and that 
this increased expense ought not to be put upon the défendant. It 
will be noticed that the charges to be paid by plaintiff for driving 
the logs, and for brailing and delivering them ready for rafting, 
are flxed absolutely in the contract, but the charge for booming 
la not thus flxed. It is agreed that the boom company charge 
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shall not excçed^O cents per 1,000 /eet; thus sho-Wing that it must 
EaVé been ùiiderstood tliat thjg ëliarge was an nncertain one, 'and 
might be varied by circumstance^/ Tne défendant company agreed, 
in effect, thât it would pay ail charges in excess of 60 cents, and if 
the charge èxeeeds that amoùnt it cannot complain. Some one 
must pay the amount in excess of 60 cents. Why should the burden 
be taken from the défendant, and be placed upon the plaintiiï, 
when the fonner agreed to be responsible therefor? It is clear 
that When the contract was made the parties understood that the 
boom charges were liable to fluctuations. It was agreed that, up 
to 60 cents, the plaintifE would pay them. If they passed above 
that flgure, then the défendant would become liable to plaintiff for 
the excess. The fact that they may exceed the Ittnit does not 
create an equity or right in the défendant to be excused from 
paying the excess. The fact that the charge is imposed by the 
West Newton Boom Company, instead of the Beef Slough Company, 
is of no signiflcance. The plaintifE did not transfer the work from 
the one company to the other. Thé défendant company, not the 
plaintiff, is responsible for the change in the company doing the 
work, and for the substitution of the one company for the other, 
and the change for which it is responsible cannot be relied upon 
as ground for refusing to further perform its contract. I flnd 
nothing in the changes brought about by the substitution of West 
Newton slough for Beef slough as the location for the boom used 
for brailing the logs driven down the Chippewa river, nor in the 
transferring of the work from the one boom company to the other, 
which would justify the court in holding that thereby the défendant 
company was relieved from further liability under the contract. 
The contract of the défendant has nôt, in any substantial particular, 
become incapable of performance; and the changes in the location 
of the boom and its appliances are only sucîh a change in the mère 
means used to accomplish the purpose contracted about as must be 
held to hâve been within the fair contemplation of the parties when 
they entered into a contract which they Imew must continue in 
force, for a number of years. I hold, therefore, as a conclusion of 
law upon the facts of the case, that the défendant company had no 
légal right to refuse further performance of the contract in ques- 
tion, as it did in April, 1889, and that by so doing it became liable 
to respond in damages to plaintiff for the injuries thus caused him. 
Before passing to a considération of the facts bearing upon the 
question of the damages, there is another légal proposition pre- 
sented by the counterclaim pleaded by the défendant. The évi- 
dence shows that after the signing of the contract, and up to April, 
1889, the défendant company drove, and delivered to the plaintiff, 
a large quantity of logs eut from lands not owned by plaintiff at the 
date of the contract, and charged therefor, and has been paid, 
only the contract priées for the services thus rendered; and in the 
counterclaim it is pleaded that, in fraud of defendant's rights, the 
plaintiff caused it to receive and drive thèse logs in the belief that 
they were eut upon plaintiff's lands, and were therefore within the 
Contract, It appears from the entire évidence that before and at 
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the date of the contract the défendant was engaged in running logs 
for the plaintiff without regard to the ownership of the land from 
which they were eut. After the date of the contract the plaintiff 
delivered ail logs by Mm owned, to be driven the same as he had 
done before the date of the contract. Taking the entire évidence of 
the contract, it cannot be otherwise than that the défendant knew 
it was receiving ail the logs owned by plaintiff, regardless of the 
lands from which they were eut. It must hâve known that plaintiff 
had been accustomed to purchase stumpage and logs from other 
landowners. It knew that the plaintiff was not engaged in driving 
and booming logs, and therefore ail of his logs, no matter whence 
procured, must pass into its possession, and be driven by it. With- 
out question or objection, it received ail the logs belonging to plain- 
tiff, and chargea and was paid the one price therefor. When this 
suit was before the court upon demurrer, the défendant took the 
position that, so long as the contract was in force, it would be 
obliged to receive and care for ail logs delivered by plaintiff, not 
exceeding the yearly limit of 25,000,000 feet, so long as plaintiff 
could procure logs from any sources that were tributary to the 
Chippewa and Flambeau rivers. There is nothing in the évidence 
tending to show that the plaintiff ever represented or stated that 
the logs placed in the waters of the named rivers were eut only 
upon lands owned by the plaintiff at the date of the contract. The 
logs placed in the rivers were ail taken possession of by the défend- 
ant company; were driven, brailed, and rafted by it; and the bills 
for services were made ont by it, and the same were paid by plain- 
tiff. If it was the intent of the défendant company to make a différ- 
ence in the rate charged for the logs eut from lands other than 
those owned by the plaintiff, it should hâve done so when the serv- 
ices were rendered. There is nothing in the history of the case, as 
developed in the évidence, that would justify the finding that the 
plaintiff had misled the défendant company, or that the action of 
the latter in driving ail the logs owned by plaintiff, and charging 
the contract rates therefor, was induced by any lack of knowledge on 
itâ part of the actual situation of aflairs. I therefore hold that 
the défendant company has failed to prove its counterclaim, and 
it cannot set off against the damages of the plaintiff any further 
charge for driving, handling, and delivering the logs by it received 
and delivered prier to April 4, 1889. 

This brings us to the question of the quantity of timber which the 
défendant company wrongfvdly refused, in April, 1889, to receive and 
handle under the contract. A preliminary question arises upon the 
proposition that the scale books offered in évidence by the plaintiff 
are not compétent, not being the best évidence upon the point of the 
quantity of logs eut from plaintiff's land. The évidence shows that 
as the logs are eut in the woods they are scaled — that is, measured 
to ascertain their contents — by persons known as "camp scalers," 
and the measurements are entered upon cards. At the close of the 
day the measurements thus taken are entered upon the scale book. 
From time to time, inspectors visit the camps, and verify the con- 
tents of the scale books by counting and remeasuring a. sufflcieht 
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portion of the logs to satisfy them of the correctness of the bocks. 
-If errors are detected the book is corrected. Aiter veriflcation and 
correction by the inspectors, the Scale book is sent to the owner of 
the logs, and payment is made to the lOg cutters and handlers accord- 
ing to the contents of the book, which is thus made the évidence upon 
which the owner of the logs must inake payment to his employés. It 
is clearly to the interest of the logOwner that thèse scale books sball 
not show the cutting of any greater number of logs than the facts 
wiU justify. The mode by which the entries are made on the scale 
book ia such as to assure accuracy therein. The parties who eut 
and haul the logs, and the owner, who is to pay for the cutting and 
hauling, act upon the contents of the books, and deem them to be 
proper évidence of the facts thereiû stated. That which is received 
and acted upon by persons engagëd in any line of business as com- 
pétent évidence is ordinarily admissible when the same fact be- 
comes a matter of inquiry in judicial proceedings. It would seem, 
therefore, that the scale books should be admitted in évidence, un- 
less it appears that there is bettér évidence within the power of plain- 
tiff to produce. It is said that the camp scalers should hâve been 
hunted up, and their testimony be introduced, in order to show the 
number of logs, and the contents thereof, eut on plaintifE's land dur- 
ing the time in controversy. What is sought to be proved is the re- 
suit, in number and quantity, of the logs eut When the scalers 
made the count and measureiueiit, two records thereof were made,^ — 
one in the memory of the scaler, thé other in the scale book. Which 
is now the best évidence? Years hâve elapsed. The entries on the 
scale books remain unchanged. They are now just what they were 
when originally made. X3an the same be said of the record made 
upon the memoiy of the scalers? If the scalers had been produced 
and had testiâed that in the years past they had counted and meas- 
ured a large quantity of logs, and had at the time entered the résulta 
upon scale books prepared for the purpose, and that, as they now 
remembered it, the number and quantity wère so and so, but, upon 
the production of the scale books, they showed a différent quantity 
and measurement, which «should control? The rule requiring thie 
production of the best évidence of which the case is susceptible is 
intended to guard against fraud and mistake, and to aid in arriving 
at the truth. That évidence which is the least liable to mislead is 
the best évidence; and it cannot be maintained that there is more 
reliable évidence of the number and quantity of the logs eut upon 
plaintifE's land than the scale books wherein the entries were made 
from day to day by the camp scalers, and which were revised and 
corrected by the inspectors. The books were properly identifled, 
and the inspectors who revised them at the différent camps testifled 
to their correctness; and, under thèse circumstances, I hold that the 
books cannot be éxcluded upon the ground that it appears that there 
is better évidence adducible upon the question of the number and 
quantity of logs eut by plaintiff, and placed in the waters of the Chip- 
pewa and Flambeau rivers. According to the entire évidence, it ap- 
pears that at the date of the contract, to wit, August 23, 1882, there 
were then in the streams logs, which the défendant was bound to 
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handle, under the contract, to the aœount of 14,901,430 feet The 
total feet afterwards placed in the streams, from ail sources, up to 
and includlng the season of 1890-91, was 134,038,390 feet, according 
to the bank ^cale measurement. It is strenuously claimed on behalf 
of the défendant that owing to the loss of logs, from varions causes, 
and différences in the mode of scaling, the measurement at the time 
of delivery, which is known as the "boom scale," wUl always fall 
short of the bank scale, and that a déduction of 12^ per cent, 
from the bank scale sbould be made therefor. That some al- 
lowance should be made for lost logs, and the like, cannot well 
be denied; but I think the estimate of 12^ and 15 per cent., made by 
some of the witnesses, is entirely too high. If an allowance of 5 per 
cent, is made, to cover ail the différences that should be reasonably 
expected to exist between the bank and boom scales, in my judgment, 
it would not be far froin the correct percentage of différence. Mak- 
ing a 5 per cent, déduction, it foUows that, of the 14,901,430 feet of 
logs in the streams at the date of contract, there should be delivered, 
at boom scale, the amount of 14,225,859 feet Of the total amount 
of 134,038,390 feet of logs put in the streams after the date of the 
contract, about 73 per cent, thereof were eut from lands owned by 
plaintiff at the date of the contract, or the sum of 97,848,024 feet, 
at bank scale. At the date of the breach of the contract, to wit, 
April 4, 1889, there was standing, uncut, on plaintiff's land, 3,869,000 
feet of pine timber, at bank scale. The aggregate of thèse two 
amounts, or the sum of 101,717,024 feet, repre«ents the timber eut, 
bank scale, covered by the contract, in addition to that in the streams, 
as above stated. Eeducing this aggregate to boom scale, by sub- 
tracting 5 per cent, we hâve the sum of 96,631,173 feet, which, 
added to the 14,225,859 feet in the streams at date of the contract, 
gives us the final total of 110,857,032 feet as the amount of timber 
covered by the contract at boom scale, and which the défendant was 
bound to drive, handle, and deliver at contract priées. It is ad- 
mitted that, of ail the logs taken possession of by défendant, there 
was delivered up to April 4, 1889, at boom scale, the sum of 93,997,580 
feet, being logs derived from ail sources; and, as the estimate is that 
73 per cent, of the total came from lands owned by plaintiff at the 
date of the contract, it follows that 73 per cent of the total delivery, 
or the sum of 68,618,233 feet, is to be credited as delivered under the 
contract, leaving a différence of 42,238,799 feet, upon which the 
plaintiff has or will be caUed upon to pay priées exceediug those 
named in the contract. The excess charged for driving, brailing, 
and scaling amounts to 38^ cents per 1,000 feet, from which is to be 
deducted the contract price of $250 per year for driving. It is also 
admitted that in 1889 the plaintiff paid an extra 5 cents per 1,000 
for brailing 7,005,490 feet, or the sum of |350.27. Thus we flnd that 
the excess of 38| cents per 1,000 on the total amount of logs not 
driven and handled under the contract, to wit, 42,238,799 feet, 
amounts to $16,261, from which is to be deducted the sum of $1,000 
for four years' driving at the contract price of $250 per year, the dif- 
férence being $15,261 to which must be added the $350.27, excess 
paid in 1889, thus giving a final total of $15,611. As part of the pay- 
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meitts are yét to be mad«, it is probably lair to date tlie âBowance 
of iaterest irom the commencement of the suit, to wit, Noyember 
29, 1889; or, in round numbers, intéïêet will be allowed for four 
years and four montlis, niaking the total amount of damages $19,- 
669.85, It was admitted on the trial that of the charges in excess 
of the «ontract rates, wMch are allowed as damages, there is due the 
défendant comipany the sum of 13,460; and as plaintiff, having 
been allowed damages for this excess, is bound to pay them to the 
défendant, the amount shOuld be deducted from the total damages 
as above stated, thus leaving a net sùm due plaintiff of $16,209.85, 
for which judgment in his favor is ordered against défendant. 



CI/EVELAND, q., 0. & ST. L. RY. 00. T. ZIDBR. 
, (Circvdt Court of Appeals, Seventh Circuit May 1, 1894.> 

No. 12T. 

1. APfÈAi,— Gbkbkal Exception to Charge. 

: : Tîudeè à rule of court requlring a party excepting to a charge to state 
distioQtly the Several matters of law to whicli he excepts, objections to 
instçuiftipns giyeu canaot be cousidered ou a gênerai exception to the 
charge as an aitlrety. 

2. Samé— GbIjeral ExoEPTioîT TO Refusal oï' Instructions. 

Au exception to the refusai of "each and ail" of instructions requested, 
consisting of a séries of propositions submitted as one request, is not 
available, 

3. CusTOM AND, Usage— Négligence— Railkoad Cae on Sidb Teack. 

An employé of a car company, worliing on one of its cars placed on 
the side track of a rallroad, was Idlled by the railroad company's switch- 
ing engine running into the car. In an action against the rallroad com- 
pany tlierefor, the complaint alleged that the car company's unflnislied 
cars were accustomed to be placed, wlth defendant's knowledge and con- 
sent, on its side tracks, to be there flnlsbed and made ready for shipment. 
Edd, that évidence of an agreement between the companles for the use 
by the car company of the side tracks as a dellvery track, but not for 
constnicting or completing cars thereon, was Immaterlal, as it was not 
Inçonslstent wlth the alleged custom, and the rallroad company would 
bé bound to act in référence to such custom, whether it orlglnated In an 
agreement or grew up Independently. 

i. BAME— DtTTY TO GiVB NoTICE OF DanGBE. 

Whether, imder the circumstances, deceased should hâve given notice 
to the men in charge of defendant's engine of his belng at work on such 
car, was a question for the jury; and, in vlew of the alleged custom, the 
présence of new cars on the track might be consldered a sufflclent noti- 
flcatlon, durlng the ordinary hours of labor, that workmen were probably 
engaged on them. 

In Error to the Circuit Court of the United States for the South- 
ern District of Hlinois. 

Action by Alcinda O. Zider, administratrix of the estate of Henry 
A. Zider,- deceased, against the Cleveland, Cincinnati, Chicago & 
St Louis Rail'Way Company, for causing the death of plaintiff's in- 
testate. The jury found a verdict for plaintiff, and judgment was 
entered thereon. Défendant brought error. 

This was an action by the défendant in error against the plaintiff in error 
for the beneflt of the wldow and minor children of the intestate, whose death 
is alleged to hâve been caused by the négligent and wrongfiil acts of the 



CLEVBLANÎ), C, C. & ST. t. RY. CO. V. ZIDEE. 909 

servants of the raiiway company. The action was commenced in the circuit 
court of Montgomery county, 111., and removed thence to the court below, 
which, upon the verdict of a jury, gave the plaintlfC judgment for $5,000. 
According to the averments of the complaint, the deceased was an employé 
of the Litchfleld Car & Machine Company, a corporation engagea in the man- 
ufacture of rallway cars at Litchfleld, upon premlses adjoinlng the defend- 
ant's rallway, there belng upon the grounds of the car and machine company 
raiiway traclis connected wlth the side tracks and main tracks of the rallway 
company. Unfinished cars manufactured by the car and machine company 
were accustomed to be placed, wlth the knowledge and consent of the de- 
fendant, upon Its side tracks, to be thére finished and made ready for shlp- 
ment on the defendant's'road; and it Is charged, in substance, that while the 
plaintlfTs intestate was lawfully at work upon and under a car so placed 
for completlon, of whlch the défendant then and there had notice, the de- 
fendant, by its servants in charge of a switching engine, carelessly, and wlth 
great force and violence, ran the locomotive and cars thereto attached against 
the car tmder which the deceased was at work, causlng hls death, wlthout 
contributory fault on hls part. 

The Instructions of the court to the jury conta,lned the foUowing clause, 
upon which error has been assigned: "The important and controUing ques- 
tion in this case Is one of fact; and it relates to the notice or warning which 
should hâve been given by the defeudant's servants In charge of the engine 
and cars before drivlng or ninning the same in contact with and striking the 
new standing cars on the delivery track, on one of which deceased was at 
work when he was Injured. Before running Its engine or cars onto 
thls delivery track where deceased was at work, défendant should hâve 
given such signal or notice of warning as was- reasonably calculated to 
apprise the deceased of danger; and. If such signal or notice was given, 
then the défendant would not be llable; but. If it was not given, then the 
défendant would be liable. Whether or not it was given Is a piu-e question of 
fact, to be determined by you from ail the évidence which has been iatro- 
duced, either by the plalntiff or the défendant" 

The bill of exceptions, not conforming to rule 10 ot this court, shows only a 
gênerai exception to the charge as an entûrety. 

John T. Dye (Evans Woollen and James A. Connolly, of counsel), 
for plaintifE in error. 
James M; Traîtt and G. L. Zink, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEK, 
District Judge. 

WOODS, Circuit Judge (after making tlie foregoing statement). 
The objections to the instructions given cannot be considered, be- 
cause the proper exception was not taken. 

And under the décisions in Beaver v. Taylor, 93 TJ. S. 46, and 
Worthington v. Mason, 101 U. S. 149, the objection seems to be well 
made that the exception to the refusai of instructions is not avail- 
able, because a séries of propositions was submitted as one re- 
quest, and no exception taken to the refusai of any one of them 
severally. According to the bill of exceptions, "each and ail of 
the requested instructions the court refused to give, to which re- 
fusai the défendant then and there excepted." That is to say, there 
was one request, one refusai, and one exception. If it was iu- 
tended to save an exception to the refusai of a particular one of 
the 11 propositions offered, or to the refusai of each one of them 
separately and severally from the others, the bill of exceptions 
should hâve been framed accordingly. 

We are of opinion, however, that there was no error in refusing 
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any of the instructions asked. It is évident tliat, in instructing: 
tlie jury, the court proceeded upon the assumption that the plain- 
tiÉf in error had auÔiorized the car and machine company and it» 
employés to place unflnished cars upon its side track, and it is in- 
sisted on behalf of the défendant in error that the évidence to that 
effect was without conflict and clear; but in the brief for the plain- 
tifif in error it is said "that there was évidence tending to prove the 
contrary, and the défendant company was at least entitled to hâve 
the question left to the jury, under such instructions as the first, 
flfth, and eighth, which were refused." No référence, however, 
has been made in the brief or otherwise to the pages of the rec- 
ord where that évidence is to be found, and without such aid we 
are neither bound nor disposed to search for it. The party who 
allèges error must demonstrate it. It is insisted, however, that 
the court exclu ded testimony touching the subject, which, if ad- 
mitted, would hâve shown that the car and machine company were 
entitled to use the side traçk of the défendant only for the purpose 
of delivering completed cars. The plaintiff in error, as the record 
shows, oflfered to prove by its agent Burtner "the existence of an 
agreement between himself, as représentative of the C, C, C. & 
St. L. B. B. Co., and Mr. Maris, superintendent of the Litchfleld 
Car and Machine Company, giving that company the right to use 
thls track as a delivery track for their cars when completed; and 
that such agreement did not embody the right to use the track 
for the pnrpose of constructing or completing cars thereon." But 
if the agreement had been proved, as proposed, it would hâve pre- 
sented or implied nothing inconsistent with the custom of flnish- 
ing upon the track cars which had been placed there for that pur- 
pose before they were ready for delivery to the défendant, for its 
own use or to be transferred to other roads. The parties were 
bound to act in référence to that custom, whether it orlginated in 
an agreement or grew up independently. If, therefore, the rejected 
évidence had been admitted, it ought not to hâve affected the re- 
suit. It is to be observed, too, that the proffered évidence and the 
preliminary statements of the witness, as they appear in the record, 
do not show when the agreement was made, or that it was in force 
when the wrong complained of was committed. 

The second of the instructions requested is faulty in assuming 
that, under the circumstances developed in évidence, the plain- 
tifl's intestate sbould hâve given notice, by signal or otherwise, to 
the men in charge of défendant'» locomotive, of his being at work 
upon one of the cars on the track, when, at most, that was a ques- 
tion for the jury; and also in assuming that, in the absence of such 
notification, the défendant was under no duty to apprehend the 
présence of the plaintifif in tte place of danger, and to avoid harm- 
ing him. In view of the custom which prevailed of putting incom- 
plète cars on the track to be flnished while standing there, the jury 
might hâve considered the présence of new cars on the track as a 
suflacient notification during the ordinaiy.hours of labor that work- 
men were probably engaged upon the cars, and were entitled to 
warning of any movement affecting their safety. 
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Objection was made to "statements made hj counsel for the 
plaintifE in regard to testimony claimed by counsel for the plain- 
tiff to be in évidence;" but, while the record shows the subject, it 
does not show the substance or character of the statements com- 
plained of, and for that reason présents no question for our con- 
sidération. 

It was not material error to refuse the request to instruct the 
jury that it had nothing to do with the conduct of the defendant's 
engineer on any other occasion than the one in question. The 
jury was instructed with sufiftcient clearness that, in order to be 
entitled to recover, the plaintiff must hâve proved the défendant 
guUty of the wrongful acts of négligence or default set forth in the 
déclaration, and it is not to be supposed that in that respect the 
jury could hâve misapprehended the issue. 

By adducing testimony in its own behalf, the plaintiff in error 
waived its exception to the overruling of its motion that the évi- 
dence adduced in behalf of the plaintiff in the action be withdrawn 
from the jury, and a verdict directed in behalf of the défendant 

The judgment below is afQrmed. 



AUBTJKN SAV. BANK V. HATES. 

(Circuit Court, N. D. New York. May 17, 1894.) 

Insolvbnt NationaIi Bank— Pbkfehence dp Savings Bank— Fédérai. Ques- 
tion. 

The question whettier a savings bank sliould be paid in fuil by an in- 
solvent national bank, pursuant to tbe state law (Laws N. Y. 1882, c. 409, 
i 282; Bank v. Davis, 26 N. Y. Supp. 200, 73 Hun, 357), or pro rata, as 
provided by the Revised Statutes (sections 5236, 5242), held, upon a motion 
to remand, to be a contre versy "arlsing under the laws of the United 
States." Tehan v. Bank, 39 Fed. 577, distinguished. 

This was an action by the Auburn Savings Bank against Frank 
N. Hayes, as receiver, etc., originally commenced in a state court. 
The plaintifE now moves to remand. 

Underwood & Storke, for the motion. 
Bacon, Briggs, Beckley & Bissell, opposed. 

COXE, District Judge. The plaintiff is a savings bank and had 
a deposit of $19,700 in the First National Bank of Aubum at the date 
of its suspension. This action was commenced in the suprême court 
of New York to recover the balance due upon said deposit after ail 
dividends hâve been paid. The défendant, who is receiver of the in- 
solvent bank, removed the action to this court The plaintiff now 
moves to remand. 

Section 282, c. 409, Laws N. Y. 1882, gives a préférence to savings 
T>ank8 having deposits in insolvent banks. The state court bas de- 
cided that this law, as re-enacted, is applicable to national banks. 
Bank v. Davis, 73 Hun, 357, 26 N. Y. Supp. 200. Section 5236 of 
the United States Revised Statutes provides for the payment of 
ratable dividends to the creditors of insolvent national banks on ail 
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claims projperly proved or adjudîcated, and section 5242 proMbits 
préférences. The question, then, is wliètlier the plaintiff shali be 
paid in full pnrsuant to the state law, or pro rata as provlded 
by the sections of the Revised Statutes referred to. This, it seems 
to me, is a controversy "arising nnder the laws of the United 
States." Were it net for the state law, the plaintiff would, of 
course, be paid ratably with the other creditors. Whether or not 
the state can legislate in this manner with référence to national 
banks is à question which the fédéral courts and not the state courts 
should décide. To give the state courts sole jurisdiction to déter- 
mine whether state législation is in conflict with the national bank 
act would, to say the least, tend to throw the national system into 
confusion. The doctrine of Tehan v. Bank, 39 Fed. 577, is hardly 
applicable to the présent cause. In the Tehan Case there was no 
fédéral question beeause the rule of thé common law applicable to 
that controversy was controUing alike upon the state and United 
States courts. Hère on the contrary the construction of a United 
States statute is involved. The plaintiff may be right as to the in- 
terprétation of this statute, but that its construction is involved 
there can be no doubt. Whatever défense the défendant has dé- 
pends upon the sections referred to, The question presented by this 
motion is not what the construction of thèse sections should be, 
but whether the state courts or the United States courts should 
oonstrue them. I am of the opinion thjat this power belongs to the 
United States courts. Sowles v. Witters, 43 Fed. 700; Grant v. 
Bank, 47 Fed. 673 j Walker v. Richards, 55 Fed. 129. The motion 
is denied. 



MULTNOMAH COUNTÏ et al. v. ORBGON NAT. BANK et al. 

(Circuit Court, D. Oregon. June 1, 1894.) 

No. 2,091. 

Battks and Bankino—Insolvency— Préférence— CoTiirTT— Trusts. 

A coiinty whose funds are deposlted In a bank that falls has no préf- 
érence over other depositors, as to the bank assets, -where the identity 
of the funds deposlted by the county has been lost. San Diego Co. v. 
Califomia Nat. Bank, 52 Fed. 59, disapproved. 

Action by the county of Multnomah and the city of Portland 
against the Oregon National Bank and W. W. Catlin, its receiver. 

C. A. Dolph and John H. HaU, for Multnomah county. 

G. W. Hazen, for city of Portland. 

F. V. Holman and John M. Gearin, for défendants. 

BELLINGER, District Judge. This is a suit to decree cer- 
tain deposits of money made by the sherifE in the bank to be the 
property of the county, that such bank and its receiver hold the 
same as trustées for the benefit of the COunty, and that the county 
hâve a lien upon àU the moneys, choses in action, and other prop- 
erty in said t)ànk to the amount of $149,280.05, the. aggregate of the 
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deposits so made. The city of Portland intervened as a complain- 
ant, praying like relief with. the county, to secure the sum of |14,- 
574.65 of its funds, deposited in the bank by the city treasurer. 
Answers were flOied to thèse complaints, ail the material portions 
of which are excepted to. 

The vital question presented by thèse exceptions is the question, 
can the county and city whose funds hâve been wrongf uUy com- 
mingled with the funds of the bank, and paid out, secure a préfér- 
ence over other creditors or a lien on the property of the bank in 
the hands of an assignée? It is settled that a person may foUow 
and reclaim his property, wrongf ully appropriât ed by another, so 
long as he can flnd it. If its form has been changed, he may follow 
the substantial équivalent of his property, in whatever form. The 
property into which his own has been changed is impressed with a 
trust in his favor. But the great weight of authority is against 
any extension of the rule beyond this. The cases most relied upon 
by the complainants were those in the suprême court of Wisconsin, 
but, since the argument, défendant has caUed my attention to the 
case of Silk Go. v. Flanders (decided in the suprême court of Wis- 
consin in March of this year) 58 N. W. 383, which overrules former 
décisions upon this question, and déclares the doctrine that when 
trust money becomes so mixed up with the trustées' individual 
funds that it is impossible to trace and identify it as entering into 
some spécifie property, the trust ceases; that the court will go as 
far as it can in thus tracing and folio wing trust money, but when, 
as a matter of fact, it cannot be traced, the équitable right of the 
cestui que trust to follow it fails. The récent cases of Slater v. Ori- 
ental Mills (by the suprême court of Ehode Island) 27 Atl. 443, and 
Association v. Austin (suprême court of Alabama) 13 South. 908, 
are to the same effect. The case of Shields v. Thomas (suprême 
court of Mississippi) 14 South. 84, is similar to the présent case in 
its facts. The sherifl of a county, without authority, deposited in 
a bank, which shortly afterwards failed, taxes coUected by him, 
the oificers of the bank knowing the character of the +'und. The 
cash that came into the hands of the receiver of such bank was less 
than the amount of such fund, and it did not appear that the fund, 
or any part of it, came into the receiver's hands, either in its original 
form or as a part of the mass of the bank's assets. The court re- 
fused to make the payment of such fund out of the assets in the 
receiver's hands a charge upon such assets précèdent to the elaims of 
other creditors of the bank. Thèse are ail récent and well-con- 
sidered cases, and each of them contains a large number of citations 
in support of the conclusion reached. 

Among the cases against thèse authorities is that of San Di^go 
Co. V. California 3>rat. Bank, 52 Fed. 59, also a récent case. In this 
case Judge Ross says: 

"Tbe ordinary creditors became such voluntarily. They deposited their 
money with the bank with their eyes open. But the money of the complain- 
ant was deposited by Its offlcers and received by the bank, not only witliout 
the knowledge of the complainant, but contrary to law. To put the complain- 
ant on the same terms with the ordinary creditors is to make the former 
v.6lF.no.9— 58 
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share In a loss to whlch it dld not Toluntarily subject itself, and to give to 
the latter a share In money whlch never In equlty became the property of tlie 
bank. TWs Is certainly not Jnst." 

NôtWithstanding the respect in which I hold the opinion of Judge 
Eoss, I cannot adopt this view in the face of the cases that hold 
the other doctrine. The correctness of his conclusion as to the 
injustice of giving the gênerai creditors of the bank a. share in 
the money, which never in equity became the property of the 
bank, cannot be questioned. But this is not what happens in 
the cases under considération. It does not appear that the money 
for distribution inclùdes any part of that belonging to the in- 
voluntary creditor. If this did appear, the lien of Buch creditor 
would attach, and he would hâve his préférence. The fact that the 
mOney of such creditor or cestui que trust cannot be traced to the 
fund sought to be charged is the reason that the préférence is 
refused. If his money has been paid out, or has otherwîse disap- 
pearedj It would not be just that he should take, to the exclusion of 
the gênerai creditors 6f the bank, who are in no way responsible 
for the bank's delinquehcy, and whose deposits may comprise the 
«ntire fund which such creditor seeks to appropriate to his ex- 
clusive use. His so-called right of préférence, in other words, can- 
not in justice extend to the property of others. The theory of préfér- 
ence does not apply in thèse cases. There is no préférence by rea- 
son of an unlawful conversion. The so-called right to be preferred 
in the case of a wroûgful conversion is a right of ownership, — a 
right of property; a right which lays hold of the property whether 
in its original or in a substituted form; a right which follows the prop- 
erty so long as it can be ascertained to be the same piroperty or its 
prodact, and only doeS so because the property to be reached can be 
ascertained to be the same property or its product. When the means 
of asceirtainment of the identity of property or proceeds fail, the 
right fails. I thereforè conclude that neither the county of Mult- 
nomah nor the city of Portland is entitled to the préférence claimed. 
The exceptions to the answers, so far as they relate to the questions 
decided, are overruled. 



BOABD OF SUPBHVISOES OF PRESQUE ISLE OOUNTY et aL v. 

THOMPSON. 

(OlrciUt Court of Appeals, Sixth Circuit May 8, 1894.) 

No. 136. 

1. ScHOOL DisTBicTS— De Facto Cobpobation. 

ïhe exercise for many years, under an act for the incorporation of a 
scliool district, of ail the franchises and privilèges of such a corporation, 
constltutes the district a de facto corporation, under the law of Michigan; 
and its légal existence cannot be questioned, in a collatéral proceeding, on 
the ground that the act of incorporation was unconstitutional. 

a Samb— BxTBNT OF District. 

In the absence of constltutlonal restriction in that respect, the incorpora- 
tion of a school district containing 180 square miles is not invalid, al- 
though gênerai statutes provlde for organization of districts not to ex- 
ceed nihe sections in extent. 
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3. Samb— ScHooL Inspecïobs. 

Const MIch. art. 11, p 1, providlng for élection of towûshlp offlcers, among 
them a "townshlp clerk, who shall be ex officie school Inspeetor," does not 
render Invalid an act incorporatlng a school district, wtiich transfers part 
of ttie functions of snch school inspecter to a board to be elected by tbe 
people of the district. 

4. Same — Division of District— Appoktionmbnt of Debï. 

Part of the territory embraeed in a township constitutlng a school dis- 
trict was bevered therefrom, and organized into new townshlpa, by act 
of the législature; but by a subséquent act it was restored te the school 
district, and provision was made for detaching therefrom any of the new 
townships on apportlonment of the indebtedness of the original school dis- 
trict. Hdd that, unless apportionment was made as so provided, the new 
townships were liable to creditors of the original district for debts con- 
traeted while their territory was part of it, even though de facto school 
districts in such new townships continued the current administration of 
school afCairs. 

6. Same— Enforcbmbnt of Judgments against Districts. 

How. Ann. St. Mlch. 8§ 5109-5113, prescrlbing proceedings for collec- 
tion of judgments against primary school districts by the judgment créd- 
iter filing a certifled copy of the judgment with the tewn superviser, wlio 
shall proceed te assess the amount, apply to judgments against a district 
incerporated by an act which makes ail gênerai laws relating to primary 
schools applicable in the district; and a judgment créditer of such dis- 
trict, who has complied with those requirements, need not make the 
school board parties to proceedings for mandamus to compel payment, and 
require them to certify the judgments to the superviser, as required by 
such act for levy ef taxes to pay bonded indebtedness by Installments. 

6. Mandamus— Levy op Taxes to Pat Judgment against School District— 

Apportionment. 

A writ of mandamus to compel the Jevy of taxes, by several townships 
to pay judgments against a union school district, need not specify how ib ■ 
amount shall be apportioned between them, where the law prescribes thi 
mode of apportlonment. 

7. Same — Objections to Pétition— Writ of Eeror. 

An objection to a pétition fer mandamus, that it does not show that re- 
spondents were requested to perform the duty sought to be enforced, anrt 
refused to do it, is not available on writ ef errer, where, from clrcum- 
stances appearing in the record, a refusai to comply with such duty must 
be conclusively inferred against them, and where the objection is fir.st 
taken in their supplemental brief in the court of appeals. 

8. School Districts— Ofpicbrs— Service of Process. 

An act incorporatlng a school district provided for the élection ef a 
"président, secretary, and treasurer," whose powers and dutles otber than 
those specified should "severally be the same as those of the mrtderatoi-, 
assessor, and director" in dlsti'icts organized under gênerai laws. Hdd. 
that this imposed on the secretary the duties and powers of the assessor, 
including power to receive service of summons for the district, although 
the duties of the secretary, expressly defined in the act, corresponded with 
those of the director under the gênerai laws. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Michigan, 

This was a writ of error to reverse an order of the circuit court 
for the eastern district of Michigan directing the issue of a per- 
emptory writ of mandamus to compel the levy of a tax to pay three 
judgments against a school district in the county of Presque Isle, in 
Michigan. 
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Charles JEt Piompson, the plaintiff below, flled his peititlaii, avfîvring: Tliat 
hé haàreco-stesed in tfie court below three judgmentf, laggr^gatlng $8,297.08, 
against thiç.tlnjqiischool district of the township of iRbgers. in the county of 
Presque Isle. , That said Jndgments were recovered; in 1389 and 1801 upon 
bonds issued in 1871 by said school district under the authority of the législa- 
ture of Michlgan. That the said school district, in 1871, and at the time of 
fillng the pétition, embraced congressional townships, town 84, range 4 E.; 
town 34, range 6 B.r toWn 34, range 6 E.; town 35, range 4 E.; town 35, range 
5 E. That wheh the bonds were isBued thèse congressional townships were 
ail included wlthin the municipal toi*nship of Eogers, but that at the time of 
flllng the pétition they were parts of différent municipal townships, as follows: 
Town 84 N., range 5 B., constituting Belknap township; town 34 N., range 4 
E., constituting Bismarck township; town 35 N., range 4 B., constituting 
Moltke township; town 35 N., range 5 B., constituting part of Rogers town- 
ship; and town 34 N., Of range 6 E., constituting a part of Posen township. 
That the judgments were whoUy unpald. That on August 12, 1892, duly- 
certifled copies of the Judgments were served personally upon the supervisors 
of the above-named townships, and upon the clerk of Presque Isle county. 
That according to law ,the board of supervisors of said county would meet 
on Ocjtober 10, 1892, to levy taxes for the ensuing year, and that- the petitioner 
was jùstly apprehensive that the board would meet and adjourn without mak- 
ing provision to satlsfy the judgmeijits. The prayer was for a wrlt against 
the boaiPd bf supervisors of the county, the county clerk, and county treasurer, 
and against the supervisors and tô:çvn treasurers of the above-named town- 



The varions respondents flled différent answers, but the défenses made were 
the sàme. They denied the validity of the judgments. on the ground— First, 
that the union school district named as défendant had no légal existence, be- 
cause organlzed under an unconstitutional law; and, second, that the last 
of the threè judgments was not based on any service upon any proper offlcer 
of said alleged district. Second. They averred that the effect of the acts of 
1875 and 1879, whlch created the townships of Belknap, Moltke, Bismarck, 
Posen, and re-created the township of Rogers, was to remove aU thèse town- 
ships from the jurisdlctlon of the union school district, and to relieve them 
from llability for its indebtedness, and that, after their création, school Sys- 
tems were organlzed In the townships of Belknap, Posen, and Moltke and Bis- 
marck, under gênerai laws, without interférence by said union school district. 
Third. They averred that an act of the Michlgan législature, of 1885, pm-port- 
Ing and attempting to re-create and reorganize the Union school district of the 
township of Rogers, to consist of ail its original, and some addltional, terri- 
tory, was unconstitutional and vold. FoUrth. They averred that the assessed 
valuatlôn of property in the différent townships was not ûniform, and that it 
would be unjust to apportlon the tax in proportion to such valuation. 

The case was heard on the pétition and answers, and a peremptory writ 
was Issued, "commanding the board of supervisors to immediately convene 
and assemble, and charge against the townships of Rogers, Moltke, Bismarck, 
Posen, and Belknap, in said county, the sum of $8,297.08, with interest to the 
30th day of November, and costs of this proceeding, said costs being flxed at 

the sum of dollars and cents, and levy said amount upon lands 

and Personal property in the several townships." 

The act of 1871, establishlng the Union school district of the township of 
Rogers, in its first section, provided that the congressional townships already 
specifled above should "constitute one school district whlch shall be a body 
corporate by the name and style of Union School District of the Township of 
Rogers and by that name may sue and be sued, and shall be subject to ail 
the gênerai laws of the state, relative to corporations, so far as the same may 
be applicable; and such district shall hâve ail the powers and privilèges con- 
ferred upon school districts by the gênerai laws of this state, ail the gênerai 
provisions of whlch, relating to common or prlmary schools shall apply and be 
in force in said district, except such as' shaU be inconsistent with this act or 
with the by-laws and ordinances of the board of éducation hereinafter men- 
tioned, made in purusance of this act." The third section provided for the 
élection of a board of éducation of three trustées, who should elect from thelr 
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own number a président, secretary, and treasurer whose powers and duties 
should "severally be the same as those of the irioderator, assessor and dlrector 
in school districts organizèd under the gênerai laws of tliis state." By sec- 
tions 11 and 12, tlie board, when authorized by a vote of a majority of ttie légal 
voters at a meeting called for the purpose, was given power to purchase sites 
for school houses, and to build them, and to issue bonds ninning for 20 years 
to pay for the same. A statement of the sum thus borrowed was required to 
be flled with the supervisor, showing the amount to be ralsed each year; and 
it was made the duty of the supervisor to cause such sum "to be assessed on 
the real and Personal property of said district on the flrst gênerai tax roU 
thereafter made," and the township treasurer was glven the same power to 
coUect this as other taxes. 

By No. 80 of the Public Acts of Michigan bf 1875 (page 118), the counfy of 
Presque Isle was organizèd, or rather reorganized (see Ashley v. Board, 8 C. 
C. A. 455, 60 Fed. 55), and the townships of Presque Isle, Posen, Belknap, 
Moltke, and Rogers were created. The township of Bogers had been organ- 
izèd before 1871, but this act changea its territory by carving out of the orig- 
inal township the others above named. 

By No. 387 of the Local Acts of Michigan of 1885 (page 572), the act of 1871, 
establishing the Union school district of the township of Rogers, was amended. 
By the amendment, ail the original territory, and some additional congres- 
sional townships, were included in the district, and provisions were made for 
apportioning the indebtedness to new townships organizèd and detached from 
the school district. The substance and efCect of the act are fuUy stated in 
the opiniûn. 

In section 5109 (3), How. Ann. St., under the gênerai title of "Primary 
Schools," it Is provided that no exécution shall be issued against a school dis- 
trict, but that the judgment shall be coUected as follows: 

"Sec. 5110 (4). Whenever any final judgment shall be obtalned against a 
school district, if the same shall not be removed to any other coui't, the as- 
sessor of the district shall certify to the supervisor of the township and to 
the director of the district the date and amount of each judgment with the 
name of the person in whose favor the same was rendered and if the judg- 
ment shall be removed to another court, the assessor shall certify the same as 
aforesaid, immediately after the final détermination thereof against the dis- 
trict. 

"See. 5111 (5). If the assessor shall fail to certify the judgment as required 
In the preceding section, it shall be lawful for the party obtaining the same, 
his executors, administrators, or assigns, to file with the supervisor the certlfi- 
cate of the justice or clerk of the court rendering the judgment, showing the 
facts which should hâve been certified by the assessor. 

"See. 5112 (6). If the district against whom any such judgment shall be ren- 
dered, is situated in part In two or more townships, a certiflcate thereof shall 
be dellvered as aforesaid to the supervisor of each township in which such 
district Is in part situated. 

"Sec. 5113 (7). The supervisor or supervisors receiving either of the ceitifi- 
cates of a judgment as aforesaid shall proceed to assess the amount thereof, 
with interest from tlie date of the judgment to the time when the warrant for 
the collection thereof will expire, upon the next township assessment roU in 
the eolumn for school taxes; and the same proceedings shall be had, and the 
same shaU be coUected and returned In the same manner as other district 
taxes." 

Section 22 of Act No. 200 of the Session Laws of 1891, which prescribes the 
mode of levying and collecting ail taxes in Michigan, requires the board of 
supervisors, at their October session in each year, to examine the assessment 
rolls in each township of the county, and adjust and equalize the valuations 
of real estate in each township so that they shall be upon a imiform and equal 
estimate; and then the rolls are to be dellvered to the supervisor, to be flled 
In his office. By section 24, the supervisor of each township is required to file 
with the county clerk ail certlficates showing taxes to be raised for township, 
school, hlghway, drain, and other purposes before the annual October meeting 
of the supervisors. By section 25, the board of supervisors is required to ex- 
amine the certlficates showing the moneys to be ralsed for township, school, 
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and other purposes, and détermine whether the same are In proper form, and 
légal. They are requlred to direct that such amounts proposed to be raised 
as are autborized t>y law shall be spread on the assessment rolls of the proper 
townshlps. 

Section 27 reqiilres each superviser to proceed and assess the taxes appor- 
tioned tq hls to-wnshlp in proportion to the valuatlon entered by the board of 
Bupervisbrs In the assessment roU of the townshlp of the year. By section 28, 
the snpérvjsor Is requlred to deliver the assessment roll thus prepared, and an- 
nex a warrant, signed by bim, commanding the townshlp treasurer to collect 
the taxes assessed therein. 

Atkinsoii & Carpenter, for plaîntiffs in error. 
Henry M. Duf9eld, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and BAER, District 
Judge. 

TAPT, Circuit Judge, after stating the case as abore, delivered 
the opinion of the court. 

Thé fifst objection to the issuance of the writ is that the défend- 
ant named in the judgment, the Union school district of the town- 
shlp of Eogers, is nothing but a name, and has no corporate exist- 
ence. Therefore, it is said that the judgment is a nuUity, and can- 
not be ènforced by levying taxes, or in any other way. The exist- 
ence of the district is denied on the ground that the act purporting 
to create it was unconstitutional. The district, for five years at 
least, exercised ail the franchises and privilèges of such a corpora- 
tion thronghout the territory embraced by its act of incorporation; 
and that, tço, without any objection from those who lived in the 
congressipnal townships, which were, in 1875, created into separate 
municipal townships. Moreover, since 1871 until the présent time, 
the district has exercised its franchises in so much of its original 
territory as remained in the township of Eogers after Belknap and 
the other townships were set ofl f rom it. This constitutes the dis- 
trict a de facto school district, under the law of Michigan, what- 
ever the irregularities in its origin; and its légal existence after 
this lapse of time cannot be questioiied, espeeially in a collatéral 
proceeding, like that of a suit for a debt. Section 5037 of Howell's 
Annotated Statutes provides, among other things, that "every 
school district shall in ail cases be presumed to hâve been legally 
organized when it shall hâve exercised the franchises and privilèges 
of a district for a tenu of two years; and such school district and 
its offlcers shall be entitled to ail its rights and privilèges and im- 
munities and be subject to ail the debts and liabilities conferred 
upon school districts by law." School Dist. No. 3 of Everett Tp. 
V. School Dist. No. 1 of Wilcox Tp., 63 Mich. 51, 29 N. W. 489; 
Stockle v,^ Silsbee, 41 Mich. 615, 2 N. W. 900; Clément v. Everest, 
29 Mich. 19; Fractional School Dist. v. School Inspectors, 27 Mich. 
3. The foregôing statute and authoritîes hâve application to pri- 
mary school districts esfablished by school inspectors under gênerai 
laws. The flrst section of the act, creating the district whose ex- 
istence is hère in question, made ail gênerai laws relating to primary 
schools applicable to it, and so would seem to bring the district 
within the sayjiiig operatidn of the statutory limitation. But the 



BOABD or BUPEEVISOES V: THOMPSON. 919 

statute is merely declaratory of a principle established by the su- 
prême court of Michigan before its enactment. People v. Maynard, 
15 Mich. 463; Stuart v. School Dist., 30 Mich. 69. In the last case, 
which was a suit to enjoin a tax, brought by a taxpayer, the powers 
exercised by a school district under a spécial act were attacked 
on the ground that the act had not been passed with constitutional 
formalitiés. The suprême court, speaking by Mr. Justice Cooley, 
held that while section 5037, above quoted, did not, in terms, apply, 
it was, in principle, strictly applicable. In the case of Ashley v. 
Board, 8 C. C. A. 455, 60 Fed. 55, where the défense to a suit against 
a county on bonds was that when the bonds were issued the county 
had no existence, because the law organizing it was unconstitutional, 
this court held that, if there was a county de facto, its illégal origin 
and organization could not be used to impeach its obligations. Judge 
Severens, speaking for the court, summed up our conclusions as 
follows: 

"But it is needless to multiply authoritles. They are substantlally, if not ail 
together, agreed upon the proposition that when a municipal body has as- 
sumed, under color of authority, and has exercised for any considérable period 
of time, with the consent of the state, the powers of a public corporation, of a 
kind recognized by the organic law, nelther the corporation nor a private par- 
ty can, in private litigation, question the legality of its existence." 

Without respect, therefore, to the validity of the law of 1871, it 
is manifest that there was an actual corporate entity, against which 
judgment could be rendered. Against what territory it could be 
enforced is, of course, a différent question. 

But, even if the question is open, we hâve no doubt that the act 
of 1871, creating the Union school district of the township of Eog- 
ers, was constitutional. It is first said that it was of too large ex- 
tent, because it contained 180 square miles. The provisions in the 
constitution of Michigan with refei'ence to school districts are sec- 
tions 4 and 5 of article 13, as follows: 

"Sec. 4. The législature shall within flve years from the adoption of this 
constitution provide for and establish a System of prlmary schools whereby a 
school shall be kept without charge for tuitlon at least three months in each 
year In every school district in the state and ail Instructions in said school 
shall be conducted In the English language. 

"Sec. 5. A school shall be maintalned in each district at least three months 
în each year. Any school district neglecting to maintain such school shall be 
deprived for the ensuing year of its proportion of the income of the prlmary 
school fund and of ail funds arising from taxes for the support of schools." 

Hère there is obviously no restriction în respect to the size of the 
school district. That is left wholly to the législature. It is true 
that, before and after the adoption of the présent constitution of 
Michigan, the General Statutes provided for the organization of 
«chool districts by the people, which were not to exceed nine sec- 
tions in extent (Simpkins v. Ward, 45 Mich. 561, 8 N. W. 507), but 
ît would be most unwarranted to construe such a législative 
policy to be a constitutional limitation. No décision of the suprême 
court of the state has been cited which justifies it. On the con- 
traî-y, that court seems to hâve recognized that the power of the 
législature, in creating school districts of large size by spécial act, 
is unlimited. 
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In (Johnston v, Cathro, 51 Mich. 80, 16 N. W. 241, the question was 
of the ralidity of a tax imposed upon property in the unorganized 
territory of Montmorency county, as part of the school district of 
Long BÂpids. The validity of the tax was asserted under an a:ct to 
incorporate the public school district of the township of Long Rapids ; 
and it was held that the school district thus createdby a spécial act 
included, not only the township of Long Eapids, in Alpena county, 
but also aU the territory of the adjacent county of Montmorency, 
which had previously been attadhed to the township of Long Eapids 
for judicial and other purposes, and that the tax should be assessed 
against it ail. 

Another section of the constitution (section 1, art. 11) is cited to 
show the inralidity of the act of 1871. That section provides that: 

"Tbère shall bo electetî annually on the flrst Monday of April, In each organ- 
îzed td^Wiiship, one superviser, one township clerlc, who shall be ex officie 
school inspecter, one commissiener of highways, one township treasurer, and 
one overseer of hlghways for èach highway district, whese powers and duties 
shaU be prescribed by law." 

It is said that the suprême court ôf Michigan has construed this 
article to prevent any legislatioh which shall deprive the ofQcers 
named in the section of functions ordinarily discharged by such 
ofScers, and that, as scihool inspèctors pbssess authority in relation 
to schools within the township, this act of 1871, which takes awaj" 
much of the authority of school inspèctors, and places it in a new 
board of éducation, is void. The cases referred to are those of 
Hubbàrd T. Springwëlls, 25 Mich. 156 J AUor v. Wayne Co., 43 Mich. 
102, 4 N. W. 492; Board of Park Com'rs v. Common Council of Dé- 
troit, 28 Mich. 228-229. AU that those cases hold is that under the 
constitution of Michigan, as shown by the section above quoted, 
and others, it îs a cardinal principle that local m,atters in town- 
ships, cities, and villages shall bè under tlie discretionary control 
of offlcers selected by the people of the local municipaiity, and not 
of offlcers appointed by state authority. This act of 1871 did not 
deprive the school inspèctors of Eogers township of ail their func- 
tions in that township, and, even if it did curtail them somewhat, 
it transferred them to a board of trustées elected by the people of 
the district. In Saginaw Tp. v. School District No. 1, 9 Mich. 540, 
the suprême court were not disposed to question the validity of the 
establishment of a schopl district in the city of Saginaw, in which 
the township inspèctors exercised no authority whatever, but ail 
control was lodged in three school Inspèctors elected by the new 
district. And so in School Dist. r. Dean, 17 Mich. 223, the right of 
the législature, by spécial act, to reduce and materially modify the 
functions of township school inspèctors, was upheld. 

The second objection to the writ pf mandamus is that the act of 
1871 was repealed by the act of 1875, establishing the county of 
Presque Isle, and organizing Belknap, Bismarck, Posen, and Moltke 
townships ont of territory embr^ced within Eogers township and 
the union school district This act is said to hâve so broken up the 
union school district that there is no organization left to answer 
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for its obligations. The new Rogers townsMp is said not to be the 
successor of the old. 

In People v. Ryan, 19 Mich. 203, it was held that the organ- 
ization of a new township severed its territory from the school dis- 
trict within whicb it was formerly embraced, and that there was 
no gênerai principle of law which charged the property within the 
new townsMp with the obligation to pay the debts of the old school 
district created before the séparation, but that there must be 
spécial législation to create such a liabUity. It may be conceded that 
the act of 1875 had the effect to sever from the Union school dis- 
trict of Eogers the territory included in the new townships, and 
to limit its extent to the township of Rogers, as newly deflned. 
Moreover, it is too weU settled for discussion that where territory 
is taken from one municipal corporation, and is attached to or 
created into another, the liabilities of the old corporation do not 
foUow the severed territory, unless there is some spécial législation 
effecting such a resuit. The old corporation remains liable for 
the whole debt It is only when the entire territory of one munie- 
ipality is absorbed by another that the debts of the extinguished 
corporation are necessarily assumed by the absorbing municipality. 
Mt. Pleasant v. Beckwith, 100 U. S. 514; Tumbull v. School Dist., 
45 Mich. 496, 8 N. W. 65; Maltz t. Board, 41 Mich. 547, 49 N. W. 
920; Halbert v. School Dist, 36 Mich. 421; Brewer v. Palmer, 13 
Mich. 104. It therefore foUows that unless, in the act of 1885, there 
is some spécial législative provision by which the townships set 
off by the act of 1875 were made liable for the union school district 
debts, the remedy of the judgment creditor in this case is against 
the township of Eogers alone. 0f course, the contention that the 
présent township of Rogers is not the same as the old township 
corporation of the same name cannot be sustained. 

The first section of the act of 1885 is as follows: 

"Section 1. The people of the state of Michlgan enact, that act niimber four 
hundred and eight of the Session Laws of Bighteen Hundred and Seventy-One, 
entitled 'An act to organlze the Union School District of the Township of 
Rogers,' be amended In section one, that a new section be supplied and added 
to stand in the place of section nineteen (19) and that two sections be added 
thereto, to be known as sections twenty and twenty-one, and that the act so 
amended shall read as follows: Section 1. That township thirty-four, ranges 
four, flve and six east, and township thirty-flve north of ranges four and five 
east, and township thirty-six north of ranges two, three, four and five east, 
and township thirty-seven north of ranges two east, which are now embraced 
In the limits of what is now known as the township of Rogers in the coimty of 
Presque Isle, constltute one school district, which shall be a body corporate 
by the name and style of the Union School District of the Township of Rogers, 
and by that name may sue andbe sued and shall be subject to ail the gênerai 
laws of this state relative to corporations so far as the same may be applica- 
ble; and such district shall hâve ail the powers and privilèges conferred upon 
school districts by the gênerai laws of this state, ail gênerai provisions of 
which relating to common or primary schools shall apply and be in force in 
said district except such as shall be inconsistent with this act, or with the by- 
laws and ordinances of the board of éducation hereinafter mentioned, made 
in pursuance of this act" 

The effect of this act was to restore to the union school district 
the territory taken from it by the organization of the new townships 
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by Ihe act of 1875. The extent of the district, as above defined, cer- 
tainly inclùdés ail tiÉie tèrritOry bo set off. Bût it is sàid thé act 
was inop^rative bçcause it was evidently passed by the législature 
in ignorance that the new to^ûships had bèen set off, and new 
schpol districts organized in them. This is an assumption which 
cannot be sustaihéd. The purpose of the act was twofold — First, 
to includé in the union school district some new territory in the 
new township of Bogers; and, second, to make provision by which 
the debta incurred by the union school district should be borne 
by ail the territory within its limita when the debt was incurred. 
Accordingly, section 19 was added to the act, as foUows: 

"Whenever any township now or hereafter to be organized, wholly or in. 
part, ft-9m the territory embraeed In such school district, and from said town- 
ship ôf ïtogeTs; shall by resolution of its own board déclare that it deems 
it expédient to hâve its territory detached from said school district the same 
shall be detached and set ofC therefrom upon the conditions contained in sec- 
tion twenty of this act being complied with." 

And section 20 provided the machinery for apportioning the in- 
debtêdness in the proportion that the assessed valuation of the ter- 
ritory detached bore to that of the entire territory of the district at 
the time of the séparation, and for coUecting the sum thus found 
due from the new township, which was required to raise it by taxa- 
tion, àhd pay it to the union school district in flve annual install- 
ments. The language of section 19 is most signiflcant: "Whenever 
any township now • ♦ • organized ♦ « • deems it expé- 
dient to hâve its territory detached from said school district, the 
same shall be detached upon the conditions" set forth in section 20. 
Such language could hâve application only to the townships of 
Belknapy Bismarck, Moltke, and Posen, because they only satisfy 
the description. Until the conditions are complied with, the ter- 
ritory remains in the union school district. This is the necessary 
implication. But it is said the school districts of the new town- 
ships bave entirely ignored this law, and it bas no effect, because 
the territory is actually detached in de facto school districts, and 
has been for flve years since the passage of the act, and for ten 
years before. The object of the act was not to disturb the new 
school districts, so much as to make the new townships provide 
for the indebtedness which they left for the old school district 
with diminished resources to pay; and we are not inclined to de- 
f eat that object of the act by periuitting those whom it was intended 
to cover to completely nullify it. We can give effect to it by hold- 
ing that the resuit of the act is to keep within the territory of the 
old union school district the townships set off from Rogers town- 
ship, for purpbses of taxation, to pay the debts due when the sever- 
ance took place, or, in other words, that the necessary implication 
from the act is that any territory set off from the union school dis- 
trict is liable to its creditors for débts contracted when a part of 
it, as if stiU a part of it, unless provision for their payment was 
made by the mode provided in section 20. 

We are aware that it has been held by the suprême court of 
Michigan that where territory has been set off from school dis- 
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tricts under a law enjoinîng the ofacers of the t\^?o parts to appor- 
tion the îndebtedness, and the ofQcers hâve failed in their duty, 
the creditors hâve no recourse, except against the old district. 
The conclusion is based on the ground that the right of recovery 
by apportionment belongs to the old district, and not to the cred- 
itors. Turnbull v. School Dist, 45 Mich. 496, 8 N. W. 65; Maltz 
V. Board, 41 Mich. 547, 49 N. W. 920. But the différence between 
the provision for apportionment there considered and that in the 
act of 1885 is that in the latter the réparation is made conditional 
on the apportionment. In the case cited, apportionment was not 
made a condition of séparation, but was only enjoined as a duty 
on the municipal ofBcers. 

The case of School Dist. t. Parris (Mich.) 56 N. W. 925, has no 
application to the question hère under considération. The case 
was this: The supervisor of the présent township of Rogers had 
been directed by the board of supervisors to put a certain amount 
on his assessment roll for the union school district in that township, 
He refused to do so on the ground that the amount should be ap- 
portioned to parts of the district in the other townships eut off by 
the act of 1875, and restored by the act of 1885. The suprême court 
of the state issued a mandamus against him to compel him to levy 
the tax against the lands of the district in the township of Eogers, 
holding that the assessment was not discretionary with him, but 
was a ministerial duty determined for him by the action of the board 
of supervisors, which he had no power to question. The court does 
say, in passing, that the effect of the act of 1875 was to take the 
new townships out of the union school district, and it is eamestly 
pressed that the necessaxy implication from this remark is that the 
act of 1885 did not restore, for school purposes, the new townships 
to the union school district. This remark was not necessary to 
the décision of the case, and, if it is to be given the meaning claimed 
for it, it is in direct conflict with the décision of the same court in 
Auditor General v. McArthur, 87 Mich. 457-465, 49 N. W. 592, 
where an assessment for school purposes in this same union school 
district was enjoined at the suit of a taxpayer, and held to be void, 
because not levied on the townships of Moltke, Bismarck, and Posen. 
But, even if it should be true that the act of 1885 has not de- 
stroyed the school districts of the new townships for the current 
administration of school affairs, it clearly has had the effect to 
impose a liability upon the new townships for the payment of the 
debts of the old union school district contracted before the sever- 
ance, so long as the conditions of séparation provided in the act 
hâve not been fulflUed. It was within the power of the législature 
to impose such a liability, and it was clearly its intention to do so. 

It is next objected to the writ that the school board of the union 
school district should hâve been made respondents, and required to 
make a certificate that the amount of judgments is due, and file it 
with the supervisor. This is the course enjoined by sections 10 and 
12 of the act of 1871 for the levy of taxes to pay bonded indebted- 
ness when funds to meet that indebtedness are raised by annual 
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installments. But; Fp tUnk tliat eections 5109-5113 of HoweU's 
Annotated Statutes, prescribing the, course to be taken for the col- 
lection df judgments âgainst prim^ry school districts, hâve applica- 
tion to the judgments, hère sought to be enforced. Thèse sections 
are ètuoted above, in the statemeiit of this case. They provide that 
théassessor of the sciiool board of the district against which final 
judfgment has been tàken shall certify the fact to the superviser 
of the township; that, ifailing this, the judgment creditor may him- 
self flle a certified copy of the judgment with the superviser; that 
the siipérrisor shall pfroceed to assesp the amount of the judgment, 
with ihterest to the date of the expiration of the warrant for collec- 
tion, biï the next towhëhip assessment roll, in the columu for school 
taxes; and "that thç samç proceedings shall be had and the same 
shall berèollected and réturned in the same manner as other district 
taxes." ' Section 5112 provides that, if the district is situated in 
part in two or more townships, a certificate of the judgment shall 
be filed with the superviser of each. The pétition shows that thèse 
section» hâve been complied with by the plaintifE below, — the judg- 
ment creditor. 

It is truly said that thèse provisions apply to judgments against 
primary school districts, but the flfst section of thè act of 1871 
makes ail the gênerai lâws of the state relating to primary schools 
applidaMe and in forcé in the union school district created by that 
act, when'not inconsistent therewith. Chapter 7 of title 'Trimary 
Schools;" in whlch sections 5109-5113 appear, is part of the gênerai 
laws referred to, and contains nothing inconsistent with the pro- 
visions of the act of 1871. We hâve had some doubt whether, uuder 
section 5113, it was necessary fôr the supervisors to file the certifi- 
cate of the judgments with the county board of supervisors, and în- 
voke the board's action, as required in section 22 et seq. of the gên- 
erai tax laws (Act No. 200 of 1891) in the case of ail other school 
and township taxes. Read alone^ section 5113 would seem to néga- 
tive the propriety of such a coursé» ahd tO make it the duty of the 
superviser to assess the amount of the judgment without consulting 
the board of supervisors. But we think that the gênerai législative 
scheme of taxation in Michigan is that ail taxes, of whatever kind, 
state, county, and township, shall be submitted to the board of 
supervisors for their examination and revision with référence to 
form and legality, and that one of the steps necessary to any légal 
assessment for taxation is the direction of the board of supervisors 
to the superviser of the township to make it. Section 5090, How. 
Ann. St, of the gênerai primary school laws, provides that the 
township Bupervisor shall assess the taxes voted by every school 
district, and certified to him by the township clerk and the district 
school board, upon the taxable property of the district, and shall 
place the same on the next township assessment roll. Its language 
as much excludes the necessity for referring such certiflcates to 
the board of supervisors of the county as section 5113, and yet 
there can be no question that, under the gênerai tax laws, such cer- 
tificates must be referred by the superviser to the board of super- 
visors for their action. The board of supervisors and the ceunty 
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clerk, as well as the supervisors of the five townships liable for the 
judgment, and the township treasurers, who must coUect the tax, 
were therefore properly made respondents to the pétition for man- 
damus, and included in the writ. 

The next objection is that the writ does not specify how the 
amount of the judgment shall be apportioned between the town- 
ships. The writ does not say, but the law does. The assessment 
is to be levied on ail the territory of ail the school district as if the 
new townships had not been eut oflf from it; that is, it is to be levied 
on each tract of land in proportion to its assessed value. It follows 
that the' amount is to be apportioned between the townships, accord- 
ing to the assessed valuations of the land embraced within the dis- 
trict in each township, shown by the township assessment rolls, on 
which the assessments for thèse judgments are to be entered. Had 
the new townships apportioned the indebtedness under the act of 
1885, valuations at a différent date would then hâve been a proper 
basis for apportionment; but, as they did not see fit to do so, they 
are to be treated as stni a part of the union school district for the 
payment of thèse judgments, with the liability which that imposes. 
Complaint is made that valuations are not uniformly assessed in 
the varions townships, and that gross injustice will be done by an 
apportionment in accordance with them. The contention is wholly 
untenable. The law expressly makes it the duty of the board of 
supervisors to equalize assessed valuations in the various townships, 
and State and county taxes are apportioned on those valuations. 
We cannot- suppose that the board has not properly discharged its 
duty. If there is any injustice in the valuations, the township in- 
juriously afEected has ample remedy by application to the board of 
supervisors. 

The next objection to the issuance of the writ is that the péti- 
tion does not show that any of the respondents were requested to 
do their duty in respect of thèse judgments, and refused or failed 
to do it; and the case of U. S. v. Boutwell, 17 Wall. 604, is much 
relied on to sustain the objection. In that case a mandamus pro- 
ceeding was begun against Mr. Boutwell, as secretary of the treas- 
ury. The suprême court of the District of Columbia denied the ap- 
plication, and the case was carried on error to the suprême court 
of the United States. WMle the case was pending there, Mr. Boutwell 
retired from office, and Mr. Eichardson was appointed to succeed him. 
Counsel for the plaintifif in error moved to substitute Mr. Eichard- 
son as respondent for Mr. Boutwell. The motion was denied on 
the ground that the proceeding in mandamus was a personal action 
against the incumbent of an office, and he only could be punished 
for disobedience. In the course of the discussion of the character 
of the action, Mr. Justice Strong used this language: 

"Hence, it is an imperative rule tliat, previous to making application for a 
writ to command the performance of any particular act, an express and dis- 
tinct demand or request to perform it must hâve been made by the relater or 
prosecutor upon the défendant, and it must appear that he refused to comply 
with such demand, either in direct terms, or by conduct from which a refusai 
can be conclusively inferred." 
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The action in that case was therefore held to hâve abated. In 
the casent bar, it appears by averment in the pétition, which is not 
denied, that the plaintiff below flled a certiflcate of his judgments 
with the Hupemsors of the townships in whieh the union school dis- 
trict lay, and with the clerb of the county board of supervisors, 
and that no money has since been paid pn the jndgments. 
The record also discloses that ail the respondents filed answers 
denying the right of the plaintiff to hâve his judgment paid by taxa- 
tion. It seems to ns that from thèse circumstances a refusai to 
comply with their duty must be conclusively inferred against the 
respondents. In the Boutwell Gase, it will be observed that when 
the ruling was made there was nothing at ail before the court, either 
in évidence or pleading, to show that Mr. Richardson would not, if 
requested, hâve done that whichthe plaintiff was seeking to compel 
him to do. The objection that the pétition does not show a demand 
and refusai must be taken promptiy, or it will be waived by answer 
and argument on the merits. Tapping on Mandamus (page 287) 



"The objection as to neglect of demand, or the absence of a refusai, should, 
In order to prevent waste of tlme, be made In the flrst Instance, viz. on show- 
ing cause against the ïule for the wrlt, and cannot be made after the merits 
ot the case hâve been discussed. In Reg. v. Gamble, S Perry & D. 122 (Mich. 
Term, 3 Vict) Lord Denman, 0. J., announced that the court of queen's bench 
had corne to a resolution not to entertala an objection to a nile for a man- 
damus on the ground that there had been no refusai to do the thing required 
by the wrlt, unless such objection should hâve been taken at the outset of the 
argument, in showlng cause." Reg. v. Bristol & E. Ry. Oo., 4 Q. B. 171; Reg. 
V. Eastern Oountles By. Oo., 10 Adol. & E. 531, 545. 

In the Boutwell Case the objection was made on behalf of Rich- 
ardson at the time of the motion to make him a party. Hère, so 
far as the record shows, the objection was not made below at ail, 
and it was not made in this court until counsel for plaintifls in error 
flled a supplemental brief. This is.much too late. 

The only other objection to the writ which needs notice is directed 
to the last of the three judgments upon which the writ issued. 
The judgment shows that the summons was served upon the secre- 
tary of the union school district, and that the judgment was taken 
by default on this service. Section 5108, How. Ann. St. (which, as 
we hâve seen, applies to this union school district), provides for 
service upon a school district by leaving the summons with the 
assessor of the district at least eight days before the retum day 
theréof. Section 3 of the act of 1871 provided for the élection of a 
président, secretary, and treasurer, who should severally hold their 
offices for qne year, "and their pdwers and duties shall severally be 
the same as those of the moderator, assessor and director organized 
under the gênerai laws of this state, except varied by the provisions 
of this act." The word "severally," hère, is used with the same 
meaning as "respectively," and this imposes the same duties and 
powers on the secretary as are discharged and exercised by the 
assessor. The power to receive service, therefore, for the school 
district, was with the secretary, and the school district was prop- 
erly brought into court by such service. It is true that those duties 
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of„the secretary which are expressly defined in the act of 1871 cor- 
respond with those of the director, as they are defined in the Gen- 
eral Laws. The order of names, as they appear in the act, may 
hare been a mistake, but "ita lex scripta est." For the purpose of 
service, the secretary of the union school district was the same as 
the assessor of a primary school district. 

The order of the circuit court, issuing the writ of mandamus, is 
affirmed. 



LOmSVILLB & N. K. CO. V. WARD. 

(Circuit Court of Appeals, Seventh Circuit May 1, 1894.) 

No. 114. 

I. JuDGMBNT— Motion in Arhest— Dbpect in Pleadino. 

A complalnt agalnst a railroad company for personal Injuries to an em- 
ployé, caused by a hole In its tracJc, alleged tbat défendant, "by its serv- 
ants," knew, or should hâve known, the condition of the ti-ack, but did 
not show that the servants ref erred to were not fellow servants of plaic- 
tiff. Bdd, that this was not ground for a motion In arrest, the complalnt 
belng Bufficlent Irrespective of that allégation. 

9. Teial — Instbuctions— Stating Issues. 

A statement, In an Instruction upon the burden of proof, that défendant 
has Interposed a gênerai déniai, is not objectionable as an assumption that 
such déniai is the only défense interposed, especially wnere other parts of 
the charge sufBclentiy présent the other défenses. 

& Same— DIPPBHENT Points Involved. 

An instruction on a partlcular point or phase of a case is not erroneou» 
merely because It does not cover some other point or phase,— even one cor- 
rélative In character. 

4. Same — Dbtbrminins Weight dp Evidence. 

Where the testlmony Is conflicting, It is error to refuse to Instruct upon 
the mode of determining the prépondérance of the évidence. 

5. Master and Servant- Négligence of Fbllow Servants — Safety of 

Place op Work. 

Although a swltchman and track repairers worli In the same yard, and 
for the same gênerai purpose of malntalning and operatlng the railroad of 
their common employer, if an injury to the swltchman is caused by the 
trackmen negligently leaving a dangerous hoie in the track, thelr négli- 
gence is attrlbutable to the employer, in view of hls positive duty to pro- 
vide a reasonably safe place for the swltchman's work, the measure of 
whlch duty is not changed by havlng it attended to by others. Eaiiroad Co. 
V. Baugh, 13 Sup. Ct. 914, 149 U. S. 368, followed. 

6. Same— CoNTRiBUTORT Nbgliqbnce- Coupling Cars. 

The fact that a swltchman, injured whlie coupling cars, by reason of a 
hole in the track, mlght hâve selected another place to make the coupling, 
if he desired, wiil not defeat hls recovery for the Injury, unless he knew, 
or ought to tÂve known, of the danger incurred. 

7. Same — Pailube to Use Coupling Stick — Instructions. 

In an action agalnst a railroad company by a swltchman for Injuries 
received whlle coupling cars, alleged to biave been caused by a hole in the 
track, it appeared that he had negiected to use a coupling stick, as re- 
quired by the rules of the company. HeU, that refusai of an instruction 
requested, that if he was Injured by reason of such neglect he could not 
recover, was error, although a charge was glven that, to entltie him to re- 
cover, it should appear tliat the hole in tbe track was the sole cause of the 
injury. 
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Itt Ërrôr to the Circuit Court of the United ^tatesj f 6^ tïi'e'SoTitK- 
erfl District of minois. , 

Tliis was an action by Jolin Ward against the louisyille & Nash- 
villé Railroad Company for personal injuries. The jury found a 
verdict for plaintifl. A motion by défendant In arrest pf judgment 
was denied, and judgment for plaintifE was enteired on the verdict. 
Défendant brought error. 

J. M. Hamill, for plaintifE in error. 
A. R. Taylor, for défendant in error. 

Before WOODS, Circuit Judge, and BAKER and SEAMAN, Dis- 
trict Judges. 

WOODS, Circuit Judge. The motion in arrest of judgment was 
propérly oyerruled. Though inartistically drawn, the déclaration, 
which îs in trespass for a personal injury received by the plaintiff 
while employed as a switchman in the yard of the défendant at 
East St. Louis, by reason of a hole in the track, in \vhich his foot 
was caught, shows a cause of action, and, if the allégations are in 
any particular imperfect, the verdict cured the defect. The one 
objection made to the complaint is directed to the âverment "that 
the défendant, by its servants having charge of keeping said track 
in repàir knew, or by the exercise of ordinary care would hâve 
known, of said defective condition of the track in time to hâve 
repaired same, and averted the injury to the plaintiff, yet they 
neglected to do so." But if it be true, as it is insisted, that the serv- 
ants hère referred to, for ail that is averred, may hâve been fellow 
servants, for whose conduct or négligence the company was net re- 
eponsible to the plaintiff, it is not material, becausç, irrespective 
of that allégation, the complaint is good against a motion in arrest, if 
not good even upon demurrer. After a description of the track at and 
near the place of the Injury, it is charged that the défendant was 
négligent in maintaining the track in the dangerous and defective 
condition which caused the injury. If the défendant did not |£now 
of the defective condition of its track, and under the circumstances 
its lack of knowledge was not culpable, it is not true that it had 
been négligent as charged; and it was therefore' compétent to prove 
what was necessary in that respect to establish the defendant's 
responsibility. 

In instructing the jury the court said : "The défendant has inter- 
posed a gênerai déniai of ail acts of négligence, and in this suit 
the pleadings throw the burden upon the plaintiff," etc.; and it is 
urged that this statement erroneously assumed that a déniai of 
ail acts of négligence was the only défense interposed, when in fact 
the défendant was insisting that the plaintiff was injured by his 
own négligence and by the négligence of fellow servants. This part 
of the charge was inténded to locate the burdén of proof, and not 
to constitute a formai statement of the issues, though it was ac- 
curate enough for that purpose, as the défendant had interposed 
only the plea of not guilty. Besides, other parts of the charge cor- 
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rectly and sufflcîently presented the question of contribntory nég- 
ligence. 

If the court erred in not instructing upon the doctrine that a serv- 
ant has no remedy against the master for an injury caused by the 
négligence of fellow servants, it is not because of the mère omission 
to speak on the subject, but because of the refusai of the court to 
give spécial instructions which were asked. A proper instruction 
upon a particulàr point or phase of a case cannot be said to be 
erron(K)us merely because it does not cover some other point or 
phase, even though it be corrélative in its character. For instance, 
the court, in thia case, instructed "that the duty was imposed by 
iaw upon the défendant to use reasonable care to prevent an acci- 
dent to the plaintiffl;" but that did not involve, as is contended, an 
assumption that the plaintifE was not bound to use care to avoid 
danger. There was, however, no omission to instruct clearly and 
fully upon the latter point. The jury was instructed, not only that 
the plaintiff "must hâve exercised ordinary care and watchfulness 
in the mannèr of making the coupling," which is criticised as limit- 
ing his diligence to the act of coupling alone, but was told, further 
and generally, that he must hâve been, when the injury occurred, 
"in the exercise of due care for his own safety." If an instruction 
in any respect more explicit was desired, it should hâve been asked. 

Of the spécial instructions asked and refused, the most important, 
not covered by the charge given, was the foUowing: 

"If the plaintiff and the section men working on defendant's road, who 
worked on the track in the East St. l/ouis yards, were in the employment of 
the same master, and engagea in the same common employment, in carrying 
on the same gênerai business of the défendant, they were in Iaw fellow serv- 
ants of the same master; and, If the plalntiflC was Injured by the négligence 
of any of the section men who worked on defendant's road in the East St. 
Louis yards, then he cannot recover." 

Numerous décisions on the subject hâve been cited, but the rule 
declared by the suprême court in Railroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. 914, is claimed to be broader, more comprehensive 
and far-reaching than any heretofore announced by that court. 
We therefore quote from the opinion in that case portions which we 
deem to be especially pertinent to the présent case. On page 383, 
149 U. S., and page 914, 13 Sup. Ct, after stating the doctrine of 
the Eoss Case, 112 U. S. 377, 5 Sup. Ct. 184, that the conductor of 
a train has the control of a distinct department and represents the 
master, the court says: 

"But thls rule can only be fairly appUed when the différent branches or 
departments of service are, In and of themselves, separate and distinct. Thus, 
between the Iaw department of a railway corporation and the operatlng de- 
partment, there is a natural and distinct séparation,— one which makes the 
two departments like two Independent kinds of business, in which the one 
employer and master is engaged. So, oftentlmes, there Is In the affalrs of 
such corporation what may be called the manufacturing or repair department, 
and another strlctly operatlng department. Thèse two departments are, lu 
their relations to each other, as distinct and separate as though the work of 
each was carried on by a separate corporation." 

And on page 386, 149 U. S., and page 914, 13 Sup. Ct.: 
v.6lF.no.9 — 59 
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"AgalQ, ti. mflBtsr emirioylng a senrant Implleâly engages wlth hîm that tha 
place In whlch he 1b to work, and the toola or machlnery with whlch he la 
to ■work, or py whlch he Is to be stUTOTinded, shall be reasonably safe. It 1» 
the master who ïs to provlde thé place and the tools and the machlnery, and, 
when he enlpldys one to enter Into his service, he Implledly says to him that 
there Is no other danger In the place, the tools, and the machlnery, than such 
as Is obyiona and necessary. Of course, some places of work and some kinds 
of machlnery are more dahgerous than others, but that Is somethlng whlch 
inheres lu the thlng Itself, whlch Is a matter of necesslty, ànd cannoti be ob- 
Tiated. Btit, wlthln sUch Umlts, the master who provides the place, the tools, 
and the machlnery owes a positive duty to hls employé In respect thereto. 
That positive duty does not go to the extent of a guaranty of safety, but It 
does requûr«| jttiat reasonable précautions be taken to secure safety; and It. 
matters ùot to tlié employé by 'Whom that safety Is secured, or the reasonable 
précautions Oièrefor taken. He bas a rlght to look to the master for the dis- 
charge of that duty, and If the master, Instead of dlscharglng it hlmself, sees 
fit to bave It attended to by others, that does not change the measure of obli- 
gation to the employé, or the latter's rlght to Insist that reasonable précaution 
Bhall be takeh to (Secure Safety in thèse respects. Therefore, It will be seen 
that the 4uestt()n tums rather on the character of the act than on the rela- 
tions of the employés to each other. If the act Is one done in the discharge 
of some positive duty of the master to the servant, then négligence In the act 
Is the négligence of the master; but. If It be not one in the discharge of such 
positive duty, then there should be some Personal wrong on the part of the 
employer before he is held llable theref or." 

After quôting hère ttom the opinion in Railroad Co. v. Moore, 29 
Kan. 632, 644, the court adds: 

"It would be easy to accumulaté authorities on thèse propositions, for ques- 
tions of this klnd are constantly arlslng In the courts. It Is enough, however, 
to refer to those In this court. In the cases of Hough v. Rallway Co., 100 U. 
S. 213, and Ralh-oad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, this court 
recognized the master's obligation to provide reasonably suitable place and 
machlnery, and that a fallure to discharge this duty exposed him, to liability 
for injury caused thereby to the servant, and that it was Immaterial how or 
by whom the master dlscharged that duty. The liability was not made to 
dépend in any manner upon the grade of service of a coemployé, but upon 
the character of the act itself, and a breach of the positive obligation of the 
master." 

WhUe the exact question in that case was whether or not, under 
the circumstanceB stated, the engineer in charge of the locomotive 
was, in respect to the fireman who was hurt, a représentative of the 
master, or only a fellow servant, the portions of the opinion which 
we hare quoted ennnciate very clearly-^and, for us, authoritatively — 
the propositions that the master employing a servant impliedly en- 
gages that the place in whlch he is to work shall be reasonably safe; 
that he oweS a positive dnty to his employé in that respect; that 
if, instead of discharging that duty himself, he sees fit to hâve it 
attended to by another, that does not change the measure of his 
obligation; that the question of the master's responsibility turns 
rather on the character of the act than on the relation of the em- 
ployés to each other, and nô matter by whom done, if the act is one 
în the discharge of some positive duty of the master, then négligence 
în the act is the négligence of the master, It is not material, there- 
fore, that the switchman, who in this instance was injured, and the 
track repairers, whose négligence caused the injury, worked in the 
same yard, and for the same gênerai purpose of maintaining and 
opejating the railroad of their common employer. It was a duty which 
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tinder împlîed contract, the railroad company owed to the switch- 
man, to keep the yard and tracks where he was employed to do bis 
work — hazardous enough under the most favorable conditions — 
in a reasonably safe condition; and if the trackmen to whom the 
discharge of that duty was intrasted negligently left in the track, 
and between the ties, which they had recently been ballasting, a 
dangerous hole, which caused the injury complained of, their négli- 
gence was attributable to the plaintif? in error, and the case was 
properiy submitted to the jury without référence to the question of 
responsibility for injuries caused by fellow servants. 

The court was asked, and refused, to give the foUowing instruc- 
tion: 

"If you belleve from the évidence that the plalntlff voluntarlly selected and 
chose the place where he went In between the cars to make the coupling, 
when, If he had desired so to do, he could hâve selected another place to make 
the coupling, then he cannot recover." 

There was no error in refusing this, and another instruction sub- 
stantiaUy like it, because they left out of view the inquiry whether 
the plaintiff knew, or ought to hâve known, of the danger incurred 
by making the attempt where it was made. 

Though the testimony in the case was conflicting, the court gave 
no instruction touching the credibility of witnesses and the weight 
of évidence, and refused the following asked by the appellant: 

"In determlning where the weight or the prépondérance of the évidence 
lies, you cannot arbltrarily, and without cause, disregard or set aside the évi- 
dence of any of the witnesses whose testimony has not been successfully con- 
tradicted or impeached; but you should carefully and Impartially weigh the évi- 
dence of ail of the witnesses whose évidence has not been successfully contra- 
dicted or impeached,— taking into considération their manner and bearing 
on the wltness stand, their means of knowledge about the matters to which 
they hâve testifled, and what interest, If any, they hâve in the matters in- 
volved In the controversy,— and from ail thèse circumstances, as well as 
from the number of witnesses who hâve testifled to one or more facts at is- 
sue in this case, détermine where the true prépondérance of the évidence lies, 
and render your verdict accordingly." 

No objection to this request haa been pointed out, and we perçoive 
none. 

By the mies of the railroad company, coupling sticks were re- 
quired to be furnished to switchmen, couplers, and freight-train 
brakemen, and the coupling of cars by hand strictly forbidden. The 
défendant in error admitted his knowledge of the rules in this re- 
spect, and testifled that he had been supplied with a coupling stick, 
that he did not use it, and that when he was hurt he was attempting 
to make the coupling by hand. Upon thèse facts the court was 
asked, but refused, to instruct that if the plaintiff was injured by 
reason of his neglect to use the coupling stick he could not recover. 
On this subject a number of cases are cited by the plaintiff in error, 
including Wolsey v. EaUway Co., 33 Ohio St 227, 229; Lyon v. Eail- 
road Co., 31 Mieh. 420 ; Gardner v. Eailroad Co., 58 Mich. 584, 26 N. W. 
301; Eussell v. Eailroad Co., 47 Fed. 204. But it is insisted, on the 
other hand, that thèse authorities are not applicable, because, under 
the charge which the court gave, the verdict necessarily means that 
the accident was caused solely by the hole in the track, and that 
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the coupling stick waa in no way connected witli it. While the 
court did instruct to the effect that, to entitie the plain- 
tiff to recover, it should appear that the hole or dépression between 
the ties was the sole cause of the injupy, it is impossible to say that 
if the fijrther instruction asked had been given the jury would not 
hâve fQund that the plaintiff's neglect to use the coupling stick, and 
his undertaking to effect the coupling by hand, were efficient con- 
tributory causes. The instruction asked should hâve been given, 
and if there were considérations— of which, however, no suggestion 
has been made hère — tending to show that in this instance the fail- 
ure of the plaintlff to comply with the raies of the company was not 
culpable, or did not contribute to the injury, they should hâve been 
subniitted to the détermination of the jury. 

The judgment îs reversed, and the cause remanded, with instruc- 
tions to grant a new trial. 



ntON SILVBE MIN. CO. v. CAMPBBLIi et al. 

(Circuit Court of Appeals, Eighth Circuit May 7, 1894.) 

No. 356. 

New Tbi^i. as oî' Hight— Action fob Possession dp Eeai, Propebtt. 

Code Clv. Proe. Colo. 1887, I 272, provides that lu aii action to recover 
possession of real property, "whenever judgment shall De rendered against 
elther party," he may, before the next term, pay the costs reeovered, and 
on his , application the court shall gtant a new triçil, "and nelther party 
shall have but one new trial in any case as of right without showing 
cause." Eéld to apply toa defeated party in such an action, who has 
never had a new trial of bis case as of rlght, under tbat statute, regardless 
of thè number of new trialsi he mây have had for cause. 

In Urror to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was an action by Peter Campbell and others against the 
Iron Silver Mining Company for possession of cei[tain real property. 
A judgment for plaintifEs was reversed on appeal to the suprême 
court, and a new trial ordered. 10 Sup. Ct. 765. On the new trial 
the jury found a verdict for plaintiffs, and judgment for them was 
entered thereon. Défendant made a mbtion to vacate the judg- 
ment, and for a new trial as of right, which was granted (56 Fed. 
133), but subSequently the order thereon was vacated. Défendant 
brought error. 

Joël P. Vaile (Edward 0, Wolcott and Frank W. Owers, on the 
brief), for plaintifl in error. 
Thomas M. Patterson, for défendants in error. 

Before CALDWELL and SAJSTBOKN, Circuit Judges, and 
THAYEE, District Judge. 

SANBOEN, Circuit Judge, delivered the opinion ot the court. 

Is the defeated party in an action for the recovery of the pos- 
session of real property entitled to a new trial as of right, under 
the Colorado statutes, after a second judgment has been rendered 
against him on the verdict of a jury in a case in which the first 
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judgmènt to the same effect had been reversed, and a new trial 
granted for cause? 

The statutes of Colorado provide that the distinct forms of ac- 
tions and suits heretofore existing are abolished, and that every 
action shall be prosecuted in the name of the real party in inter- 
est. Colo. Code Civ. Proc. 1887, §§ 1, 3. Section 265, c. 23, of this 
Code, proTides that: 

"An action to recover the possession of real property may be brought In any 
case wliere an action of ejectment or a writ of right might hâve been brought 
at common law, or in any case where the plaintifl claims a légal estate in 
real property or lands, in fee, or for life, or for years, or claims the légal 
right to occupy and possess the same. • * •» 

And section 272 of the same chapter provides that: 

"Whenever judgmènt shall be rendered against either party, under the 
provisions of this chapter, it shall be lawful for the party against whom such 
judgmènt is rendered, his heirs or assigns, at any time before the first day of 
the next succeeding term, to pay ail costs recovered thereby, and upon appli- 
cation of the party against whom the same was rendered, his heirs or assigns, 
the court shall vacate such judgmènt and grant a new trial in such case, and 
neither party shall hâve but one new trial in any case as of right without 
showing cause. And after such judgmènt is vacated, the cause shall stand 
for trial, the same as though It had never been tried. * • *" 

It is now well settled that litigants in the national courts are 
entitled to the same rights and remédies under this statute as 
those in the state courts. Miles v. Caldwell, 2 Wall. 85; Smelting 
Co. V. Hall, 106 U. S. 86, 88, 1 Sup Ci 128. 

May 21, 1885, Peter Campbell, W. Y, Suydam, Charles S. Thomas, 
Betty Wheeler, and Martha É. Allen, the plaintiffs below and 
the défendants in error in this court, recovered a judgmènt in the 
circuit court for the district of Colorado against the Iron Silver 
Mining Company, the défendant below and the plaintiff in error 
hère, in an action to recover the possession of the real property ée- 
scribed in their complaint in this action. No application was 
made to vacate this judgmènt under this statute, but a writ of 
error was sued ont of the suprême court to reverse it. April 28, 
1890, this judgmènt was reversed for error by the suprême court, 
and a new trial was ordered, April 3, 1893, after a new trial pur- 
suant to the order of the suprême court, and upon the verdict of 
a jury, a second judgmènt in favor of the plaintiffs below was 
rendered in the circuit court. Before the flrst day of the term 
next succeeding the rendition of this judgmènt, the plaintiff in 
error paid ail the costs of the action, and thereafter made a motion 
to vacate the judgmènt, and for a new trial, as of right, under sec- 
tion 272 of the Code of Colorado, supra. May 20, 1893, that motion 
was granted by the circuit court, Judge Thomas presiding. His 
opinion appears in 56 Fed. 133. July 22, 1893, the circuit court, 
in which other judges were then presiding, vacated the order of 
May 20, 1893, and directed the judgmènt of April 3, 1893, to stand. 
This order is assigned as error, and will flrst be considered. 

The fiction by which John Doe and Eichard Eoe were made to 
represent the plaintiff and défendant, respectively, in an action of 
ejectment at common law permitted any number of actions of this 
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cliaractep to be maintained between the same parties in interest 
after verdict and judgment The litigation terminated onlj wlien 
the unaoccèissf ul party tired of hts futUe efforts, or when a court of 
equity; àftdr repeated trials at law resulting in like verdicts and 
judgments, enjoined the unsuccessful party from harassing, by 
future actions in ejectment, Mm wbo had recovered tliese judg- 
ments. The effect of section 3 of the Code of Colorado, which re- 
quired actions in ejectment to be prosecuted in the name of the 
real piarty in interest, was to put an end to this practice. Under 
that section, standing alone, the first verdict and judgment in eject- 
ment, as in other cases, unless it was set aside or vacated for cause, 
would be conclusive of the rights of the parties, that were, or might 
hâve been, there litigated. Thé action of ejectment, or, as the 
Colorado Code has it, the "action to recover the possession of real 
property," is the favorite action in which to try the title to such 
property. Eeal property has long been held in hlgher esteem 
among the English-speaking nations than any other fonn of prop- 
erty, and the titles to it hâve been guarded with jealous care. The 
législature of Colorado, in common with those of nearly ail the other 
States that abolished the fiction that prevailed in the action of eject- 
ment, evidently deemed the title to real property too sacred to be 
risked upon the resuit of a single trial. Doubtless, thèy feared 
that the real owner might sometimes lose the flrst trial through 
some unknown defect in his own title, that to know was to remedy, 
or, through some apparent but groundless title in his opponent, that 
to be seasonably apprlsed of was to defeat To guard the real 
owner against tihese eVils the législature of Colorado provided that 
every party against whom a jadgment was rendered in an action 
to recover the possession of real property should be entitled to an- 
other trial of his case, as of right, provided he paid the costs be- 
fore the next succeeding term, and properly applied for it, and pro- 
vided he had not already had a new trial as of right in the same 
case. Section 272, supra. 

In the case before us, judgment was rendered aagainst the plain- 
tiff in error Aprîl 3, 1898. Before the next succeeding term, it 
paid the costs, and then seasoriably applied for another trial as of 
right, under liiis statute. It had never before applied for or ob- 
tained a new trial as of right, in this case. It is difficult to see 
why thèse f actS did not bring this case clearly within the letter 
and spirit of this statute, and why they did not impose upon the 
circuit court the imperative duty of vacating the judgment, and 
granting the new trial. 

It is urged in opposition to this view that the plaintiff in error 
had the right to a vacation of the judgment of May 21, 1885, and 
to a new trial then, under this statute, and that, as it did not exer- 
cise that right, it bas lost the right to a vacation of the judg- 
ment of April 3, 1893. It is doubtless true that the mining Com- 
pany had the right to bave the judgment of May 21, 1885, set aside, 
under this statute, and that, as it did not exercise that right by pay- 
ing the costs before the term next succeeding its rendition, it lost 
that statutory right to set that judgment aside. If the suprême 
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court had afiSrmed that judgment in 1890, when it reversed it, it 
would then hâve been too late for thé plaintiff in errer to hâve paid 
the Costa, and laid the fonndation for an application to vacate that 
judgment as of right, under the statute, because it would then hare 
been subséquent to the flrst day of the next succeeding term after 
its rendition. This was decided, and this was ail that was decided, 
by this court, in Iron Silver Min. Co. v. Mike & Starr Gold & Silver 
Min. Co., 56 Fed. 956, 6 0. C. A. 180. 

But the plaintiff in errer is not seeking to set aside the judg- 
ment of May 21, 1885. That judgment was reversed for cause by 
the suprême court, and the mining company never applied to the 
circuit court to take any action regarding it under this statute. 
The judgment, and the only judgment, that the plaintiff in error 
ever asked that court to vacate under this statute was that ren- 
dered April 3, 1893. The statute does not confine the right of the 
defeated party to thfe flrst judgment against him, but expressly pro- 
vides that he shall hâve the right "whenever judgment shall be 
rendered" against him, if he bas not before exercised the right. 
The right of the unsuccessful party to a new trial under this stat- 
ute, without showing cause, is an additional right or remedy pe- 
culiar to the action to recover the possession of real property. The 
statute which gives it does not deprive him of any right to a new 
trial for error, or for any cause that would hâve entitled him to 
it in a case of another class, or that would hâve entitled him to a 
new trial in an action of ejectment, in the absence of this statute. 
He may exhaust aU his remédies for obtaining a new trial for cause, 
and then, if he fails, he may demand it as of right, provided he pays 
the costs within the time limited by the statute and makes his de- 
mand in the manner prescribed thereby. This is made clear by 
the provision in section 272 that "neither party shall hâve but one 
new trial in any case as of right without showing cause." "Ex- 
pressio unius est exclusio alterius." This is a plain déclaration 
that the new trial the defeated party obtains by showing cause 
shall not be counted against his right to one new trial under this 
statute without showing cause. 

Our conclusion is that, under section 272 of the Colorado Code 
of Civil Procédure (1887), the defeated party in an action to re- 
cover the poïisession of real property, who has never had a new trial 
of his case as of right, under that statute, is entitled to the vaca- 
tion of any judgment rendered against him, and to a new trial of 
his case, without showing cause, if he pays the costs before the 
flrst day of the term next succeeding the rendition of the judgment, 
and makes proper application therefor, regardless of the number 
of new trials he may hâve had for cause. Smelting Co. v. Hall, 
106 U. S. 86, 88, 1 Sup. Ct 128; Smale v. Mitchell, 143 U. S. 99, 
12 Sup. Ct. 353; Iron SUver Min. Co. v. Mike & Starr Gold & Silver 
Min. Co., 56 Fed. 956, 6 C. C. A. 180; Landon v. Townshend (Sup.) 
18 N. Y. Supp. 552; Gibson v. Manly, 15 lU. 140; Eees v. City of 
Chicago, 40 Dl. 107; Kailway Co. v. McBroom, 103 Ind. 310, 2 N. 
E. 760; Gilman v. Circuit Judge, 21 Mich. 372; Butterfield t. 
Walsh, 25 lowa, 263. 
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Various rulings of the court ûpon the trial are assigned as error 
In Ihis record, but the counsel for the défendants in error stren- 
Tioa6ly I insista that the questions argued under thèse assignments 
wereineTer fairly presented to the trial court The conclusion we 
hâve reaehed on the question already considered nécessitâtes a new 
trial of this case, in any event, and renders it unnecessary to con- 
sider any other question. 

The order of July 22, 1893, which vacated and set aside the order 
of May 20, 1893, vacating the judgment of April 3, 1893, and grant- 
ing a new trial, is reversed, with costs; and the case is remanded 
to the circuit court, with instructions to grant a new trial, in ac- 
cordance with the order of May 20, 1893. 



UNITED STATES v. NATHAM. 
(District Court, N. D. ioWa, W. D. May 30, 1894.) 

1. PosT Office— Obscenb Letteh. 

An obscène letter constltutes noamallable matter (25 Stat. 496), although 
no obscène matter appears on the envelope. 

2. SaME— InDICTMENT— SCIENTEB. 

Where ô.n Indictment for the mailing of obscène matter charges that 
défendant "linowlngly deposited in the post office an obscène letter," the 
Word '^knowlngly" qualifies the whole act charged, and It is not necessary 
to allège that he knew the letter to be obscène. U. S. v. Clark, 37 Fed. 
106, foUowed. 

Indictment against William J. Nathan for mailing an obscène 
letter. Défendant demurs. 

Cato Sells, Dist. Atty., for the United States. 
Argo, McDuffie & Argo, for défendant. 

SHIRAS, District Judge. The indictment in thîs case is based 
upon the. second section of the act of congress approved September 
26, 1888 (25 Stat. 496), and charges that the défendant did know- 
ingly deposit in the post office of the United States, at the town 
of (î^ranTelle, Sioux county, lowa, for maUing and delivery, a cer- 
tain euTelope, containing an obscène, lewd, and indécent letter. 
The demurrer présents the question whether the mailing an obscène 
letter inclosed in an envelope is within the inhibition of the statute 
if nothing obscène, indécent, or improper is written upon the out- 
side of the envelope. The second section of the act of September 
i!6, 1888, amends section 3893 of the Eevised Statutes, and. the flrst 
section amends the act of June 18, 1888; and, as the statutes now 
stand, the flrst section déclares ail matter, otherwise mailable, 
upon the envelope or outer cover or wrapper of which, or any 
postal card, upon which, are found any delineations, epithets, terms, 
or language of an indécent, lewd, lascivious, obscène, libelous, scur- 
rilouSj defamatory, or threatening character, or calculated, by the 
tenus, manner, or style thereof, to reflect injuriously upon the char- 
acter or conduct of another, to be nonnaailable. The gênerai pur- 
pose of this section is plain. It is to prevent the postal facilities 



UNITED STATES V. NATHAN. 937 

of the United States from being used as a means for the publication 
of obscène, lewd, libelous, defamatory, or threatening matter, tend- 
ing to injure the character of any citizen. Sending tbrough the 
public mails a package or letter upon the cover or wrapper of which, 
or a postal card, on which, is written, printed, stamped, or deline- 
ated any libelous or defamatory matter, would be a publication of 
such matter, because it would be open to the inspection of aU 
tbrough whose hands it would pass, in the course of transmission, 
tbrough the mails. This section is intended to protect the citizen 
from the possible injury which might be caused him by the publica- 
tion, in the manner indicated, of libelous, lewd, defamatory, or 
threatening matter. This possible injury can only arise when such 
matter is brought within the knowledge of a third party, and hence 
the section is confined to matters upon the outside of which is 
found the prohibited delineations, epithets, writing, etc. 

A libelous, defamatory, or threatening letter, if inclosed in a 
wrapper, envelope, or other cover, whereby its contents are kept 
from the knowledge of third parties, would not fall within the inhi- 
bition pf the flrst section of the statute, because the evil this sec- 
tion is mainly aimed at would not arise unless the libelous or de- 
famatory matter is in some way brought to the knowledge of a 
third party. If, therefore, the indictment in this case was based 
upon the first section of the act of 1888, it would be faulty, in that 
it appears that the lewd and obscène letter was inclosed in an en- 
velope, and it is not averred that any nonmailable matter appears 
upon the envelope. The indictment, however, is based upon the 
provisions of the second section, which déclares that "every obscène, 
lewd, or lascivious book, pamphlet, picture, paper, letter, writing, 
printing, or other publication of an indécent character, * « • 
whether sealed as first class matter or not, are hereby declared 
non mailable matter," etc. The evil resulting from obscène or 
lascivious literature, whatever its form may be, arises as well whèn 
it is read by the one to whom it may be mailed as when read by 
third parties, and the second section of the act is intended to prevent 
the use of the maUs for forwarding to any one any of the prohibited 
matter named in the section. In other words, the evil intended to 
be prevented by the section is created by the delivery of the pro- 
hibited matter to the party to whom it may be addressed, and the 
section is intended to prevent the carrying and delivery through 
the mails and by the postal facilities of any of the matter named 
in the section. A lewd, obscène, or lascivious book is not mailable 
under the provisions of this section, and it cannot be made mail- 
able by sèaling it in an envelope or otherwise wrapping it up. Bo, 
also, a letter of an obscène, lewd, or lascivious character is nonmail- 
able, and it cannot be made mailable by placing it in an envelope. 
As applied to letters, the language of the statute is as foUows: 
"Every obscène, lewd, or lascivious letter, whether sealed as first 
class matter or not, is hereby declared to be nonmailable." Under 
this section of the statute, the inquiry is, what is the character of 
the book, pamphlet, picture, paper, letter, writing, print, or other 
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publication ptoposed to be deposited in tbe post office for transmis- 
sion? H tUe matter offered for mailing is in Itself obscène, lewd, 
or lascivious, then the postal authorities are forbidden to receive 
it. It is nonmàilable, and Its charaeter in this respect cannot be 
changea by placing it in a cover, wrapper, or envelope, or by seal- 
ing it as first-class matter. , I am aware that there is not unanimity 
in the nilings npon thls question. In U. S. v. Wilson, 58 Fed. 
768, Judge Morrow held that the amendment of September 26, 
1888, did not, in this respect make any change in the statute as it 
was when it was construed by the suprême court in tJ. S. v. Chase, 
135 U. S. 255, 10 Sup. Gt, 756, wherein it was held that a sealed 
and addressed letter is not a "writing," within the meaning of the 
act of July 12, 1876. In U. S. v. Andrews, 58 Fed. 861, Judge Ross 
takes the contrary view, and, in my opinion, clearly shows that 
the amendment of Septeinber 26, 1888, was intended to place ob- 
scène, lèwd, or lascivious letters among the class of nonmàilable 
matter, not by reason of what might be upon the envelope or wrap- 
per thereof , but by reason of the charaeter of the letter itself. This 
being the proper construction of the second section of the act of 
1888, it follows that the indictment charges an offense against the 
défendant, in that it charges him with knowingly depositing in the 
named post ofiftce an obscène letter, for the purpose of having the 
same tmnsported and delivered tbiough the mail to the person to 
whom the letter is addressed. 

It is further urged in support of the demurrer that the indictment 
is f aulty in that it is not averred that the défendant had knowledge 
of the contents of the letter or envelope by him placed in the post 
office. The indictment follows the language of the statute, and 
charges that the défendant did knowingly deposit in the named 
post oflBice an obscène letter, and the poiat made is that it is not 
averred that défendant knew the charaeter of the letter, the same be- 
ing contained in an envelope. In U. S. v. Clark, 37 Fed. 106, the same 
question was passed upon by Mr. Justice Brewer, then circuit judge 
for this circuit, it being therein held that an indictment charging 
the défendant - with knowingly depositing in the post office, for 
mailing and delivery, a certain lewd and obscène picture, was suffl- 
cient, as It would be held that the word "knowingly" qualifies the 
full act charged to be done, and is not limited to the mère act of 
depositing in the post ofilce. FoUowing this ruling, it must be held 
that the indiçttoent in the présent case is sufflcient in this particular, 
and the demurrer is therefore overruled. 



ZIMMEBMAN T. UNITBD STATES. 

(Circuit Court, S. D. New York. AprU 18, 1894.) 

CnsTOMS DtiTiEs— Classification— COTTON Braids. 

Bralds composed of 95 per cent of cotton and 5 per cent, of other 
materials, commercially known as belonglng to the class of "cotton 
bralds," thopgh bought and sold under the spécifie names of "cotton hat 
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bralds," "cotton fancy braids," "cotton straw braids," etc., and us^d in 
the manufacture of bats, Md to be dutiable at 35 cents per pound, under 
paragraph 354 of the tariff act oî Oetober 1, 1890, and not at 20 per cent, 
ad valorem, under section 4 of said act, as a nonenumerated manufac- 
tTired article, nor at 40 per cent, ad valorem, under paragraph 355, as a 
manufacture of cotton not specially provided for, nor at 40 per cent, ad 
valorem, under paragraph 354, as "cotton gimps, galloons, webbing, gor- 
Ing, suspenders and braces," nor free of duty, under paragraph 618 of 
the free list of s^d act, as dalmed by the Importer. 
(Syllabus by the Court) 

Application by John Zimmerman, importer, tor a review of a dé- 
cision of United States gênerai appraisera concerning certain im- 
portations of braids made by him in 1890 and 1891, afflrming the dé- 
cision of the coUector at the port of New York. 

The importations were classifled for duty by the collecter under 
the provisions for "cotton cords, braids, boot, shoe, and corset 
lacings," contained in paragraph 354, schedide I, Act 1890 (26 Stait. 
593). The importer protested, as st^ted in the syllabus. 

Hess, Townsend & McClelland, for importer. 
Henry C. Platt, U. S. Atty. 

TOWNSEND, District Judge (orally). It appears that, while 
the braids are exclusively used for making hats, yet they are cotton 
braids in fact, and are generally and commercially known as "cot- 
ton braids," although they are also known as "cotton hat braids," 
and a certain pattem is known as the "Belgrade pattern." 
It seems to me that the construction contended for by the 
importer would nuUify the opération of the statute (paragraph 518), 
by admitting braids suitable for making hats, irrespective of their 
composition, — whether of wire, paper, leather, or whalebone, for ex- 
ample, — and that therefore, this construction could not hâve been 
intended by congress; and a further suggestion in support of this 
view seems to be aflforded by the limiting clause (in paragraph 518), 
in which ail "similar manufactures" are limited as to the material 
of which they are composed. I can see no reason why, if the lim- 
itation is applied to the gênerai term "similar manufactures," it 
should not also be applied to the braid, especially in view of the 
fact already suggested, — that the other view admits of other ma- 
terials, such as bave been mentioned. The construction contended 
for by the government seems to be further in harmony with the in- 
tention of congress as manifested by other acts, and in accordance 
wtth the construction applied by the courts in similar cases. I 
therefore think that the décision of the board of gênerai appraisers 
should be afSrmed. Décision affîrmed. 
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TJiNION '8WIT0H & SIGNAL CO. v. JOHNSON RAILEOÂD SIGNAL CO. 
< (Oircult Court of Appeals, Third Circuit May -24, 1894.) 

No. 18. 

i. AUTHORITT OB' AôENT TO SeLL PatbKT — INTERPRETATION OF PoWER OF 

Attornet. 

A power of attorney which, lu considerallon of a prescrlbed royalty, ap- 
points the donee sole agent In the United States "for the purpose of work- 
ing and developing the business of sald patents," -with power to "negotlate 
the sale of' the sald patents upon terms to be agreed npon," does not give 
the agent, power to grant an exclusive Ucense, which would transfer sub- 
stantiaily , the ^pttre Interest.in the patent; but It does authorize him to 
grant nfrùësduslve llcensesto manufacture and gell. 

2. A88raNM^N;r; ,0F Patent— Interprétation of Contract. 

A coiitnl,ct which purports to convey, for a prescribed royalty, the sole 
ana exKlnslre right and license to mtfke, use, and seU in the United States 
the iWpWV^nents covered by a patent for the full term thereof, is In sub- 
stance a Virtual if not an situai sale. 59 Fed. 20, affirmed. . 

8. Unauthorized SAiiB BT Agent— Ratification. 

The sale, by an agent Who had aûthorlly to grant nonexclusive licenses 
only, of an exclusive license transferring in substance the entire patent, 
may be held good as a nonexclusive license, when the Ucensees hâve been 
misled by the ambiguous language used by the principal in conferring 
power on 'the agent, and especlally when ttie principal has long recognized 
, them as Ucensees, althougb, in so doing, he was unaware that their license 
purported to be exclusive. 

4 Power of Attornet— Contract in Attorney' s Name— Validity. 

It seemà tbat when a contract which may be made by paroi is put in 
writihg, merely for convenience and certalnty of proof, as in the case of a 
nonexclusive, license to make and sell under a patent, the fact that tho 
, writlng purports to be made under a power of attorney, but is executed 
by the attorney in hls own name, will not render the contract void. 

Appeal from the Circuit Court of the United States for the West- 
ern IMstfict of Pennsylyania. 

This was a bill by the Johnson EaUroad Signal Company against 
the Union Switch & Signal Company, for infringement of letters 
patent No. 241,246, issued to Frederick Cheeswright, for "improve- 
ments in elçctric railroad signal apparatus." Cheeswright, by a 
power of attorney, which is set ont in the opinion, constituted one 
Yebmans his attorney in fact in the matter of the patent, and dé- 
fendant claims under a conyeyance by yeomans, dated March 21, 
1882. Plaiiitifl claims title to the same patent under a power of 
attorney from Cheeswright to Henry Bezer, dated October 31, 1889, 
aùd an absolùte assignment of the patent from the latter. The case 
was hëard in the circuit court on a motion for leave to flle a cross 
bîH; ând'for an order for substituted service (43 Fed. 331). After- 
wards, a motion by the cross complainant for an order for an injunc- 
tion was denied (51 Fed. 85). A decree was finally rendered for 
complainant (59 Fed. 20). Défendant appealed. 

George H. Chrlsty and S. Schoyer, Jr., for appellants. 
George W. Miller and Wm. R Blair, for appellees. 

Before DALLAS, Circuit Judge, and BUTLEE and GEEEN, Dis- 
trict Judges. 
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BUTLEE, District Judge. The plaintiffs filed a bill against tlie 
défendants for infringement of the Sykes patent for "improvement 
in electric railroad signal apparatus," granted to Fredericlc Ohees- 
Wright (assignée of tke inventor, Sykes), numbered 221,246, dated 
May 10, 1881. The défendants answered denying the right set up 
a,nd, under a claim of title and charge of infringement by the plain- 
tiffs, flled a cross bUl. Issues were duly formed and proof s taJien ; 
and after hearing a decree was entered in the plaintifls' favor — for 
an injunction, and an account of profits since October 31, 1889. 

From this decree the défendants appealed, and filed the foUowing 
spécification of errors: 

"(1) That the court erred In flnding that the original complainant, the 
Johnson Railroad Signal Company, had a good title to, or was the lawful 
owner of the patent for infringement of which the suit was brought, and as 
such could maintaln an action against this appellant for the infringement 
thereof. 

"(2) That the court erred In not flnding that this appellant, the Union 
Switch & Signal Company, was the lawful owner of, or had a good title to 
the exclusive right under the patent for an alleged infringement of which 
the suit was brought. 

"(3) That the court erred In flnding that the assent of Frederick Chees- 
wrlght was essential as a condition précèdent to the validity of the right 
and title claimed by this appellant 

"(4) That the coin^ erred in flnding that the proofs falled to show that 
Cheeswright assented to, or ratifled the instrument of March 21, 1882, under 
which this appellant claims the exclusive right under the patent sued on, or 
that he acqulesced thereln after knowledge. 

"(5) That the coiu-t erred In not flnding that the proofs show that Chees- 
wright had knowledge of the said Instrument of March 21, 1882, and that 
he acqulesced thereln after knowledge. 

"(6) The court further erred in flnding that the grant of exclusive Ucense 
from D. M. Yeomans to this appellant, by instrument dated March 21, 1882, 
was a sale of the patent. 

"(T) The court erred in failing to hold that a grant of an exclusive right 
under a patent was a proper and lawful method of working and developlng 
the business of the patent In question. 

"(8) The court erred in construing the instrument of September 10, 1881. 
executed under the hand and seal of Cheeswright to D. M. Yeomans, and 
In pursuance of which, the sald Yeomans, by the said instrument of March 
21, 1882, conveyed to the appellant an exclusive right to the use of the pat- 
ents thereln descrlbed, to be a power of attomey merely, and that the same 
created an agency personal to the said Yeomans alone, and not to his assigns, 
and, therefore, not transférable. 

"(9) The court erred in not holding that the instrument of September 10, 
1881, was a valid vesting in Yeomans of the rights and interests therein 
descrlbed, for the purposes in said Instrument mentioned, and that said rights 
and interest so vested were irrévocable. 

"(10) The court erred in flnding or holding that the right or license under 
the patent in suit, granted to this appellant by the Yeomans' instrument of 
March 21, 1882, was revoked or terminated under the authority pm'ported 
to be granted to one Bezer by Frederick Cheeswright, 

"(11) The court erred in holding that the instrument executed by Yeomans 
on March 21, 1882, was not binding upon Frederick Cheeswright 

"(12) The court further erred in not holding that the attempted revocation 
by Cheeswright, by the instrument dated October 31, 1889, of Cheeswright to 
Henry Bezer, was ineffective, as against the appellant. 

"<13) The court erred in not flnding that the alleged révocation by Chees- 
wright, by the instrument dated October 31, 1889, or by his alleged agent, 
Bezer, was Ineffective as against this appellant prier to notice of revocation 
•duly given to this appellant 
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"(14) The court farther erred In not holding that by the Instrument of Sep- 
tember 10, 1881, the sald Yeomans acquired an Interest whlch was Irrévocable 
by the sald Cheeswright. 

"(15) The court erred In flndlng that this appellant had done any act In 
Infringementof the patent sued on. 

"(16) The court erred In not flndlng and holding that the Johnson Rallroad 
Signal Oolnpany had Infrlnged the letters patent In suit, and vlolated the 
exclusive rights vested In thls appellant, as set forth iû the cross bill. 

"(17) The court erred in allowing an accounting of ail sums of money due 
from this appellant under the Instrument in writing between défendant 
and D. M. Yeomans, dated March 21, 1882, and unpald on October 31, 1889. 

"(18) The court erred in faillng to flnd the original complainant was es- 
topped by the acte of certain of Its offlcers from bringlng the original action 
against this appellant, or from askiug for an injunction or an accounting 
or other relief thereln. 

"(19) The court erred In allowing complainant costs imder the original bill. 

"(20) The court erred In failing to sustain the cross bill, and in not grant- 
Ing to thlB appellant the relief thereln prayed or grantable thereunder, wltb 
costs. 

"(21) The court erred In failing to dlsmlss the original bill for want of ivns- 
diction In equity." 

It is unnecessary to consider thèse assignments separately. Col- 
lectively, they présent the follcwing questions: 

First Hâve the plaintifEs title? If they hâve, then, 

Second. Hâve the défendants rights under it? Other snbordi- 
nate questions raised will be considered in answering thèse. 

As respects the first, we agrée with the circuit court; the plain- 
tiffs hâve title, and no more need be said on the subject at présent. 

As respects the second question we are unable to agrée with 
that court We believe tlie défendants acquired rights under the 
patent, through their contract with Yeomans, which still exist. To 
détermine what the rights are requires a construction of Chees- 
wrighf^s contract with Yeomans, which is as foUows: 

"To Ail to Whom Thèse Présents shall Corne: 

"I, Frederlcli OheeswTight, of St. Dunstan's Buildings, St. Dunstan's Hill, 
in the city of London, notary public, proprietor and assignée of 'Sylies' 
Patent Lock and Block-Signals for Raiiways,' under and by virtue of patent 
for the United States of America, dated the 26th April, 1881, and numbered 
240,622, and patent also for the United States of America, dated the lOth 
May, 1881, and numbered 241,246, do hereby for myself , my heirs, executors, 
administratorfe and assigns, appoint D. M. Yeomans, esquire, of Lexham 
Gardens, South Kenslngton, London, gentleman, my sole agent for the United 
States of America, for the purpose of working and developing the business 
of the said patent in those parts, for and in considération of a payment to 
be well and truly made by the said D. M. Yeomans to me, the said Frederick 
Cheeswright, my heirs, executors, adminlstrators and assigns, as royalty, of 
four pounds per lever, Brltish money, for every lever fitted upon any railway 
in the United States to which 'Sykes' System of Signaling' may be attached 
or connected, with power for the said D. M. Yeomans to negotiate the sale 
of the sald patents, upon tenus to be agreed upon. 

"In witness whereof I hâve hereunto set my hand and seal. this lOth day of 
September, one thousand elijht hundred and eighty-one. 

"LSeal.] Frederick Cheeswright." 

This language, as the circuit court justly says, "is somewhat in- 

deflnite; and involved the exercise by Yeomans of a reasonable 

degree of discrétion." The instrument is not a simple power of at- 

torney; it has many of the characteristics of an exclusive license. 

, Yeomans is to "Work and develop the business of the patent 
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• • • for and in considération of thé payment" of four pounds 
for each leTer used. By the terms "work and develop," the parties 
coûtemplated tke employment of sucli means as are commonly used 
to render patents valuable to their owners. Thèse means are Ta- 
rions. One of them is by sale of the patent; another ia by manufac- 
turing and selling the patented article; another is by granting 
licenses, and thus inducing others to manufacture and sell. The 
first was withheld by the terms of the contract. The second was 
not, we may assume, contemplated. The capital required to enter 
upon such manufacture, advantageously, was doubtless beyond Yeo- 
mans' control; and if it was not, he could hardly be expected to 
employ it in such manufacture under an authority which, as the de- 
fendants claim and the court has found, was liable to be revoked 
at Cheeswright's will. The third was therefore probably the only 
arailable means open to him, or contemplated by either party. Yeo- 
mans consequently entered into contract with the défendants. 
He undertook to give them an exclusive license, embracing the en- 
tire territory covered by the patent, and running for the full period 
of its life. We agrée with the circuit court that this was a virtual, 
if not actual sale, and was therefore in excess of his authority. 
What constitutes a sale of a patent, as an abstract question, need not 
be discussed. It is sufflciently considered in Nellis t. Manufacturing 
Co., 13 Ped. 451; Pickhardt v. Packard, 22 Fed, 532; Waterman v. 
MacKenzie, 138 U. S. 252 [11 Sup. Ct. 334]; 2 Rob. Pat. § 703; and 
Curt. Pat. pp. 241-243. The terms of Cheeswright's contract with 
Yeomans leave no doubt in our minds that Cheeswright did not in- 
tend to confer authority to transfer substantially the entire inter- 
est in the patent, as such exclusive license, if enforced, would do. 

We also unité in the view that the exercise of this excess of au- 
thority was not ratifled by Cheeswright. While his correspondence 
and testimony show that he knew the défendants had acquired priv- 
ilèges under the patent they do not show that he was aware of their 
extent, or the claim set up under them. 

It foUows that the défendants hâve not an exclusive right to the 
use of the patent ; and that their cross bill cannot be sustained. 

It does not follow, however, that the plaintiffs' bill can be sus- 
tained. As we hâve seen, and as the circuit court held, Yeomans 
had authority to grant nonexclusive licenses to manufacture and sell. 
In our judgment he had authority to do anything and everything 
usually done in rendering a patent profitable short of selling it. 
This we think is the plain import of the language used. The re- 
straint upon his authority is imposed in plain terms, and is limited 
to selling alone. Why, therefore, should not Yeomans' contract 
with the défendants be held available to transfer what he had au- 
thority to convey — a nonexclusive license to manufacture and sell? 
A deed for a fee, where the grantor has a life estate only, is none 
the less available for the transfer of this. The plaintifif cannot be 
injured by such construction of the contract; and equity plainly re- 
quires it The défendants, in taking the transfer, acted in good 
faith, as the circuit court has found; and they hâve continued to 
act in good faith under it. Their mistake respecting Yeomans' 
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anthority Is attributable to Gheeswright's indefinite and atribigtious 
language; and as before remarked, the error, with the liCense so 
construed, can do Mm and his assignées no harm; whUe to the 
défendants, who were thus misled into tbe expenditure of money 
and the préparation for an extensive business, it may resuit in 
serious loss, and certainly would if we adopted the plaintifls' views. 
Furthermore Cheéswright was cognizant for years, that they had 
acquired rights under the patent — at least that they were manufac- 
turing and selling, presumably under license, and not only did not 
object, but recognized their rights, and claimed to be paid the royal- 
ties thus eamed. It is true he was unaware (so far as appears) that 
the license was exclusive in terms; but that is unimportant hère. 
The justice of this view is, to a limited extent, conceded; and the 
decree, in conséquence, relieves the défendants from liability for 
infringement prior to the révocation of Yeomans' authority. But 
why should the eflect of the license be so limited— why should the 
revocation annul it? It was granted while the authority was in full 
force. The défendants were not agents or attorneys of Yeomans, 
and liable to be aflected by his dismissal. They are purchasers of 
a license without limitation as to time, and irrévocable. As well 
might it be said that railroad companies purchasing signais and 
rights to use them would lose the fruits of their purchases by the 
subséquent annulment of Yeomans' authority. Granting that Yeo- 
mans' authority might be revoked (and we believe it might under 
the doctrine of WUlcox & Gibbs S. M. Co. v. Ewing, 141 U. S. 627 
[12 Sup. et. 94]), ail acts previously done in pursuance of it remain 
in force. 

It ia urged that Yeomans' contract with the plaintiffs is fatally de- 
fective because the paper witnessing it is not in Cheeswright's name. 
The paper recites the power of attorney and is made in pursuance of it. 
The objection is purely teehnical, without color even of substance. 
Earely has this doctrine been applied in modem times to a case where 
the instrument bore évidence that it was executed in pursuance of 
the power, without the court feeling called upon to excuse itself for 
doing so. Still if the défendants' right grew out of the paper alone, 
— that is if the license could only be created by writing, — the defect- 
ive exécution (if it is defective) would présent difQculty. The right 
does not, however, grow out of the paper, but out of the contract, of 
which the paper is évidence simply. The law does not require 
such a paper to croate or support a license; Walk. Pat. (2d Ed.) 
§ 303; 3 Rob. Pat. §§ 806, 809; Buss v. Putney, 38 N. H. 44; Pot- 
ter V. Hollande 4 Blatchf. 206 [Fed. Cas. No. 11,329]; Baldwin v. 
Sibley, 1 Cliff. 150 [Fed. Cas. No. 805]; Jones v. Berger, 58 Fed. 
1006. Where a paper is used it is simply for convenience and cer- 
tainty of proof. The authorities cited by the plaintiffs, relate to the 
defective exécution of papers for the transfer of land, patents, etc., 
where thé writing is essential to the transfer. No case is cited in 
which the teehnical rule there stated has been applied to any other 
paper. We need not détermine, however, whether this distinction 
is well founded or not; for if the paper in question was necessary to 
support the license, and its exécution is defective, the defect ha» 
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been cured by Cheeswright's conduct. He recognized and acted upon 
the license. His correspondence and testimony — saying notWng of 
Yeomans' testimony — show this very plainly. He was unaware of 
the terms in whicli it was expressed, and the claim set up under 
it, but it may be assumed that he was aware the terms were not 
more favorable to Mmself than the construction we bave placed upon 
those used; for as we hâve seen the license when thus construed is 
consistent with the power granted to Yeomans, and is the most 
available means of doing what he desired to accomplish, — in other 
words it is such a license as he authorized, and knew was most 
likely to be granted. 

Ûntil Yeomans' authority was revoked and the défendants had 
knowledge of it, their settlements with him were a discharge of lia- 
bility. For any moneys which may hâve become due since, settle- 
ment must be made with the plaintiffs. How the account stands 
we are not called upon to détermine. The parties disagree about it, 
and the question is one principally of figures. If there is anything 
due the courts of the state hâve jurisdiction and afford adéquate 
remedy. The suit is not based on such a claim. 

The decree must therefore be disafflrmed and the bill dismissed 
with costs. The case is remanded to the circuit court to carry out 
this order. 



SHOEMAKBR et al V. MBRROW. 

(Circuit Court of Appeals, Third Circuit. May 18, 1894.) 

No. 14. 

1. Patents — Inpringbmbnt Suit — Effect of Admissions in Interférence 

Pkooebdings. 

A party to an interférence proceeding practically withdrew from ttie 
contest by means of a stipulation by wliicli he agreed tiiat tlie preliminary 
Btatement of the other party should be accepted as évidence on the ques- 
tion of priority, that no additional évidence should be received, and that 
the matter should be decided on this évidence alone, without argument. A 
patent having been issued to his opponent, he accepted a license thereun- 
der. Held, that the stipulation amounted to an admission of priority of 
invention, suffleient, as évidence In a subséquent suit for Infringement, 
to show prima facie that the successfiil party in the interférence was the 
flrst Inventor. 

2. SAMB— WlTHDRA-WAIi OF ClAIM— ESTOPPEl,. 

One who retires from an interférence proceeding, and withdraws his 
claim for the spécifie élément forming the subject of the interférence, is 
thereafter precluded from claiming such élément under his patent 59 
Fed. 120, reversed. 
8. Same— Limitation of Claims— CROçnETiNa Machine. 

The Merrow patent No. 428,508, for a crocheting and overseaming ma- 
chine, construed, and Jield not infringed. 59 Fed. 120, reversed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvani£u 

This was a suit by Joseph M. Merrow against John Shoemaker 
and others for infringement of letters patent No. 428,508, issued to 
complaiuant May 20, 189U, for a "crocheting or overseaming ma- 
chine." The circuit court rendered a decree dismissing some of the 
v.6lF.no.9— 60 
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diefeadants, but in f avor of the complainant as to the others. The 
opinion î« reported in 59 Fed. 120, and contains a full statement of 
the facts. Défendant appealed. 

Josçph 0. FValey and S. S. Hollingsworth, for appellanta. 
Joseph B. Church, for appellee. 

Before ACHESON, arcuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. No statement of th.e case is necessary 
to an understanding of what we propose to say, and none therefore 
will be made. Of the numerous errors assigned tlie following only 
need be noticed: 

"(7) The circuit court erred In not holding that the conduct of the complain- 
ant, Joseph M. Merïow, In the matter of the Interférence declared In the 
United States patent office bet^een the application of said complainant and 
the application of said Geotge D. Munslng and the application of Thomas 
J. Holton and Frank Malsch, constituted an admission against interest by 
the said complainant which is compétent évidence against hlm of the fact 
of prier Invention by said George D. Munsing of the subject-matter in Issue 
in said interférence. (8) The circuit court of the United States for the 
eastern district of Pennsylvanla erred in not holding that any construction 
of said first, secraid, third, and fourth clatnis of said letters patent No. 428,- 
508, dated May 20th, 1890, whlch would Include the défendants' machine, 
would render the said claims Invalid by reason of the fact that prior to the 
invention by the said complainant, Joseph M. Merrow, of the subject-mat- 
ter of the said claims, a machine, substantlally Identical with the défend- 
ants' machine had been known to and uséd by George D. Munsing, of and at 
Mlnneapolls, Minn." 

We may adopt ail the circuit court has said, except what relates 
to the défense based on Munsing's patent. Tliat patent covers 
everytliing embraced in the claims before us. The effort to distin- 
guîsh. it by référence to the fact that thèse claims are broader in 
terms than those of Munsing is we think futile. The invention 
shown and claimed is the same. While Merrow's claims do not 
specify the "flnger," as Munsing's do, they embrace it by implica- 
tion. That Merrow so understood is shown by the fact that he 
never made a machine without it (or its plain équivalent), and by 
his assertion that the respondents' machine, which contains the 
"flnger" as a necessary élément, is an infringement But, further- 
more, Munsing's ninth claim says nothing about the "flnger," and, 
consequently, is as broad even in terms as Merrow's. If it be con- 
ceded, however, that the omission of the latter to specify the 
*'flnger" as an élément distinguishes his patent from Munsing's, then 
it must also be conceded that it distinguishes the respondents' ma- 
chine from Merrow's, for theirs contains the "flnger," will not oper- 
ate without it, and is identical with Munsing's. 

The only question, therefore, is, did Munsing anticipate Merrow? 
The proofs show that Merrow, Holton & Malsch, and Munsing sever- 
aUy made application for patents for "crocheting machines," — the 
first on Sèptember 1, 1887, the second on September 8, 1888, and the 
third on October 17, 1888, — consisting of similar combinations, con- 
taining nothing new (at least as respects the claims under considér- 
ation) but the substitution of an "intermitting f eed mechanism" 
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(wliich admîts of two or more stitches being takea in tlie same 
place) for the old mechanism wMch fed continuously, after each 
stitch. The patent office, after expressing doubt of the patentabilty 
of either, dèclared interférences — flrst, between the former two ap- 
plicants, and, second between ail three. While certain of the re- 
spective claims only were named in the issue formed, those named 
embrace substantially everything covered by the invention. As 
between Merrow and Holton & Malsch, the décision was in favor 
of Merrow. This resuit lost Holton & Malsch their place in the 
other contest, and it proeeeded between Merrow and Munsing alone. 
After taking testimony, the parties entered into a contract as fol- 
lows: 

"It is hereby stipulated and agi-çed by and between the parties hereto that 
the sworn statement of George D. Munsing, executed on the 20th day of Sep- 
tember, 1889, and filed for record in this cause September 24th, 1889, be re- 
celved and accepted as évidence on his behalf on the Issues of priorlty of 
invention now pendlng between the parties hereto, wlth the same force and 
eflect as though regularly taken upon notice, and duly filed In this case; 
that no further or additlonal évidence shall be taken or received; that the 
case shall be taken up and decided at the earliest possible moment by the 
examiner of Interférences, without argument, and upon the évidence con- 
tained in said sworn statement." 

The sworn statement of Munsing, referred to above, is as foUows : 

"That he conceived the invention set forth in the déclaration of inter- 
férence on or about the Ist day of December, 18^; that on or about the 
Ist day of June, 1883, he made drawings of the invention; that on or about 
the Ist day of June, 1883, he first explahied the invention to others; that on 
or about the 15th day of July, 1883, he begun work on a full-slzed machine 
embodying such invention, which machine was completed about the lOth 
day of November, 1884. and that on or about the lOth day of November, 
1884, he successfuily operated said machine, and that he has since built other 
machines embodying said invention, and has used the same; that he has 
made no models except full-slzed working machines." 

Thus Merrow withdrew from the contest, and permitted— indeed, 
assisted — ^Munsing to make ont his case, and obtain a patent, under 
which he (Merrow) was to hâve an exclusive license, paying a royaltv 
of $10 for each machine manufactured thereunder. It is unneces- 
sary to pass upon the question of estoppel, which the respondents* 
base on this conduct. It is sufficient to consider its effect as évi- 
dence on the question of priority. We regard it as an admission of 
Munsing's priority, and his conséquent right to a patent. The in- 
ference seems reasonable that Merrow proeeeded far enough with 
the contest to discover that a continuance would resuit disastrously 
to him, then abandoned it, and united witb Munsing to obtain a 
patent for their joint beneflt. This infeyence finds support in Mer- 
row's testimony. Any other view seems inconsistent with. his con 
duct. Why, otherwise, should he abandon a contest thus entered 
upon and prosecuted nearly to its close, and subject hlmself to the 
payment of a royalty on the machines to be manufactured, if he was 
the flrst inventer, and consequently entitled to the monopoly of such 
manufacture without paying tribute to anybody? It is said he was 
tirod of the contest, and therefore compromised. Men do not 
commonly tire of such contesta until their hopelessness is discoveted. 
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We see little évidence of compromise in the transaction. Munsing 
got the patent; and, although Herrow got a license under it, he 
got it at a pretty large price. But, whatever may hâve induced his 
action, it should be regarded as an admission of Munsing's priority, 
fuUy sufflcient to make ont a prima facie case against Mm. If he 
could hâve answered this, it was his privilège to do so, and he 
would no doubt hâve done it. As he did net, we must hold it to be 
décisive. 

Bat suppose it was not shown that Munsing anticipated him, 
and tis patent was consequently held to be valid. The resuit 
would be the same. His claims in such case would necessarily be 
so construed as to exclude the "flnger" and its équivalents. After 
withdrawing a spécifie claim for this élément, in favor of Munsing, 
he would be precluded from setting it up. His patent, if valid, is 
for the combination minus the "flnger," — a device whose novelty 
consiste in dispensing with this élément. The respondents, as be- 
fore siîggested, do npt infringe such a device; for they use the 
"flnger," and their mî^chine wiU not work without it. 

The decree of the circuit court is therefore disaffirmed, and the bill 
must be dismissed with costs. 



GAMEWBLL FIRE-ALAEM TEL. CO. et al. v. MUNICIPAL SIGNAL 00. 

(Circuit Court of Appeals, First Circuit April 11, 1894.) 

No. 43. 

L Patents— Anticipation— Prior State op the Art. 

The Noyés patents, Nos. 359,687 and 359,688, for improvements in mu- 
nicipal signaling apparatus, wliereby an alarm is sounded on receiving 
emergency signais, but not on receiving ordinary signais, each device be- 
Ing a combination of a multiple transmltter adapted to send signais of 
elther class automatically, a single receiving instrument, and an alarm 
which respoads to signais -of one class, and not to others, the method of 
the flrst patent being by varylng the strength of the current, and that of 
the second by varylng the duration of current Impulses, were not antici- 
pated by prior patents for simllar devices which elther lacked a multiple 
transmltter, or, If having such a sIgnaUng apparatus, employed independ- 
ent registers, which were dispensed with by the single receiver of the 
patents. 52 Fed. 464, affirmed. Putnam, Circuit Judge, dissenting as to, 
the second patent, on the ground that it was void because covered by the 
claims of the first 

8. Same— Anticipation- Evidence. 

Evidence of expérimental, use, merely, of a device, the model of which 
is not produced, and which was not known to a subséquent inventor, is 
Insufficient to show anticipation of his patent. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This waa a suit by the Municipal Signal Company against the 
Gamewell Fire-Alarm Telegraph Company and others for ijifringe- 
ment of certain patents. The circuit court rendered a decree for 
complainant (52 Fed. 464), and défendants appeaL 
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Charles IST. Judson, Causten Browne, and Eichard ]*«'. Dyer, for ap- 
pdlants. 
Pish, Richardson & Storrow, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

NELSON, District Judge. This is a suit brougtt upon letters 
patent No. 359,687 and No. 359,688, botli dated March 22, 1887, 
granted to Bernice J. Noyés, as assignor to the plaintiffs. Infringe- 
ment is alleged of the flrst two claims of No. 359,687, and of ail the 
flve claims of No. 359,688. Both patents relate to improvements in 
municipal signal apparatus. The flrst patent (No. 359,687) describes 
a municipal signal apparatus, the purposes and objects of which are 
substantially as foUows: As is usual with such mechanism, there is 
a central station, where messages, alarms, and the like are received, 
and there are substations in the shape of boxes, located at varions 
points throughout the city or town. From thèse boxes it is désirable 
that two classes of alarms shall hâve the capacity of being sent. 
One class of alarms is of such a nature that they need immédiate 
attention, and, to draw the attention of the attendant to thèse alarms, 
it is arranged that, when such alarms are received, a bell shall be 
rung, so that the attendant shall see what the want is. The other 
class of messages consista of those to which no immédiate attention 
need be paid, the record of which merely needing supervision at the 
end of the day. Thèse objects are carried out by substantially the 
foUowlng mechanism: At the central station there is arranged in 
one circuit a recorder, the circuit of which is controUed by a relay 
in the main circuit, which will respond either to a total break in the 
circuit or to a réduction in the current strength, the relay having 
a strong retractor, which moves the armature backward, and 
complètes the local circuit of the recorder for ail thèse current 
changes. Another relay is included in the main circuit, which 
is not as sensitive, and which responds only to total breaks 
in the circuit. This relay contrôla the local circuit, having a 
bell in it. The opération is as foUows: If a message is to be sent 
which is merely to be recorded, a current is sent over the main Une, 
of redueed strength, and the recorder of the local circuit is operated 
alone, thus making a record of message, but not ringing the alarm. 
If it is desired to send from a box a message requiring an alarm, then 
the circuit is broken in the main line, and both the recording instru- 
ment and the bell circuit are operated, and the attendants attention 
is immediately called to the fact that an urgent message is being re- 
ceived. Thus, by having two relays differently adjusted to the main 
line, and a signal box capable of sending either total makes or breaks, 
or currents of diminished strength, messages can be received on the 
recorder without ringing an alarm, or they can be accompanied by 
an alarm, and the character of the message — whether it requires an 
alarm or not — will be determined by the Implement used to send in 
the alarm. The second patent (No. 359,688) seeks to accomplish 
identically the same purpose, but in a difEerent way. Instead of 
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having instrnments în the main circuit responsive to changes in the 
strength of the carrent in the circuit, it has instruments and con- 
nected mechanlsm responsive to makes and breaks which difler in 
time. Thua a, séries of short breaks In the main circuit will act on 
the recordér, and record a message, without giving any alarm; but, 
if it is desired to send in an alarm accompanying the message, this 
is accomplished by a long break, which, by the opération of suitable 
clockwork, closes the alarm-bell circuit, and caUs attention to the 
fact that a message requiring immédiate attention is being recorded. 
Thus the mechanism of this last patent accomplishes identically the 
same resuit as the mechanism of the flrst patent, by means of long 
and short breaks, while the flrst patent accomplishes it by means 
of breaks and changes of current strength in the circuit 

The principal défense set up in this case is that in view of the 
State of the art as shown în certain patents which were prior in 
point of time to the Noyés patent, and in view, also, of the so-caUed 
"Wood Device," there was nothing patentable in the Noyés ap- 
paratus. The flrst, patent relied upop by the défendants is one 
granted to J. W. Stover, July 26, 1881. That was a patent for im- 
provements in telegraph relays, so that certain signais may be 
sounded in one relay, and certain other signais coming over the same 
Une may be sounded on aûother relay, — one relay operating always; 
the othef operating when the proper current change is sent orer the 
line. The apparatus for accomplishing this resuit consista of two 
coils, one about the other, the outer one of which is a primary, and 
the inrier one a secondary, coil, together with two annatures so set 
that by a change in the cuïrent the sounder of one circuit will alone 
be operated, or the sounded of both circuits will be operated. The 
patent sàys: 

"A sudden Inerease or decreàse In the strength of the primary current, with- 
out actually interrupting It, Will set up Induced currents In the secondary 
coil, and operate the polarlzed. armature, and thus signais may be sent 
through the main circuit, which will be recelyed upon the receiving instrument 
M, and not upon the receiving instrument m." 

This device plainly differs from the Noyés invention in having two 
separate and independent receiving instruments. It also lacks a 
multiple transmitter, which forms a part of the Noyés combination. 

The Field patent of June 19, 1883, is also relied on as anticipating 
the Noyés invention. The scope of this patent is set f orth with great 
clearness in the opinion of the court below. It is for a district tele- 
graph apparatus for recording stock quotations, and is so constructed 
that the operator may accompany any message with an alarm signal. 
Two magnets are used, one neutral and the other polarized. The 
neutral, or printing magnet is operated in the usual manner by mak- 
ing and breaking the circuit. When, however, the operator desires 
to ring the alarm, he reverses the printing current, and so opérâtes 
both the printing and polarized magnets, and thereby rings the 
alarm bell. The operator can send a message without an alarm, or 
he may send the same message with an alarm, depending upon his 
wiU. By the Noyés invention, every message of a certain kind 
must be accompanied by an alarm, while every message of a dif- 
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ferent kind can never be accompanied by an alarm. In tbe Pield 
apparatus the operator may transmit the same message on distinct 
occasions, and may ring the bell on one occasion, and net on the 
other. The Field patent contains nothing in the nature of a multiple 
transmitter adapted to send messages automatically by current 
changes of différent character, as in the Noyés invention, 

Of the prior patents upon which the défendant relies, those which 
were issued to J. C. WUson in 1885 and 1886 bear the closest resem- 
blance to the Noyés System. They describe a municipal signal ap- 
paratus, with a central station and substations having the capacity 
of communicating with each other. The substations are provided 
with multiple signalling apparatus, arranged to send certain signais 
by a weakening in the current strength due to résistance, and other 
signais due to total cessations in the current. At the central station 
there are two relays, two recorders, each in a local circuit, with a 
bell in one circuit, The two relays are so adjusted that one will 
operate on a réduction of current strength, and the other only on 
a total break, The police or patrol calls operate by a réduction of 
current, registering on the recording instrument the patrol call. 
If a want call is sent in, the multiple transmitter is operated, so that 
the current is broken in the transmission of the message, and the 
record is made on a separate instrument. In this apparatus there are 
multiple transmitters at the substations, capable of sending mes- 
sages by réductions in the current strength or total interruption, 
and at the central office there are two relays, one of which controls 
a patrol recorder, and the other controls a want or signal recorder, 
with an alarm bell. In thèse patents two registers are indispen- 
sable to its opération, — one for recording patrol calls, and one for 
recording want calls. Wilson states in his second patent that the 
réception of both patrol calls and want calls in the same instrument 
was objectionable, and Ma apparatus was designed to obviate what 
he considered to be that difficulty. The Noyés invention seems to 
hâve removed the objection suggested by Wilson, and consists in 
an improvement upon the state of the art as shown in the Wilson 
patents, which improvement consists in successfuUy dispensing with 
the necessity of two complète sets of registering apparatuses at the 
central station. The use of a single recording apparatus simplifies 
the central oiïice mechanism, reduces its cost, and entails less atten- 
tion and labor on the part of the attendant. It is less diiBcult to 
keep one recording instrument adjusted than two. It is also thought 
more convenient in practice to hâve ail the signais recorded on one 
strip of paper than upon two. The Noyés apparatus has the double 
advantage of producing an improved resuit, and of doing it more 
cheaply and with less complicated mechanism. Of the other prior 
patents referred to by the défendant, it is only necessary to remark 
that they hâve still less resemblance to the Noyés invention than 
the Stover, Field, and Wilson devices. 

In regard to the Wood device, it appears that in 1877 Wood ap- 
plied for a patent upon an improvement in automatic telegraph 
signal instruments, which application was rejected by the patent 
office. His application was accompanied by a model which, it is 
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claimed, embodied the Noyés invention. The model itself was net 
produced, and the account given of it by the witnesses is somewhat 
confused and conflicting. The only usé ever made of it by Wood 
"was merely expérimental. It was never used for any practical pur- 
pose. There is no prêteuse that Noyés ever knew of its existence. 
The évidence is wholly insufiQcient for the court to conclude that 
Noyés' invention was anticipated by the Wood device. The évidence 
is sufilcient to prove infringement The défendant manufactured 
apparatus embodying thè features of the Noyés invention, set it up 
in its ofQce, and offered to furnish it, or other apparatus like it, to 
the city of Boston, Decree of the circuit court afflrmed. 

WEBB, District Judge, concurs in this opinion. 

PUTNAM, Circuit Judge. If the patents on which this bill is 
framed are to be construed as covering only detailed construction, 
the bUl would fail on the issue of inf ringement for lack of évidence 
as to the particulars of the apparatus of the défendants (now appel- 
lants). ïï cpnstrued brpadly, as claimed by complaiûant below, the 
substance consists in a eopibination of a multiple signal transmitter 
with a message receiving instrument at the central station, and 
an alarm, which latter responds to signais of one character, and net 
to others. As a broad invention thus deflned, it has nothing which 
was not fuUy described in the prior Systems of Wilson except a 
single receiver in lieu of two, and Field had the single receiver. 
When the patents in suit were taken ont, this distinction, if held of 
any value whatever, was apparently regarded as of little consé- 
quence, because in the spécifications of the first one it was said that 
the System described therein might be "employed to operate two in- 
dependent receiving instruments at a central station." There is 
much ground for maintaining that a single reeeiving instrument was 
the normal condition of the art, and that Wilson adopted two only 
because he regarded them préférable. But, however thèse matters 
may hâve been, it is apparent that, when a single receiving instru- 
ment was desired in the place of two, the change could easily hâve 
been made by any person skilled in the art There was no mystery 
or difflculty whatever in doing this. The entire advance made by 
Noyés, if he made any except in détails, was in the adaption of Field's 
single receiver to the Wilson System, and this seems to me to hâve 
required no inventive faculty. 

Therefore, if I felt at Mberty to proceed in this case on my own 
convictions, or on my understanding of the tendency and practical 
effect of the décisions of the suprême court during the last few 
years, which hâve sustained so many decrees in the circuit courts 
holding patents invalid for want of patentable novelty, and re- 
versed so many in which the patents hâve not been held invalid for 
that reason, and especially the tendency and practical efifect of the 
séries of cases concerning "double use," so caUed, beginning with 
Pennsylvania E. Co. v. Locomotive Engine Safety Truck Co., 110 
U. S. 490, 4 Sup. et. 220, and ending with Knapp v. Morss, 150 U. S. 
221, 225, 226, 228, 14 Sup. Ct. 81, and of the rule in Gordon v. Warder, 
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150 U. S. 47, 50, 14 Sup. Ot 32, to the effect that while certain 
prior patents may not strictly anticipate, yet they may aid to create 
sucli a state or condition of the art as to require the restriction 
of a subséquent patent "closely to the devices and methods claimed" 
by it, I could not concur in any opinion sustaining the validity oi' 
either of thèse patents. But apparently the trend of this court, aa 
shown in Folding Bed Co. v. Osgood, 7 C. C. A, 382, 58 Fed. 583, and 
in Herrick v. Leveller Co., 8 C. C. A. 475, 60 Fed. 80, precludes me 
from following my own views as above expressed. Therefore, I 
concur in so much of the opinion of the court as gives a broad 
support to Noyés' first patent. 

It seems to me, however, that his second patent must hâve been 
taken out as a matter only of greater caution, through fear that, by 
some possible interprétation of the claims of the first, every method 
of using the electric currenta would not be covered. To my mind, 
this was unnecessary; and, unless the patents are to be limited to 
détails, the claims of the first patent cover every form of current 
changes particularized in either. I think, therefore, that under 
Leggett V, Oil Co., 149 U. S. 287, 13 Sup. Ct. 902, and more particu- 
larly and clearly under MiUer v. Manufacturing Co., 151 U. S. 186, 
14 Sup. Ct. 310, the second patent is void. Most assuredly has there 
been no infringement of the f ourth claim of the second patent, which 
expressly unités in the combination two receivers. On so much as 
relates to the second patent, I know of no décision of this court 
which precludes my judgment. 

On the question of infringement I agrée fuUy with the conclusionis 
of the court. 

For the reasons stated, I concur touching the first patent, but dis 
sent touching the second. 



E. C. ATKINS & CO. v. PARKE et al 

(Circuit Court of Appeals, Sixtli Circuit. May 8, 1894.) 

No. 118. 

1. Patents— ASSIGNMENT—UANCELLATION. 

A clause In an assignaient of a patent tliat. If the assignée fall to make 
certain statements and payments withln a certain time after the same 
become due, the assignors shall hâve the right, by glving notice, to cancel 
the exclusive privilège and grant conferred, does not authorize a cancel- 
lation by notice given at a tlme when no money is due. 

2. Samb — Suit by Assignées fob Infringement — Cross Bill bt Assignors. 

On a bill by the assignée of a patent against the assignors for in- 
fringement, praying for an accounting, defaults of the assignée In not com- 
plying with conditions of the assignaient and other wrongs on his part, 
which do not authorize a forfeiture by the terms of the contract, are not 
grounds for a cross biU by the assignors to cancel the assignment, or 
to remove the cloud on their title to the patent arising therefrom, or for 
other afllrmative relief, where aU the matters complained of may be 
pleaded as défenses to the ori^al bill, and damages therefor may be 
considered on the accounting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 
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Thls Is aJMU filed by H. 0. Atklns & Oo., a corporation created and brganized 
under the.lâWS of the state of Indlâna, agalnst Amos S. Parke and Sarah A. 
Parjce, rWldëlts of Bay Olty, In the state of Michlgan, for Infrlngement of 
lettera patent No. 333,540, Issued to Sarah A. Pârke, January 5, 1886, for 
swaging saiv? t^eth, and for an accountlng for profits and damages. 

The blll avers that on the 30th of Jannary, 1886, the patentée constituted 
Amos S. Pàrkè lier true and lawful attorney, to sell saw swaglng machines. 
and trânsfer territorial rights to manufacture and sell the same. On Feb- 
ruary 2, 1886, the biU avers that said Amos S. Parke, as suçh agent, sold and 
conveyed to the plaintlff the rlght to make and sell said machines throughout 
the United States, exceptlng the States of Oalifornia and Oregon, aud the terri- 
tory ôf 'Washington ; that ail interest In sald patent, exceptlng In said states 
and terrl^iory, was thereby transf erred and conveyed to the plaintlff. The blll 
further avers that the défendants, wlthout the consent or lîcense of the plain- 
tlff, ùnd notwithstandlng said grant to sell, hâve Infringed the plaintifl's 
rights by making, at Bay City, Miçh., saw swaglng machines accordlng to the 
Invention of said patent, and bave refused to desist from such manufacttu-e or 
accomit for thelr profits and damages. The blllprays for an Injunction and 
foran account. 

The answer admlts that the plaintlff Is a corporation; that Sarah A. Parke 
Is the true Inventor of the patent named; that she made Amos S. Parke her 
true and lawful attorney; but dénies that sald attorney did grant and convey 
to the plaintlff, or Its représentatives or asslgns, the exclusive right to make 
and sell sald machine accordlng to sald Invention. But défendants admit 
that on sald 2d of Pebruary, 1886, they did enter Into a certain contract in 
relation to the manufacture and sale of the Improvements mentioned in said 
lettera patent, and that a copy of sald contract is attached to the answer. 

The défendants deny that the plaintlff bas substantlally complied with the 
ternis of said contract, and deny that, by a substantlal compliance with the 
materlal conditions thereof, ail rlght and tltle to said letters patent is vested 
in the complainant The défendants deny that they hâve infringed by manu- 
facturlng sald saw swaging machines, or that the plaintlff had any right or 
tltle In and to sald Improvements descrlbed in said letters patent at the time 
sald blll was flled, and, at that time, deny the plaintlff had any interest In the 
profits of sald machines, made under sald patent, and deny that the plaintlff 
had any rlght to make and vend such machines. 

The défendants admit that sald Amos S. Parke, alter the terminatlon of the 
contract marked "Bxhiblt A," as herelnafter stated, on or about the 29th day 
of January, 1889, did begln to make at Bay City saw swaglng machines, and 
bas made about 60 of such machines, but deny that they were unlawfully 
made in violation of the plaintifl's rights. 

(1) Défendants clalm that sald contract of February 2, 1886, was not an 
imcondltlonal sale or trânsfer of the défendants' tltle, but was only a condl- 
tional sale, liable to be termlnated by default of the plaintlff, at the élection 
of the défendants. 

(2) That said plaintlff was In default by falllng to comply with the stipula- 
tions In sald contract, and same was not In force at the timè of the wrongs 
complained of. 

(3) That plaintlff bas falled to comply with the condition of sald contract by 
neglecting to fil! orders for sald machines; that, on the day said contract was 
made, said détendants gave an order to the plaintlff for twenty-five of said 
machines, but plaintlff falled to fiU sald order until about July 8th, foUowing, 
when ten of sald new swages were sent; that repeated orders were sent for 
said machines, but flot flUed; and that the défendants thereby lost sales of 
the same, as they had contracts for the sale of the same. 

(4) That plaintlff falled to manufacture said machines as fast as the de- 
mands of trade requlred, and as It agreed to do. 

(5) That from February 2, 1886, to January 26, 1888, plaintlff had made and 
put on the market not to exceed 60 of said machines, and had not sent to de- 
fendants to exceed 30, though there was ready sale and an active demand 
for the same. 

(6) That, by sald plalntlfCs fallure to make and place said machines on the 
market, the défendants lost the sale of a large number, and the profits on 
the same. 
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(7) That the plaintlff made what machines were mamifactured In a détective 
and unworkmanlike manner, so as to Injure the sale of the same, and, of the 
30 sent to défendants, 10 were so defectlve that they could not be sold, and 
were returned to the plaintifl; that, eut of the 60 machines made and put on 
the marlcet, 42 were retumed, as appeared by the plaintiffi's letter (marked 
"Exhibit B"), and the défendants charge they were returned because of de- 
fectlve make; that from February 2, 1886, to January 26, 1888, the défend- 
ants had orders for machines which woiild hâve been fllled by machines re- 
turned if they had been well made. 

(8) That plaintiff failed to promote sales by refuslng to advertlse; that de- 
fendants furnished cuts whlch were not used; that portions of said Invention 
whieh related to swaging band saws' teeth were whoUy omltted; that, though 
the plaintlff mamifactured various articles in lumber and worklng of wood, 
and advertlsed largely, in none of said advertisements is sald improvements 
shown. 

(9) Plaintlff was Interested In the Hinkly machine, used for similar purpose, 
and therefore did not work in good falth under sald contract, but made In- 
ferior machines to retard their sale. 

(10) That plaintlff has forfeited Its rights, failed to make reports and pay 
royalties; that from the 2d of February, 1886, no report of sales was made 
until March 17, 1887. 

(11) That on the 26th of January, 1888, the plaintiff havlng forfeited lt3 
rights under said contract, défendants elected and did déclare the contract 
forfeited, by written notice served on the plaintiff. 

(12) Défendants charge that plaintiff was interested in another saw swaging 
machine, and entered Into a contract to control the machines made under 
the Parke patent for the purpose of preventing sald machine from being put 
on the market, and that said contract was a fraud on Its part. 

(13) That, since the maklng of said contract, plaintiff has caused to be made 
and put on the market other saw swaging machines, and did ail In its power 
to prevent the Parke machines coming onto the market. 

(14) Défendants claim the patent described in No. 333,540 to be of great 
value and use to the public, and, if manufactured and sold, would be a source 
of great revenue to the défendants and beneflt to the public, and, if com- 
plainant Is permitted to prevent the manufacture and sale, défendants will 
be irreparably Injured. 

Défendants submit the plaintiff Is entitled to no relief, and pray for the 
same beneflt by their answer, as though they had filed a cross bill or a 
demurrer. 

Ohester Bradford, for appellant 
James Van Kleeck, for appellees. 

Before TAFT and LTJETON, Circuit Judges» and RICKS, District 
Judge. 

EICKS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

This case was flrst heard upon the pleadings and évidence by Cir- 
cuit Justice Brown, while district judge for the eastern district of 
Michigan. In an oral opinion, which we flnd printed in the record, 
he held tliat the written instrument of February 2, 1886, se:t forth 
in the bill, was an assignment of the patent, and vested the légal 
title thereto in the assignée, which is the plaintiff corporation, de- 
scribed as E. C. AtMns & Co. He further proceeded to consider 
whether, without a reassignment or a cancellation of the agreement 
by a judicial decree, the assignors could claim that they were ex- 
onerated from liability as infringers. His conclusion was that: 

"Where a patentée contracts for the use or sale of the patented article upon 
the payment of certain royalties, that he cannot, as against such liceusee. 
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malntain a suit for Infrlngement slmply npon the ground that the Ucensee has 
falled to pay the agreed sum. It was sald ÎB Hartell v. Tllghmari, 99 TJ. S. 
547-555, that In such cases the patentée can establish his royalty, and sue 
at law, and recover every month or every year for what is due. He may also 
flle a blll in chancery to hâve the Ucense anmilled or set aside, because of the 
difflculties placed in the way of its fair exécution by the défendant. It was 
held, however, that he could not abandon thé contract, treat It as a nullity, 
and charge the défendants as infrlngers liable as trespassers under the act 
of congress. 'We do not agrée,' says Mr. Justice Miller, 'that either party 
can, of his own volltion, déclare the contract rescinded, and proceed preclsely 
as it notfaing had been done tinder It If It is to be rescinded, it can only be 
done by a mutual agreement, or by the decree of a court of justice. If either 
party disregards iti it can be speciflcally enforced against hlm, or damages 
can be recovered for Its violation; but, until so rescinded or set aside, it is a 
subsisting agreement, -which, whatever it is or may be shown to be, must 
govem the rlghts of thèse parties in the use of coinplainant's process, and 
mustbe the foundatlon of any relief given by a court of equity.' * » • 
Thèse authoritles demonstrate that, if thls had been a mère license to the 
plaintiff, the défendants could not hâve treated it as a nullity, by reason of the 
failure pf the plaintiff to make reports or to conform to the contract in other 
particulars, and treat it as an Infringer. Much less could it do so where it 
Gonveyed the légal title to the party by assignment tp the plaintiff, since such 
breaoh would not opéra te in any way to revest the légal tltle in the défend- 
ants, or enable them to malntain suit upon the patent." 

The leamed judge then expressed a doubt wjiether, in view of the 
breaches of the agreement made by the assignée, and after written 
notice of a cancellation given by the assignors, the former could 
maintàln. a suit for infrîngement against the patentée. Having 
such doubt, and desiring to afford the assignors ail rights and relief 
to which they were entitled under the contract and the law, he 
made an order staying proceedihgs in the pending case for 30 days, 
and allowing the défendant to file a cross bill. Thereupon such a 
cross bill was filed. In it ail the material averments set out in the 
answer were repeated, and additional allégations made charging 
the défendant with default in not complying with the conditions of 
said contract, and that, because of such default, the complainants 
elected to and did terminate and cancel said contract; and further 
charging that the défendant, E. 0. Atkins & Co., had lost ail right, 
title, and interest to said letters patent under said assignment, be- 
cause of their breach of its conditions. 

To this cross bill the défendant corporation made very full and 
explicit answer to the charge of want of energy on the part of the 
défendant in manufacturing said machines, and placing the same 
upon the market. The défendant avers that the complainants were 
fully aware of the manner in which said business was being prose- 
cuted, and that one of the complainants, Amos S. Parke, spent a 
considérable period of time at the defendant's works, and expressed 
himself as substantially satisfied with the manner in which the con- 
tract was being carried out; that they employed parties selected 
by complainants, to manufacture the swages coverçd by the inven- 
tion; and that, with said employment and skill, the complainants, 
through A. S. Parke, expressed themselves as satisfled. The dé- 
fendant dénies ail charges of giving préférence to other swage ma- 
chines and being interested in the same, and avers that it acted in 
good faith in making and putting upon the market said machines- 
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The défendant further claims that ail royalties and reports were 
made in substantial compliance with the contract, and that, if there 
were any informalities in such reports, or delay in making the same, 
objections thereto were waived by the acceptance of such royalties 
and reports by the complainants. The défendant further avers that 
such royalties and reports were accepted after notice of the can- 
cellation of said contract by complainants. Défendant avers that 
said contract is still in full force, and was not canceled or rescinded 
by complainants' pretended notice of January 26, 1888. 

Eeplication was duly flled. The parties stipulated to submit the 
case upon the pleadings under the cross bill, and upon the évidence 
taken under the original MU and answer. 

The case came to a flnal hearing before Judge Swan, whose opin- 
ion is set forth in the record. In the opinion of Judge Brown, 
from which we hâve quoted, in that part ordering a stay of proceed- 
ings and allowing the défendants to file a cross bill, he stated that 
the évidence showed that "the plaintiff [the assignée under the 
patent] has been guUty of a breach of the very agreement under 
which he claims title to the patent," and therefore expresses doubt 
as to his right to maintain the suit for an infringement against the 
patentée. Judge Swan says: "This conclusion, reached upon the 
same proofs which are hère presented, it will be unseemly to disre- 
gard or overrule. It practically leaves nothing for décision." 

We do not understand Judge Brown to hâve intended, by the 
remark quoted, to pass definitely upon the évidence relating to that 
issue presented by the pleadings. The évidence on that subject was 
so voluminous, and the conclusion to be reached from it so impor- 
tant, that it is not to be supposed that he would so summarily hâve 
disposed of it No facts are stated and no reasons given to sup- 
port the conclusion. He had previously stated in the most positive 
terms, that the title to a patent conveyed by a written assignment, 
such as that exhibited to the answer, could not be revested in the 
assigner by a breach of the contract on the part of the assignée, so 
as to enable the former to maintain a suit upon the patent. He had 
quoted approvingly the opinion of Mr. Justice Miller in HartfeU v. 
TUghman, in 99 U. S. 547, that the only way to rescind such a con- 
tract was by a mutual agreement, or by the decree of a court of 
justice; and that, untU so rescinded or set aside, it is a subsisting 
agreement, which, whatever it is or may be shown to be, must gov- 
em the rights of the parties, and must be the foundation of any re- 
lief given by a court of equity. 

Considering the opinion in aU its parts, we are therefore justifled 
în concluding that, by the remark quoted, the learned justice did not 
intend to décide that there had been such a breach of the contract 
by the assignée as authorized its cancellation by mère notice of 
rescission by the assignors. The évidence would not support such a 
conclusion. The sixth clause of the agreement, under which the 
assignors claim the power to rescind, provides that, if the assignée 
ahall faU to maJce the statements and payments called for by a pre- 
ceding c]>^use of the contract within 10 days from the time the same 
shall become due, then the assignors shall hâve the right to cancel 
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the excluslte privilège and grant conferred, by giving notice of such 
iûtent. This is a clause providing for the forfeiture of title, and 
the condition opon which the forfeiture is to accrue must, of course, 
be strietly construed in favor of the assignée. The condition pré- 
cèdent to forieitnre could not be fulfilled unless there was a failure 
to make both thé reports and the payment within the time required. 
The évidence conclusively shows ttat when the assignors attempted 
to cancer the contract, in January, no money was due from the as- 
signée. Whatever the delinquency as to reports, therefore, the con- 
dition of forfeiture was not fulfilled. 

The other wrongs complained of in the cross bill are not made 
conditions authorizing or working a forfeiture by the terms of the 
contract. Thêy are ail wrongs which the complainants, in the cross 
bill, hâve plèaded as matters of défense to the original biU, or which 
may be so pleaded if they ask to be permitted to do so. CThe original 
bill prays for an accôunting, and in such accounting, before the 
master, ail damages claimed for the wrongs alleged can be consid- 
ered, and the proper relief allowed, if covered by the proof. They 
are not of a character to entitle complainants to afiarmative relief 
by a cross bill. Iri the court below, it was held by Judge Swan that 
the cross bîll could be sustained, in order to relieve complainants 
from the cloud upon their title to the letters patent. Inasmuch as we 
hâve alrèady found that the évidence did not show that the condi- 
tions named in clause 6 had been broken as claimed, it foUows that 
there is no cloud upon the title to be removed. 

Varions other errors are assigned by the appellant, not necessary 
to consider in view of the conclusion already stated. 

For the reasons given, the decree of the circuit court must be re- 
versed, the cross bill be dismissed, the injunction now in force be 
dissolved, and the case be remanded for further proceedings under 
the original bilL 

BaJi-..'--- .'!.L,'.ia,.AJ.B.»— — 1 

BEBOK BUTTON-HOLB MA. 00. v. GLOBB BUTTON-HOIiB MA. 

CO. et al. 

(Circuit CtoxjTt of Appeals, First Circuit Aprll 20, 1894.) 

No. 72. 

1. Patents— Limitations— EQtrivAiiENTS. 

Where the essence of ac invention In respect to bnttonhole machines Is 
the production of an automatic relative motion between the stitching 
mechanism and the plate, wtiereby the buttonhole is stitched along one 
side, and then abont the eye and along the other side, which constitutes a 
broad ând nierltorlous Invention, the fact that the spécifications and 
claims speàk Of a movement or traveling of the stitching mechanism only 
wlll not prevent the application of the doctrine of équivalents, so as to 
cover a machine -which accomplishes the same resuit by moving the plate 
while the stitching mechanism remains stationary. 54 Fed. 884, re- 
versed. Winans v. Denmead, 15 How. 330, applied. 

8. Same— EpfàcT of Ambnding Claims. 

The réfection of a daim and its amendment, where there Is no direct 
Issue of noyelty or Invention, and the amendment cornes in incldentally 
and in référence to an incldental matter, does not necessarily exclude a 
libéral Interprétation or the application of the doctrine of équivalents, 
when the invention is a broad one. 54 Fed. 884, reversed. 
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8. BaMK— VALIDITT— iNFRraOBMENT— BtJTTONHOLB MACHINES. 

The Beece patent, No. 240,546, for Improvements In buttonhole machines, 
construed, and clalms 5, 11, 12, 13, and 18 held valld, and infringed. 54 
Fed. 884, reversed. 

Appeal f rom the Circuit Cîoiirt of the United States for the Dis- 
trict of Massachusetts. 

This was an action by the Eeece Buttonhole Machine Company 
against the Globe Buttonhole Machine Company and others for 
Infringement of letters patent Nos. 240,546 and 349,359, to John 
Eeece, for buttonhole sewing machines. The latter patent was 
withdrawn in the court below before the hearing. The circuit 
court dismissed the bill (54 Fed. 884), and the complainant ap- 
pealed. 

The claims of patent No. 240,546, which were In controversy, are 
as follows: 

5. In a buttonhole sewing machine, a framework for the needle bar and 
looper, and a bedplate to hold the material, comblned wlth two cams and with 
mechanism between the sald cams and framework, whereby the needle bar, 
by the movements imparted to It longltudinally and laterally of a buttonhole 
by the sald frame, Is caused to travel backward In a substantially straight 
Une untU near the eye of a buttonhole, then backward and outward and in- 
ward, then forward and Inward, to follow the contour of the edge of the en- 
larged eye part of the buttonhole, and then forward substantially In a 
straight Une along the other slde of the buttonhole, as set forth. 

11. In a buttonhole sewing machine, a clamp and bedplate to hold the mate- 
rial, the framework, a, the buttonhole cutting device connected therewith, 
comblned wlth a cam disk to operate the sald buttonhole cutter, to eut a slit 
in the material held by the clamp, and then to move sald framework longl- 
tudinally upon sald bedplate to remove the blade of the cutter from above 
the clamp, substantially as descrlbed. 

12. The framework, a, and bedplate, a', and the cloth-clamplng mechanism, 
movably connected wlth the bedplate, comblned with the cutting bed and 
means for moving the cutting bed and frame longltudinally with relation to 
the cloth-damping mechanism, the sald cutting bed belng provlded with in- 
clines or projections to act upon the clamp and spread the buttonhole as the 
relative positions of the bedplate and framework are changed longltudinally, 
substantially as descrlbed. 

13. The main shaft, a', the belt puUey loose on the sald main shaft, the disk 
or pulley, r*, flxed to sald shaft, and means to connect It wlth or disconnect 
It from the loose pulley, the stopping-levers and Its spring, the movable frame- 
work, which carrles the needle and looper mechanisms, and means to move the 
sald framework. In comblnatlon wlth the controlllng bar, whereby the belt 
pulley Is dlsengaged from the fixed pulley, r*, to enable the shaft, a", to remain 
at rest whlle the belt pulley continues to run loosely on the sald shaft, substan- 
tially as and for the purposes set forth. 

18. The frame of a sewing machine constructed with two arms, one arm car- 
rylng above the cloth plate a reciprocatlng needle bar having a periodical 
rotary motion, and the other arm carrying below the cloth plate a looping 
mechanism having a rotary motion In unison with that of the needle bar, sub- 
stantially as descrlbed. 

Lange & Eoberts and Fish, Eichardson & Storrow, for appellant. 

Clarke & Eaymond, Chauncey Smith, and Charles E. Mitchell, 
for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The bUl in this case was framed with 
référence to two patents, but one was withdrawn before the hear- 
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îng în the court below, so that ail we now hâve to «oiiisîder are 
claims 5, il, 12, 13, and 18 of Ho. 240,546, issued to JoÈia Keece, 
April 26, 1881. The main question relates to the proposition that 
this patent can in, no event cover a machine of which the frame is 
stationary and the plate moves. It grows ont of the fact that in 
the spécifications and claims are many expressions indicating that 
the frame moves and the plate is fixed. A part of the preamble is 
as foilows: , 

"This invention relates to sewlng machines for stltchlng buttonholes, and Is 
an Improvement ùpon that class of the said machines whereln the stltchlng 
mechanlsm is made to travel first along one side of the buttonhole slit, then 
abont the eye, and along the other side of the slit." 

The flfth claim also contains the following: "Whereby the nee- 
dle bar, by the movements imparted to it longitudinally and later- 
ally of a buttonhole by the said frame, is caused to travel back- 
ward." Other expressions of lilce character appear, with more or 
less positiveness and fuUness, in nearly aU the other claims, and in 
varions parts of the spécifications; and nowhere throughout the 
patent is found any indicating that the frame might be fixed and 
the plate movable. 

Theoretically, an inventor, in takîng ont a patent under the stat- 
utes, of the United States, subtracts and adds nothing from or to 
his actual invention. The proceedings recognize his incipient own- 
erëhip, and theoretically they constitute only a division of time, by 
which there is carved out of the entire estate a holduig for a period 
of years for the inventor, and the fee is left to the public. Thus his 
patent is not at ail akin to the king's grant, which muât be ex- 
pressed "ex spécial! gratia, certa scientia, et mero motu régis," or 
be interpreted against the.subject who receives it. Except for the 
provisions which, for public interests, require in a patent a descrip- 
tion and claim, the same unrestricted rules of the common law 
would protect an inventor's Statute right as are relied on to support 
a trade-mark or business good will. Nevertheless, with référence 
to patents, the courts are necessarily subject to the restraints aris- 
ing from the incorporation into them of the description and claim 
which the statutes require. In interpreting thèse, however, the 
rule must be accepted that it is to be presumed the inventor did not 
intend to split up his invention. This is only an application of the 
ordinary rule of interprétation that transactions are to be constmed 
in the light of ail the circumstances and of the apparent purposes 
of the parties to them. Spécifications and claims hâve not yet 
fallen into such settled forms as to enable the courts to eonstrue 
them, in any considérable part, with such certainty as they eonstrue 
many words and phrases in formai instruments at the common law ; 
but, on the whole, the entire subject-matter must be taken together 
for effectuating the true purpose of the transaction, as contracts 
and wiUs, which are so frequently drawn informally, are usually 
construed. The ordinary rule that if by a literal construction an 
instrument would be rendered frivolous and ineffectuai, and its ap- 
parent object frustrated, a différent exposition will be applied if it 
can be supported by anything in it, requires that words which re- 
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late to what may be hèld nonesseÉtials, however much multiplied, 
shall not be permitted unnecessarily to control the sensé. For the 
most part, such. words are merély îllustratire, or are used through. 
inadvértence. On the other hand, it is tnie that words and phrases 
which might hâve been omitted on the presumption that they re- 
late to nonessentials, may be introdticed in such direct and positive 
manner as to leave the courts no option except to regard them as 
affecting the objecta and limitations of the instrument in question. 
Especially may this be so when words which otherwise might be 
regarded as unimportant are introduced by the way of amendment. 
This is a common rule, which perhaps has been illustrated more fre- 
quently with marine Insurance policies than elsewhere. There is 
no doubt that if into an instrument which has been prepared and 
submittêd additional words are subsequently introduced by mutual 
consent, greater effect may sometimes be attributed to such words 
than otherwise would be given them; for they then become the 
immédiate language selected by the parties, and may be assumed 
to hâve been especially within their intention. The leading rule 
which we hâve given has been constantly restated by the text 
writers and the courts as having full application to patents. They 
make use of such expressions as "ut res magis valeat quam pereat;" 
that "a patent should be construed in a libéral spirit, sustaining the 
just claims of the inventor;" that the titles by which patents are 
held "should not be overthrown upon doubts or objections, capable 
of a reasonable and just solution in favor of their validity;" that "in 
construing a patent the court wHl remember that the spécification 
and claims are often unskillfuUy drawn ;" and that "the claim shall 
be construed, if possible, to sustain the patentee's right to ail that 
he has invented." It is true the gênerai rules we hâve stated in- 
clude the subordinate principle, which applies everywhere, that 
they are not to be "carried so far as to exclude what is in the patent, 
or to interpolate anything which it does not contain." It is im- 
possible, however, to carry this to the extent of applying to patents 
as fuUy as it is applied to instruments in gênerai, the maxim. 
"Enumeratio unius exclusio alterius." With the aid of the doctrine 
of équivalents, the courts are constantly engrafting on spécifica- 
tions and claims what they do not contain in the same sensé in 
which the letter of ordinary instruments is required to contain mat- 
ter on which the parties rely. To extend, in disregard of this fact, the 
rule against interpolations to any particular case, requires either 
that the patent relate to such mère matters of form or détail that 
interprétation by exclusion becomes just and reasonable, or that 
the spécifications and claims be so phrased as in fact to contain a 
clearly intended exclusion, or the équivalent thereof . In the opinion 
of the court, the ingénions présentation of the défense in this case 
overlooks this last principle. The défense claims, that, on account 
of the numerous expressions to which we hâve referred, the patentée 
was Umited to machines in which the frame travels and the plate 
remains at rest. It must be conceded that, taking thèse spécifica- 
tions and the claims as a whole, they show that Keece had présent 
v.6lF.no.9— 61 



962 ; .oj ,;; .i fedeeal KEPOEïEKi vd. 61. 

in Us oimimiQâ, at the time of bis application, a machiné with a 
movafele f rame and a flxed plate. But, if tMs is ail there is of it, 
and if tWs is sufflcient to èstablish. the défense, the question arises, 
where doeg the; doctrine of équivalents corne in? 

The most hnpoPtant parts of the case at bar are within the four 
corners off the principles we hâve stated. The court has no doubt 
that Reece; was"the inventer of nearty eterything, if not everything, 
demanded by the Eeece Buttonhole Machine Company in the case 
at bar, and was eûtitled to a patent therefor; and the question is 
whetheï, by reason of the peculiar phraseology of his spécifications 
and clatoas as flrst drawn, or by itoson of the making of certain 
amendmeûts during the progress of his application through the 
patent: office, Eeece, not'v^ithstanding the rules of interprétation 
entitle Mm to a favorable construction, has limited himself to a 
mechanisto in which the f rame travels; or whether, if he has ttus 
expressed the literal terms of his patent, he has further so limited 
himself as tô deprive himself of the beneflt of the law of équiva- 
lents with référence to a machine in ail respects a copy of his actual 
invention as shown in his|)atent, except as to the nonessential char- 
acteristic that the framé ^mains at rest, and motion is given to 
the plate* There may be reasons for flnding that Reece was the in- 
venter of the entire machine, with numerous functions, in some- 
what the same way in which Morley was such inventer, as de- 
termined in Sewing Maeh. Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 
299. It is, however, so clear that Eeece's claims do not cover the 
machine as a whole, but only variotis parts of it, that ail the propo- 
sitions màde in his behaU hiaving a différent aspect fail to assist us. 
Yet Eeece was clearly fat in advance of those who preceded him, 
and entitled to the f ull beneflt of whatever may be deduced from that 
fact 

In Manufactnring Co. V. Adams, 151 U. 8. 139, 144, 14 Sup. Ct. 295, 
the court said: 

"But when, In a daes of machines so wldely nsed as those în question, It Is 
made to appear that at last, àfter repeated and futile attempts, a machine has 
been contrived which accompllshes the resul^ deslred, and when the patent 
office has granted a patent to the successful Inventer, the court should not be 
ready to adopt a narrow or aStUte constraétlon, fatal to the grant" 

This applies directly tothe facts of the case at bar. In Miller 
V. Manufactnring Co., 151 Ù. S. 186, 14 Sup. Ct 310, the court, in 
laying down the latest, and, to our thinking, the best, expression 
of the mie touching so-called "pioneer patents," used the following 
language: 

"The range of équivalents dépends upon the extent and nature of the In- 
vention. If the invention Is broad, ca? prlmairy In Its eharacter, the range of 
équivalents wIU be correspraidlngly broad, under the libéral construction 
which the courts g^ve to siiCh inventions." 

The practical effect Q^ this défense is to maintain, in substance, 
that the entire novelty ci Eeece's flfth claim, which we will use for 
illustration, turns on thejJfact that the plate is flxed and the frame 
moves. In other words, Eeece stands no better, practically, on the 
construction put by the défense on this claim, than if he had f ound 
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a stitching mechanism In ail respects the same as ttat invènted 
by him, with ail the éléments which go into it, but anticipating 
him, and had oombined it with a flxed plate. As the principle of 
his stitching mechanism is clearly such that the relative movements 
between it and the plate are essential, while the absolute move- 
ments — that is, whether the plate moves or the frame moves — are 
nonessential, the proposition of the défense, if maintained, destroys, 
through the phraseology of the application and claims touching 
matters thus nonessential, the entire value of this most important, 
useful, and hitherto profitable invention. A suggestion of such 
triviality as is involved in a construction which wUl produce such 
a resuit cannot be well accepted. 

Among ail the cases bronght to our attention we hâve seen none 
that goes to this extent with référence to the class of inventions 
described in the extràct from Miller v. Manufacturing Co., ubi 
supra. The citations which we hâve made from Manufacturing 
Co. V. Adams, ubi supra, and Miller v. Manufacturing Co., ubi 
supra^ and others which we wiU hereafter make use of, ought 
plainly to lay ont of the case aU rulea of interprétation found 
in the décisions of the courts or in text-books which appertain 
solely to inventions plainly and essentially narrow , and ought thus 
to sift ont easily, and render it unnecessary for us to examine, a 
considérable number of the authorities brought to our attention. 
We lay aside at this stage ail décisions growing ont of the fact 
that amendments were made in the application on its passage 
through the patent ofSce. This includes Union Metallic Cartridge 
Co. V. U. S. Cartridge Co., 112 U. S. 624, 5 Sup. Ct, 475, and ail others 
of that character. We do not mean by this, however, to reject, 
in considering this flrst question, what was thus made new; but 
we take the spécifications and claims as they now stand, without 
référence to the fact that they Were changed at any stage. We 
also lay aside ail those in which the court, after ail, with the aid of 
the entire case, came down to the essence of the invention, and 
held in substance that the claims covered it fuUy. Among othert» 
of this class appear to be Brooks v. Fisk, 15 How. 212; Klein v. 
Kussell, 19 Wall. 433; Vulcanite Co. v. Davis, 102 U. S. 222; Bene 
V. Jeantet, 129 U. S. 683, 9 Sup. Ct 428; and Gordon v. Warder 
150 U. S. 47, 14 Sup. et. 32. This sifting leaves, however, a number 
of cases which, if they stood alone, might be regarded as carrying 
so far the effect of a literal construction of spécifications and 
claims as would compel us to find for the défense on the proposition 
in question. Those on which the défense relies which use the most 
striking expressions are Keystone Bridge Co. v. Phoenix Iron Co., 
95 U. S. 274; Pay v. Cordesman, 109 U. S. 408, 3 Sup. Ct 236; 
Manufacturing Co. r. Sargent, 117 U. S. 373, 6 Sup. Ct 931; 
and Dryfoos v. Wiese, 124 U. S. 32, 8 Sup. Ct 354 And we may 
also add Bums v. Meyer, 100 U. S. 671, and Huber v. Manufacturing 
Co., 148 U. S. 270, 13 Sup. Ct. 603. Another extrême case of 
the same character is Brown v. Manufacturing Co., 6 C. C. A. 528, 
57 Fed. 731, decided by the coui^ of appeals in the sixth circuit 
Against thèse cases it is sufficient to put Winans t. Denmead, 15 
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HoMT. Sj^O, , Thft, Bo farfts concerns the case at bar, tbis décision 
is sfilj re(!0|w«éd as làw, is apparent frpm the faet that it is eited, 
wlthëtit aisàppi*6tàl of any part of ii, in Sewell v. Jones, 91 U. S. 
171, 183; Eddy r. Dennis, 95 U. S. B6Q, 569; Wemer v. King, 98 
TJ. S. 218, 230; Electric Çô; v. La Rue„;L39 U. S. 601, 606, 11 Sup. Ct 
670; anâ fîoyt y. Horne, 1^5 U. S. 302, 309, 12 Sup. Ct 923. In Weraer 
V. King and fiojl; y. ÎEorne it is çited and accepited "witli référence 
to tbe yery pitli Qf thç npiatters whicli we are npw considering. It 
wîll be not^céd tbat Wiria^is v. Peninead is thns reafllrmed at latèr 
datés tnaji the casés on A^tich the défense relies, and that it cornes 
muçh clpsèr to the case allibar than any one of thein is too apparent 
to nee<i àny explanation ât îength. ïn fact, the.analogy is as close 
as coijld be expeçjted to, b^ f 9undi in any qases -whatever. Winans 
T. Deninéad rèlaïed to |be ,pecijliar construction of cars for the 
transportàtion of coal, à'ixd ihe patent was granted in 1847, after 
the enaçtmei|it of ail the, s^tute provisions the existence or re-enact- 
ment of wiiich thé deifenp, can rely on. Eailroad Co. v. Mellon. 
104 U. S. 112, 118. Thé spécifications in Winans t. Denmead de- 
scribed pnly j^ conical fôroi, and the claim (page 342) was, by its 
letter, strictly llmited tothe frustrum of a cône. There was nothing 
whatever iii tbé pa,tént to show thàt the patentée ever had in his 
mind any fôi^n except the conical. Jhe alleged iijjEnngement was 
by use of tjie octagonaï form. Yei, the court made the clear dis- 
tinction appéaring on pagç 343, as fbllows: 

"Undoubtedly , there may be case» In whlch the letters-patent db include only 
the particulajp form descrlbpd and clalmed. Bavis v. Palmer, 2 Brock. 309, 
Fed. Cas. N6. 3,045, seems -i^have been o^e of those cases. ; But they are In 
entire accordance wlth -ivbatiB'above statéd. The reasoh why such a patent 
covers only one geometrical fotm Is nbt that the patentée bas described and 
claimed that torm onltî itiabecause that. form only Is capable of embodying 
hls Invention; and, con?eq.neçitiy, if the form is net copied, the invention Is 
not Tised. "Where forin ajifl sÛDstance are Inséparable, it Is enough to looli at 
the form only.' *VVhere théy éCrè separable, Where the whole substance of the 
invention may be cbpied in a Biffèrent form, It is the duty of courts and jurles 
to look through the form for the substance of the invention,— for that which 
entltled the inventer to his,; patent, and -which the patent was designed to 
secure. Where that is foun'd, there la an infringement; and it Is not a dé- 
fense that It Is enibpdied In a form not described, and in terms claimed by the 
patentée." 

The court further remarljed — which is a gênerai rule, applicable 
to the case at bar — as follows: 

"Patentées sometimes add to their clalms an express déclaration to the effect 
that the claim extends to the thlng patented, however Its form or proportions 
may be varied. But this Is unnecessary. The law so Interprets the claim 
without the addition of thèse words." 

It is not necessary for us to reconcîle case by case the expressions 
relied on by the défense, which, as interpreted by it, are not in har- 
mony with the conclusions or the expressions in Winans v. Den- 
mead. Very likely they can ail be harmonized by foUowing out 
the distinctions tnade by us in our références to Manufacturing Co. 
V. Adams, libi çupra, and Miller v. Manufacturing Co., ubi supra, 
and by noting'thé peculiar circumstances of each case. In fact, 
we thirik there is nothing to be deduced from any of the décisions 
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which goes beyond the illustrative paragraph. in Walker on Patents 
(2d Ed. § 350), as foUows: 

"But where a patentée states In his spécification that a partlcular part of hls 
Invention Is to be constnicted of a partlcular material, and states or ImpUes 
that he does net contemplate any other material as belng suitable for the 
purposé, It is net certain that any other material will be treated by a court a» 
an équivalent of the one recommended in the patent" 

However this may be, Winans t. Denmead leaves sufficient room 
for the application to the case at bar of the gênerai niles of con- 
struction, and those relating to équivalents, which we hâve stated. 

Some of the most important inventions in spécial arts hâve corne 
from persons unskilled in those arts, and who, therefore, had no 
knowledge of the possible équivalents; so that it would involve 
improbability to assume that they had présent in ,their own minds, 
at the time of the application, any matters of form except those in- 
corporated in it. The rules cited from Winans v, Denmead, ubi 
supra, are needed to protect not only this class, but ail others who 
hâve made valuable inventions, and who, through their own ignor- 
ance, or for any other reason, hâve not understood, or hâve over- 
looked, possible équivalents. Without attempting the unnecessary 
discussion of case by case, it is enough that almost every patent in 
which this question can anse lies between the expressions in 
Winans v. Denmead, ubi supra, on the one hand, and those relied on 
by the défense on the other. Winans v. Denmead clearly goes as far 
in its direction as the case at bar. Applying the principles of con- 
struction and the law of équivalents already stated in the way in 
which we are bound to apply them, there is not sulHcient in any or 
ail of the expressions in the patent at bar relied on by the défense 
to justify us in holding that they amount to sueh a positive ex- 
clusion, arising either from the nature of the invention or from the 
necessary force of the words themselves, as will defeat a charge of 
infringement of ail the claims in controversy, merely on âccount 
of a change in the method of producing relative movements of the 
parts, involving in itself no invention and producing no resuit essen- 
tially new. 

Some of the cases relied on by the défense strengthen thèse conclu- 
sions by the reilex light of the distinctions they make. Snow v. Rail- 
way Co., 121 U. S. 617, 7 Sup. Ct 1343, held the patentée strictly to 
the détails of his combination in question, because, as shown on page 
630, 121 U. S., and page 1343, 7 Sup. Ct., those détails, for the reasons 
there stated, were essential parts. Sargent v. Lock Co., 114 U. S. 
63, 5 Sup. et 1021, runs back, so far as this point is concerned, 
to Water-Meter Co. v, Desper, 101 U. S. 332; and so, aiso, does Fay 
V. Cordesman, 109 U, S. 408, 3 Sup. Ct. 236, already cited. In 
Water-Meter Co. v. Desper, page 336, the court stated, touching 
a certain crank shaft which was in question, that it could not say 
that it was an immaterial part of the combination, and continued: 

"The patent, as It stands, occupies véry narrow ground. It requlres the 
présence of every one of the éléments specified In the combination secured by 
It" 

On page 335 this rule of interprétation is applied generally to com- 
binations, and in this form the rule is traced through to the latest 
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case naipp^., ; What is meaut by the word "combinatibiii" hère and 
in Fay v. Cordesman, may not be easUy determined; butjt is veiy 
certain Eeiece invented sometbing m<>re than a mère combination 
as it existed in those cases. 

The OoMi-Planter Patept, 23 Wall. 181, also supports the conclusion 
which wé hâte reaiched;. The court said (page 221): 

"The oïly pretense on whlch If^that Is, tbe alleged infringing machine— 
"can bé dftinied to be dlffetènt Is that the ftamework of which it Is con- 
structedlsnot the klnd o£ fràmework described by Brown In hia speclflcation, 
namely, 'wlthput gearing, withoat spoked wheds, and other expensive flxtures, 
and resembling a drag or sied more than it does a carrlage or wagon In Its 
màln 6^ gênerai donstructton.' By this description Brown was evidently at- 
temptliig to show how slmply and cheaply the thing could be made, not that 
it was to be confined to that spécifie fofm. It might as wëll be'contended tliat 
he intendi^d to confine his invention to wood, and that a machine made of 
iron or oth^ metali though made. in precisely the same form, would not be an 
infrlngètoeïit, bécause it would not hâve the same quality of cheapness and , 
simpllClty whlch he describes." 

Hoyt V. Horne, 145 XJ. S. 302, 12 Sup. Ct. 922, is still more striking. 
The words in the claim in that case, "consisting in circulating the 
fibrous ma.terial and liqùid in vertical planes" (page 304, 145 U. S., 
and page 922, 12 Sup. Ct.), refer back to the improvement itself, 
limit it grammatically and literally, and, so far as the mère letter 
of the claini is concemed, were apparehtly quite as material a part 
of it as the words in question in the case at bar. Yet (page 308, 
145 U. S., and page 922, 12 Sup. Ct) the court rejected them, for the 
reasons there stated, and which need pot be rpcited in this opinion. 

The prealnble of the patent, already cited, has been brought es- 
pecially to thé attention of the court, in that it speciflcaUy points 
out the intention as relating to the class of machines "wherein the 
stitching mechanism is made to travel," etc. There is ground for 
maintaining that this word "travel," in this connection, had in mind 
the relatite motions, as it is frequently thus used by persons ac- 
custon^ed to nlechanical opérations; and also that this part of the 
preamble had in mind a cl^issification of machines as between those 
in which thé material ia held flrmly to the plate and the relative 
movements are automatic, aided by a reciprocating needle bar, and 
those in which the material is turned by the hand. It is, however, 
not necessary to détermine this. The preamble states that Reece's 
invention was an improvement on the class of machines which it 
names, whatever that class may be; but this does not exclude the 
trnth that it would be an improvement on every other class of 
machines to which it could be applied. StiU keeping in mind the 
distinction between a broàd invention and a narrow one, it does not 
follow that because the ii^ventor, if his invention was of the former 
class, declared it to be ^vailable for a certain use or machine, and 
had présent in mind only that spécifie use or machine, it might be 
taken by others, without restriction» for other uses or other ma- 
chines. On the other hand, the rule is clear that ordinarily a pat- 
entée who is flrst to make an invention is entitled to his claim for 
ail the uses and ail the advantages which belong to it, so far as the 
new application does not itself involve further invention. Roberts 
V. Kyer, 91 U. S. 150, 157; Stow v. Chicago, 104 U. S. 547, 550; 
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Miller v. Manuf acturing Co., 151 V. 8. 186, 201, 14 Sup. Ot. 310. Tte 
rule was laid down clearly, altkotigh. perhaps as a dictum, in Elec- 
tric Co. V. La Rue, 139 U. S. 6Q1, 11 Sup, Gt. 670, already referred to. 
On page 606, 139 U. S., and page 670, 11 Sup. Ct., the court, in cpn- 
nectioBi with a référence to Winans v. Denmead, said that a certain 
expression in it, which the court quotas, "amounts to a déclaration 
that the application of the patented device to another use, where 
such new application does not involve the exercise of the inventive 
faculty, is as much an infringement as though the new machine were 
an exact copy of the old." Indeed, the whole of the case at bar, 
so far as we hâve gone, might, on sound principles, be put on the 
single proposition of what is known as the "rule of double use," so 
far as it can be availed of to protect the patentée of a broad inven- 
tion. 

We now come to the effect of the fact that the claims and spéc- 
ifications were amended during the progress of the application 
through the patent office. It must be admitted, as already said, 
that what is thus done may hâve a spécial weight beyond the effect 
of the same words appearing in the application as originally drawn, 
because, whatever may be inserted or stricken out under such cir- 
cumstances may ordinarily be regarded as especially selected by 
the parties to tiie transaction. It is as though by agreement the 
phrases thus made were emphasized. Nevertheless it defeats the 
very essence of this rule to extend it to what was inserted inad- 
vertently, or to push the construction of what was thus inserted in 
one direction, when it is plain from the whole transaction that 
the parties inserting were looking in another. There is a further 
considération which cannot be overlooked. In transactions between 
private parties, and, indeed, in ordinary transactions between the 
public authorities and private parties resulting in contracts or 
grants, the rules of equity may be invoked, on a proper judicial issue, 
to correct or supply what is erroneous, or was omitted through inad- 
vertence; but if the position of the défense is correct, and the déci- 
sions of the suprême court touching this point lay down so rigid a 
rule as the défense maintains, a patent cannot be relieved on this 
account and in this particular, except it be by application for a 
reissue, which is not a judicial proceeding, nor in any of its phases 
as far-reachlng as the relief granted in equity with référence to 
other matters. Courts ought, therefore, to be the more careful, 
under circumstances like those at bar, to give a patentée the benefit 
of ail the equities which can be raised in his behalf, by any reason- 
able implication, from what appears on the face of the amendments, 
or from the transaction as it passed through the patent office. 

The case shows numerous amendments at various stages, but we 
hâve no occasion to consider any of them except the foUowing: The 
flrst claim, at one stage, contained the words, "and means to change 
the relative positions of the bedplate and f ramework longitudinally." 
Thèse were objected to by the examiner for the foUowing spécifie 
reason, given by him: "As no means is shown and described for 
moving the bedplate relatively to the f ramework, as the daim 
would seem to imply." Thereupon the words objected to were 
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sMcken ont, and thoflewere liisêrtéfl Miich now appear,i '^âûd means 
to. move such framework longitùdinâllj xïpm said bedplate." For 
the same speelfled reasïJû a similaf chEffige wa:s made in the eleventh. 
claim. The twelfth claim waa also requîred to bte amended by in- 
cluding means for moving th.e cutting bed and frame longitudinally, 
ontha groand, speciâed by the examiner, that otherwise the com- 
bination covered by the claim would be inoperative, àhd incapable 
of àccomplishing any mseful resuit or function. The thirteenth. 
claim, wMch waa objected to by the examiner as being for an in- 
complète eombination, was largely môdified, the expression which 
now appears touching 'Hhe movable framework" being inserted, 
with, others. The flfth claim was amended only by inserting the 
wordsr"bf a buttonhole" where they appear after the word "laterally." 
The eighteenth claim is entirely new. Whatever other amendments 
there were need not be ûoticed. 

The patent office record shows no reason for requiring thèse 
amendments, so far as concerns the effect of the question we are 
now discussing, except those already stated. The speciiications 
did show one method of putting the invention and ail its parts 
into practicàl opération. The theoryof the examiner wàs that the 
claims must be limited to correspond with the form of opération ex- 
plained. The extracts which we hâve made from Winans v. Den- 
mead, 15 How. 330, and other citations which might be made, estab- 
lish the well-known rule that this was erroneous, unless as a mère 
matter of détail in the practice of the patent office, depending on the 
varying judgaients of difiEerent examiners as to the clearness with 
which th^ opération of machines should be set out. 

No question of novelty was made, and no other issue which broUght 
to the attention of the iDventor any matter of substance. In Bail 
& Socket Fastener Oo. VL.Ball Glove^Eastening Oo., 7 0. C. A. 498, 
58 Fed. 818,- this court, in èonsidering the principle now under con- 
sidération, said: 

''The rulé tbUchlng the effect of such amendmejits has been several times 
laid dowiiby the suprême coin-tin patent causes, although It is only a peculiar 
applicatioh of the gênerai principles of law relative to the interprétation of In- 
atruments. In the case at bar the amendments relate to the very pith and 
marrow of the alleged Improvpment, touch directly the question of novelty, 
and were linderstàndlngly and deliberately assented to; so that the rule of 
Interprétation referred to undoubtedly applles." 

We do not see that liie law requires us at présent t,o go any 
further, or to qualify this statement of the rule; although, of 
course, its application, where the invention is in mère matter s of 
form or détail, would bê more freely made than where it is of a 
broad chairacter. 

The followîng cases, we believe, are ail where this rule has 
come before the suprême court, the flrst being Leggett v. Avery, 
101 U. S. 256i decided October term, 1879, and the last Mor- 
gan Envelope Go. v. Albany Perforated Wrapping Paper Co., 152 
II. S. 423, 14 Sup. et. 627. Leggett v. Avery, so far as it appertains to 
this rule,, containa only dicta, as in that case there had beeu an 
actual disclaimer, on an application for a reissue, of the whole of 
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flve claims in the original patent, and tlie case turned on the effect 
of that express disclaimer. In Sargent v. Lock Ce, 114 U. S. 63, 
5 Sup. et 1021; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; 
Sutter T. Eobinson, 119 U. S. 530, 7 Sup. Ot. 376; Crawford v. Hey- 
singer, 123 U. S. 589, 8 Sup. Ct. 399; Watson t. Eailway Ce, 132 U. 
S. 161, 10 Sup. Ct. 45; Koemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. 
98; Caster Ce. t. Spiegel, 133 U. S. 360, 10 Sup. Ct. 409; Yale Lock 
Manuf'g Ce. v. Berkshire Nat. Bank, 135 U. S. 342, 10 Sup. 
Ct 884; Dobson v. Lees, 137 U. S. 258, 11 Sup. Ct 71; Corbin Cab- 
inet Lock Co. V. Eagle Lock Co., 150 U. S. 38, 14 Sup. Ct 28; Knapp 
V. Morss, 150 U. S. 221, 14 Sup. Ct. 81; and the latest case, Morgan 
Envelope Co. v. Albany Perforated Wrapping Paper Co., — there 
were direct issues of novelty, or of interférence, based on speciâo 
prior patents or pending applications, to which the inventer yielded. 
Therefore, in each of thèse cases there was a fair issue, formulated 
and understood by the applicant for the patent, requiring bim 
clearly to yield directly a portion of what he claimed; and the 
effect of his yielding could not be mistaken. In Union Metallic 
Cartridge Co. v. U. S. Cartridge Co., 112 U. S. 624, 5 Sup. Ct 475, 
the issue was no less distinct, although it came in a différent form. 
It appeared that the patentée had applied on a reissue for the same 
subject-matter which was disallowed him by the suprême court, 
but the point was distinctly made by the commissioner that it in- 
voîved "a substantially new and différent invention" f rom anything 
embraced in the original patent. In Vulcanite Co. v. Davisj 102 
U. S. 222, which. was decided with express référence to Leggett v, 
Avery, ubi supra, it appeared (page 228) that the subject of contro- 
versy at the patent office was distinctly as to what the invention 
covered, and as to what claim should be allowed. The court said 
there could be no doubt what the patentée understood he had pat- 
ented, and that bcth he and the commissioner regarded it to be 
"for a manufacture made exclusively of vulcanites." The issue 
waa plain, formai, and essential; yet the court did not rest the case 
wholly on that proposition, but mainly on the ground that what oc- 
curred at the patent ofSce tended to confirm the conclusions to 
which the court had otherwise arrived in interpreting the patent 
In Eoyer v. Coupe, 146 U. S. 524, 13 Sup. Ct. 166, an entire claim was 
rejected, and the rejection acquiesced in. This was also apparently 
put on the ground of want of novelty; but, however that may hâve 
been, the essence of the transaction was plainly the same as though 
there had been a formai disclaimer after a patent had been ob- 
tained, as was the case in Leggett v. Avery, ubi supra. In no place 
has the rule been thoroughly discussed by the suprême court, and 
its modiflcationa, limitations, and practical application determined. 
It has grown up without much discussion from Leggett v. Avery, 
ubi supra, which was a case on a reissue, and, as already said, in- 
volved a formai disclaimer of flve spécifie and entire claims. Under 
ail the circumstances, the case at bar is clearly distinguishable, in 
that it presented no direct issue of novelty or invention, and the 
amendments came in only incidentally, and in référence to an in- 
oideutal matter. 
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- In conclusion, therefore, touchlng ail: which appeara on the face 
of the patent with. référence to the niovability of the frame and the 
fixeâQësB of the plate, încluding whatever emphasis can be added 
by reaeon of the acqnlescence of Keece in the amendments pro- 
posed at the patent, office, we do not find enough to require us to 
refuse toigive him the beneflt of the favorable rules we hâve ex- 
plainedi 

We no^ come to the especial considération of the several claims. 
The fifth claim waa the successful conclusion of numerous and ex- 
pensive efforts to stitch automatifcaliy a buttonhole in the form in 
which it is ordinarilj desired, — that is, with an eye. This had never 
been accomplished. Those machines whose wOrk in stitching were 
automatie were unable to form the eye, and those which formed the 
eye accomplished this only with the aid of the clumsy and slow 
' opération: of turning the material with the hand. "We do not think 
it necelïsary, either with référence to this claim or any other, to 
proceed at length on the question of novelty. The single fact that 
so valiiaMe a patent as this, where so large interests were at stake, 
and swîhîheavy expenditures had l^en made in vain, as is shown by 
the recordi for accomplîshing what Eeece accomplished, had re- 
ceived th«iContinuous and tinifortn acquiescence of the public and 
the trade for a period Of nearly 10 years, and until the efforts of the 
respondents below, affords sufQcient reason for not prolonging this 
opinion by an analysis of the alleged anticipatory matters, or by 
detailedexplanations in support of our conclusions that none of 
them in I fact anticipated Reece. This Une of défense has been 
pressed jmainly against the flfth claim, but clèarly the device to 
which it relates accomplished what none of the older buttonhole 
machines accomplished, and it, its method of opération, and its 
purpose lie in a différent field from the invention of Bonnaz, and 
from ail the other earlier mechaniams except those appropriate to 
the stitching of buttonholes. The essential feature of this claim 
is the so-CflJIed "compound movement" given the needle bar, the 
resuit of simultaneouS longitudinal and latéral motions. TMs 
alone was, of course, old and common in the arts; yet the suggestion 
of its application to this purpose, combined with the mechanism de- 
vised therefor, constitute a patentable invention of a fundamental 
character, highly meritôrîous, and one to be protected by a libéral 
construction. So far as this claim is concerned, we hâve no doubt 
that the raies which We hâve laid down fuUy apply, and that Reece 
is entitled to the beneflt of the invention, without référence to the 
changed fliethod shown in the case of producing the relative move- 
ments between the frame and the plate. 

The éléments specified in the fifth claim do not constitute an 
operative mechanism without the aid of a reciprocating needle bar, 
or sOmething which will supply its need, and perhaps also not with- 
out the spreader. The eighteenth claim covers ia. reciprocating 
needle bar, and the twelfth a spreader, and each are fully explained in 
the spécifications. The flfth claim faits within that class where référ- 
ence may be made to the spécifications to supply in a claim what 
it is plain to every one skiUed in the art is a necessary incident. 
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Seymour v. Osborne, 11 Wall, 516, 547; Day v. Ka^way Co., 132 U. 
S. 98, 102, 10 Sup. et 11. However, no question was raised on this 
account, and we refer to the matter simply in order to make clear 
our conception of the scope of the claim. Infringement of the fifth 
claim is hardly contested, except on the ground of the propositions 
touching its construction and effect which we hâve rejected; and, 
so far as concerna it, we must order a decree for the complainant 
helow. 

The eleventh, twelfth, and thirteenth claims relate to the cutting 
and spreading mechanisms, and the "stop" devices. Each is un- 
doubtedly to be construed as in combination with a stitcher in a 
buttonhole machine; and Eeece was the first to combine any of 
thèse ia such way that ail its éléments should be operated in 
their proper order, by mère mechanical power. The défense urged 
against thèse claims is mainly the same as that urged against the 
fifth. Having disposed of wbat could be raised by that défense, 
the court considers the alleged structural différences between Eeece's 
and the infringing machines not material. The majority of the 
court are of the opinion that Eeece has made thèse opérations of 
cutting, spreading, and stopping automatic in combination with the 
machine as a whole, and that his invention in that respect is so 
fundamental and mériterions as to require the application to the 
eleventh, twelfth, and thirteenth claims of the same rules which we 
hâve applied to the fifth. 

In view of the state of the art, the eighteenth claim cannot be 
broadly construed, and it must be held to be fuUy limited by the 
words, "substantially as described." Thls limitation, however, re- 
lates to what concems this particular device. Lake Shore & M. 
S. Ey. Co. V. National Car-Brake Shoe Co., 110 U. S. 229, 2.35, 4 Sup. 
et, 33. Therefore we find nothing in thèse words which restricts 
this claim to a machine in which the frame moves. To give such 
an effect to the word "carries" as is claimed is more for the pundit 
than the courts. It is as commonly used in ail kindred matters to 
mean supporting without movement as supporting with it. We 
are not required to give it a narrow interprétation for the purpose 
of depriving the inventor of any part of his invention. Nor are 
we constrained by any well-settled or just rule of construction to 
import phraseology from other claims for the same purpose. Ex- 
cept in the particulars covered by thèse propositions, we do nôt 
understand that there is any question of infringement of this claim, 
even when narrowly construed. 

Decree of the circuit court reversed. Case remanded to that 
court, with instructions to enter a decree for an injunction, ai^d 
an account on claims 5, 11, 12, 13, and 18 of appellant's patent, ]SS). 
240,546, issned to John Eeece, AprU 26, 1881, and for further pro- 
ceedings in accordance with law. 
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. (Circuit Court of Appeals, Seveath Circuit. May 1, 1894.) 

Nos. 88 and 89. 

PatbntçttLimitation oî" Claim. 

Ift tbè Browu patent. No. 190,816, for an improved coupling for cultl- 
vators- cbnsisting of a tube or pipe box turning loosely on the horizontal 
ends of the cranls axie, connected with a head to whieh the forward ends 
of tlie plow beams are boited, and provided with means for turning it 
agalnst the gravity of the cultivator in the rear, the first claim, for "the 
pipe bos;,, provided with a projection adapted to co-operate with a spring, 
weight, or thé draft, to rocli the said pipe box against or with the weight 
of the reâr Wltivators or plows," canriot be construed as for a combi- 
nation of 'the pipe box desorlbed with other parts of a cultivator named 
'. in, ,the daim jOr spécification, and must be llœlted to the particuiar forms 
. oî construction of the pipe box describedi 51 Fed. 226, afflrmed. 

Apfieals frôra the Circtiît Court d^ th.e United States for the 
Northern DisMét of niiriok 

Thesè vfëtë'two suits by the Broiyn Mamifacturing Company — 
oiie ag^iil^ Deèré & Co., ànd the other against the David Bradley 
ManufàctuHilg Company— for infringement of a patent. The cir- 
cuit court dëèided in faVbr of complainant (21 Fed, 709), but, upon 
a rehearing on its own motion, renderéd decreeS in both cases for 
défendants. 61 Fed. 226; Id. 229. Complainant appealed. 

Thèse suits werp each brought to obtain an accounting and an injunction 
agalnst infringement of the first claim of letters patent No. 190,816, which 
read, as follows) ' 

"Be it known that I, William P. Brown, of Zanesville,ln the county of Mus- 
kingum, and state of Ohio, hâve invented a new and improved coupling for 
cultivator; and I do hereby déclare that the^ foUowing is a fuU, clear, and ex- 
act description of the same, référence being had to the accompanying drawing, 
forsmiug part of tbis spécification, in which Mg. 1 is a perspective view of 
the particuiar form of cultivator to which my coupling is to be applied; 
Blg. 2 is a side View of one of the couplings, looMng in ^ line with the axie; 
Fig. S is a front view of one of the couplings, loolilng at right angles to the 
axIe; Fig. 4, an eiilarged transverse section through line, x, x, Fig. S. 

"yçy Invention relates to an improved form of coupling for fastening the 
forw^d eUds of t^e beams of plows or ga^gs to the axle of a wheeled culti- 
vator. The improyement conSlsts in the particuiar construction and arrange- 
ment of a tube 0^" pipe boX turning loosely upon the horizontal ends of the 
cranU axle, and coiinected, through an adjustable stirrup or sleeve and 
braçket, with a head having a long bearing at'right angles to the pipe box, 
to which head the forward endsof the plo.W beams are boited, wliile thé pipe 
box Is provided with means for turning it against the gravity of the attached 
cultiVator in the ' tètir, whereby the said cùltivators are manlpulated with 
greater ease, as hereinafter more fully describéd. 

<'Ja the drawing, A repreâents the longitudinal bars, extending forward to 
fcHjm the tongue, and constltuting the.maiw ftîame of a wheeled cultivator, to 
wnlch iûy invention is applied, which bars^are arranged uppn tho elevated 
craâk aXlé, B, ëupported Uppil wheela, 0. Upon the horizontal parts of said 
cran)^ axle, betweten the upright portlonà aéra the wheels, are arranged my 
couplings, which secure the beams of the plOKS?s 6r gangs, D; Thèse couplings 
are constructed as foUows: B are tubes or pipe boxes, which embrace the 
axle, B, and turn freely thereon. G- is a stirrup, which is held to the pipe 
box, B, by means of a loop, s, and is made to rigidly connect with said pipe 
box by means of longitudinal rlbs upon the stirrup, which engage with cor- 
responding ribs upon the pipe box. The stirrup, however, instead of having 
a loop, s, may be constructed in form of a sleeve, and made to embrace pipe box. 
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E, în which casé ît will be adjusted thereon by a screw boit, a, whose inner 
end may bear upon a roughened steel Jib, which bites the pipe box, and pre- 
vents the sleeve from slipping. Sald stirrup Is formed with projecting lugs 
or brackets, H, which are perf orated to receive a pivot boit, b, arrangea ver- 
tically and at right angles to the pipe box. Around this boit, b, is arranged 
the head, I, which Is made with a long bearing, to which head the forward 
ends of the beam are bolted. Referring to the f eattire of the pipe box and 
adjustable sleeve, I would bave it understood that I do not claim such broadly, 
as the same idea is shown in patent No. 108,945. J is a cap fastened to the 
crank axle between the hub of the wheel and the pipe box, by means of a 
staple, c, which binds around the axle, and is fastened to the cap by nuts, d. 
This cap serves as a stop to the hub of the wheel, to separate the same from 
the pipe box; and its curved and flanged end, e, acts as a guard to keep dirt 
and other obstructions from the bearlngs of the wheel. K is a brace designed 
to stay the axle to the tongue; and L is a llnk arranged in the staple of the cap, 
J, to which the draft attachment is secured to properly distribute the strain 
upon the implement. 

"ITrom the above description, It will be seen that the gangs of cultivators 
bave free and easy motion laterally, from right to left, oh the long bearing 
of the vertical pivot boit, and also a free movement vertically upon the axle 
(by reason of the pipe box), when it is deslred to lift the cultivators, elther to 
hang thém upon thè hooks of the frame, ont of contact with the earth, or to 
raise them for any other purpose. To render the manipulation of the plows 
or cultivators easy, I provide an arrangement whereby elther springs, weights, 
or the draft power may be utilized for sustaining a part of the weight of the 
sald cultivators when they are lifted from the ground, to be hung up, or 
Bhifted lateraUy. In accomplishing this, I construct the pipe box, with a 
hooked arm. M, and arrange a stiff spring, N, of métal or rubber, upon the 
main frame above, so as to engage, by means of a loop, with the end of 
the arm, M, to rock the pipe box; and as the cultivator beam in the rear is 
rigidly attached to the pipe box by the stirrup or the sleeve, and its screw 
boit, the spring has the tendency to rock the pipe box, and assist the driver 
In lifting the cultivators. 

"I do not claim, broadly, the application of springs to sustain a part of the 
weight of the cultivator, as this is shown in my patent No. 128,701, of 1872, 
but I do claim a pipe box provided with an arm or projection adapted to 
rock the same; and, referring to this same feature, I do not limit myself to 
the use of a spring operatlng in connection with such projection, as the pipe 
box may be provided with a perforated flanged projection, M', to which the 
draft attachment may be directly fastened, and so arranged as to utilize a 
part of the draft to produce the same lifting efCect upon the cultivators when 
attached above the center of the pipe, and, when below the center, assists to 
make the plows run deeper, and when the plows are raised out of the soil 
or dirt the draft on projecting flange ceases, allowlng the spring to assist iu 
lifting the plows. In the place of the flange mentioned, a counter weight 
may be employed for the same purpose, or a sheave or pulley may be arranged 
on the pipe box with a chain, to produce the same eflCect. 

"In making use of my invention, the sleeve or stirrup and brackets can be 
adjusted to regulate the width between the duplicate cultivators by slacken- 
mg the set screw (if a sleeve be used) that binds the same to the pipe box, 
or by disengaging the ribs and grooves of the pipe box and stirrup, and movinfr 
said sleeve or stirrup as deslred. Thèse ribs or the set screw, it will be seen, holrl 
the arm. M, in an upright position to allow the spring its proper tension, and, 
by moving the set screw and stirrup or sleeve, the tension of the spring may 
be regulated as deslred. The set screw, or its équivalent adjustment, also 
serves to hold the sleeve or stirrup and brackets rigidly in place, to give the 
plows or cultivators a firm and steady upright position. The length of the 
tube of the pipe box gives a long bearing for raising and lowering the plows, 
and, while causing the latter to be held steady, afCords also an easy motion, 
and one that cannpt get cramped. The length of the pivot boit, and distance be- 
tween the brackets, also permit the coupling head, I, to be sufficientiy deep 
to prevent the rocking or swaying motion of the plows when guided by the 
driver; and, among other advantages, may be mentioned the small degree 
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of frtctionrwhicb'te; secnreâ by the long bearlngs of the pipe box and the 
head, and ateo t|te f aot ttaat Its construction is such that Its bolts cannot be 
niade too tlght, and lience there Is no Uabllity of Its parts belng wrongly ad- 
justed by the n&skllled. Wlth respect to counteractlng tbe gravlty of the 
cultivators or plows by means of the projecting flahge or arm and spring, 
or its equiyalent, It.will be seen that tt notonly asslsts the plowman in oper- 
ating the plows, and also In hanging them wben not in use, but it also acts as 
a counterbalance to the tongue, and thus relieves the necli of the team from 
the weight of the same. ■ It also prevents the shovels from getting dull so 
rapidly.i for, as the under sides of said shovels do not press so hard upon the 
earth, the force of the earth is more nearly equallzed above and below the 
point, and the shovel Is easily wom above and below. It also assista the 
shovels in.ficouring, as they are held more uniformly and with a more elastic 
pressure against the face of the soll, especially when the flange. M', is used, 
whlch, when the draft Is from the bottom of the same, causes the increased 
résistance to the shovels (whlch the hard places afford) to coinpel the draft 
to force the shovels deeper Into sald hard places, Instead of skimming over 
the same.: , • 

"Havlng thus d€i?cribed iny: Invention, what I claim as new is: 

"(1) /Çbfti pipe box provided iwith a projection adapted to co-operate with a 
spring, weight, or the draft, tO rock the sald pipe box against or with the 
weight oftberear cultivators or plows, substantlally as and for the purpose 
described. 

"(2) The combtnation, wlth the crank axle, and the gangs or plows, of the 
pipe box, hàvIng arm, W, tïi,e spring, N, attached to the main frame, the head, 
I, and the sjitorup. G, or Its «saulvalent, havlng bradSiets, H, and pivot boit, 
b, and fast^i^ed to the pipe bo^S, substantlally as and for the purpose described. 

"(3) The pJiRf box, E, havlng longitudinal ribs, combined with the stirrup. 
G, havlng poirrè^ppndlng grçqves and a clamping device, substantlally as de- 
scribed."V'i (, ; ■ y :■^.^ . ■ 

Of the àni^epced drawlngs the flrs't Is taken from one of the briefs in the 
case, an4 sho^B the coupllng alone; the, second is flgUre 2 of the patent, and 
shows the coupllng In cornpliiatlon or connection with other parts of the cul- 
tivator. , ,,,, „, , ' :,,,,. 

Among the 'defèhs»s pleadéd werè déniais of Infringement and of Invention, 
with refarénces tô ihe foUovvlng prlor patenta: No. 9,086, granted to A. H. 
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AlUson; No. 26,606, to P. Monaghan; No. 45,721, to S. Jordan; No. 61,649, 
to A. H. Allison; No. 65,573, to J. HoUlngswortli; No. 70,643, to H. K. Stoner; 
No. 72,456, to Philip Ooonrod; No. 73,972, to Martin Heyden; No. 82,938, to 
B. F. and J. V. Guy; No. 96,379, to W. S. Baker; No. 108,276, to L. Luppen; 
No. 108,945, to D. C. Stover; No. 127,878, to William Haslup; No. 128,701, to 
W. P. Brown; No. 134,540, to G. A. Grove; No. 140,513, to L. Lltchfleld and 
H. S. Corbln; No. 154,666, to M. L. Gorham; No. 164,180, to A. J. Judson; 
and Brltish letters patent No. 1,582, dated Jidy 5, 1856, to Thomas Smith. 

The couplings used by the appellees were made under the patents of Moore, 
No. 217,811, and Bradley, No. 270,629, whlch the appellees, respectively, own, 
and are illustrated by the foUowing drawings: 



Moore coupling. 



Bradley coupling. 




By the flrst décision below, reported in 21 Fed. 709, the patent was upheld; 
but the court— having, of its own motion, granted a rehearing— declared Its 
final conclusion that the claim in question was not, as contended by the com- 
plainant, for a comblnatlon, but for the devlce, "a pipe box with a projection 
adapted to co-operate with a spring." 

The foUowing extracts from the brlef of connsel show the chief points of 
the argument made hère In the appellant's behalf : 

"Omittlng, for the présent, the éléments of 'weight or the draft,' the de- 
vices whlch are speciflcally named in the claim are, (1) the pipe box; (2) a 
projection; (3) a spring; (4) the rear cultivators or plows. Implying, as we 
must, a main frame, whlch is an élément in ail such machines, it is perfeetly 
plain that, adding this, we hâve ail the éléments required to construct a work- 
ing combination, and that ail of them are absolutely essential. It Is also 
true that, by the phraseology of the claim, thèse éléments are ail united to- 
gether into a working combination. As to that there can be no dispute. 
Hence, nothing is wanting to make a technical combination of it, except the 
Word 'combination' itself, or the word 'combined,' or the word 'arrangée!. • 
If any of thèse three words were in the claim, there would be no room for 
dispute. The word 'adapted' is the one which is used. It would seem to 
require no great stretch of language to construe this word 'adapted' as mean- 
ing 'arrangea' or 'combined.' That, obviously, is Its force, and obviously 
was the Intent of the party who used it. How adapted V The adaptation 
la made by putting the things together in the way which is shown and de- 
scribed In the patent, and until that is done there Is no adaptation made, 
withln the meaning of the patent law. A mechanical devlce is 'adapted' to 
'•do its work by belng actuaUy put into co-operatlve reiationship with such 
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;Other âeyices as will enaWe It, to perform its function. Thls Is the hlghest 
and most perfect adaptation known to the law, and wlien It Is donc a cona- 
blnatlon te made. Hence>;,it is stibmitted that the devices belng named 
whlch nxake the comWnatlôn, their co-operatlve relationship belng described 
and set:;forth fully and speclfloally,. and a co-operatlve relationship in the 
machine* belng clearly called for by the word 'adapted,' it clearly follows that 
the clalm la question should be constnied as a comblnatlon clalm; the more 
so, becaiiMe» by such eonstn^etlon, the invention, as actually made, will receive 
the prQper protection. ■ ■; ■ 

"Leti Tis rturn now totta(9, question of functlpnv I bave sald that, as a mat- 
ter of fact, the use of a welght in the Brown comblnatlon in lieu of a spring 
(assumlng it to be usable at ail) would introduce into the Brown cultlvator 
a function previously unknown In the art. Thls function may be thus stated: 
Maklng a welght or spring coact or co-operate wlth a hand lever or handie 
In the œanually directed movements of the cultlvator shovel In such a way 
that the i^pring or welght should always be an auxiliary device, and should 
never be'an opposlng dfeylce. That thing or fimction was absolutely new 
wlth Mr.VBrown. The c(|-operatlon of those two éléments— the spring or 
weight, oïl the one hand (or include, if you please, the draft of the team), 
coacting; Srlth the hand'lèter or handie through which the cultlvator shovel 
was m|tjQÙaUy gulded in ^tiig Its work, and so as always to be a help, and 
never à'hlndrance— waé npknown in the art until Mr. Brown did it. This 
Is the Ônal and materlà| f^ct in tb® case; and, this fact belng true, It is sub- 
mltted that the valldlty o| the Brown patent cannot be called in question. 
A new combinatioD whicb jinvolves a new function is always patentable. 

"Welghts vs. Sprints. ,Ip machines which travel about from place to place, 
a weight is not, as a gèrferal rule, the mechanical équivalent of a spring. 
While Mr. Brown, when be applled for hls patent, undoubtedly thought that, 
for the purposes of the Ihv^nStlon in question, a weight was practically, as 
well as theoretically, thé équivalent of a spring, the simple fact is that, in 
so thinking and so Saying, hf was mlstakep. It was ap error on his part.— 
nothlng more and noming Igiss,— but an error which ought nqt to prove fatal 
to hls patent, in view of the fact, flrst, thfl.t the actual invention which he 
made was incontestably novél, and bas proven to be of great value, and in 
view of the still other fact that the défendants hâve undoubtedly used it. 
In ma ny kinds of stâtionary machlnery, weights can obvlously be substituted 
for springs without invention, and with beneflclally the same results. Where 
they can be so substituted, they are équivalents,, and otherwlse not. In most 
kinds of moyàble or portable machlnery, they are not équivalents. Thus, 
in watcheis they are not équivalents, though they, may be In stâtionary cloeks. 
they are niot équivalents in eye glasses, and a ivelght would be a sorry équiv- 
alent for a épring In a carrlage or in a bed. Whether they are équivalents 
dépends upon the environments. It Is also submitted that the whole question 
of weights as mechanical équivalents was practically disposed of In the first 
décision in the Deere Case, and on the principle there enunclated and applied, 
'Utile per inutile non vltlatur;' and to thls the court very properly added: 
'Whatevér part of thls clalm may be deemed to hâve référence to the projec- 
tion, M', It seems to me, is of no moment, for the purposes of thls case at least, 
for It Is not claimed that défendants use thls part of this claim, or anything 
équivalent to it' Manufaçturlng Co. v. Deere,, 21 Fed. 709, 711. So of the 
weight. Nelther party uses It, or ever bas. For the purposes of this case, ail 
référence tô It may properly be dlsregarded, or it may be rejected as surplus- 
age." • '• • 

"In the Invention now in question, the place of hitch— that is, the place 
where the connection was made through wblch the spring acted on the cul- 
tlvator beam— was changed from the cultlvator beam itself, and vras shifted 
forward to a radial arm or projection, whlch was made for the piurpose on 
the pipe bok. It will be . reinembered that the forward end of the beam is 
pivoted to a pipe box on the axle by a vertical Joint. This vertical joint 
permits sidewise motion,, tind through the pipe box Itself, turning on the 
axle, we get vertical motion. The problem was to hitch the spring so that 
It would aid the operator ,in the vertical movement of the beam, without in- 
terferlng wlth the sidewise wovement In order to do thls, Brown made on 
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hls pipe box an arm, M, which extended radially ont from the pipe box. To 
this he hitehed the free end o£ the spring, which in his patent is marlied "N," 
the other end of the spring belng flxedly secured to the main frame. Hence, 
the Brown invention, stated in a gênerai way, consista in hitching the spring 
to an arm or projection which extends radially ont from the pipe box in any 
desired direction. * * • The invention, properly construed, takes in any 
place of hitch at or (orward of the vertical pivot boit by which the cultivator 
beam has sidewise motion. This is the only part of the invention which is 
now properly in controversy." 

George H. Christy, for appellant. 

Bond, Adams, Pickard & Jackson (John R. Bennett, of counsel), 
for appellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

WOODS, Circuit Judge (after stating the facts). We quite agrée 
with the court below t£at the first claim of the patent in suit is 
not for a combination of the pipe box described with other parts 
of a cultivator named in the claim or spécification, but for the 
pipe box itself, as a single deviee, designed and adapted for use 
in the several ways specified. The contrary contention requires 
that the word "adapted,". as used in the claim, be given a strained 
and unwarranted signiflcance. It is not even approximately synony- 
mous with "combined;" and a substitution of the latter word wouîd 
be inadmissible, unless the words "to co-operate" were omitted. 
If the word "arranged" were substituted, it would hâve the same 
meaning as "adapted," unless, again, "to co-operate" were omitted. 
We think it clear that the first claim of the patent is for "the 
pipe box with a projection," which projection may be adapted to 
co-operate with a spring, or with a weight or with the draft, for 
the purpose of rocMng the box either against or with the weight 
of the plows, — one or both; and while, by the claim, the box lias 
one projection, two illustrations, M and M', are given of projec- 
tions which may be employed, and it is suggested in the spécifica- 
tion that instead of the flange, M', a counterweight may be em- 
ployed, or a sleeve or pulley may be arranged on the pipe box with 
a chain to produce the same effect. It is easy to see, too, that 
weights, instead of the spring, might be connected with the arm, 
M, so as to rock the box in either direction. Indeed, that arm 
might be lengthened, its upper end enlarged so as to constitute 
a weight, and a joint introduced near the box, whereby the weight 
could be turned forward or backward to move the box one way 
or the other, as desired. The spécification of the patent was drawn, of 
course, to describe the éléments and f unctions of the éléments of ail of 
the claims; and, when they are considered together, it is clear enough 
that the first claim was designed to be broadest, covering simply 
the pipe box with a projection, which might be in any of the forma 
illustrated or suggested; the third to be less broad, covering the 
same pipe box, except that it should hâve "longitudinal ribs, com- 
bined with the stirrup. G, having corresponding grooves," etc.; 
and the second to be yet more narrow, covering "the combination, 
with the crank-axle and the gangs or plows, of the pipe box having 
v.6lF.no.9— 62 
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tlie àitajiiM, the spiÈag,'\N, attached to the miain frame, the heàd, 
ï, and 'ttie stîjiTUp, g; <)t its e^ulvaleiit," etc. The interprétation 
wbich we are asked io put upon the first claim would make it 
essentially the same as the second. The proposition of the brief 
is "thatj for the purpose of the présent case, the claim is to be 
conStnied iinder the law as a claim for a combination in a com 
cultitàtot df a pipe box, a projection thereon, a spring hitched to 
such projection at its free end, and one or more 'rear cultiyators 
or plows' also piToted to the pipe box; thèse being so connected 
and cdnlbined that thè spring, acting through such projection, 
shall co-operate with the opérator in the manipulation of the beams 
by hand." It is only under the emergencies and "for the purpose 
of the présent case" that such a combination could be read ihto, 
the claim; but, if so interpreted, we should still be compelled 
to regàudïtlie claim as toid of invention, or at most subject to a 
construction which would be too narrow to support the chargé of 
infiingement. It is not contented that the supposed combination 
eonlains any new élément, or is made up of parts which had not 
been entployed together in earlier cultivatôrs to perform the same 
or similar Individual fonctions. A new combined resuit is insisted 
upon, and one novel feature of construction is asserted, which, 
it is said, conisists simply in changing "the place of hitch" for the 
spring from the'plow beam, where it had therètofore been, to a 
projection made for the purpose on the pipe box; thereby accom- 
plishing the alleged flew resuit of avoiding the tendency of the 
spring, when attached in the old way, to resist latéral movèments 
of the plOiW, "The problem," we are told, "was to hitch the spring 
so that it would aid the opérator in the vertical movement of the 
beam without interfering with liie sidewise movement;" and it 
is asserted that Brown's invention consisted in the discovery that 
the résistance to sidewise movèments could be avoided by hitching 
the spring in front of the vertical boit upon which the plow beam 
turns horizontally. But in the cultivatôrs made by the appellees 
the spring was hitched to an extension, either of the boit itself, 
or of the upper arm of the stirrup through whieh the boit passed; 
and it b^came necessary, in order to maintain a semblance of in- 
fringement, to enlarge still further the scope of the claim. Ac- 
cordingly, it is insisted that, properly construed, the invention in- 
cludes any place of hitching at or forward of the vertical pivot 
boft. But this proposition, manifestly, is not completely applica- 
ble when a Weight is used in lieu of a spring; and hence it became 
important^ if not imperative, to say, as it has been said, that while 
Brown thought that for the purposes of the invention "a weight 
was practic^ly, as well as theoretically, the équivalent of a spring," 
he was -mistaken in that particular. But that this assertion was 
unwarranted is shown by the suggestion already made, that, in- 
stead of the spring, a weight might be attached to the arm, M, 
without change in its construction, so as to perform the exact 
function of the spring, or, to accomplish the same effect, the arm 
itself might be lengthened, enlai^ed at its outer end to produce 
the requisite weight^ and jointed near the pipe box. This last 



BHOWN .MANUF'q CO. r. DEERE. 979 

construction would be substantially identical with the weight and 
lever shown in tlie English patent to Smith, No. 1,582, for improve- 
ment in horse rakes. Brown therefore made no mechanical mis 
take in treating a weight, for Ms purpose, as an équivalent for a 
spring; and, if there was mistake at ail, it was because thereby 
the fact of anticipation by the English patent was made more évi- 
dent. The attempt to distinguish between the pipe box of this 
patent, when moved by a lever and weight, and the pipe box of 
the Smith patent, with its lever and weight, because one is used in 
a cultivator, and the other in a horse rake, is necessarily unsuccess- 
ful. A more complète analogy in construction and function be- 
tween things not identical it would be difiQcult readily to conceive. 
But foUowing the line of the appellant's argument, and leaving 
out of view, for the purposes of the case, the weights and draft 
mentionèd in the claim, and the sleeves and puUeys suggested in 
the spécification, and considering the spring only as a fit means for 
performing its allotted function, our conclusion cannot be différent. 
While it is plainly true that the spring, when hitched to the plow 
beam, will tend to resist a latéral movement of the plow, the 
extent of the résistance, it is equally clear, will be proportionate to 
the distance of the point of attachaient from the boit upon which 
the beam is pivoted. To reduce the résistance, it would be only 
necessary, in a given case, as any intelligent person could see, to 
reduce that distance; and what the appellees did was to attach the 
spring to the boit itself, lengthened out in order to prevent loss of 
power, and not, in the manner of Brown's patent, to a projection 
on the pipe box provided for the purpose. Once springs had beeu 
introduced into cultivators for the purpose of aiding the operator 
to move the plows A'^ertically, if it can be said to hâve ever been a 
question, outside of the minds of solicitors and expert theorists, 
how the résistance of the springs to latéral movements could be 
avoided, it was a problem whose solution was always too mani- 
festly easy to be called invention or discovery. It was a matter of 
the simplest reasoning and observation. It was admitted at the 
argument that, so long as the process consisted in diminishing the 
résistance by moving the place of the spring's attachment on the 
plow beam towards the boit, it involved no invention; but it is 
claimed that Brown made an original discovery when he perceived 
that by passing the boit, and making the attachment in front, the 
résistance was entirely eliminated. The fact is évident, but no 
more so to men of ordinary intelligence now than it was before 
Brown applied for his patent; and consequently there could be 
nothing patentable to Brown in the discovery, if his intelligence 
is to be discredited by the assumption that the perception then flrst 
dawned upon him. ÎPractically, the supposed problem would be 
solved just as well by Connecting the spring with the beam at a 
point immediately behind the pivot boit, within a distance of three, 
six, or perhaps even twelve, inches. In his patent of 1872, Brown 
had shown another mode of accomplishing the resuit by pivoting 
the fixed end of the spring like the pivoted part of a swinging 
bracket. 
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H theirclaim iQ'içnestîôn can Beiregarded àsf>contaiain'g Inren- 
tioB. a|t' «31, it must be limited to the particular f onns^ of construction 
ottàe. pipe box described; and, tiiat done, infringementis not 
prored. 

The decree below, in each case, should be affirmed, and it is so 
ordered. 



STraRAT et al v. EXOÈLSIOR MANUF'G CO. 

(Circuit Court o£ Appeals, Elghth Circuit May 7, 1894.) 

, No. 341. 

Patents— Limitation of ;Claims— Water-Heatinq Deticb for Stoves. 

The Stirrat patent, Np, 857,874, for a wp-ter-heatlng dcTice. for stoves, in 
riew bf the prier state of the art and the modification of the claims in 
the patent office, mùst te strictly liinitèd to the construction described, 
whlch includes, as an rasential élément of the combination claimed, a 
hoUow, long center plate or a top plate: of a stove havlûg achamber there- 
iln, Qirough which tlie water to be heated is caused to pass; and hence 
doés iiot cover a device eohtainlng a solld, long center plate with a water 
borbolted thereto. 60 Fed. 607, afiitfhied. 

Appèkl from the Circuit Court of the United States for the East- 
ern District of Missouri. 

A. 6. iFowler, for appellants. 
Paul Bakewell, for appellee. 

Before OALDWELL and SANBOEN, Circuit Judges. 

SAîîBOBIf, Circuit Judge, delivered the opinion of the court. 

Tiiis was a suit for the infringement of letters patent No. 357,874, 
for a waterrheating device for stoves and ranges, issued to the ap- 
pellants Bobert J. Stirrat and Eobert G. Stirrat, February 15, 1887. 
The défense was that there was no patentable novelty in complain- 
ants' device, and that the appellee, the Excelsior Manufacturing 
Company, a corporation, did not infringe. The circuit court dis- 
missed tiie bill on the latter ground. 60 Fed. 607. 

The device of the appellants consista of the combination of the 
hollow, long center plate of a stove or range, with a supply pipe, 
which leads from the lower part of a waten tank, throngh the wall 
of a stove or range, thence in front of the fire back, and is then 
inserted in the under slde of the long center plate, near the end 
furthest from the source of supplyj and an eduction pipe which 
leads to the hot-water tank and isscrewed irito the long center 
plate at the end opposiîbe to that at which the sujiply pipe is in- 
serted. The device of the appellee consists of the combination, 
with the solid, long center plate of a; stove, of a water box, slotted 
lugs and-boltSiOFiScrews by which itmay be fastened to the long 
center,.and!aîJSBpply pipe and an «duction pipe arrangea and in- 
serted in thé water box imsubstantially the samë'way in which 
the appellants arrange and insert the like pipes in their holloWj long 
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center plate. The device of the appellee is described in letters 
patent No. 358,123, to O'Keefe and Filley, dated February 22, 1887. 
In opération, tlie cold water is led through the supply pipe in front 
of the flre back, and thence, in appeUants' device, through the 
hollow, long center, and, in the appellee's device, through the water 
box fastened on the under side of the long center, to the hot- 
water tank. 

The claims and spécifications of every patent inust be read and 
construed in the light of a fuU knowledge of the state of the art 
when the patent was issued. A patent to the original inventer 
of a machine which flrst performs a useful function protects him 
against aU machines that perform the same function by équivalent 
mechanical devices, but a patent to one who has simply made a 
slight improvement on a device that performed the same function 
before as after the improvement, is pfotected only against those 
who use the very improvement he describes and claims, or mère 
colorable évasions of it. 

If Robert J. Stirrat, the inventor of the device of appellantg, 
had been the flrst to discover and to reduce to practical opération 
a combination of pipes or water boxes or both, to be used in stoves 
or ranges for the purpose of heating water and tempering the heat 
of the long center plates or tops of stoves or ranges, and had broadly 
claimed for his invention the protection of the patent laws, the 
appellee's device would clearly hâve been an infringement upon 
his patent. On the other hand, it is not less certain that, if devices 
of this character had long been in use before his invention, if the 
machine used by the appellee, or devices so analogous to it that it 
required na invention to conform them to that of the appellee, had 
long been known and used for this purpose, and if this invention 
of Stirrat was nothing more than a slight improvement of well- 
known devices in features of construction speciflcally pointed out 
in the si)eciflcations and claims of his patent, then the appellee 
ought not to be chargea as an infringer hère. In other words, -the 
question of infringement or noninfringement in this case must be 
determîned by the limitations placed upon this patent by the state 
of the art when it was issued, and the spécifications and claims of 
the inventor himself. McCormick v. Talcott, 20 How. 402, 405. 

What, then, was the state of the art? As early as 1875 two 
horizontal pipes, placed against the fire back of a stove, the one 
above the other, and connected together in the form of an ox bow, 
so that the cold water should be led into the stove through the 
lower pipe, and back, when heated, through the upper pipe, to the 
réceptacle for hot water, were in common use. In letters patent 
to Wood, No. 115,800, June 6, 1871, and to Weldon, No. 227,334, 
May 4, 1880, a water back for a stove or range with a partition 
therein extending nearly the length of the box to divide the cold 
water from the hot, and an arrangement for passing the pipe f rom 
each side through the wall of the stove or range, are shown. In let- 
ters patent No. 258,098, to WiUiani Miller, May 16, 1882, a fire box 
lined on each side with a water back havîng a hollow extension 
that supports the panel or long center of the atovè or range con- 
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taining thie flre box is showii. In the spécifications to that patent 
Mr. MÏUer says: 

"I bm à'ï^are It Is not n«w to support the long centers or top plates of 
ranges «jr simUar cooklng apparatus by a coil of water pipes extending from 
the front to the rear of t|ie furnace, communlcatlng with the water back 
propçr aM boller of the range or stç>^e. Furthermore, I am aware it is not 
new to 6UÉ»p<<rt thèse long centers by iriéans of water chambers extending com- 
pletely across from the front to the rear of ranges, etc., as such devices are 
seen iii several patents." 

Lçttèrs patent No. 277,009, to Newton Cooper and Thomas E. 
Conwçp, May 8, 1883, show the long center of a stove, with water 
passages, in it, connected by pipes with a water réservoir. They 
alsOjShoW ^ater passages in other parts of the top of the stove, and 
dëscribë an arrangement for Connecting thèse with the interior of 
a hôllow jjfe back, so that the water may pass through the latter 
and thç iwisisages in the top of the stove to and from the réservoir. 
In tlië sî>e(iifications thèse patentées say: 

"We areiij^are that water pipes hare been placed contlguous to the under 
side of stovfe tops and to the rear sides of stove flre backs, but not entering the 
body 6i eltiiér, and we do not claim thé same. In onr invention the water 
cornes diPectly iùto tiie body of both the top and flre back." 

Thus it appears that there was no novelty in suspending pipes 
in front of the flre backs of stoves or ranges for the purpose of 
heating water; that thfere was :no novelty in making the flre backs 
of stoves hoUow, and heating the water therein; none in providing 
the long: centers or tops of stoves with water passages, through 
which, the ^ater might circula te to and from the réservoir; norie 
in cohnecting the hollow fire back with the passages in the top of 
the stpre, so that the water might circulate from the réservoir 
through thei stove top and the fire back, and thence to the réservoir; 
none in placîng water pipes contiguous to the under sides of long 
centers of stoves; and none in Connecting such contiguous pipes 
with the hoUow flre backs or water backs proper of stoves, so that 
the water would circulate through the water backs and the con- 
tiguous pipes. Vide MiJler, No. 258,098, supra. The appellee 
seems to hâve simply tumed over the old device described by Miller 
and placed the pipe on the fire back, and bolted the water back to 
the long center. Was this invention, and, if so, was it Stirrat's? 

In his original application, filed October 23, 1883, Stirrat says: 
"My improvement consiste in forming a water passage in the long 
center or centers connected with the water tank by suitable pipes," 
and his only claim was "the long center of a stove or range, formed 
with a water passage therein, communicating with induction and 
eduction pipes,'' This claim was immediately rejected by the com- 
missioner of patents, with the statement that the. patent to Cooper 
and Gonwdl,;sapra, proved that it was old to construct a long center 
of a stove to-Jronn,a water back; that the patents to Weldon, No. 227,- 
334, May 4 1880, supra, and to Wood, No. 115,800, June 6, 1871, 
supra, proy^ that it was old to construct a water back with a par- 
tition and tQ-paBS the pipes therefrom through the side of the stove; 
and th^t Stiyrat's claim contemplated sjmply the substitution of, 
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the construction shown by the last-named patents for tliat of 
Cooper and Conwell, wMch did not involve invention. The référ- 
ences made by the commissioner were conclusive proof that Stirrat 
had not made the invention he snpposed he had, and he abandoned 
it. But the ingenuity and persévérance of his counsel, after re- 
peatedly amending his application, extracted from the commis- 
sioner the patent in suit in Pebruary, 1887. This patent bas three 
claims, which read as follows: 

"CL) The comblnation, with the removable top plate of a cooking stove hav- 
ing a chamber therein, of an exit pipe, leading from said chamber at one end 
of the plate, and an inlet pipe, running parallel to the exit pipe, extending to 
the other end of the plate, and commnnlcating wlth the chamber, substan- 
tlally as described. (2) The comblnation, with the removable top plate of a 
cooking stove havlng a chamber therein, of an exit pipe leading from said 
chamber at one end of the plate, and an inlet pipe, communicating with the 
chamber at the other end of the plate, and extending downward horizontally 
and upward beneath the plate, and then parallel to the exit pipe, substantially 
as described. (3) The comblnation, with a cooking stove or range, of a hoUow, 
long center plate, supply pipe, F, formed with horizontal section F", and 
vertical sections F', F'", and the eduction pipe. G, substantially as described." 

In the spécifications, Stirrart says, among other things: 

"My invention relates to those water-heating devices In which the water 
to be heated is caused to pass through the long center and a water back. My 
improvement consists in features of construction herelnafter described and 
pointed out in the claims. * * • The long center, C, is cast with a pro- 
jection having a water passage through it almost from end to end, as shown 
at C. The under side of the long center is tapped at C, and the section F" of 
the water pipe screwed therein. ♦ * * It will be seen that the construc- 
tion I hâve shown provides a combined long center and water back." 

Now, it must be borne in mind that the patent to Cooper and 
Conwell, supra, exhibited a hollow long center, a water passage 
through other parts of the top of the stove, and a comblnation of 
a water back with the hoUow stove top, so that the water could 
pass from the réservoir through a part of the top of the stove and 
the water back, and thence be returned to the réservoir through 
another part of the stove top, The improvement in the construction 
shown in this patent over that of Cooper and Conwell, if any, is 
the comblnation of the water back with the hoUow long center, 
instead of combining it with any other part of the top of the 
stove. It is unnecessary to consider hère whether or not there 
was any patentable novelty in this improvement. If there was, 
it is difiBcult to see how it could extend to the device of the appellee, 
or how there could hâve been any novelty in the latter. The evils 
to be remedied by thèse devices were that, when too large a portion 
of the fire back of a stove was covered by water pipes or by a water 
back, the oven beneath would not beat evenly, and that the long 
center plate would warp and bum out, unless it was protected by 
water passing through it, or by a water pipe or box contiguous to 
it. The prier patents to which we bave referred show that the 
device of keeping the long center cool by placing a water pipe or 
a water box directly beneath and contiguous to it was old and 
well known. If the two legs of the old ox-bow pipe prevented the 
oven from heating quickly and evenly, it must hâve been obvious 
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to any mechanic skilled in the art that, if th.ey were raised a few 
inçhes, so that tlie lower one only would rest on the are back, this 
eril wOTild be rem^died. It was an old and well-known device to 
placé water boxes or contiguons pipes beneath tlie long center of 
stoves to temper their beat. (Letifcers patent Ifo. 258,098 to Miller, 
and No. 277,009 to Oooper and Conwell, suprà.)-' To make tbe 
npper leg of tàe ox bow in the form of a water boi, and fasten i(t 
detachably to the long center when it had befen raised from the 
flre back, was but to adopt this old device for cooling the center 
plate. The only change segnired to conform the old ox bow to 
the deVice of appellee ;tvaè tp, ràise it a féw inches in the stove, to 
make, thé iipper leg In ilie form pf a water box, and boit it to the 
long ceûlèî' plate. The only change required to conform the old 
device described in the patent to Miller a» a coil of pipes supp&rt- 
ing the long center, and çpmraanicating with the water back to that 
of tlie ^ppellçe, was tp tarâi that device over, and to attach the 
water back to the long «enter, and let the coil of pipe rest on the 
flre backi There was ôettainly no invention — no discovery — in 
making thèse changes. Tl^fy are.so simple, and so obviously effect- 
ive to remedy the evUs coinplaîned of, that they must hâve occurred 
to any mechanic famili4;r "v^th such détices who sought.to remedy 
them^ îf, therefore, thè ciUiims of this patent warranted a con- 
structtoQ broad enough to cover the device of the appellee, we should 
bave no hésitation in holding it void for want of novelty. Atlantic 
Works V. Brady, 107 U. S. 192, 199, 2 Swp. Ct 225; Vinton v. Ham- 
ilton, loi U. S. 485, 491; Slawson v. Railroad Co., 107 U. S. 649, 
653, 2 Sup. et. 663; King v. Gallun, 109 U. S. 99, 3 Sup. Ct. 85; 
Double-Pointed Tack Co. v. Two Bivers Manuf g Co., 109 U. S. 117, 
3 Sup. et 105; Estey v. Burdett, 109 U. S. 633, 3 Sup, Ct. 531; 
Bussey r. Maiiufacturing Co., 110 U. S. 131, 4 Sup. Ct 38; Phillips 
V. City of Deti-oit, 111 U. SI 604, 4 Sup. Ct, 580; Morris v. McMillin, 
112 U. S. 244, 5 Sup. et. 218; HoUister v. Manuf acturing Ce, 113 
TJ. S. 59, B Sup. et 717; EÏlbert v. Gaslight Co., 50 Fed. 205, 211. 

But, in our opinion, thé claims of this patent do not warrant 
any such construction, The claim of a spécifie combination or 
device in â patent is a renunciation of every claim to any other 
combination» Pr devices for performing the same functions that 
are apparent from the face of the patent, and are not colorable 
évasions of the combination or device claimed. The statute re- 
quires the inventer to "paMcidarly point out and distinctly claim 
the part, improvement or CPiiibination which he claims as his dis- 
covery." Eôv, St § 4888, ' vWhen, under this statute, the inventer 
has done this, fie has thereby disclaimed and dedicated to the public 
ail other imprpvements and '^ombinations apparent from his spé- 
cifications and claims that are not évasions of the device and com- 
bination he çléims as his own. Thè claims of his patent limit Ms 
exclusive privilèges, and his spécifications may be referred to to 
explain and to restrict, but never to expand, them. "When the 
claims and' spécifications pf this patent are read in view of the 
state of thé art to which Ive hâve adverted, and fairly construed 
in accordàirce with thèse established rùles, no attempt to claim 
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tlie invention of such a combination as that of the appellee will 
be found, but a plain disclaimer of ainy èuch invention. In each 
of the three claims of tlie patent the inventor spécifies and claims 
"a hoUow, long center plate," or "the removable top plate of a 
cooking stove having a chamber therein," as one of the éléments 
of his combination. In his spécifications he déclares that his in- 
vention "relates to those water-heating devices in wMch the water 
to be heated is caused to pass through the long center." In the 
device of the appellee there is no hoUow long center, nor is it 
one of those heating devices in which the waiter to be heated is 
caused to pass through the long center. We think thèse claims 
and spécifications (especially in view of the state of the art) con- 
stitute a fair disclaimer and dedication to the public of ail right 
on the part of Stirrat to protection against any such device as that 
used by the appellee, and hence that the latter was guilty of no 
infringement in its use. Keystone Bridge Oo. v. Phoenix Iron Co., 
95 U. S. 274, 278; Miller v. Brass Co., 104 U. S. 350, 352; McClain 
V. Ortmayer, 141 U. S. 419, 424, 12 Sup. Ot 76; Dobson v. Cubley, 
149 U. S. 117, 121, 13 Sup. Ct 796; Heine Safety Boiler Co. v. An- 
heuser-Busch Brewing Ass'n, 43 Fed. 786, 789; Maddock v. Coxon, 
45 Fed. 578. 

The brief and argument of counsel for appellants in this case 
are instructive and exhaustive. Every authority and suggestion 
that could be advantageously urged in their behalf seem to hâve 
been presented. Perhaps the strongest statement of their claim 
is that the only différence between the device shown in the patent 
and that used by the appellee is that in the former the hoUow 
long center plate is made in one pièce, while in the latter it is 
made in two pièces, — a solid long center plate and a water box 
bolted to it, — and that this simple change in construction cannot 
be pleaded to avoid infringement. This position would be unan» 
swerable if Stirrat was a pioneer hère, and if he had not expressly 
resftricted his claims to a combination the essential élément of which 
was the hollow long center. But the state of the art to which we 
hâve adverted was such when he made his invention that there 
was no patentable novelty in a combination of a water box bolted 
to the long center with the supply and eduction pipes used by the 
appellee, and this fact, and the spécifie limitations he imposed upon 
himself in his claims, hâve f orced us to the conclusion that his 
patent was proi)eT'ly restrioted by the court below to the spécial 
feature of construction he described and claimed, viz. the hollow 
long center through which the water was caused to pass in com- 
bination with the Connecting pipes. The decree below must àc- 
cordingly be affirmed, with costs, and it is so ordered. 
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briJRlfAN ▼* WARWICK CYCLE MANDF'Q GO. 

(Circuit Ckrartoï Àppealsiï"irst Circuit April 17, 1894.) 

No. TL 

A ppeal f i^m the OJrcuit Court ofi the United States for the District 
of Massachusetts. 

T^iSTi^as a suit by A^^^^t H. Oyerman against tlie Warwick Cycle 
Manufoctu^ipg Company to restrain tlie infringement of letters 
patent îîo.'331,001, guanted tp the complainant for a saddle for 
vélocipèdes. The bill w^as dismissed with costs (54 Fed. 496), and 
complaiiiajttt now appeals. r 

Chaihbçi-lin, White& Mills and Edward S. White, for appellant. 
John it 6^ Eoberts, f6r appelleê. 

Before GOLT and JPUTNAMy Circuit Judges, and NELSON, Dis- 
trict Judge. 

PER CUEIAM. The characteristlc feature of the Overman pat- 
ented saddle isits adaptability for removal and replacement at pleas- 
ure. This is the essence of the invention, and constitutes the im- 
provement over prior saddles. The defendant's saddle embodies a 
fonn of construction in which this feature is absent. This is the 
ground upon which the court below held that the defendant's sad- 
dle did Bét infringe the Overman patent. We think the court below 
was right, and we can add nothing to the reason so clearly stated in 
its opinion; Decree affîrmed. 



THE DAGO. 

TJNITED STATES v. THE DAGO. 

(ClFCnlt Court of Appeals, Fourth Circuit May 22, 1894) 

No. 67. 

BiMi OF ^KAK^H— POBT Opî DrPAKTCBE. 

A merchant ship bound for tlie United States must (27 Stat. 449) procure 
a bill of llealth "from tlîé consul or otlier consular offlcer of the United 
States at the port of depatture." Béld, that "the port of departure" is 
nbt the laat port at whicli the ship stops while bound for the United States, 
but the port from whlçh ,8he cleared. 

Appeal from the District Court of Ctè tJnited States for the Dis- 
trict of Maryland. 

This was a libel by the United States against the British steam- 
ship Dago to enforce a forfeiture. The district court dismissed the 
libel, and libellant appeals. 

John T. Ensor, for the United States. 
J. Wilson Leaiin, for appellee. 
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Before GOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

GOFF, Circuit Judge. This is an appeal from a decree rendered 
by the district court of the United States for thé district of Mary- 
land dismissing a libel flled on behaJf of the United Stacps against 
the steamship Dago. It was charged in the libel that the steamship 
had net complied with the proTisions of the act of congress ap- 
proved February 15, 1893, entitled "An act granting additional 
quarantine powers and imposing additional duties on the marine 
hospital service." 27 Stat. 449. It was alleged that the Dago cleared 
from a certain foreign port, the port of Bristol, England, for the 
port of Baltimore, in the United States, on the lOth of July, 1893, 
without having obtained a bill of health, as was required by section 
2 of said act of congress; and also that, having cleared and sailed 
from said port of Bristol at the time mentioned, she did, on the 2d 
day of August, 1893, unlawfully enter the port of Baltimore, in the 
United States, without having obtained a bill of health, as was re- 
quired by the said act of congress. The libel, which was flled Au- 
gust 5, 1893, sets forth that the Dago was seized by the collecter 
of customs at the port of Baltimore, as forfeited to the United States, 
to be released upon the payment of not more than |5,000, the exact 
amount to be determined by the court The answer of the steam- 
ship, flled September 22, 1893, claimed that she came to the port of 
Baltimore provided with a bUl of health in ail respects in accord 
with the requirements of the law, obtained at Newport, in Wales, 
her last port of departure, from Great Britain, and she insisted that 
no other bill of health was required of her by the law. 

The said act of congress, or the parts thereof necessary to con- 
sider in connection with this case, read as foUows : 

"That it shall be unlawful for any merchant ship or other vessel from any 
foreign port or place to enter any port of the United States except in ac- 
cordance with the provisions of this act, and with such rules and régulations 
of State and municipal health authorities as may be made in pursuance of, 
or consistent with this act; and any such vessel which shall enter, or attempt 
to enter, a port of the United States in violation thereof, shall forfeit to the 
United States a sum, to be awarded in the discrétion of the court, not ex- 
ceeding flve thousand dollars, which shall be a lien upon said vessel, to be 
recovered by proceedings in the proper district court of the United States. 
In ail such proceedings the United States district attorney for such district 
shall appear on behalf of the United States, and ail such proceedings shall 
be conducted in accordance with the rules and laws governing cases of 
seizure of vessels for violation of the revenue laws of the United States. 

"Sec. 2. That any vessel at any foreign port, clearing for any port or place in 
the United States, shall be required to obtain from the consul, vice-consul, or 
other consular officer of the United States at the port of departure, or from the 
médical ofllcer where such officer has been detailed by the président for that 
purpose, a bill of health, in duplicate, in thé form prescribed by the secretary of 
the treasury, setting forth the sanitary history and condition of said vessel, 
and that it has in ail respects complied with the rules and régulations in such 
cases prescribed for securing the best sanitary condition of the said vessel, 
Its cargo, passengers, and crew; and said consular or médical officer is re- 
quired, before granting such duplicate bill of health, to be satisfled that the 
matters and things therein stated are true; and for his services in that behalf 
he shall be entitled to demand and receive such fées as shall by lawfui 
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regnta^O fee allowed, to 1^ accountea ft>r as Is required In Other cases. The 
président, In hls discrétion, Is authorlzed to detaU any médical offlcer of the 
govemment to serve in the office of the consul, at any forelgn port, for the 
purpose of fitrnlshing information and maklng the Inspection and giving the 
bills ojC health hereinbefore,mentioned. Any vessel clearing and salling from 
any.such K'*'^ wlthout such blll of he^Ith, and entering any port of the 
Umted ëtates, shall'forfélt to the Ùnlted States not mote thah flve thousand 
dollarti; tilé aniount to be determlned by the court, which shall be a lien on 
the same, to be recovered by proceedlngs In the proper district court of the 
United States. i ;, 

"SecJrS, That the superrising surgeoij-géneral of the marine hospital serv- 
ice sha;u, : f mmediately àf;ter this act tues effect, examine the quarantine 
régnlatloiXB of ail state and raunlcipal boàrds of health, and shall, under the 
direction of the secretary of the treasury, co-operate with and ald state 
and njuniçlpal boards of health In ithe ; exécution and enforcement of the 
ruie^ an^ regiilations of such boards ànd In the exécution and enforcement of 
thé miés'àtd régulations mtade by the secretary of the treasxiry to prevent the 
inû»6Kîtlctl<»n of contaglo'ùs or infections diseaSes into the United States 
from fôreign countries, and Into one.stàte or territory ôr the District of 
Oolumbia^ from another st^te or territory or the Disti-lct of Columbia. 
• * •The secretary of the treasury shall make such rules and régula- 
tions as are necessary to bë obserred by vessels at the port of depart- 
ure and on the voyage, where such veissels sali from any foreign port or 
place to any port or place In the United States, to secure the best sanitary 
condition of such vessel, her cargo; passengers and crew; which shall be 
published and .communicatçd to and enforced by the consular offleers of the 
United States- None of the penaltles hérein imposed shall attach to any 
vessel or o^frttfer ot offlcer thereof until a copy of this act, with the rules and 
régulations made In pursuance thereof, has been posted up in the office of the 
consul or otber consular officer of the United States for tèn days in the port 
from whlcli sald vessel salled; and the certiflcate of such consul or consular 
offlcer over hls officiai signature shall be compétent évidence of such posting 
In any court df* ithe United States." 

The only question in tàe case is, we think, whether or not the 
steamship Dago was required to obtain a bill of .health at Bristol, 
England, at tie time she cleared and departed therefrom for Bal- 
timore, in the United States, bj way of Newport, Wales. 
It was contehded by thé respondent below that, as she stopped on 
her way at K^ewport, it was only necessary to obtain a 
bill of health at that place. It was clearly shown by the testimony 
-^in fact, it was admitted — ^that the Dago cleared from 
Bristol, England, via Fewport, Wales, for Baltimore, in the United 
States, aiçid that she was provided with a bill of health from the 
port of iNewport, Wales, but that she did not obtain a bill 
of health at the port of Bristol at the time of departing therefrom, 
and also that she was not provided with one at the time she entered 
the port of Baltimore. The district court, holding that the Dago 
was not guilty of a breach of said act of congress, dismissed the 
libèl. The United States petitioned for and was allowed an appeal. 

The act mentioned was passed to prevent, if possible, the intro- 
duction into the United States of contagioùs and infectious diseases 
from any foreign port. It makes it unlawful for any vessel from 
any foreign port to enter any port of the United States except in the 
manner provided for by said législation and the rules and régula- 
tions established under its provisions; and it requires any vessel 
at any foreign port, clearing for any port in the United States, to 
obtain a bill of health at the port from which it so clears and de- 
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parts. The régulations promulgated by the secretary of the treas- 
ury, dated February 24, 1893, in pursuance of said act of congress, 
are in part as follows: 

"Art 1. Masters of vessels about to départ from any foreign port for a 
port In the United States must procure from the United States consular or 
médical offlcer, at such port of departure, a blll of health." 

The act of congress and the ruies and régulations authorized by 
it were duly posted in the olfice of the consul at Bristol, England, 
in the manner required by law. The master of the Dago was aware 
that a biU of health was required, and procured it at Newport in 
Wales. To hold that this action on his part was a compliance with 
the terms pf the law and régulations in such cases made and pro- 
vided, would permit a vessel to clear from an infected foreign port, 
at which it could not properly obtain such bill of health, and by 
stopping on the way at another port, not infected, secure the bill of 
health that would enable it to enter the ports of the United States, 
thereby defeating the object had in view when said act of congress 
was enacted. It is intended by said législation to furnish the health 
and quarantine authorîties of this country with information relative 
to the sanitary condition of the ports of departure of vessels desiring 
to enter the ports of the United States. It is made the duty of the 
secretary of the treasury and of the supervising surgeon gênerai of 
the marine hospital service to co-operate with and aid state and 
municipal boards of health in the exécution and enforcement of the 
rules and régulations made by the secretary of the treasury 
to prevent the introduction of contagions or infections dis- 
eases into the United States from foreign countries; and the secre- 
tary of the treasury is required to make such rules and régulations 
as are necessary to be observed by vessels at the port of departure and 
on the voyage, where such vessels sail from any foreign port or place 
to any port or place in the United States, to secure the best sanitary 
condition of such vessel, her cargo, passengers, and crew, which shall 
be published and communicated to and enforced by the consular 
oflcera of the United States. By the régulations so authorized and 
promulgated, the United States consul at the port of departure is 
required to certify that the vessel has complied with the rules made 
under the act now in question, and that the vessel leaves his port 
bound for a particular port in the United States. If the vessel so 
bound for the United States stops at other foreign ports, the consul 
of the United States at which such calls are made must give a sim- 
ilar certificate or consular visa of the bUl of health, as to the passen- 
gers, their effects, and the cargo taken on the vessel at such ports, 
and also as to the condition of the vessel, passengers, and crew since 
it left the port of departure. The protection intended by the légis- 
lation is of great and universal importance, and the provisions of 
the rules and régulations are not severe, nor are they burdensome, 
but are made with due regard to the interests of ail concerned, 
and are necessary both to the comfort of the individual citizen and 
the safety of the gênerai public. We do not thihk the Dago com- 
plied witti the requirements of said act of congress when she pro- 
cured the bill of health at Newport, Wales. She should hâve se- 
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cured'lt kt Bristol, England, her ^rt'of departure. She violated 
the l9.% ànd-igaorëd the rûles and relation provided for by it. It 
foUows that the decree of the district court for the district of Ma- 
ryland mast bè reversed, and the canée rëmanded to said court for 
such furthë»^ proceëdînjgs as may be prbperj and it is so ordered. 
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THE HOWARD OABROLL. 

KNIOKBRBOCKBE STBAM TOWAGB CO. V. THE EMPEROR and THE 

HOWARD CARROLL. 

(District Court, S. D. New York. Jime 13, 1594.) 

1. TuGS AND Tows— Stbàndïng Tow— Neglisent Navigation. 

A barge havlng run aground whlle In tow of two tuga, her awner 
brought this su^l; agalnst both tugs to recover the damage. The défense 
was that hlgh water was lower than usual, and that the draught of the 
barge had been represénted as belng but 20 feet, when she In fact drew 
more. The évidence dld not satlsfactorily show any misrepresentatlon 
as to the draugbt of the barge, and it dld appear that the barge grounded 
forward, where her draught was not ever 19 feet 6 inches. The chart 
showed snfflcient channel way for the barge, even wlth an abatement of 
a foot or two in the usual height of the flood tide. HtM, that the tugs 
did iidt take the béât water, and that this was the true cause of the 
grounding, and rendered the tugs liable. 

2. Bamb— Two Indbpendbnt Tugs— Onb Directing Navigation — Liability. 

Where two Independent tugs were employed to tow a barge, and dur- 
Ing the towing the ba;rge was run aground, Md, that both tags were 
liable, although it appeared that the pilot of one tug was taking the di- 
rection of the navigation in the shallow waters when the barge struck. 

In Admiralty. 

This was a libel by the Knickerbocker Steam ïowage Company, 
owners of the barge Andrew Jackson, against the steam tugs 
Emperor and Howard Oarroll, for grounding the barge while in 
tow of the tugs. 

Wing, Shoudy & Putnam, for libelant 

Samuel Park, for the Emperor. 

Hyland & Zabriskie, for the Howard CarroU. 

BEOWN, District Judgé. In the attempt of the tugs Emperor 
and Oarroll to land the barge Andrew Jackson at Fourteenth street, 
East river, at about high tide, the barge was run aground twice, 
nearly abreast of Seventeenth street, while heading down; and. aft- 
erwards, when allowed to drop up river with the flood tide, she 
again struck the bottom off Twenty-Pifth street. The défense on 
the part of the tugs is, that high water on that day was much be- 
low the usual mark, on account of previous northwest winds, and 
that the draught of the barge had been represénted as being only 
20 feet. The actual draught is proved to hâve been 19 feet 6 inches 
forward and 20 feet 10 inches aft 
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I do not think that the défense is sufficiently made out. The 
évidence shows that the libelant's agent, in giving the order for 
the tugs to Mr. Eldridge, said in answer to an inquirj' by téléphone 
as to the draught: "Oh, I don't kacw, — about 20 feet;" no other 
représentation as to the dranght was made by the libelant. El- 
dridge prepared a brief card, such as is used in towing orders, 
for the purpose of finding tugs to M the order, and Ms employé 
States that the card had on it the statement of "20 feet," as the 
draught. The masters of the tugs say that the same statement 
was made to them. The card was given to the captain of the 
Emperor, who undertook the direction of the navigation, as the 
captain of the Carroll had not before undertaken to land any deep 
draught barges at Fourteenth street. The card, however, was 
not preserved, and the witnesses as to its contents testified in their 
own exculpation. 

In the absence of the card itself, I am not at ail satisfled that 
the statement on the card was not "about 20 feet," instead of "20 
feet." To establish so slight a différence, the card should be pro- 
duced, or the secondary évidence be free from suspicions cirdum- 
stances. Hère, that is not the case. Mr. Eldridge, who wrote 
the card, has no recollection of writing the draught, or what, if 
anything, was stated about it, The water was known to be shal- 
low. Mr. Eldridge would not be likely to misstate the représenta- 
tions made to him. The captain of the Emperor, who had pos- 
session of the card, testifles that when the barge struck the third 
time, he inquired of a person on board the barge if the draught 
was not over 20 feet, thinking that it must be greater than he 
understood it to be; and that he was told in reply that the draught 
was over "21 feet" Not only is this reply denied, but it is highly 
improbable; and had the card stated "20 feet" only, it seems to 
me very improbable also that the card would not hâve been re- 
tained by the captain of the Emperor for his own défense. The 
failure to préserve and produce the card îs but one step short of 
the voluntary destruction of évidence. The captain of the CarroU, 
moreover, says that immediately after the barge struck first, he 
inquired the draught of the man on the barge, and was told it was 
over 21 feet; but that he said nothing about this to the captain of 
the Emperor, who had charge of the navigation. It seems to me 
extremely improbable that he would not hâve stated this to the 
Emperor's pilot immediately, if the previous statement of the 
draught had been "20 feet," rather than "about 20 feet." In the 
absence of the card, therefore, I do not place any reliance on the 
e\-idence of "20 feet" as an exact statement of the draught repre- 
sented to the tugs, rather than "about 20 feet," as stated to Mr. 
Eldridge. The average draught was in fact only 20 feet 2 inchea. 
The load-line figures forward and aft indicated exactly the draught 
of the barge at each end ; and if the tugs did not notice and know 
the draught, it was by their own négligence. 

It is probable from the testimony that the high tide was some- 
what lower than usual that day; but without more deflnite évi- 
dence than that presented, no précise différence can be deemed 
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piHfred. Noi spécial observatibn was maâe, aia thW'efî^eiice on 
1i(is pdiBt is of the looflest and least persuasive characlé^ possible.* 
Witaitever tHe fact was, the owners and masters oif tfie tiigS were 
awÈre of It at the time, and evideiltly had no dotibt tbat a barge 
of at least 20 feet draught could be landed without danger. Yet 
the eyidence shows that the barge was mn aground fôrwaj*d, though 
her draft forward was not over 19 feet 6 inches, and a.midships she 
could only hâve drawn 20 feet 2 inches. Thechart in évidence shows 
sufflcient channel way for the barge as she was, even with an abate- 
ment of a foot or two in the usual height of the flood tide; and the 
fact that she struck twice forward with only 19^ feet draught for- 
ward, satisfles me that the pilots did not take the best water, and 
that this was the true and only cause of the grounding. 

As between the Emperor and the Carroll, althoUgh the nav- 
igation in the vicinity of Seventeenth street was directed by the 
master Of the Emperor, I do not thinlc that the relation of the Car- 
roll in the matter was that of a mère helper and servant of the 
Emperor. Mr. Pastor, the employé of Mr. Eldridge, says that he 
engaged the Carroll as one of the tugs employed, two being required. 
The Carroll was, in fact, first on the ground, and she flrst com- 
menced the towage in the absence of the Emperor. The Carroll's 
Mil for the towage, as was stated in argument, and not denied, 
was rendered to the libelant, and not to the Emperor. It was 
naturàl, and perhaps even necessary, with two tugs, that the pilot 
of one should take the direction in shallow waterà; and I do not 
think that the légal relation or responsibility of thé Carroll to the 
libelant was changed by the fact that the CarroU relied upon the 
superiot familiarity of the Emperor'à pilot with the' channel way 
near Seventeenth street, and submitted the direction bf the naviga- 
tion an that région to him. It was a matter of ébnVeiiience, ând 
part of the arrangement, between the tugs themselvés, not designed 
to change any of the légal relations or responsibilities of either. 

The libelant is, therefore, entitled to a decree against eàch tug 
for on&'haïf the damage. 
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CHICAGO, M. & ST. P. Rï. CO. v. WABASH, 8T. L. & P. RT. 00. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1894.) 

No. 289. 

1. CONTBACTS— Public Polict— Poowkg Railhoad Business. 

An agreement between railroad companles, by the terms of which ail 
their roads are to be operated, as to through traffle, as if "operated by one 
corporation wliich owned ail of them," and whlcli provides for an actual 
division of sucb traffle, and, where thls is not done, for a division of the 
grosa earnlngs thereof, the obvions purpose being to suppress or limit 
compétition, and to establish rates without regard to their reasonableness, 
Is contrary to public policy, and vold. 

2. Same — Enpokcembnt of Contract — Performakce on One Sidb. 

One party to such illégal agreement, clajming to hâve performed its part 
thereof, cannot maintain a suit to enforce division of earnings by another 
party thereto, the traffle not having been divided. Brooks v. Martin, 2 
Wall. 70, distinguished. Central Trust Co. v. Ohio Cent. R. Co., 23 Fed. 
306, disapproved. 

Appeal from the Circuit Court of the United States for the East- 
em District of Missouri. 

TMs was a suit by the Central Trust Company of New York 
against the Wabash, St. Louis & Pacific Railway Company and 
others to foreclose a mortgage on the property of the railway Com- 
pany. The Chicago, Milwaukee & St. Paul Railway Company flled 
an intervening pétition for a claim under certain traffle contracts. 
Défendant railway company answered, and, on hearing, the péti- 
tion was dismissed. The intervener appealed. 

On December 5 and December 29, 1883, contracts providing, among other 
things, for a pooling and division of compétitive traflic, were entered into 
by and between seven railroad companies, to wit, the Union Pacifie, the 
Chicago, Rock Island & Pacifie, the Chicago, Milwaukee & St. Paul, the 
Wabash, St. Louis & Pacific, the Chicago & Northwestern, the Chicago, St. 
Paul, Minneapolis & Omaha, and the Missouri Pacific. There were four con- 
tracts. The flrst was between the Union Pacific Railway Company, as party 
of the first part, and the Chicago, Rock Island & Pacific Railway Company, 
as party of the second part, and the Chicago, Milwaukee & St. Paul Railway 
Company, as party of the third part. The other three contracts admitted 
the other parties into the pool, and made some modifications and extensions 
of the original contract The four contracts were In efCect one, and will be so 
treated. The following are some of the materlal provisions of the contract: 

The preamble déclares the object of the contract to be to "make the rail- 
way System of the party of the first part substantially a part of the railway 
System of each of the other parties hereto, as to westward-bound traflîc 
which wiU pass through Council Bluffs, in the state of lowa, and each of the 
railway Systems of the other parties substantially a part of the System of 
the party of the first part, as to east-bound traffle which will pass through 
the same place. * * • It Is declared to be the purpose of the parties hereto 
by the exécution of thèse articles, and the performance of the several cov- 
enants, promises, and agreements hereln set out, to establish and operate 
through Unes of railway, which shall connect, when the same can be done 
by a reasonably direct Une through Council Bluffs, ail points on the System 
of the party of the first part with ail points on the several Systems of the 
other parties (excepting the Kansas Division of the party of the first part 
and its raUroads in the state of Kansas), including ail extensions of the main 
Unes, branches, and other railways mentioned in the preamble hereto, and 
ail Unes and branches which are now owned, controUed, or operated by elther 
of the parties hereto in connection with any of its raUways above mentioned, 
and which may be added thereto by construction, purchase. lease, or other- 
V.eiF.no.lO— 63 
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wlse, and to secnre the opération of ail ot sald Unes as to such through traf- 
fie as thpy «bould be i^^ojicrated ï^ oije corporation wWch owned ail o( 
them. • • * 

"The partyôf the flrst part covenants, promises, and agrées wlth each and 
both of the other parties that It will, so, far as it lawfully can, deliver to the 
railways of said other parties, at Coundil Bluflfs, ail eastward-bound through 
trafflc whlch may be recelyed by It for transportatlon to any point which 
can be reaehed with reasonable directness over any of the through Unes com- 
posed of the railroada of twoor more of the parties hereto passing through 
Council RliilCs. and that It will make ail lawful and reasonable efforts to 
secure, the itaW3Portati(Mi of ail such through trafflc wMch may be received 
by it for transportatlon over such through llnes. It will dlvlde ail compét- 
itive throu^, trafic which shall be transferred from Its own railways to those 
of the other parties, as nearly as shall be practlcable, ihto two equal parts, 
and transfer one of sald parts to the railways of each of sald parties for 
transportatJon to destination, or to the prifiiper Connecting Une. * • * 

"The raiies which shall be charged for the transportatlon of through trafflc 
over the through lines hereby establlshed, for which provision has net been 
made In the preceding section, shall be S3;ed in the manner folio wing: The 
establlshed or current rate of the party of the first part, as per sohedules 
hereto attached and made a part hereof, between the point at which trafflc 
is received or to which It Is destlned and CouhcU Bluflfs, shall be added to 
the establlshed or current rates of the parties of the second and thlrd parts, 
as per schedules hereto atta«bed and madp a part hereof, between the points 
on their s'evéral lines at w^I'ch such trafflc is received or to which it isdes- 
tined and Ooiincil Bluffs, ând the sum of the two rates shall be the through 
rate: provided, however, that the rates upon ail through trafflc between 
compétitive points which may be connected by a through Une over the North- 
ern Pacific Ràllroad shaU be so adjusted that the rates between such points 
and ail Chicago and Mississippi river polhtis by way of CouncU Bluffs shall 
be as low as by way of St. I^til. • • • 

"The through rates on east-bouhd thi?ough trafflc over the llnes hereby es- 
tabllshed may be reduced by the party of the flrst part, and the like rates on 
llke trafflc west bound may be reduced by the party of the second or thlrd 
part, by whom it shall be delivered to the party of the flrst part, when such 
réduction shàll be rendered necessary by compétition wlth lines other than 
those hereby estabUshed. When any through rate is reduced by a party for 
any reason it shàJl immedlately notify the other parties hereto of such réduc- 
tion and the fàcts which it Is clalmed ju9tifled such réduction. A réduction 
of a rate shall continue only so long as shall be necessary because of compéti- 
tion. No ratte shall be reduced by any party otherwise than as provided in 
thls and preceding sections. * * • 

"If any through rate shall be reduced by any party for reasons which are 
not satlsfactory to the other parties, the rates fljied by the schedule shall 
be immédiat^ restored, and malntalned until a majority shall direct a modi- 
fication, and ail trafflc transported under modifled rate shall be accounted for 
at full rates In the division oi the proceeda of the through trafflc between 
the parties. In no case shall a schedule of rates be in any manner modi- 
fled, altered, ot; reduced for the purpoae of drawlng trafflc from the rail- 
ways of any party hereto. If any party shall feel aggrieved because of any 
modification of any thrpngh rate, or of any order restorlng a rate which 
has been eut, or by the action of any party tendlng to évade or In any 
wise impair agreed rates, the paxty so aggrieved may makei it the basls of 
a complaint which, shall be determined by; référence as hereinafter provided. 
On the hearing <>f any such référence, the référées may afflrm the order made 
by a majority of the parties, or direct the restoration of the rate reduced, 
and in a proper case make award to the party or parties injtu-ed by any éva- 
sion or unjustlflable réduction of a rate, as compensation for any damages 
which shall bave been sustained. * • * 

"If the east-bound compétitive trafflc actually transported by either of the 
parties of the second or thlrd part. In any one month, shall not amount to the 
equal share to which it shall be entitled under the provisions of thèse articles, 
tbe balances shall be so adjusted as to give to each the proceeds of an equal 
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share of the gross çeveaue recdved by both for the transportation of such 
trafflc. ♦ * ♦ 

"To prevent confusion In the settlement of accounts, the following dis- 
tances are arbitrarily established: From Council Bluffs to ail points east 
thereof which take Chicago rates, fire hundred miles; from Oouncil Bluffs 
to ail points east thereof which take Mississippi river rates, three hundred 
and forty miles. * • • 

"No covenant, promise, or agreement in said original articles or in thèse 
supplemental articles contained shall be so construed as to afCect or control 
(otherwise than by securing equality of rates, as provided in said original 
and thèse supplemental articles) througU trafflc speclally routed, marked, 
and consigned by the shippers over through Unes of which the Southern Pa- 
cific Kailroad does now, or shall hereafter, form a part; but the rates on 
ail through trafflc between compétitive points which may be connected by a 
tlirough llne over the Southern Pacific Rallrood shall be so adjusted that 
the rates between such points and ail Chicago and Mississippi river points 
by way of the Southern Pacifie shaU be as high as by the way of Council 
Blufes. * * • 

"If, at any time while this contract remains in force, the construction of 
new rallroads, or the extension of existlng ones, or the purchase or lease of 
railroads, or tralHc or other arrangements, made by any one or more of the 
parties hereto, shall materiaUy change the relations now existing between 
the parties wlth regard to trafflc, the contract set ont in the original and in 
thèse supplemental articles shall be so modified, altered, and amended as to 
establish between them, with regard to the then existing circumstances, sub- 
stantlally the relations hereby established between them with regard to the 
circumstances now existing. It Is declared to be the purpose and intent of 
the parties to maintain the relations hereby established with regard to ex- 
isting railroads and operating and trafflc arrangements, and to adjust such 
relations to any change which may be made thereln with regard to through 
trafflc. If the parties cannot agrée upon the modifications, altérations, or 
amendments which shall be made, if any, imder the provisions of this sec- 
tion, the différence or différences which may thereby arise shall be deter- 
mlned by référence as in the original and thèse supplemental articles pro- 
vided. • • * 

"Bach party wiU contribute to a common fund ail of the gross revenue 
which It ShaU receive for the transportation of both east and west bound 
through ti-afflc, herelnafter described, to or from Council Bluffs, and to and 
from Missouri valley, in the performance of the covenants, promises, and 
agreements set out in said original and supplemental articles. For the pxir- 
pose of ascertaining the full amounts of the gross revenue which the par- 
ties shall severally contribute, each shall accoimt and pay for ail through 
trafflc, both east and west bound, so transported by it, as foilows: For ail 
through trafflc, except lumber, between the said Union Pacific and the Sioux 
Olty Pacific Kailways and the rallways of other parties hereto covered by 
said original and supplemental articles, which shall orlginate at, be destined 
to, or cross the Mississippi river at any point between the cities of Dubuque 
and St. Louis, both inclusive, at the rates for like trafflc between Chicago 
and Council Bluffs. Through trafflc which shall be transported for the goy- 
ernment of the United States shall be accounted for at the aetual rates paid 
for the same; that is, the regular rate, less the discounts which may be 
made because of land grants. When a penalty is chargea on trafflc for ex- 
cess of weights, such trafflc shall be accounted for at the re^rular rates for 
aetual weight Each party shall deliver to each of the others quarter- 
monthly statements showing what through trafiic covered by said original 
articles and the supplemental articles referred to bas, during the quarter 
month immediately preceding, been transferred over Its railroads, or any of 
them, in what It consisted, between what stations and in what directions It 
was transported, and the rates charged and received therefor. 

"The party of the third part hereto undertakes to account to the other par- 
ties, and pay to the common fund, provided for In the second section hereof, 
at Chicago rates, for ail through trafflc which may be received on its Une, 
which can be lawfuUy transported from the point at which it shall be re- 
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celved to destination or the proper Connecting railway, over any of the 
throngb Unes by tlie original articles and the supplemental articles estab- 
lished.witli reasonabie directness, througli Cotmcil BlufEs, though such traffle, 
or some portion tliereof, may not liave been so actually transported: pro- 
vided, however, tliat no greater amount of tratflc to or from Oalifomla points, 
actually transported by way of the Une of tlie party of the third part and 
the Southeim Paoiflc Une, shall be reported to such common fond than the 
amount that shall be necessary (when added to the amount reported for 
other through traffic transported by the party of the third part) to mate the 
sum equal to the proportion of the common ftmd to whieh the third party is 
entitled. Said common fund- shall, vfrhea settlements are made between the 
parties in manner and form as provided in said original articles, be divided 
into four equal parts, one of which sliall be paid to each of the parties hereto. 
This resuit shall be accompUshed, so far as shaJl be practicablé, by a phys- 
Ical diyislon of the traffle to be accounted for (alded by diversion from one 
line to another) Into four èqual parts, one of wliich shall be transported by 
eacb of the parties hereto, Wlien, for any reason, such division of the traiBc 
has nôt. been made during the month, the party or parties whb shall reçoive 
an excess over the share to which it sliall be entitled, as above provided, 
shall pay to the party or parties -vvho shall not hâve recéived their fuU 
shares a sum or sums of money sufflcient to make the division exact in pro- 
ducing gross revenue to the parties." 

The pooling and division of traffle Intended by the contracts vrere to be 
accompUshed, so far as mlght be, by physical division of the traffic Itself, 
between the companies, In certain flxed proportions; and, where this was 
not or «>aia not be doue, It was to be accompUshed by pooling and division 
of the gross eamings of such traffle between the companies in such fixed 
proportions. The contract was to continue for 25 years. 

In May, 188é, Solon Humphreys and Thomas E. Tutt weré appointed re- 
ceivers of the property, rights, and franchises of the Wabash, St. Louis & 
Pacifie Railway Company by the circuit court of the TTnited States for the 
eastem district of Missouri; and, as such recelvers, they operated the rail- 
way committed to their charge until, imder the decree and order of the 
court, th©: proïterty veas sold and transferred to the purchasers. The re- 
celvers acquiesced In the contracts referred to until March 31, 1887, when, 
by consent of ail the parties, they were abandoned. 

In the course of business, under the contracts, the traffle Involved was not 
actually divided between and carried by the companies In the proportions 
flxed; but the Wabash, St. Louis & Pacifie Railway Company, among others, 
actually carried more than the share allotted to it, and the Chicago, Mllwau- 
kee & St Paul Eailway, among others, actually carried less. The pool com- 
mlssioner. provided for by the contracts, ascertalned and made a statement 
of the différences, and, in making an adjustment of th«m, directed that the 
Wabash recelvers should pay to the Chicago, MilwauJtee & St Paul Railway 
Company a sum which, after deductlng admitted crédits, amounted to $18,- 
404.40; and this- Suit was Instltuted to recover that amount. 

The défense Is that the contract upon which the claim is based Is against 
public poUcy, and void. The court below (Thayer, J.) sustalned tliis dé- 
fense, and the Intervener appealed. There was no évidence of the rate fixed 
by the parties for the traffle Involved in their contract, and no évidence as 
to their mode of operatlng imder the contract beyond what is afforded by the 
contract itself. 

John W. Cary, for appellant. 
F. W. Lehmann, for appellee. 

Before CALDWELL and SANBOEN, Circuit Judgea. 

CALDWELL, Circuit Judge (after stating the facts). The de- 
sign of the contract on which the appellant resta its claim is not 
left to presumption or conjecture. Its purpose is apparent on the 
face of the instrument Its object was not to avoid ruinons com- 
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pétition by entering into an arrangement to carry freight at' rea- 
sonable rates, but its évident purpose was to stifle ail compétition 
for the purpose of raising rates. By the terms of the contract, 
ail of the roads are to be operated, as to through traffie, "as thej 
sbould be if operated by one corporation wbich owned ail of them." 
Thèse seven corporations were made one company so far as con- 
cerned their relations with each other, with rival carriers, and with 
the public. Between them there could be no compétition or free- 
dom of action. To the estent of the traffic covered by this con- 
tract, — and it covered no inconsiderable portion of the traffic of 
the continent, — each company practically abdicated its functions 
as a common carrier, and conferred them on a new création, for 
the sole purpose of suppressing compétition. Before they entered 
into this contract, each of thèse companies had the power, and it 
was its duty, to make rates for itself, and to make them reason- 
able; but, by the terms of this contract, every one of the com- 
panies was divested of ail its powers and discrétion in this re- 
spect. The contract removed every incentive to the companies to 
aiïord the public proper facilities, and to carry at reasonable rates; 
for, under its provisions, a company is entitled to its fuU per- 
centage of gross earnings, even though it does not carry a pound 
of freight. The necessary and inévitable resuit of such a contract 
is to foster and create poorer service and higher rates. There 
is no inducement for a road to furnish good service, and carry at 
reasonable rates, when it receives as much or more for poor serv- 
ice, or for no service, as it would receive for good service and an 
energetic struggle for business. 

A railroad company is a quasi public corporation, and owes 
certain duties to the public, among which are the duties to afford 
reasonable facilities for the transportation of persons and property, 
and to charge only reasonable rates for such service. Any contract 
by which it disables itself from performing thèse duties, or which 
makes it to its interest not to perform them, or removes ail in- 
centive to their performance, is contrary to public policy and void; 
and, the obvions purpose of this contract being to suppress or limit 
compétition between the contracting companies in respect to the 
traffic covered by the contract, and to establish rates without re- 
gard to the question of their reasonableness, it is contrary to pub- 
lic policy, and void. Kailroad Co. t. Closser, 126 Ind. 348, 26 N. E. 
159; Gulf, G. & S. F. R. Co. v. State (Tex. Sup.) 10 S. W. 81; State 
V. Standard Oil Co. (Ohio Sup.) 30 N. E. 279; Texas & P. Ey. Co. v. 
Southern Pac. Ry. Co. (La.) 6 South. 888; Gibbs v. Cas Co., 130 U. S. 
396, 9 Sup. et 553; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 
173; Sait Co. v. Guthrie, 35 Ohio St 666; Stanton v. Allen, 5 Denio, 
434; Hooker v. Vandewater, 4 Denio, 349; Chicago Gaslight & Coke 
Co. v. People's Gaslight & Coke Co., 121 Hl. 530, 13 N. E. 169; 
West Virginia Transp. Co. v. Ohio River Pipe Line Co., 22 W. Va. 
600; W. U. Tel. Co. v. American Union Tel. Co., 65 Ga. 160; Sayre 
V. Association, 1 Duv. 143; U. S. v. Trans-Missouri Freight Ass'n, 
7 C. C. A. 15, 58 Fed. 58. 
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j^SÉ, fionceding tàat the contwict is illégal and voîd, the appel- 
Ianti aspects that it has been performéd, and that the appellee 
i«i txt^ninâ to account for moneys receiyed under the contract ac- 
cording to îts tenns. This contention rests on a misconception 
of the character of this suit. The appellant's claim is grounded 
on the illégal and void contract, and this suit is, in légal effect, 
uothing niore than a biU to enforce spécifie performance of that 
contract :. 

The contract contemplated two modes of pooling,— one by an 
actual diTision of the traffio, aûd the other by a division of the 
gross eàmings. The traf9c not having been divided, this is a suit 
to enfonce the second method of the pool, — a division of the gross 
earnings; or, in other words, a pooling of the eamings. The illégal 
and yoid contract haa not been executed, and the appellant invokes 
the aid of the court to compel the Wabash Company to exécute 
it on its part by pooling its earnings. It may be conceded that 
the illégal contract has been performed on the part of the appel- 
lant, though it does not appear to hâve done anything more than 
to sign the contract. The only thing it could do towards a per- 
formance of the contract was not to compete for the business. 
This was a violation of its duty to the public, and illégal. But 
a contract performed on one side only is not an executed contract. 
Where an illégal act is to be done and paid for, the contract is 
not executed nntil the act is done and paid for. A court will not 
compel the act to be done, even though it has been paid for. Nei- 
ther will it compel payment, although the act has been done; for 
this would be to enforce the illégal contract. The illegality taints 
the entire contract, and neither of the parties to it can success- 
fully make it the foundation of an action in a court of justice. The 
Wabash Company performed the service that eamed the money 
the appellant is seeking to recover. The appellant eamed no part 
of it. There is nothing in the record to show that the appellant 
would hâve carried more or the Wabash Company less freigbt if 
the contract had never been entered into. The money demanded 
was received by the Wabash Company for freight tendered %o it 
by shippers themselves, and carried by it over its own line. It 
was legally bound to accept the freight thus tendered, and was 
entitled to receive the compensation for the carriage, and cannot 
be compelled to pay the money thus eamed, or any part of it, to 
the appellant on this illégal and void contract. 

The case of Brooks V. Martin, 2 Wall. 70, is not in point. In 
that case the défendant set up an illégal contract, which had been 
fuUy performed and executed, as a défense against a demand that 
existed independently of the contract; whereas, in this case, the 
illégal contractas set up by the plaintiff as the foundation of its 
action. Strîke this contract out, and confessedly the complaint 
States no cause of action; leave it in, and it states an illégal and void 
cause of action. 

Courts will not lend their aid to enforce the performance of a con- 
tract which is contrary to public policy or the law of the land, but 
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will leave the parties in the plight their OTfn illégal action has placed 
them. Central Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 
24, 11 Sup. et. 478; Gibbs v. Gas Co., 130 U. S. 396, 9 Sup. Ct. 553; 
Texas & P. Ey. Co. v. Southern Pac. Ey. Ce, 41 La. Ann. 970, 6 
South. 888; Morris Eun Coal Co. v. Barclay Coal Co., 68 Pa. St. 
173 ; Hooker v. Vandewater, 4 Denio, 349. We hâve not overlooked 
the case of Central Trust Co. v. Ohio Cent E. Co., 23 Fed. 306. The 
opinion in that case is not supported by the authorities, and is 
unsound in principle. 
The decree of the court below is affirmed. 



SIMPKINS V. ATCHISON, T. & S. F. R. CO. 

(Circuit Court, W. D. Missouri, W. D. June 11, 1894.) 

Ko. 1312. 

1. WiTNESS Febs— Taxation op Costs. 

Wtiere persons are subpoenaed as witnesses, but are not Introduced to 
testify, the presumption is that they were unnecessarily brought to court, 
and their fées are not taxable agalnst the opposite party. 
3. Same. 

Fées of persons who attend and testify, on the request of a party, with- 
out subpoena, are taxable against the opposite party. 

Thia was an action by Foster Simpkins against the Atchison, 
Topeka & Santa Fe Eailroad Company to recover damages for 
Personal injuries. Défendant moved to retax the costs. 

Harry K. West, for plaintifl. 

Gardiner Lathrop and S. W. Moore, for défendant. 

PHILIPS, District Judge. Motion is made by défendant to retax 
the costs taxed against the défendant for the foUowing named 
witnesses: Charles Simpkins, E. M. Sharp, S. E. Sharp, Earl Hulse, 
and Mrs. Grâce Snyder. The facts are that the plaintiff and 
said Charles Simpkins had pending in this court, set for trial on 
the same day, separate suits for injuries growing ont of the same 
accident. Charles Simpkins was subpoenaed as a witness on be- 
half of his father, the plaintifE herein. He was sworn as a witness, 
and placed upon the witness stand. The rule having been made 
on motion of counsel for the séparation of the witnesses, it was 
suggested, on Charles Simpkins taking the witness stand, that he 
should not testify flrst, provided the plaintiff himself proposed. to 
testify. Thereat he was withdrawn for the time, and was not 
introduced or examined. The witnesses E. M. and S. E. Sharp also 
attended court, but were not introduced as witnesses in the case. 
It seems to be a weU-settled rule of law and practice that where 
witnesses are subpoenaed, but are not introduced to testify, the 
presumption is that their testimony was not material, and that 
they were unnecessarily brought to court as such witnesses. The 
rule is not otherwise where the parties or counsel, either through 
a misconstruction of the pleadings or a misunderstanding of t£e 
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làw àrisiBfg in the case, Miéve thàt the testimony of such wit- 
nèsses iîià.y become maternai in the progress of the trial. The fact 
that thèy aipe nôt preseinted to testify in the case and are not 
exëàiined is conclhaivè that thèy were not material, and their 
ppès^ice «nnecessary, and the party who thus brings them to 
coiïH shonld be held responsible for their costs. Pugh v. Good 
(Or;) 23' Pac. 827 j Deweeae v. Smiley (Ind. App.) 27 N. E. 444; 
Osbomex Gray, 32'Minn. 53, 19 N. W. 81; Pike r. 'Nash, 16 How, 
Pr. 53; Dean v. Williams, 6 Hill, 376. 

Objection is made to the taxation of fées in favor of Earl Hulse 
and Mrs. Grâce Snyder for their attendance at some other term 
of court than the one at which the case was tried, for the reason 
that no subpoenas for thèse witnesses are found among the files 
in the case; but thèse witnesses did attend court àt said term 
upon the request of the plaintif, and also appeared as witnesses 
and testifled at the trial of the case. It is a settled raie of this 
jurisdiction that a witness who attends court upon the request 
of a party to the suit, and testifles in the case, is entitled to his 
fées, hotwithstanding the absence of a subpoena. This rule of 
practicè was applied by this court in the case of Pinson against 
this same défendant, and at the instance of defendant's counsel, 
and it is a poor rule that does not work both ways. 

It foUows that the fées of Charles Simpkins, ÎR. M. Sharp, and 
S, E. Sharp are disaJlowed as against this défendant, and the same 
aire taked as against the plaintiff. The; objections to the fées of 
Earl Btulse and Mrs. Grâce Siiyder are overruled, and said fées 
stand taxed against the défendant. 
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■' ' , '(Clïcuit Court, W. D. Missouri, W.' D. June 11, 1894.) 

No, 1,813. 

WirNESS Fej)8— Taxable Costs. 

A pei^ôn subpoenaed as a wîtness in a Personal injury case had a case 
of his own against the same defertiant, growing oiit of the same accident 
and set for trial the same day. His case was flrst reached, and, by agree- 
ment, thp pther was made to dépend on àts resuit, without a separate 
trial. It appeared that he was necessariiy présent, looking after his own 
case, and as a, ma terial witness therein. Èéld, that his feé as a witness in 
the other case should not he taxed against the common défendant. 

This was ^n action by Charles Simpkins against the Atchison, 
Topeka & è?inta Fé Railroad Company to recover damages for Per- 
sonal injuries. Défendant moved to retax the costs. 

Harry K. West, for plaintiff. 

Gardiner Lathrop and S. W. Moore, for défendant. 

PHILIPS, District Judge. Motion is made by the défendant 
in this case to retax the costs for the witness fee of Foster Simpkins. 
The record and évidence in this case show that the plaintiff and 
said Foster Simpkins had pending in this court at the same time, 
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and set for trial on the same day, separate actions for damages 
growing out of the same accident. Tlie case of Foster Simpkins 
was first reached and taken up and tried (61 Ped. 999), and the case 
of Charies Simpkins was, by agreement of counsel, made dépendent 
upon the resuit of the Foster Simpkins case, and was adjusted be- 
tween them without trial. It appears, both from the statement 
on behalf of défendant and the afiadavit of the witness Foster 
Simpkins, that he attended upon court looking after his own 
case, and was a material witness therein, and testifled as such in 
the case. It would be no ground of exclusion of the witness fées 
in another case pending in the same court and at the same time 
that he himself had a suit pending therein, as he might well intrust 
the management of his case to his counsel without his présence, 
and if, in this case, the witness Foster Simpkins had stated in his 
affidavit that he would not otherwise hâve attended upon the court 
but in response to the subpoena as a witness in the Charles Simp- 
kins case, his fées therein should be allowed him. But when it is 
made to appear, as it does in this case, that he would havô at- 
tended upon court in his own case with or without having been 
subpoenaed as a witness in the Charles Simpkins case, the founda- 
tion and title to witness fées disappear, for the theory of the law 
in the taxation of witness fées is that the witness has withdrawn 
himself from his usual and ordinary avocation and business, and 
given his time to the attendance before the court in the case in 
which he is called. Allied as the two cases were, the one in favor of 
the father and the other the son, and growing out of the same trans- 
action, it would be an imposition upon the common défendant for 
each of them to hare themselves subpoenaed as witnesses, the one 
for the other, and claim their fées while attending upon the court 
as interested parties and witnesses in their own case. 
For this reason the motion is sustained. 



UNITED STATES v. LING. 

(District Court, D. Conneeticut. June 22, 1894.) 

No. 1,028. 

PosT Office — Indécent Letters — Indictment. 

Rev. St. § 3893 (1 Supp. Rev. St. p. 621), provides that "every obscène, 
lewd or lasclvlous book, pamphlet, picture, paper, letter, writing, print 
or other publication of an indécent character, * • ♦ whether sealed 
as first-class matter or not, Is hereby declared to be non mailable matter." 
Held, that a prlvate letter in a sealed envelope Is within the prohibition 
of this statute if it is of an indécent character. 

At Law. Indietment against Willie Ling for mailing an indécent 
letter. 

Geo. P. McLean, U. S. Atty. 

Gross, Hyde & Shipman, for défendant. 

TOWNSEND, District Judge. Demurrer to an indietment for 
mailing an indécent letter, under section 3893, Rer. St. (1 Supp. 
Rev. St. p. 621), which reads as foUows: 
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"Bvojy;, ^iMwene, lewd or lasclvioTis booik, pamphlet, pteture, paper, letter, 
wrtting, pan^ or other publication of an Indécent character, • * • 
whether sealèa jfts flrst-class niàtter or not, are hereby declared to be non mail- 
able rttatteïC'i •♦ • ♦ And any person wbo shall knowlngly deposit, or 
cause to be dejwslted for mâljlng or delivery, anytblng declared by thls sec- 
tion to benon mallable, • ♦ * shall, for each and every offense, be 
flned." 

Counsel for the accused claims that a private letter in a sealed 
enyelope is nat within the proMbition of the statute, and cites U. S. 
V. Warner, 59,Fed. 355, and U. S. v. Jarvis, Id. 357. The décisions 
in U. S. V. Glark, 43 Fed. 574, and U. S. v. Wilson, 58 Fed. 769, also 
sustain thia vlew. Tke contrary is held in Re Wahll. 42 Fed. 822; 
U. S. V. Martin, 50 Fed. 918; and U. S. v. Andrews' 58 Fed. 861. 
The statute in question différa f rom the former statute in the inser- 
tion of the Word "letter" between the words "paper" and "writing." 
An examinatioiî of the statute, and considération of its history and 
of the foregoing! opinions and of the décisions of the suprême court 
of the United States upon the questions involved herein, and es- 
pecially of U. S. v. Chase, 135 U. S. 255, 10 Sup. Ct 756, hâve satis- 
fled me that çongress intended, and that the rules of interprétation 
preseribed ip such cases demand, that this statute be so construed 
as to embra^ private sealed letters. No other reason is suggested 
for the insertion of the word "letter," which has a meaning in itself, 
distinct froffl the word "writing;" and the proviso "that nothing 
in this act shall authorize any person to open any letter or sealed 
m^tter of the first class, not addressed to himself," forcibly sug- 
gests both the protection of the privacy of the mails and the pro- 
hibition of their use for the transmission of obscène matter. The 
demurrer is overruled. 



EDISON BLECTRIO LIGHT CO. et al. v. PACKARD ELECTRIC CO. et al. 

(Circuit Court, N. D. Ohlo, E. D. Septembei- 6, 1893.) 

No. 5,141. 

1. Patents— Actions for Infbingembnt— Previous Décisions as to Validity. 
Adjudications establlshlng the validity of a patent, after protracted liti- 

gation, although not controUing a circuit court in another circuit, authorize 

it to flnd the patent valid in a suit for infrlngement involvlng the same 

questions of fact and law. 
3. Equitt Practice— Pleadings as Evidencb— Assignment of Patent. 

Averments, in a blU for Infrlngement of a patent, that proper and valid 

assignments of the patent were made, ' are sufflcient proof of tltle by as- 

signment, where answer under oath Is walved, and no affldavits denying 

the alleged transfer aie offered. 
3. Patents— Injonction against Infringembnt — OfficBrs and Agents of 

nonbesident corporation. 
Ofiicers, agents, and stockholders of a corporation, made défendants and 

served with process in a suit for infrlngement of a patent by them while 

acting for the corporation, may be restralned froin such infrlngement. 

although the corporation Is not a party, and is not within the jurisdiction 

of the court 

This was a suit by the Edison Electric Light Company and an- 
other against the Packard Electric Company, James Ward Pack- 
ard, and William D. Packard, tùv infringement of letters patent. 
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William B. Bolton and Frederick P. Fish, for plaintias. 

E. B. Taylor, Henderson, Kline & Toiles, and A. P. Smith, for 
défendants. 

The foUowing cases were clted to the point that the oflacers, stockhoMers, 
or agents of a corporation cannot be enjoined individually from Jnfringing a 
patent, when the corporation for which they act has not been served with 
process: Ambler v. Ohoteau, 107 U. S. 586, 1 Sup. Ct. 556; Osborn v. Bank, 
9 Wheat 738; Kane v. Candy Co., 44 Fed. 287; Befrlgeratlng Co. v. Gillett. 
30 Fed. 685; Mexican Ore Go. v. Mexican Guadalnpe Min. Co., 47 Fed. 351; 
Howard v. Plow Works, 35 Fed. 743. 

EICKS, District Judge. The complainants in tMs case file 
their biU to sustain the validity of the several patents therein set 
forth, issued to Thomas Alya Edison at the several dates named, 
and pray for an injunction against the several défendants named, 
to restrain them from infringing the aforesaid patents. The bill 
avers that thèse patents hâve been held to be valid by the United 
States circuit court of appeals for the second circuit, and by the 
varions other circuit courts enumerated in the bill. It daims that 
the title to the patents set forth was duly assigned to the cmn- 
plainants, and oflfers affldavits establishing the fact that the de- 
fendants are infringers. 

The first défense set up by défendants' counsel is that the patents 
hâve not been so fuUy sustained as to make the adjudications in 
the several cases named conclusive or binding upon this court. I 
do not understand that complainants insist that thèse adjudications 
are absolutely conclusive, but that they are authority of the very 
highest nature. I understand the rule to be well settled that the 
judgment of a circuit court in another circuit, while not controUing, 
is entitled to the highest considération. Mr. Justice Miller states 
the rule to be thus : 

"I think that the unlform course of décisions in the courts of the United 
States, where a previous décision has been had by a circuit court with re- 
gard to the validity of a patent, has been to treat It as of the very highest 
nature, and as almost conclusive in an application for injunction in another 
case founded on the same patent" 

The complainants hâve established the validity of their patent 
by thèse several adjudications after a protracted litigation extend- 
ing over several years, and by a very large expenditure of money. 
To ask this court to go through the labor to pass upon a case 
involving the same questions of law and fact, and to compel the 
complainants, in each district where an infringement naay take 
place, to incur such additional expenditure of money, would be a 
great hardship. I accept the décisions of the several circuit courts 
named as sufflciently persuasive to authorize me to find the letters 
patent valid. 

The next contention is that there is not sufiQcient proof of title 
by assignment of the patents to the complainants in this case. 
The complainants, in their bill, under oath, aver that proper and 
valid assignments of thèse patents were made. The answer of 
the défendants under oath is waived. Under thèse pleadings the 
answer of the défendants is not évidence in their favor as to tlie 
averments therein contained. They might hâve offered afQdavits 
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denyîng thatiîJHie title hàd bëen transférred by âssîgnmeiit, as 

t^^m^ jfl the l)ill, whiçh, would hâve pijt the complainants upon 
eir probf as tô such assignments. Having f ailed in this^ the 
avernjents of the bill control, and upon this point the court must 
ând the proof satisfactoiy. 

The question of infringement is clearly made out, so far as the 
New York & Ohio Company, its agents, ofQcers, and stockholders 
are Cô.iicerned. It is substantially conceded in the answer and 
aflSdavîts that, so far as the lamp made by that corporation is 
concerned, the infringement is established as true. But as to the 
Packard Electric Company the infringement is denied. In the 
coflclosiolD reached by the court, it iS not necessary to pass upon 
the Qilôstioii of infringement as to this p&rticular défendant 

'jIIlW éoïnplàiaants further charge in their bill that the défendants, 
tp terilbàrrass the compIaina,nts in their remédies, conspired to- 
gëtMër,' aittfl, intending to infringé said Edison letters patent under 
<56vfer>'df 'sàid oiganization, but fôr their individual beûefit, caused 
tof'be di-çanized ànd inçorporàted the Packard Electric Company, 
undèr tîte laws of the state of Ohio, and that thereafter, in pur- 
siiancé of said conspiracy, "and with a view of still further em- 
barrassing your orators," caused to be organized, under the laws 
of West Vifgiùia, a corporation knowu as the New York & Ohio 
Company, With a nominal capital, and that by combination and 
coUtjsion' thé business of mantifacturing and selling incandescent 
lamps, in Infringement of complainants' letters patent, has been 
coniiiuct;èd by William D. Packard, J. Ward Packard, and J. W. 
Peale, for their own personal benefit, and for the benefit of the 
said !New York & Ohio Company; and that the said défendants 
hâve organized and operated both said corporations, not in good 
faith, but as an expédient to avoid the légal conséquences of their 
acts in the infringement of said Edison letters patent, wMch they 
well knew they were infringing, 

It seems, from the évidence on behalf of the défendants, that the 
Packard Electric Company, for the more convenient conduct of 
its business, made a lease of a part of its factory to the New 
York & Ohio Company for the purpose of enabling it to manu- 
facture incandescent eleçtric lamps. This business has been carried 
on by the New York & Ohio Company principally through the 
active efforts of the two Packards before named. Some proof has 
been offered on behalf of the complainants tending to show that 
this lease and business arrangement were a subterfuge and a fraud 
intendedito émbarrass the complainants by having the infringement 
donethrongh an irresponaible and nonresident corporation. Serions 
allégations of fraud and collusion are made in the bill, which it 
is not necessary, for the purposes of this case, to détermine. The 
case, upon the évidence before me, wUl therefore be considered 
rémoved from ail question of fraud or fraudulent intent, so far as 
the défendant the Packard Electric Company is concerned. It 
mûst rest upon complainants' right to an injunction against those 
cf.; the défendants who are infringing its patents while acting as 
officeràj'agsnts, employés, or stockholdérsof the New York & Ohio 
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Company. Can they be enjoined from infringing in a case in which 
tlie corporation for which they act is not made a défendant, and is 
without the jurisdiction of the court? That corporation was creàted 
nnder the laws of the state of West Virginia, and, in a patent suit, 
can only be sued in that Jurisdiction. Gan the complainants reach. 
its ofScers, agents, and stockholders, and procure an injunction 
against them in this district, without service upon the corporation? 
If the complainants now prayed for full relief as against them, and 
asked for an accounting for profits and damagies against the 
ofiflcers, agents, and stockholders, without service upon the cor- 
poration, and that was now the question under considération, the 
case would présent greater difiiculties. Where the corporation is 
a défendant, and duly served, its officers and stockholders cannot 
shield themselves from liability for damages behind their cor- 
poration. WhUe its liability may be primary, and while, if solvent, 
it may be flrst held accountable, it has been held no légal défense 
for stockholders or ofScers to inslst upon such prior or exclusive 
liability as a shield and protection for their wrongful acts. Tyler 
V. Galloway, 13 Fed. 477. 

But it is insisted that the complainants cannot bring their suit 
against the officers of a foreign corporation in this district, and 
by this sort of indirect proceeding accomplish what they could 
not do by a proceeding directly against the corporation itself. 
It is true the corporation cannot be sued hère. It does not travel 
from state to state, through its officers, to confer jurisdiction wher- 
evér they may be found and served with process. A suit to estab- 
lish the validity of a patent, its infringement, and to recover dam 
âges and profits for such infringement, must, under the récent 
législation of congress, be brought in the state where the corpora- 
tion was created, and in the judicial district where it is located, 
and of which it is a citizen. But in a suit of this character, where, 
for the présent, the only relief sought is an injunction to restrain 
the wrongful act of infringement, may not such illégal and tortious 
act be restrained wherever committed? An infringement is a tort. 
Root V. RaUway Ck>., 105 U. S. 189. The act done is wrong and 
illégal in itself, no matter by whom performed. It is wrong to 
make, to use, or to sell infringing devices without license from 
the patentée. It is wrong to do either, wherever done, or by whom- 
soever done. Can a corporation created in one state send its ofiicers, 
agents, and stockholders into another jurisdiction, to there in- 
fringe a patent, and claim immunity from the process of a court 
of equity restraining such wrong, because its agents doing the illé- 
gal act are acting for it as a nonresident corporation exempt from 
service of process from that court? The law throws around a 
patentée every protection possible. The patent law contemplated 
that the inventor should hâve a monopoly of his patent, and it 
has undertaken to give him fuU and speedy relief against ail who 
encroach upon his rights. An infringement of a patent adjudicated 
to be valid, and useful to the public, is declared by law to be illé- 
gal, and I think may be restrained wherever it is committed, and 
by whomsoever it is done, without license. 
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Tîie courts hâve foQe so far as tp restrain the offlcers of a cor- 
poration who aided In promoting the infringing sale or use by 
transporting the infringing articles. In the case of Supply Co. v. 
McGready, 17 Blatchf. 291, Fed. Cas. No. 295, Judge Blatchford 
enjoined the offlcers of the Old Dominion Steamship Company 
from transporting from New York to Norfolk, Va., cotton ties 
which were an infringement of letters patent owned by Brodie 
& McComb. The corporation was a citizen of Delaware, and wàs 
not served with process, or made a défendant in the case. Its 
presideût and gênerai freight agent were made défendants, and 
the restraining order was to prohibit them from accepting or trans- 
porting, as freight, any cotton ties infringing patents owned by 
the complainant. The défendants answered that they were only 
offlcers of a corporation, which was not sued, which was a com- 
mon carrier, and, as such, transported ail freight tendered, and 
that they eould not be expected to know what articles of manu- 
facture oflered for shipment were infringements of patents, and 
that, therefore, an Injunctlon of the character prayed for would 
be a great hardship. But Judge Blatchford met tiie objections, and 
said: / 

"It is entlrely dear that the owners of Infringing and unllcensed cotton ties, 
who are causlng them to be transported by vessels of the Old Dominion 
Steamship Company, are sending them for sale and use, and are employing 
said Company ând Its offlcers as agents and servants in promoting such sale 
and use. H would seem, on prlnciple, that theré ought to be no difflculty in 
restraining by Injonction ail persons, whether offlcers of the corporation or 
not, who are alding in the promotion of the infringing sale and use, whether 
STich persons would be liable for profits and damages or not. It bas been so 
held by thls court Goodyear v. Phelps, 3 Blatchf. 91, Fed. Cas. No. 5,581." 

The court extended relief in that case further than we are 
asked to do in this case. The défendants in the case cited were 
merely promoting the sale and use of the infringing articles by 
transporting them as common carriers. In this case they are active 
in the infringement itself, and interested, as officers and stocli- 
holders of the corporation infringing, in the profits to be realized 
from the illégal acts. The acts they are performing are, flagrant, 
and the proximate cause of the injuries inflicted upon the corn- 
plainants. They are illégal and tortious, and the complainants 
are entitled >to hâve the infringement suppressed, without référence 
to whether the infringers are acting for themselves, or whether 
•they are acting in a représentative capacity for others, who are 
nonresidents of this district When the act to be restrained is 
lawful, but becomes illégal only when performed by a certain 
person, the injunction can only restrain that person or his agent 
from doing the forbidden act; but when it is an Ulegal and tortious 
act, no matter by whom or where it is done, the perpetrator may 
be restrained wherever found. 

Oonceding, therefore, that the défendants are free from ail frauda- 
ient combinations, and hâve not thrown around themselves the 
shield of a nonresident corporation for the purpose of embarrassing 
the complainants in securing relief agatnst an illégal and deliberate 
Infringement, as alleged in the bilï, I stiU think the complain- 
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ants are entitled to relief, at least to the extent of suppressing 
the infringement, even though it is done by the ofScers, agents, and 
stockholders of a corporation not itself made a défendant, and not 
amenable to the process of this court. There is no injustice or 
wrong done to tlie défendants enjoined. They are guilty of a tort 
in committing this infringement, or in aiding or abetting it. They 
are jointly and seyerally liable for the tort. The corporation accepts 
and receives the benefit of their wrongful acts. Would it be équita- 
ble to say to the complainants: "You shall not hâve an injunc- 
tion to restrain or.suppress this wrong, though it is done in this 
jurisdiction, and without excuse or justification; but you can 
hâve relief by going to West Virginia, and proceed against the 
corporation itself for a wrong done, and continuing to be done, 
in Ohio"? Then relief by such a long-distance proceeding would 
be slow and embarrassing. The law encourages no such subter- 
fuges. Equity abhors défenses which are not based upon merit 
or right, but suggest evasive and embarrassing remédies for wrongs 
substantially conceded. A wrong is being committed daily to the 
complainants in this jurisdiction by at least two défendants, who 
are inf ringers, who are served with. process, and who are now before 
the court. This court, in my judgment, has the right and power 
to restrain that wrong, no matter in what character or représenta- 
tive capacity it is done. The refusai to grant relief would work 
great and irréparable injury to the complainants. The allow- 
ance of the injunction will stop the wrongful acts, and the wrong- 
doers cannot complain because it deals with them as individuals 
when they are in fact agents and stockholders. The wrong will 
be restrained, ànd the complainants left to secure their remedy 
for damages for the infringements already made by such proceed- 
îngs as the law provides. 

I hâve carefuUy considered the several authorities cited by the 
défendants, denying to the court the right to enjoin the défendants 
the Packards without service upon their corporation, for which 
they act; but none of them, in my judgment, cover the précise 
question herein decided. 

I hâve based this décision upon such broad principles that, îf in 
error, the défendants can speedily secure relief by appeal. 

The injunction is refused as to the Packard Electric Company. 
It dénies thatit ever infringed, but claims, if it did, that it was 
prior to 1891, and disclaims any intention to infringe in the future. 
This refusai of a writ is made without préjudice to complainants' 
right to move for an injunction, on short notice, if hereafter said 
défendant should manufacture a lamp which infringes complain- 
ants' patents. The injunction is allowed as to James Ward Pack- 
ard and William D. Packard, who will be enjoined from making, 
aelling, or using infringing lamps, whether acting for themselves, 
personally, or for the New York & Ohio Company, as oificers, agents, 
or stockholders. 

A decree may be prepared in âccordance witJi this opinion. 
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LBVY et al. ▼. WAITT et al. 

(Circuit Court of Appeals, First Circuit May 15, 1894.) 

No. 81. 

TBADK-MARKS—AcQtiismoN— Occupation ov Mabkbt. 

Complainants applled a name, widely known by reason of local geo- 
grapbical uses, to small lots of clgars manufactured and sold by them,— 
one In 1878, on a spécial order; one in 1884, in compétition with a trade- 
mark for a llmited market; one in 1885; and no more untll 1889. Be- 
fore the sale in 1885, défendants, wlthont knowledge of what had been 
done by complainants, and in good faith, began: tlie sale of cigare of 
thelr own manufacture under the same name, and continued extensive 
sales and advertisements thereof for flye years without question. Held, 
that there was no such appropriation or actual occupation of tlie market 
by complainants as to entitle them to' assert a right to a trade-mark, as 
against défendants. . 56 Fed. 1016, afflrmed. 

Appèal from the Circuit Court of the United States for the Dis- 
trict ,o| Massachusetts. 

This was a suit hy Âmand Levy anà others, constituting the firm 
of Levy Bros., against iHenry Waitt and others, constituting the 
firm 6f Waitt & Bond, to restrain the aUeged infringement of the 
tradeiDjàrk "Blackstohe," as applied to cigars. The bill was dis- 
missed. 56 Fed. 1016. Complainants appealed. 

George L. Huntress (Morris S. Wise, on the brief), for appellants. 
Paysoû E. Tucker and George 0. Abbott, for appelleea. 

Before PTJTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges; 

PUTNAM, Circuit Judge. The EeverendMr. Blaxton,orBlackston, 
suggest^ a name which has become a favorite one for local geo- 
graphical uses. A well-known street in Boston, pn which two of the 
parties named in the controversy in this case conducted their busi- 
ness; a river, partly in Massachusetts and partly in Bhode Island 
(not of the flrst order, but so lined with manufactories and villages 
that it is well known throughout the United States) ; a canal f ollow- 
ing the line of that river (now almost a tradition, but formerly as 
well known, as the river itself); a considérable town in the former 
state; and many local corporations, — bear the namç of "Black- 
stone." From the best vlew of the facts of this case which could 
be taken for ail, A. P. Holley & Son, Waitt & Bond, the défendants 
below, and Lery Bros., the complainants below, each withoùt the 
knowledge of the acts of the others, and contrary to the caution 
of the courts, usually disapproving of the use of widely-known geo- 
graphical names as trade-marks, of which the last example of im- 
portance is.Mill Co. V. Alcopa, 150 U. S. 460, 14 Sup. Ct 151, adopted 
for cigars the word "Blackstone,"-^A. P. HoUey & Son, for the 
local market at and about Woonsocket, in the state of Rhode Island; 
Waitt & Boud, originally for Boston and the New England staites; 
and Levy Bros., originally for New York and the west. It is not 
necessary for the court to décide now whether, under the circum- 
stances of this case, this use of a geographîcal name for the several 
limited markets described could be protected by the law, as was 



LEVY V. WAITT. 1009 

done in Mouson v. Boehm, 26 Ch. Div. 398. Nor, in the view 
we take, need we consider the origin of the alleged rights of A. 
P. HoUey & Son. 

Levy Bros, claim priority. In 1878 they manufactured, on a spé- 
cial order, 5,000 cigars, with some samples, applying to tliem the 
name in question. Thèse were intended for one Thompson, who 
was then doing business on Blackstone street, in Boston, and who 
ordered the cigars either through A. R. Mitchell & Co., of Boston, or 
from them; A. R. Mitchell & Co. being then either the selling agents 
of Levy Bros., or the only parties at Boston to whom Levy Bros, made 
sales of their goods. It is claimed that on this occasion this use 
of the name was suggested by Thompson, and that it belonged to 
him, rather than to Levy Bros. Thompson did not accept the 
cigars, and they were soon after sold by A. E. Mitchell & Co., either 
on their own account, or on account of Levy Bros. In the view 
we take of the law of trade-marks, it is not necessary to détermine 
either of the foregoing alternative propositions, some of which 
came under considération in the important case of Paine v. 
Breweries (1893) 2 Ch. Div. 567. No further sales of any cigars 
with this name were made by Levy Bros, until 1884. They 
claim that in the interval they kept samples on hand; but, as 
the cigars were not actually put on the market during the inter- 
vening period, the court considers this inconséquential, under the 
rules which we will hereafter state. It is undisputed that A. P. 
Holley & Son sold cigars under the trade-mark of "Blackstone" as 
early as 1881, in and about Woonsocket; and in 1884 Levy Bros, 
sold, either to or through A. R. Mitchell & Oo,, a lot of 5,000 cigars, 
ordered by one Cook, who also lived at Woonsocket, undoubtedly 
for sale in compétition with the cigars of A. P. Holley & Son and in 
their market. The rules which we will hereafter explain make it 
clear that the transaction of 1878 did not establish in Levy Bros, an 
exclusive right, against Waitt & Bond, to the trade-mark now in 
dispute, and that, as the sale of 1884 occurred after the long interval 
of six years, it had only the effect of an incipient transaction. More- 
over, as it operated as a direct interférence with the market of A. 
P. Holley & Son, which had certainly been established as early 
as 1881, it was ineflfectual for that reason, if for no other. Another 
lot of 5,000 cigars was manufactured during the same year (1884) 
by Levy Bros., intended for the same Cook, but they were not taken 
by him; and they remained in the hands of A. R. Mitchell & Co., 
undisposed of, until some time between the beginning of May, 1885, 
and tiie latter part of July, 1885, when they were sold by them. 
At the time of this sale, Waitt & Bond had already put on the mar- 
ket their own cigars with the name "Blackstone." Subséquent to 
the sale in 1884, Levy Bros, claim to hâve kept samples on hand, 
but as to. that claim we make the same observations which we 
hâve made with référence to the claim touching samples between 
1878 and 1884. 

In April, 1885, Waitt & Bond, who were large manufacturers of 
cigars, doing business on Blackstone street, in Boston, put on the 
v.eiF.no.lO— 64 
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market cigars of tKrfr own manufacture, with. the name "Black- 
fitone," in ignorance of what hàd been previously done by Levj 
Bros, touching thé same name, and in good faith, This was not a 
merè experiment on the part of Waitt & Bond, but was continuously 
foUd'wëd by extènsive sales and extensive advertisements, the sales 
amounting in 1885 to 412,142 cigars; in 1886, to 1,151,252; in 1887, 
to 1,488,136; in 1888, to 2,731,560; in 1889, to 5,386,096; in 1890, 
to 8,291,366. As àlreàdy stated, their market was in Boston and 
New Etogland. In 1889, Levy Bros, commenced the continuons 
manufacture and sale of cigars under this name, and hâve manu- 
factùred and sold the same from that time to the présent in very 
considérable amounts, mainly in New York and the west. Their 
bill in the présent case was flled November 12, 1890, and contains 
the following allégations: 

"And tliô complalnante turther say that, vmtil they found a market for their 
said genuine Blackstone cigars In the dty of Boston, the complainants had 
never known or heard of * clgar other than their owï» being sold under the 
name pf, and luiown as, the 'Blackstone Cigar;' but in the summer of 1889 
the coniplaln^nts learned for the flrst time that a cigar purporting to be 
made by th© défendants was being sold throughout New England, and par- 
ticularly In the city of Boston, nnder the name of, and known as, the 'Black- 
stone- Clgar.' Thereupon, the complalnants at once ciaused an investigation to 
be madtf,; and found, and therefore charge, that subséquent to the adoption by 
the complalnants of the name or mark of 'Blackstone Cigars,' " etc. 

The record shows that on July 26, 1889, Levy Bros. Wrote Waitt 
& Bond a letter, which, with the correspondence which followed, 
would bé SufBcient, if their rights were in other respects perfect, 
to lay à clàim as of iMi date. 

On the best theory of the facts for the complâinants, the case stands 
as foUows: In 1878 complâinants manufactured and sold one lot 
of 5,000 cigars, and some samples; under the name in question; in 
1884, another lot of 5,000; another lot in 1885, after Waitt & Bond 
commenced the manufacture and sale under the same name; and 
no more, proved to the satisfaction of the court, until 1889. Mean- 
while, in April, 1885, Waitt & Bond commenced the sale and manu- 
facture under the name in question, and carried on the same con- 
tinuously and extensively, as already explained. If there was any 
suggestion that Waitt & Bond knew the facts as shown by Levy 
Bros., and had surreptitiously made use of a name which they were 
well aware Levy Bros, claimed as their own, àlthough they had not 
put it on the market, except as stated, there might be some ground 
for an equity against Waitt & Bond; but we believe no case can be 
found whiere, with intermittent ofifers of merchandise bearing a cer- 
tain name, with such long lapses on the one side, and on the other the 
uninterrupted and innocent use of the same name for five years 
without question, and a conséquent growth pt an extensive and 
valuablè business, thè eqUity courts hâve interf ered in favor of the 
former àj^âisst the latter. The extensive dealings of Levy Bros., 
together with the fact of their relations with A. R. Mitchell & Co., 
whatever they were, making, through ail thèse years, large sales of 
the cigars of Levy Bros, in the city of Boston, raise such a tiolent 
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présomption against Levy Bros, as to the probability of tlieir knowl- 
edge of the course of trade of Waitt & Bond toucMng this cigar 
as renders it diflBcult for this court to accept as true the claim 
that Leyy Bros, were ignorant thereof, and did not acquiesce in it. 
However, we do not intend to rest this case on mère presumptions, 
on the doctrine of lâches, or on that of abandonment, which latter 
was 80 fuUy argued. We rest it on the conclusion that Levy Bros, 
never acquired any right, sufflcient to enable them to assert it to 
the détriment of any one using the name "Biackstone" under the 
circumstances, and at the time, under and at which it has been used 
by Waitt & Bond. 

It seems to hâve been assumed in the discussions of this case that 
the common-law right to a trade-mark cornes more from sélection 
or discovery than from actual occupation of the market. Browne 
on Trade-Marks, at Tarious points, is relied on; and, among other 
expressions found therein, the following, in section 52, is stated as 
though it constituted the whole rule, and required no limitation : 

"That is, how long does It take to adopt It? The answer is obviously this: 
The moment one who has selected a symbol to indicate hls merchandise aç- 
plles the mark to hls goods, the act is complète. The avowal of his inten- 
tion to adopt, his registration of the mark, and notice to the whole world, do 
not constitute adoption; but apply the mark to the articles for sale, and, eo 
instant!, the act is complète." 

It may be that, according to the letter of this citation, the sélec- 
tion of the name "Biackstone," with a single sale, would havç been 
suflcient to conflrm in Leyy Bros, the exclusive right to its use; 
and this independently of ail questions which might arise from the 
fact that A. P. HoUey & Son, Waitt & Bond, and Levy Bros, were 
practically occupying différent markets. But this is not the law. 
The right to a trade-mark at common law must not bé confused, 
as it tx)o frequently is, with the prima facie right existing under 
registration statutes. It arises to such a limited extent from the 
mère matter of sélection or discovery of the name or symbol used 
that this may be of trivial conséquence. A singular illustration 
of this fact is found in Siegert v. Findlater, 7 Ch. Div. 801, where^ 
as applied to Dr. Siegert's bitters, the word "Angostura," indicating 
the place of their origin, was not selected by him as his trade-mark, 
but, instead thereof, the words "Aromatic Bitters," to which he add- 
ed a statement that the bitters were prepared by him at Angostura. 
The public, however, applied to them the words "Angostura Bitters;" 
so that, by the act of the public, those words became the usual 
désignation of the article, which the court protected in the case 
referred to. In the well-known Trade-Mark Cases, 100 U. S. 82, 
in which the court held the first trade-mark registration statute to 
be unconstitutional, it said (page 94) : 

"The ordlnary trade-mark has no necessary relation to invention or discov- 
ery. The trade-mark recognized by the common law is generally the growth 
of a considérable period ol use, rather than a sudden invention. It is often 
the resuit of accident rather than design," etc. 

Other positive expressions follow on the same page. 
The opinion of Vice Ohancellor Sir W. Page Wood, in CoUins 
Co. T. Brown, 3 K. & J. 423, is a very go d compendium of the 
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cbïÉiÉbkla4 oif t^de-mârks. ; So far ^s the case at bat îs çonÇërned, 
ttô tlce chànë^llor expresse^ tlie prmcipîes and limitâtiôiié of that 
brahch of tàe'làw in the foUo^^ng \nrords (page 427): 

"The simple question in thèse cases is, has the plaintiff, by the appropria- 
tion o( a particular marl£, fixed in the marliet wtiere liis goods are sold a 
conviction that the goods s6 marked were manufactured by him; and if so, 
and if no one else has been in the habit of using that marli, another man has 
not the riglit to use that marlî, so as to commit tlie fvaudulent act of palming 
o£C his own goods as being the goods of the person who is known to hâve been 
in the habit of using it" 

Many authorities could be cîted, Ulustrating and approving thèse 
niles, and with. them the principle that it is a fundamental basis 
of a right of action for the violation of a trade-mark that the public 
has been def rauded, or may be. It is frequently said that private 
rights in a trade-mark are only incidental to the prévention of pub- 
lic fraud. This peculiarly illustrâtes the force of the truth that, 
priôr^to the use of the namé "Blackstone" by Waitt & Bond, Levy 
Bros, had neither madé any appropriation, nor flxed in the market 
any conviction on the part of the public, within the terms of the 
citation from Vice Chancellor Wood, — especially, not to such an 
extent that there was any possibility of the public being defrauded 
by othèrs' use of the name. Of course, we do not détermine whether, 
if there had been by one person a willful use of a nanie vphich had 
been in good faith selected by another, and experimentally put 
on the market, or even put on the market at long intèrvals, as in 
the case at bar, equity wouïd not interfère, or what, under the other 
circumstances of this case, would hâve been the resuit, if the sales 
by Waitt & Bond had been only expérimental; but as against inno- 
cent parties, who hâve, through a period of years, built up an 
extensive business, it is clear that Levy Broa had not, on any view 
of the facts, brought themselves within the law. It is therefore 
plain that the conclusions of the circuit court were correct. The 
âecree of the circuit court is afBrmed. 



THE CITY OF NAPLES. 

EUSTROM V. THE CITY OE NAPLEa 

(District Court, D. Minnesota, Eifth Division. June 9, 1894.) 

Shipping — Peksoual Injokibs — Neglioenoe — Qbain Inspbctoes. 

Llbelanl^ who was a deptity grain inspector of the state of Minnesota, 
went upon respondent'S vessel to Inspect it, as required by law, and while 
so engaged he fell through an open hatchway, and was injured. The 
vessel* could not obtain a cargo of grain until it was inspected and given 
a certiflcate that it was In condition to carry grain saf ely, and this fact 
was known to the master. Hdd, that the inspection was for the beneflt 
of tbe vessel, and hence such a relation existed between libelant and the 
vessel that it is liable for Injuries to him caused by the négligence of 
those in charge of it 

This was a libel by Ossian Eustrom, a deputy grain inspector, 
against the steamer City of iNaples, for 4amages ,'for injuries re- 
ceived by fàlling through an open hatchway. 
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John 0. HollemBaek, for libelant. 
H. B. Spencer, for claimant 

NELSON, District Judge. It was the duty of libeîant, a deputy 
grain inspecter, under thé laws of the state of Minnesota, to in- 
spect ail grain and vessels in the port of Duluth, and by usage and 
custom in the port of Superior. On the 22d day of May, 1893, he went 
on board the steamer City of Naples for the purpose of inspecting that 
vessel, descending from the upper or spar decli into the forward 
compartment, thence through a door to the main or lower deck, 
where he fell through an open hatchway into the lower hold, a dis- 
tance of 18 to 20 feet, and was injured. On the part of libelant, 
testimony was introduced tending to show that he was requested 
by the master to inspect his Tessel, and was told by him to go 
down by the way of the forward compartment for that purpose; 
that when he reached the lower or main deck he found it was dark, 
the upper hatches being on, and he proceeded caution sly, but, by 
reason of the lower deck being lighted insufQciently, he feU through 
the flrst hatchway from the bulkhead and was injured. On the 
other hand, the master of the steamer dénies that he requested 
libelant to inspect the vessel, or told him to descend by way of the 
forward compartment, but testifles he told him to descend through 
the first hatchway on the upper deck, where there was a permanent 
stairway, and introduces his own and other testimony to show that 
the lower deck was well and sufflciently lighted with a large num- 
ber of candies and lanterns. Claimant further insists that libelant 
was injured solely by his own carelessness and négligence, and not 
through any fault on the part of the vessel or those in charge of 
it; also that libelant was not connected with the vessel in such 
manner as to create a contract relation between them sufiicient to 
entitle him to recover. The évidence shows that the master of the 
vessel knew that Eustrom was in the employ of the state of Minne- 
sota as a grain inspector, and that it was imjyossible to secure a 
cargo of wheat unless inspection was made, and the boat declared 
to be in such condition that the grain could be carried with safety. 
It was the duty of Eustrom to inspect the vessel and certify whether 
or not it was in proper condition. The performance of this duty 
by him was for the beneflt of the vessel, and I think that when he 
went on board for that purpose he occupied a position something 
more than that of a mère licensee, and that, under the circum- 
fitances, such a relation was created between him and the vessel 
that those in charge of it were bound to exercise reasonable pré- 
cautions for his safety. At the same time, under the évidence, I 
am satisfled that the libelant was not free from fault, and that 
there was mu tuai négligence; hence the rule in admiralty for the 
apportionment of damages must prevail in this case. That the 
injury to libelant was serions cannot be doubted, andj while it is 
not fully proved to be of a permanent nature, I am of the opinion 
that compensation should be awarded him for the injury, and I 
think the sum of $2,000 would be just and proper in the premises. 
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THB THAME& 

BEBNIBR V. PHIPPS et aî. 

(Circuit Court of Appeals, Fourth Circuit May 22, 1804Ï 

No. 61. 

• SH1*MK0— iNJUBlEfl TO OABao— Sbawoethiness. 

A cargo of fleur shlpped f rom Baltimore to Blo cm the steamer Thamea 
w^s badly damaged by water whlch leaked through tbe deck. The deck 
restëd upon Iron beamp, 3 feet apart, Kctendlng aeross the ship, braced by 
Iron plates half an Inch thlck and 15 incbes wlde, laid diagoually across 
them, and bolted to thein. The deck planks were not grooved where they 
crossed thèse plates, as requlred by rule of Lloyds, so that they should 
r^t polidly on the beaius; but thin pads of wood were laid on the beams to 
keel> the planks from sagging between the diagonal plates, which were 
nlne fèèt apart It was diown that the deck dld sag, nevertheless, thereby 
contiaually worklng out the calklng, and that several cargoes before the 
one ;la question were damaged by water. Bdd, that the ship was not sea- 
wortby for the carrlage of flour, and la Ilable for the conséquent dama^^e 
thereto. 

& Bamb. 

In the hold of an Iron Bteamshlp bonnd from Baltimore to Rio, there 
were stowed 17,000 cases of kérosène oll; ahd on top of them, on a dun- 
nage of one-inch plne boards, were stowed 5,000 barrels of flour. When 
the ship reached Rio, It was found that ail the flour was so sattu-ated with 
the oll Itself , or contamlnated by Its odor, that It was unflt for food. The 
eweatlng In thls hold was excessive, and much water leaked into it 
through the deck; but there was no means of ventilation, and the hold was 
not opened during the whole voyage, which consumed one month. It was 
shown that oll and flour, In small guanties, could be shipped together witb- 
outlnJÙry to the flour, but only when tbey were stowed in a hold which 
was perfectly dry and thoroughly ventilated. Bdd, that the ship was not 
seaworthy for the carrlage of such large quantlties of floiu- and oll In 
juxtaposition, and she is Ilable for the conséquent damage to the flotu*. 

8. SAMB-^SfOWAOE— Impkopbb Placb. 

Inasmuch as the master désignâtes the place wlthln the ship where each 
Wnd of cargo is to go, when such place la Improper the ship Is ilable for 
conséquent damages to the cargo, although It was stowed by the freighter's 
stevedore. 

4 SAMEr-BlIil, OJ" LaDINO — DAUAOB — NOTIOB. 

The bUl of lading under which floiu- was shipped requlred that notice of 
damage should be glven the shlpowner wlthln three days after unloading. 
The unloading was completed January 31st, and notice of damage was 
glven February 3d. Whlle the resultlng survey was in progress, it waa 
dlscovered that, In addition to damage by water, the flour was also dam- 
aged by the odor of oll shipped In the same hold, and another notice was 
glven, and another survey ordered. HM, that the original notice was In 
tlme to bind the ship for the whole damage. 

0. SamB— 8BAWOHTHINB8S. 

When a well-known article of commerce Is recelved on board ship, and 
caiTied on a voyage, the master guarantles tbe seaworthlnesa of the ship 
for tbe carrlage of that partlcular cargo. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel by J. L, Phipps & Co. against the steamsMp Thamea 
(J. E. Bemier, master), in "Which there was a decree for libelants, 
and respondent appeals. 

George B. Adams, for appellant 

Stewart Brown ànd Frederick W. Brune, for appelleea, 
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Before GOFF and SBIONTON, Circuit Judges, and HUGHES, 
District Judge. 

HUGHES, District Judge. TMs is an appeal from a decree in 
admiralty from the district court; of Maryland. The decree awarded 
the libelants damages, to the amount of |16,185 and costs, suffered 
on a shipment of 5,000 barrels of flour from Baltimore to Kio de 
Janeiro in the winter of 1890-91. The questions of fact arising in 
the case are very numerous, and they hâve been strenuously con- 
tested at every point. The évidence taken is unusually voluminous. 
The briefs are elaborate and litigious. The work of examining 
it ail minutely has been laborious, protracted, and tedious. The 
case itself is a case of facts. It tums upon facts, and involves few 
contested points of law. It would be impracticable to présent a f ull 
dissection and analysis of the évidence. The court must content 
itself with setting out, in the form mainly of narrative, as the facts 
of the case, those which it considéra to be established by the pré- 
pondérance of testimony. 

The steamer Thames (J. E. Bernîer, master) was a ship of 1,064 
tons net, and 1,658 tons gross, 282 feet in length, and 34 feet beam. 
She v?as an iron ship, well built, and exceptionally strong and 
staunch, as to the hnll. Her between decks had been partially 
tîtted for passengers when first built, but she had been altered in 
this respect, the passenger accommodations, and the ventilators 
necessary to them, having been taken out. She had been con- 
verted into a ship exclusively for freight, without provision for 
ventilation in the hold, and in most of the between decks. The 
libelants, who are merchants of New York; the house of Phipps 
Bros. & Co.. who were the consignées of the flour at Rio; and the 
master of the steamer, — were aU British subjects; and the steamer 
was a British ship, flying the British flag. The flour under con- 
sidération was a part of the cargo of gênerai merchandise which 
was taken on board the iron steamer Thames, partly in New York 
and partly in Baltimore, for shipment to Eio de Janeiro and Santos, 
in Brazil. The flour was taken on in Baltimore for shipment to 
Rio. The Thames left Baltimore on the 26th December, 1890. 
There were only two or three days of high wind during the voyage, 
and no casualties. She reached Rio on the 23d January, 1891. The 
flour remained on board ship until the 26th. The work of dischar- 
ging it, and transferring it to a bonded warehouse in Rio, called there 
the "Trapische Damaio," was begun on the 26th, and completed at 
the end of the 31st. The consignées in Eio were the house of 
Phipps Bros. & Co. The agent of the owners of the steamer there 
was the house of Berla & Co. The cargo of the steamer, on this voy- 
age, consisted largely of kérosène oil. This was shipped in cases, each 
case embracing two cans. The amount shipped was 17,000 cases 
or 34,000 cans of oil. This was ail stowed in the hold of the 
steamer. The stevedore, Everett, who stowed this large quantity 
of oil and the rest of the gênerai cargo of merchandise on the Thames 
in New York, also stowed the 5,000 barrels of flour taken on at Balti- 
more. The flour was stowed on top of the oil, in close juxtaposition, 
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on âunnage of pîne boards, an inCh thick and less, laid upon the oil. 
The compartment containing thèse articles was without ventilators. 
The voyage was across both tropics and the equator. The ship was 
in the torrid zone for some 20 days, under a vertical sun, in the hot 
season. The deck, under a blazjng sun, had to be wetted daily; 
and ît is probable that, unless the material of the deck was thor- 
ougbly seasoned, there was more or less of shrinkage, and of opening 
of the seams of the deck. The flour and oil under this deck were not 
examined during the entire voyage. On being discharged f rom the 
ship at Rio, the flour was found to be very considerably damaged. 
The agents of the steamer at Eio, Berla & Co., were made cognizant 
of the (Ramage. Two surveys were caïled, — one composed of English 
subjects, and the other of résidents, who were of other nationalities. 
Both of thèse surveys reported, in succession, that 1,872 barrels of 
flour were damaged by water, and âll of the flour contaminated by 
the odor of kérosène oil; ail damaged, from one cause or both, to 
such dègree as to be unflt for use as bread. T^e flour was accord 
ingly condemned, and^ with the apparent concurrence of ail in Kio 
who were concerned, was ordered to be sold. The sale was in due 
course made, and resuitéd in a loss Indicated by the damages de- 
creed by the court belôw! The libpl charges that this damage re- 
suitéd from the causes, aiid was of thé character, indicated by the 
foUowing: of its clauses, which charge that the steamship was un- 
seawortny, and unflt for the said voyage, in thèse particulars, viz.: 

"(a) That her decks were improperly constructed, and leaked, and let in 
water, Into the hold and thé between deck^, from tht sea, and when it rained, 
and when^ver the decks Were washed dowii, and, further, that there was a 
leak in said vessel, around or about the hawse pipe, through which water 
reached the cargo, and there were other leaks and defects In the hnll of said 
vessel at the commencement o£, and on, said voyage; (b) that she was Improp- 
erly and too heavily laden, ànd trimmed so that she shipped more water over 
her decks, éven in fair weàther, than she should hâve taken in; (c) that she 
was insTifflciently ventilated, and had no provision for such ventilation as was 
required for the cargo carrled on that voyage; and (d) that she was improperly 
stowed for this voyage, and With this cargo. , 

"And they further say that the said cargo was negligently, Improperly, and 
badly stowèd on this voyage, in this: (a) In placing said flbur and kérosène 
oil in juxtaiwsition; (b) in plâcing said flour and kérosène oil at ail in the same 
compartments of said vessel, or ita hold, with Insufflcient proitection or dun- 
nage between them; (c) in so stowing said flour and said kérosène oil in the 
same compartments or hold, where there was no proper provision made for 
ventilation. 

"And libelants further say that by reason of the leakage of the decks of 
said vessel, and the leak around or about the hawse pipe, and by reason of the 
other leaks and defects in the hull of said vessel as aforesaid, sea water and 
rain water, and water used lu washing down the decks, found its way into the 
hold, and between decks of èaid vessel, where the cargo of flour was stowed; 
and the sal4 flour was damaged thereby, and rendered unsalable, the barrels 
being wetted and stained.iand the flour in the barrels being caked and soured, 
and that about (2,000) two thousand of said barrels of fl.our were thus damaged 
by water. In addition to the said damage by water, libelants further say that 
the whole- of said cargo of floùt" was— by reason of the Improper manner of 
stowage above described, of tlie flour and keroSene oil in ■juxtaposition, or in 
the same compartments or hold, and by the lack of proper ventilation, or, in 
deed, of aiiy ventilation— badly damaged by the smeU of said kérosène oil, 
which permeated the same, rendering it offensive and unmerchan table, beside-s 
which some of said flour was damaged by leakage of said kérosène oil, and 
actual contact therewlth." 
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The Thames had been repaired in LÎTerpool, in June, 1890, with a 
new deck. This work had been done under the supervision of the 
Lloyds. After the repairs were completed, she had been surreyed 
by two of the lioyds' surveying agents, and passed by them as an 
iron steamer of the highest class. The weight of eyidence and the 
resuit of trial established the f act, however, that the new deck which 
has been mentioned was defectively constnicted. The deck was 
made of pine planks four inches thick, and of the usual width. The 
weight of évidence is that it was of sound material, fairly well 
seasoned. The fault consisted in the manner in which the deck 
was placed upon the irons of the ship on which they were to rest. 
The deck rests on iron beams laid about 3 feet apart. Thèse are 
3 to 4 inches thick by 6 to 8 inches wide (their dimensions are not 
distinctly stated in the évidence), set, of course, on edge, and ex- 
tending across the ship at right angles with the Une of the teel. 
Thèse beams are braced by slabs of iron half an inch thick and about 
15 inches wide, laid flat upon the upper edge of the beams, crossing 
and bolted to them diagonally, and reaching from the center of the 
deck to each side of the ship. They are called "diagonal plates" in 
the évidence. They are placed about 10 feet apart, from center to 
center. A rule of Lloyds requires that, "where diagonal plates are 
fltted on the beams, the deck planks [are] to be scored over the 
diagonal plates so as to flt close on the beams, thereby avoiding the 
use of wood pads" to elevate the beams to the level of the upper 
surface of the half-inch diagonal plates. Thèse diagonal plates, half 
an inch thick, being bolted on top of the beams, prevent the deck 
planks from coming down flat upon the beams, unless they arc 
notched or groved underneath diagonally over the diagonal plates, 
wherever they touch them, a.s required by the rule of Lloyds. The 
deck planks, when new, are four inches thick, and when let down, 
and bolted flat upon the beams, and notched or grooved out diagon- 
ally to fit over the diagonal plates and brace the structure, make 
a very firm deck, not easily strained and wrenched when the ship 
herself is nnder severe stress of the sea; one effect of such wrenching 
being to work the calking more or less gradually out of the spams 
of the deck. Obviously, too, a heavy deck resting upon those half- 
inch slabs of iron 15 inches wide, lying flat, 9 feet apart, and run- 
ning diagonally across the beams, which form their own support, 
cannot be as flrm and solid as if they rested où the beams themselves, 
and were grooved ont underneath along the Unes where they touch 
the thin plates, as required by Lloyds' rule. When the new deck 
was put upon the Thames, the rule of the Lloyds on this important 
subject was disregarded. The grooving plan was rejected and the 
padding plan adopted. The deck planks were not grooved and eut 
out over the diagonal plates, and let down flrmly upon the beams, 
but were placed on the upper surface of the thin slabg which lay 
flatwise; and half-inch strips or pads of wood were laid over the top 
edges of the beams, to keep the deck from swagging in the space 
of 9 or 10 feet intervening between the slabs. It is in évidence that 
those thin wooden strips, in many instances, worked out of place, 
leaving the deck to swag in the intervala between the diagonal 
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plates; forming flepreésions for the rétention àf thin surfaces of 
wâter, and haraig tHé tendency to demoralize the calking, and ,to 
enconrage occafiio]ïaliéee|)iings of -water through the seaihs of the 
deck, whether thë-'wa.tier'was f rom the sea washing over the deck, or 
from fréquent wettings of the deck for cleanliness, or other purpose. 
The weight of testimony is that more or less calking was ahnost 
cOûtlnually neëded and going on during the several voyages of the 
Thames, made àfter the néw deck had been constructed, anterior to 
that from Baltimore to Eio, to which this suit relates. The calking 
was omitted during this spécial Toyage, but the omission rendered 
necëssary a more or less thorough récalking of the deck from stem 
to stem, and beam's end to beam's end, while thé steamer was lying 
at Rio. The expérience of the Thames after lèaving her dock at 
Liverpool cohdemns the deck which has been the subject of discus- 
sion. Her first voyage was from Swansea, Wales, to New Orléans, 
with a cargo of tin, part of which was damaged by water. Her 
next voyage was from New Orléans to Bremen, with cotton. This 
Cargo was partfally damaged by water, though not seriously. She 
then brought a cargo of sugar to New York from Hamburg, which 
was seriously damaged by water. Her next voyage after coming 
around from New York was from Baltimore to Rio, which is 
the subject of the suit now under trial, in which the damage 
from water aflfected more than 1,800 barrels of flour. The next 
voyage was from Rio to Philadelphia with coffee, in which the 
damage to cargo from water was the subject of heavy complaint. 
Recurring to the voyage from Baltimore to Rio, the testimony 
proves, beyônd i teasonable doubt, that, ail during the voyage, water 
went down upon the cargo, not only through certain defective 
side apertures of the ship, but through seams in the gênerai 
surface of the deck, from which the oakum had hère and there 
worked itself ont in conséquence of the deck not resting flatly upon 
the beams, and not being notched over the diagonal plates which 
braced the beams, and which, if notched, would hâve braced the 
deck itself. The proofs show that the master of the Thames was 
aware that his deck leaked before he took on the 5,000 barrels of 
flour. 

Passing now to the objection of libelants that the steamer was 
without provision for ventilation, and therefore unseaworthy as to 
perishable freights, the évidence shows that the hold of the Thames, 
like that of ail iron steamers, was subject to excessive sweating, 
f requently so considérable that the water ran down the sides of the 
ship in streams. It shows that, for drying this heavy sweating, no 
Ventilation was provided during the voyage, and could not be pro- 
vided, on account of the omission of ventilators in the construction 
of the ship. With référence to this defect, much évidence was taken 
on the cus<;om of fehlpping kérosène oil and flour in the same com- 
partment of a ship. Nearly ail the witnesses testify that the prac- 
tlce is objectionable to shippers generally, even when modéra te quan- 
tifies of oil or flour are shipped. In Baltimore it may be stated that 
objection is very strenuously urged agalnst the practice by nearly 
ail sMpperB, as well when the ships are well ventilated as when 
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they are not. This objection, however, is not generally pressed in 
New York, though even there pains are taken to mitigate tlie evila 
of putting oil and flour together, even in vessels adequately ventilat- 
ed. Probably no instances can be cited — certainly, none were 
proved in this suit — of shipments of as much as 17,000 cases of oil 
and 5,000 barrels of flour in the same compartment of a ship, in close 
juxtaposition, in a large iron steamer having no appliances for 
ventilation, and subject to heavy sweating, for a voyage across the 
tropics in the middle of the hot season. It is proved in this suit 
that when oil and flour, in moderate quantifies, are stowed together 
in the same compartments of well-ventilated iron steamers, under 
circumstances preventing the odor of the oil from incorporating 
itself into the flour by long and undisturbed contact, then, in such 
cases, when the flour is taken out of the ship, and exposed to the 
open air, the odor of the oil will pass off, and become imperceptible, 
in a few hours. But the hold of the Thames, having been closed 
against ventilation for 30 days in a tropical voyage, during which 
it was kept continually damp from the drippings of water through 
a defective deck, and by heavy sweatings from the sides of the iron 
ship, présents a very différent case from any that was shown in the 
évidence taken in New York and Baltimore on this subject. 

The question whether the libelant is not barred by the act of his 
own stevedore is well settled. If the stowing be improperly done, 
the freighter for whom he stows is responsible. But it is the prac- 
tice for the master to designate where the cargo, and each part of 
it, is to go, and the stevedore must accept the places he désignâtes. 
Then, if damage results from the désignation of improper places for 
the several parcels of cargo, the ship is responsible. That the flour 
of the libelants, shipped on the Thames, was damaged by water 
and oO, does not admit of doubt. The reports of the two surveys 
called in Rio to make examination of its condition are emphatic on 
that subject. Ail the witnesses examined at Rio, several of whom 
had Personal knowledge by inspection of the facts, corroborate the 
finding of the surveys. Ail parties at Rio, whether interested pro or 
con in the question, seemed to accept the fact of damage without 
question af ter the two surveys held at the Trapische Damaio, or bond- 
ed warehouse, had made their report. Expressions of some of the 
individual witnesses on the subject of damage to the flour are given 
as foUows: One witness said: 

"AU the barrels, whetlier wlth or without external signs of damafre. had a 
strong smell of kérosène oil, the effect of which was to vitiate the flour and 
render it almost unsalable." 

The purchaser of the flour testified that: 

"In its totallty, the damage was from sait water and kérosène, some more, 
some less; ail of them presenting signs of damages, and from part of the 
barrels not even one-third of ' the flour being fit to be employed." 

Another witness said: 

"Ail the 5,000 barrels smeUed of kérosène, and were not damaged by being 
In contact with the oîl itself. With the barrels that were damaged by water, 
the smell was fixed in the exterlor part; with the sound barrels, the smell 
was mainly stronger in the ceater of the barrels." 



1030 FEDERAL REPOBTER, Vol. 61. 

A Tvîtness who saw the; flour after its arrivai at Rio said that 
the damage waa — 

"Catœed by the leakage of the deck, and by kérosène belng splUed on the 
barrels. -The most of the barrèls were black, and I could see tbe water drip- 
ping through the séams of the deck. The contents of some of the barrels 
were swelled, and the flour appeared through the broken staves llke dongh." 

Other BTich çtatements could be giveuj if any doubt could remain 
of thé flour being; damaged to a degree that rendered it unmerchant- 
able as an article of food. 

It is complained in behalf of the appellant that the proceedings 
under which the condema^tion and the sale of the flour at Rio were 
made were irregular, and not binding. There is, indeed, no af- 
firmative proof that those proceedings were in accordance with 
the custom of that port, or of the ports of Portuguese countries gen- 
eraUy. But the proceedings were, to ail «.ppearance, formai, regular, 
and valid, and they were acquiesced in ^s yalid by the shipping and 
mercantile community in which they were had. There was no ob- 
jection made by Berla & Co., the ship's agents, and nothing but a 
mère formai counter notice of protest was entered by Capt. Bernier 
against a protest of damage which had been made by the consignées 
of the flour, The gênerai . acquiescence, and this spécial silence, 
establish a practically conclusive inference of the regularity of the 
sale. The libel in this case was flled on the 6th day of June, 1891, 
and the décision below was rendered on the 7th day of April, 1893, 
after an interval of 20 months, or 22 months after the judicial sale 
complained of. Certainly a silent acquiescence in thèse proceed- 
ings by the claimant for so long a period, and f ailure to take affirma- 
tive évidence to invalidate the sale, operate potentially to confirm 
the inference of regularity, already existing The court does not en- 
tertain a doubt but that the best interests of ail parties to the transac- 
tion were subserved by the sale of the damaged flour that was made 
after its condition had been judicially determined. 

It is contended by appellant that the notice of damage was not 
given within the three days prescribed by the bill of lading. The 
facts do not sustain this contention. The unloading of the ship, 
and transfer of the flour to the Trapische Damaio, were concluded 
on the night of the 31st of January, and the notice of damage, to 
Berla & Co., was given on the 3d of February. While the first sur- 
vey was fulfllling its mission, and after it was discovered that the 
flour was damaged by the odor of oil, as well as by water, another 
notice was given to Berla & Co., and another survey ordered. We 
think the original notice of damage was in time to bind the ship. 

It is compétent, under the existing law of Great Britain, for com- 
mon carriers on British ships of the goods of British subjects to ex- 
empt themselves, by express contract, from responsibUity for losses oc- 
casioned by the négligence of their own servants. In the case at 
bar, it is contended that the Thames should not be held responsible 
for the damage to the flour, caused, as it was, by leakage and the 
odor of oil, inasmuch as the case faUs within the terms of the bill 
of lading under which the flour was shipped. This might be a good 
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défense, if it were true. The third paragraph of the bill of lading * 
provides in its flrst clause that the carrier shall not he liable for 
damages occasioned by several causes, which it enumerates, even 
when produced, by the négligence of the naaster and crew. The 
schedule of causes thus given does not include leakage, sweating, 
and smell, for damage to which the ship is made exempt by the sec- 
ond clause from liability in gênerai, but not If it is the resuit of 
négligence on the part of her offlcers and crew. The question, there- 
fore, in this case, simply résolves itself into the form whether or not 
the damage to the flour from odor and leakage was the resuit of 
négligence on the part of the master and owners, which is substan- 
tiaSy the same as the main questions in the case, and dépends upon 
them. Thèse wUl now be examined: 

Whether or not the steamer Thames was seaworthy, as to the 
leakage of her deck, is one of the important questions of the case, 
nearly 2,000 barrels of the libelants' flour having been damaged by 
that cause. It is diiïicult to believe that a staunch, tight deck could 
resuit from the manner in which this deck was constructed. The 
great and just réputation of Lloyds would seem to be at 
fault in this instance, in which its agents ignored a very important 
rule of its own enactment, though it may be a solitary one. It is 
not easy to divine how large, wooden, deck planks, laid and unsub- 
stantiaUy fastened down upon the flat sides of half inch slabs of 
iron, wMch themselves are laid diagonaUy, nine feet apart, upon 
the beams underlying the deck of the ship, could constitute a floor 
or deck sufflciently firm under the tread to prevent more or less 
springing of the floor, and solid enough to hold the calking from 
working out of the seams of the deck when the ship is in the buffets 
of the sea. Such a deck rests necessarily upon elastic supports. 
The beams of this ship were stout enough. but it is impracticable to 
brace slabs of iron, called hère "diagonal plates," half an inch thick, 
flfteen inches wide, and laid flat and diagonally, nine feet apart, over 
the ship's beams, to receive the deck planks so as thereby to secure 
a firm, solid deck. The weight of proof is decided that the deck of 
the Thames did leak, not probably in every seam or square foot or 
square yard, but in every considérable part, and that this leakage, 

* ThIrd paragraph of blU of lading: "[First clause.] It Is alst> mutually 
agreed that the carrier shall not be liable for loss or damage occasioned by 
cause beyond his control; by the périls of the sea, or other waters; by 
fire, from any cause, or wheresoever occurring; by Jettison; by barratry of 
the master or crew; by enemies, pirates, or robbers; by arrest or restraint 
0* princes, rulers, or people, rlots, strikes, or stoppage of labor, or by daims 
of ownership by third parties; by explosion, bursting of boilers, breakage 
of shaft, or any latent defect in hull, machlnery, or appurtenances, or un- 
avoldable accident thereto by collisions, stranding, or other accidents of navi- 
gation, of whatsoever kind, even when occasioned by négligence, default, or 
erfor in judgment of the pilot, master, mariners, or other servants of the 
sald Company. [Second clause.] Nor for heating, decay, putréfaction, evap- 
oration, or smell from other goods, rust, vermin, sweat, change of character, 
drainage, leakage, raln, spray, breakage, or any loss or damage arlsing from 
the nature of the goods, or the Insufflciency of packages; nor for land 
damage; nor for the oblitération, errors, Insufflciency, or absence of marks, 
numbers, address, or description; nor for risk of craft, hulk, or transship- 
ment; nor for any loss or damage caused by the prolongation of the voyage." 
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which was în flie fonh bf trickling, was almost constant when water 
passed ovër the deck, during the voyage. TMs constant cause of 
dampness in the hold reinforced the sweating of the iron huU 
throughout the voyage, and rendered the porous barrels of flour 
more suscëj^tiMë to receive and retain th.e all-pervading odor of the 
cil than if the hold had been comparatively dry. The particular 
question hère Is whether or not, in respect to leakage, the Thames 
was a seawôrthy ship for the carriage of the 5,000 barrels of flour 
which she faad on board. The term "seaworthy" is relative. A 
ship leaky In her deck may be seaworthy for carrying stone, iron, 
cbal, and very many other things even more valuable in respect to 
avoirdupois. But it canhot legitimately be contended thàt a ship 
is seaworthy, as to perishable articles, when it leaks in such a man- 
ner and degree as to cause damage to a very large proportion of such 
articles by a ptocess plain to ail on board, and obvions throughout 
the voyage; the damage to flour in this case showing itself, in sev- 
eral instances, in the form of pastç oozing through the cracks of the 
barrels. A ship may be seaworthy as to one sort of cargo, and un- 
seaworthy as to another. When a customary and well-known ar- 
ticle of commerce is received on board ship, and carried on a voyage, 
the mastef guarantiies the seaworthiness of his ship for taking 
charge of thât article. As to her cargo, seaworthiness is that quality 
of a ship which flts it for carrying saf ely the particular merchandise 
which it takéS on board. The ship is impliedly warranted to be 
seaworthy quoad that article, and, à damage occnrs in conséquence 
of the unfitness of the ship for carrying that article, the ship is lia- 
ble, and caiinot exonerate itself by proving the non sequitur that it 
is capable of carrying safely, and without damage, some other arti- 
cle of a différent character. 

Corning to t|ie question whether or not this steamer was seaworthy 
for the purpose of carrying oil, and such a perishable article of food 
as flour, in the same Compartment, without the flour being contam- 
inated by thé odor of the oil, hère the meaning of the word "sea- 
worthiness" is again to be discriminated. Small quantities of oil 
and flour may be stowed together with. greater impunity than large 
quantities, as well in ventilated as unventilated compartments. 
Even very large quantities of oil may be carried in Juxtaposition with 
flour, witiiont permanent injury, if the compartment receiving them 
be well ventilated, whereas, if it be not ventilated at ail, much 
smaUer quantities of flour would bë irretrievably ruined. The teach- 
ing of the évidence is that the odor of oU in flour, if the apartment 
in which they hâve been stowed together has been ventilated, gen- 
erally passes off after longer or shorter exposure to the air. But 
the case at bar was a différent one from any mentioned in the évi- 
dence. Hère was the extraordinary quantity of 17,000 cases of oil 
placed directly underneath the extraordinary quantity of 5,000 bar- 
rels of flour. Hère was a total absence of the instruments of ven- 
tilation, as wëll as a total neglect of inspection during the whole 
voyage. The two substances were stowed together in a hold that 
was always damp, and fllled with a damp atmosphère from two 
joint causes, — thè heavy sweating of the sidea of the ship, and the 
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trickling leakage of the defective deck. The case at bar is out of 
tlie pale of comparison with any of tLe cases of the shipment of oil 
and flonr in the same compartment, ref erred to in tlie évidence taken 
on this subject No case was mentioned in the CTidence of as large 
a shipment as 5,000 barrels of flour and 17,000 cases of oil having 
been put together in an entirely unventilated compartment. If such 
a usage as the shipment of thèse two commodities together was 
proved, it was done with référence to smaller shipments, and to 
TentUated vessels. Such an extraordinary case as the one at bar 
does not seem to haye been in the minds of witnesses. The district 
judge found as facts, and summed up the évidence on this point, 
as foUows: 

"On the whole testlmony, It appears that It Is well known that although, 
on some steamers to Soutli America, oU and flour were stowed in the same 
compartment, there were doubts as to Its being proper stowage; and it ap- 
pears that, when It had beep done, It was in ventilated compartments, and 
with moderate quantities of oil, and that it had never before been done with 
a great qiiantity of oll, and in an entirely unventilated hold." 

In respect to the manner of establishing a custom of shipping 
and stowing in vessels thèse two commercial substances, it is not 
sufficient merely to prove that more or less moderate quantities of 
flour and oU are habitually shipped in the same compartments of 
vessels. It is not sufficient to prové tbat large quantities are 
shipped in juxtaposition in well-ventilated ships. It is possible that 
there may be cases, distinguished by spécial circumstances, in which 
the courts would hesitate to hold that a ship was unseawortby, for 
the purpose of carrying flour and kérosène oil in juxtaposition, 
merely ft>r lack of ventilation. But the question, in every particular 
case, is on the circumstances which itself présents. In the case at 
bar the spécial, concrète, practical question is whether or not this 
steamer was, as to ventilation, a seaworthy ship for carrying, with- 
out damage from the pungent odor of oil, 5,000 barrels of flour 
stowed in close contact with 17,000 cases of kérosène oil, on a voyage 
from Baltimore to Rio de Janeiro, lasting a month, in the middle 
of the hot season, under a vertical sun, across both tropics. It 
was not the duty of the shipper, or of his stevedore, to look after ven- 
tilation. They do not traverse the seas or the tropics, or take 
thought of their effect upon.cargoes. It was the duty of the master 
to put his sMp and her appointments in sucb condition that the 
flour could be taken without damage on that particular voyage. 
Knowing, or presumed to know, ail the conditions attending the voy- 
age, the appellant received that flour, and designated the place of 
stowing it on his ship. 

It is impossible to peruse the testimony describing the manner and 
degree of the damage which this flour sustained, and escape the con- 
viction that, bad as the effect of the leakage of the deck was on a 
large portion of this flour, that resulting to ail of it from the com- 
plète absence of ventilation was greater. In point of fact, most of 
the damage to the flour did accrue from want of ventilation. The 
flour did contract odor to a degree that rendered it not only unflt. 
but unsafe, to be eaten. It was formally condemned and sold as 
a damaged article. It was purchased, not for food, but for starch, 
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or sorûe use other than of food. It waa rejected by thé fljfpi. which 
ordered it Ihe whole of it was refused because of the oàbr of oil, 
and aboTit threé^flfths pf it for that reason alone. The ship was 
staunch. Bhe accompiished her voyage sàfely and in good time. 
There was né èasnalty of the sea. Yet an imtnense masa of what 
had been as gtiod flour as any known to the markets of the world was 
damaged; destnlctively damaged for food; damaged by the odor of 
the oil with which it was in contact; damaged from the absence of 
ail provision M ventilation. How can this unseaworthiness, from 
the nonexistence of implements absôlutely necessary to the proper 
equipment of the ship, be claimed to be a "péril of the sea?" It is 
plain to us that this ship, for the purpose of this voyage, and the 
safe carriage of this flour, in close contact with this great mass of 
oil, was unseaworthy, for the want of ventilation. We hold that 
the Thames, with its leaky deck, its absolute destitution of the 
means of ventilation, with its holds fiUed with 17,000 cases of kéro- 
sène oil and 5,000 barrels of flour, continually dampened by leakage 
and sweat, waa unseaworthy for the carriage in sound condition of 
this floue in close juxtaposition with so great a mass of oil on a 
voyage across the tropics. The decree of the district court must be 
afOrmed. 
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